Use problems in the book as study guide

Giant Questions in the Sky re: K


What body/ies of law apply?


Under app law, do the parties have an enforceable K?


If so, what are its terms?


Has either party unjustifiably failed to perform terms?


If so, what remedies are available?

the objective test for determining assent
a. determined by one’s outward actions and words as determined by a reasonable person
1. determine what is reasonable within context of transaction (background info possessed, relationship of parties, etc)
2. has nothing to do with personal intent, but can allow personal testimony as      evidence bearing on physical behavior 

3. not when it would be unjust (eg, mental incapacity, fraudulent behavior by other party)

a. how do we determine if a party intended to make an offer?
a. Look at whether a reasonable person in position of offeree would have understood an offer to be made

The offer and acceptance model of K
· Make offer, can accept by proposed procedure/reasonable method (has power), ignore it (no K), make a counteroffer

· Offer: manifestation of willingness to (be bound) enter into a bargain, so made as to justify another person in understanding that his assent to the bargain is invited and will conclude it

· Generally: language of commitment, reliance (industry custom), detailed, ability to perform, authority of utterer, expression of how to be bound

· Offer under UCC: may be made in any manner sufficient to show agreement btwn parties which recognizes existence of a contract

· Even if moment of formation is unclear, even if some terms are open

· Acceptance: signification of assent, is then bound

· Governed by reasonable expectation

· Offeror has power of how to accept an offer (can waive)

· must be communicated in timely, effective manner

· offeror can specify substantive terms, procedure

· roth v malson: about difference between acceptance, rejection

· standard form: didn’t sign in the ‘accept’ line, considered not a K

· rejecting substantive terms makes it a counteroffer
· performance can constitute acceptance

· effective date of acceptance: must be manifested

· acceptance is effective WHEN it is communicated
· mailbox rule: when post is implied/express means of communication, properly addressed accept is effective when deposited

· applies to acceptances, not revocations (revocations must be communicated)

· inadvertent manifestations of A: when it’s fair, use subjective mindset

· silence as acceptance: usually, failure to respond = failure to accept

· exceptions:

· offeree takes benefit of services offered and knows there was an opp to reject

· offeror gives reason to believe silence is acceptable AND offeree intends acceptance

· where due to previous dealings silence seems acceptable

· termination of power of acceptance
· lapse of offer

· rejection (can’t change mind)

· counteroffer – switch roles

· revocation (unless firm offer or an option K)

· death etc

· categories of possible acceptance
· promise: expressly ssent

· performance other than contract performance: conduct that otherwise manifests assent

· (completion of) performance

· rest 2nd sec 32/ucc: in case of doubt, an offer is accepted by promise/performance

· beginning performance operates as promise to complete performance
· doesn’t depend on notifying offeror – but you must contact them at some point or offer may be discharged
· UCC: if offeror doesn’t find out about beginning performance within reasonable amt of time, void
· UCC 2-206: if you make an offer/order to buy goods for prompt/current shipment, then can be construed as inviting acceptance by shipping goods
· what if you ship the wrong goods?
· makes a K, immediately breaches it
· if you notify buyer seasonably as accommodation in order to help them, it’s a counteroffer
· accepted by keeping product/paying
· UNILATERAL K (acceptance by performance)
· if act of acceptance is also the performance

· e.g., something must be paid in full before service

· often in form of ‘dare’: ‘I will give a packet of peanuts to first person to put a penny in my hot little hand’

· e.g., carbolic smoke balls case

· quintessential way to make it: not acceptance until performance is completed


· rest: unilateral K means option K – offeror is bound but offeree is not yet bound (may stop)
· wouldn’t make sense to bind someone to a tough bet

· distinguish from usual bilateral K: at time of A, both parties promise to perform specific duties

· last-shot doctrine: chain of offers and counter-offers, begin to act like there’s a contract – terms are as understood by last communication

· note: note under the UCC!

· Ads: offer or solicitation?

· Generally not: usually less likely if it is sent to public at large

· Unless the offer is clear, definite, explicit, leaves nothing open for negotiation (coat ad)

· Calls for performance of specific act with nothing up for neg

standard terms 

b. standard terms imposed by vendor
a. there’s a continuum: pro-offeror (pro-cd), offeror gets ST ---- pro-offeree, must communicate all terms before acceptance

i. Pro-CD: box says that there’s a shrinkwrap contract. buyer buys it, ignores shrinkwrap terms.

1. court says that contract consisted of trad offer/accept, and acceptance is whe you use software after having opp to read ST

a. PROCD gets terms

ii. Lucitra v Gateway: bought defective computer, tried to return it, got a new one, tried to return that. gateway: no. terms of agreement force arbitration.

1. K: terms are not included if they are not reasonable expectations at time of acceptance

a. court decided K was price, time of delivery

iii. Norwegian cruise line: couple was not allowed to reschedule cruise after 9/11. on ticket (mailed very later) said disputes need to be heard in FL

1. court: acceptance by silence is exceptional. they repeatedly tried to reject terms

a. didn’t have option of rejecting with impunity

iv. netscape: downloaded free software, had they scrolled down, would have sen link to license terms, which include arbritration. tried to sue.

1. reasonable internet user would not have learned of terms, thus not bound

b. if extra terms are within reasonable expectations at time of formation, arguably can be part of K

c. terms

i. shrink-wrap: not seen until product is brought home and open

ii. box-top: printed on outside of package

iii. click-wrap: standard terms offered by vendor in pop-up, website

iv. rolling contracts: offer/acceptance do not occur at purchase, deferred until buyer has chance to see ST and reject

c. standard forms: concerned not about whether there’s a K, but what are the terms

d. ST is about tug of war: on one end, freedom of K, on other, freedom from K

A. UCC 2-207!!
a. the confusion of ST is heightened when both parties try to impose terms on each other. usually, two businesses, each with a standard form.

i. classic contract law is bad here, because of the last-shot rule, when no one even reads the damn forms

b. 2-207(1): about whether you have an en K

i. definite/seasonable expression of acceptance/written confirmation sent w/in reasonable time operates as acceptance
1. UNLESS: acceptance is made conditional on new terms… no k! even when business people think so

a. unless there is performance nevertheless, then (3) controls (and the additional terms are not part of K)
ii. needs to include dickered terms: terms you give two shits about

1. but you can have material differences – they just aren’t in the K (see 2)

2. if term is buried in the form, it’s prob only material

c. 2-207(2): additional terms are to be construed as additions. between merchants are part of contract UNLESS

i. offer expressly limits acceptance to terms of K

ii. they materially alter it

iii. notification of objection has already been given or given within reasonable amt of time

d. 2-207(3): if people act like they have K, even without written confirm, it’s a K

i. terms: terms on which they agree, plus whatever supplementary terms apply under UCC

e. types of different terms
i. non-material changes

1. e.g., charging interest on late payments

2. if terms are limited to offer, then even these are not in K

ii. material differences

1. means may result in surprise/hardship to other party

2. if other party would prob try to reject it, it’s prob material

iii. material difference that go to the essence of the deal

1. if these are different, tend to be no acceptance

2. other two – still acceptance

f. conflicting terms: two approaches

i. ‘offer controls’: control on terms of offer

ii. ‘knock-out’ model: give neither preference, look for a gap-filler

g. how to apply ucc 2-207
i. is it relevant (ie, do you have a communication that proposes terms additional to or different from terms already proposed/seemingly agreed to, when dealing with goods)?

1. no: stop.

2. yes: hone in on relevant writing, and ask:

a. K before this writing?

i. yes: terms according to 2-207(2)
ii. no: does writing form K according to 2-207(1)

1. yes: terms according to 2-207(2)

2. no: does conduct form K?
a. yes: terms according to 2-207(3)

b. no: no K, dummy.
PRELIMINARY, INCOMPLETE, AND INDEFINITE AGREEMENTS

what happens when people disagree as to whether discussions resulted in K?

· Zimmerman: elderly couple injured, asked gdaughter to be liason to insurance. offered 75 grand, then a few days before SoL, offered 155 grand (not admitting not authorized to do so)... after SoL, said it was a structured settlement

· badge of sleaziness (more sophisticated party with more resources etc)

· point: overt actions of offeror matter, not secret intent

· norkunas: need manifestation of intention to be bound

· tried to bind a woman to her signed letter of intent (nonbinding expression in contemplation of future K)

B. agreement to agree: part of prelim negotiations

a. arbitron: can a unilateral price escalation clause be part of a K?

i. yeah, if it’s agreed to, performed in good faith

b. baer v chase: no K when dude helped shape sopranos, promised to be compensated ‘according to value of his help’

i. not definite enough – price is probably biggest term

c. good faith: very nebulous, bad faith just tends to be egregious conduct

C. agreement to negotiate in good faith: Jenkins
a. courts almost never find this without express agreement

D. UCC 2-204: K form doesn’t fail for lack of definiteness when one/more terms left open if they meant to make a K and there is reasonable basis for recovery

a. you could have almost no terms at all, as long as subject matter is relatively clear

E. what if lots of terms are unclear?

a. courts are considered with enforcing terms where there are none

b. may think it’s a K for some purposes but not all

i. may just make up terms where there are none

c. if there’s a clear mechanism to determine term (e.g., arbitrators) it’s as good as settled

the statute of frogs
certain types of contracts are required by law to be in writing!!!


remember: you can have a contract generally, and then you may/may not have one according to SoF

I. why?

a. to prevent falsely claiming on basis of perjured oral evidence that K has been entered into

i. potential for abuse: excuse to renege on sincere oral K

1. so courts are wary of applying SoFrauds strictly

2. number of rules to keep it within bounds

II. requirements for contract
a. a writing (record)

i. includes electronic 

ii. need not be single doc or be for deliberate purpose of creating record for K

1. e.g., could be a letter that talks about material terms

b. signature

i. must be signed by party against whom K is being enforced

1. not nec other party

ii. can be electronic – need not be literal sig

c. sufficient content to evidence a contract

d. rest: reasonably ids subject matter, sufficient to indicate there’s a K between the parties or offered by signer to other party, states w/ reasonable certainly essential terms

III. applying SoF
a. is it subject?

i. no ( need not be in writing, not applicable

ii. yes: is there a signed writing in a form sufficient to satisfy?

1. yes ( enforceable

2. no: is it a recognized exception?

a. yes ( enforceable

b. no ( not enforceable

b. courts are pretty fast and loose with this analysis

IV. types of K covered
a. K for sale of land/transfer of interest in land

b. K that cannot be performed w/in a year of their execution

i. not limited to when performance will take over a year

c. K for sale of goods (generally covered in UCC) costing over 5,000

d. K to answer for the debt/obligation of another

i. e.g., suretyship (surety: person who promised a creditor she;d pay debt owed to creditor by someone else)

e. K for executors/admin to answer for duty of their decedent

f. K made upon consideration of marriage

i. e.g. prenups

g. some states: commitment to lend over 500,000

V. exceptions (look up?)

VI. UCC 2-201: statute of frauds
a. requirements (UCC 2-201(1)):
i. needs some kind of record

1. even a check might count

ii. not insufficient if it omits or incorrectly states a term

iii. not enforceable beyond quantity of goods shown in record

iv. needs to be signed by person against whom enforcement in sougt

1. anything that authenticates a writing as from that person

b. do courts rely on evidence outside of the writing?

i. can, but tend to want to see something in the writing itself

c. requirements between merchants (UCC 2-201(2))
i. record ‘sufficient against the sender’

1. means within terms of section 1

ii. received within a reasonable time

iii. receiving party had reason to know its contents

1. e.g., received but didn’t read an email

iv. UNLESS receiving party sends a notice of its objection in writing w/in ten days

1. aka merchants confirmation exception

d. exceptions to section 1 (if valid in other respects):
i. specially manufactured goods exception: if goods are to be specially manufactured for buyer, are not suitable for sale in regular course of seller’s business, and the seller (before notice of repudiation is received and under circumstances that reasonably indicates the goods are for the buyer) has made a substantial beginning  of manufacturing or procuring product

ii. litigation admission exception: when admit there was a K under oath/in pleading

iii. goods paid for/accepted exception
consideration!

a. a promise is supported by consideration if the promisee incurred a legal detriment that was bargained for
a. relation of mutual inducement

b. very tied into policy
c. requirements
a. something the promisor asked for, wants

i. e.g., in congregation case, guy promised on his death bed to give some money, dues for it, but no consideration because the dude dind’t necessarily want a library in his name

1. draw the line between K and offering of a gift

2. promises that are really personal are often not considered K

ii. actual benefit can sub for something asked for

1. pennsy supply case: atoo free ‘aggrite’ from American ash recycling corp, which was a hazardous waste – now they have to pay for getting rid of it

b. legal detriment

i. give up something one has the legal right to do

ii. doesn’t have to be literally bad for you

1. e.g., hamer v sidway: uncle pledged five thou for giving up drinking, smoking, gambling until 21

iii. participation in a contest is sufficient for consideration (Tropicana hotel case)

c. mutual inducement between promise and detriment
i. consideration can’t be the same as a condition (doesn’t benefit promisor, seems to be about allowing promisee to receive the gift)

1. e.g., rich man tells bum to go around the corner to his coat shop and pick out a coat – the going around the corner is a condition, not consideration

d. bargained for

i. whitten v Greeley-shaw: woman thought that her adulterous lover promised to pay loans on her house, alleged consideration was her written promise not to call him at work – said it wasn’t something he wanted/bargained for

ii. Carlisle: ex-wife did book-keeping for husband’s company, said he would do construction work for her and charge her only for materials (signed paper)… eventually he abandoned.

1. unclear evidence of B-F exchange

2. no K: a signed gratuitous promise is not a K

3. desire to help is not consideration, it’s motive

4. can’t bargain to obtain what one already has – would have shared in profits had they remained married

d. courts don’t usually look into the extent of consideration unless it ‘shocks the conscience’

e. issues with consideration
a. pre-existing duties: can be problematic, especially in terms of K mod

i. white v village of homestead: got injured in fire dept exam. she signed agreement saying she wouldn’t sue (promise), alleged consideration was allowing her to take the test and administering it – however, they were required by law to admin the test, she was legally allowed to take it

ii. if you’re already required to do something, how can your promise to do it serve as legal inducement?

b. settlement of questionable claims

i. forbearance on a questionable claim is ok provided it was in good faith

1. e.g., fiege v boehm: promised not to sue for bastardy if he gave her money, the man wasn’t the father.

ii. rest: forbearance/surrender of claim/def which proves to be invalid is not consideration unless

1. it’s doubtful because of uncertainty as to facts or law

2. forbearing party believes the claim may be fairly det to be valid

c. mutuality of obligation: both parties must give something of legal value in order to get something in exchange (if one party isn’t bound, neither is the other)

i. comes up when you’re trying to see if promises are legally adequate


1. if they were legally valid at time of K formation

d. illusory promise: one with no legal significance as det by courts

i. in re c and h news company said relatives were compelled to arbitrate because employee signed arbitration clause in employee handbok, which they could change at will 

ii. lady duff Gordon is on other end of spectrum – there was equal allocation of power between parties, so they’re more willing to imply some kind of obligation

f. methodology for consideration
a. what promise are you trying to enforce?

b. what was exchanged for the promise? (some kind of legal detriment)

c. what’s the legal detriment’s relationship to original promise?

i. relationship of reciprocal conventional inducement 

1. not necessarily motive-in-fact

d. both promise and detriment must be legally sufficient
Promissory estoppel
· rest elements
· a promise
· which the promisor should reasonably except induces action/forbearance (detriment) on part of promisee
· doesn’t need to induce the promise, but they need to reasonably expect that their promise will induce action/forbearance
· I may not want you to do it, but I know you probably will
· promise [reasonably and justifiably] induces detriment
· [that’s not in the rest, but courts read it in]
· injustice
· to compensate for the fact that promisor hasn’t really gotten anything
· tied in with action/forbearance – detrimental reliance
· the stronger the promise, the more likely there will be a palpable sense of injustice
· examples
· kirksey v kirksey: brother-in-law invites wife onto land after widowed, later kicks her out – she wasn’t compensated, but this kind of case led to PE
· Norton: adulterous dude promises mistress he’ll take care of her, gets her to quit her job, eventually leaves her with nothign
· court: promises were too vague, reliance was unjustified,
· controversy
· is it tort law or contract law?
· answer is important to remedy, application, etc
· but it doesn’t make sense to consider PE totally apart from consideration, contracts
· common themes
· personal context: neither PE nor consideration work very well here
· charitable gifts: morton shoe company: promised certain amt of money to charity, went bankrupt, charity used pledge in budget (actually incurred real costs by using it to get loans)
· consideration works well here too
· commercial context: usually not enforced
· hoffman: couple strung along for two years in hopes of franchise, kept raising initial investment price
· manifest injustice, franchise’s promsie was under their control
· Garwood packaging: veep of a company promised to get investors in other company come ‘hell or high water’
· did rely to detriment – but they should have known it was an expression of optimism, not a legal promise!
· look beyond the words said
· the actions were not taken because the other side manifested an intention to be bound, they took it as a business gamble
· if there wouldn’t be consideration, usually there isn’t PE
· sometimes used to enforce what would be a K if there wasn’t something else in the way (SoF) – tour costa Rica – had all the elements of PE pretty strong, thus didn’t focus on injustice
· damages
· usually you get reliance damages (based on tort law)
· sometimes, you get expectation damages, where promise is much easier to see than reliance
options and firm offers

1. where offeror is bound to some degree, offeree is not
· Damages: usually limited to compensation

· However, in real estate, specific performance is often allowed

· Expectation damages: money to compensate for loss of economic benefit expected from a contract (eg, had to get new services for a higher price)
Uniform Commercial Code Art 2 generally: contracts for sales of goods

· Merchants: area of expertise in what they’re selling

· Must be honest and adhere to reasonable commercial standards of fair dealing

· don’t have to be merchant in good under concern

· General duty of good faith: crucial

· Honest, and merchant must adhere to reasonable commercial standards of fair dealing
· Mixed sales of goods/services: does UCC 2 apply?

· Gravamen test: look to portion of transaction on which complaint is based

· Predominant fact: look at transaction as whole, are services or goods more

· significant?

· Look at K lang, circumstances, nature of business, price distribution
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