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Question One - 90 minutes:  (90 points)

9 relatively short answer sub-questions. Look for about 3 issues for each subquestion. 
Each will be worth a maximum of 10 points and you will have 10 minutes on each of the sub-questions.  
Keep close track of the time and try to stay on schedule.  
ANSWER the questions asked.  I am looking for you to see the issues more than resolving them definitively.  IT'S ABOUT THE QUESTIONS NOT THE ANSWERS!!!!!  
State the issue, give the two main sides of the argument in summary form, state your opinion as to how the issue likely will be resolved and move on.  
Try to connect any facts given to your statement of the issue, arguments, and probable resolution.  
 

DO NOT RESTATE THE "BLACK LETTER" LAW IN YOUR ANSWERS. APPLY the black letter law to the facts or problem stated. 
Ideal sentences in the answers will reference facts and link them to the issues and legal doctrine that is applicable.  
Use the prima facie elements of each tort, and your list of defenses, as a checklist as you analyze and try to spot issues.

 

Question Two - 60 minutes: (maximum of 60 raw score points).
A longer story problem, you analyze it, identify possible legal claims and defenses raised by the facts given, and present your analysis in a coherent and organized fashion. 

The facts in the story problem may be jumbled, unorganized, and some may be irrelevant. 

Your task (much like real life law practice) is to bring order out of chaos by organizing the problem into legal issues and arguments.

Its good to put in various hypothetical's about doctrines and how they might apply in a completely different factual setting is useful in your outlines.  That will help you to develop the skill of applying doctrine to facts,  seeing similarities in seemingly dissimilar situations, and differences in seemingly similar situations.

 

Question Three: the "policy" question (max 26 points) 

Give both sides of the policy discussion and state an intelligent opinion about the issue.  Looking for your ability to organize and explain the law and policy matter to non-lawyers. 

Chapter I. Trial Court Procedure in Torts Cases

1. What is a “tort”?

a. A breach of duty (created by society)

b. Civil duty that is socially conferred; not created by contract or property rights, not a criminal case,

c. System confers duty, common law (created by common law judges), & statutory law (sometimes overrule, sometimes create).

2. Purposes of System- socially conferred duties for protection from having our rights violated, enforce general duty of reasonable care not to injure other people, create system for the compensation of legal injury, create  system of accountability for people for violate the morays of society, means for Settling a Dispute.

3. Advantages/Disadvantages of Tort System: 
a. Advantages: Rational consumer may want the protection a tort system creates. 
b. Disadvantages: Fraud.  Exaggeration. People might purposely put themselves in risky situations to get hurt and claim damages. Raise cost of doing business? Cheaters.

4. 3 Types of Tort Claims: Intentional. Negligence. Strict Liability

5. Plaintiff has burden of proof on each of the required elements. Defense can contest any prima facie elements.  

Chapter II. Intentional Harms to Persons or Property

1. Tortious Intent: a volitional act + a certain mental state (purposeful action OR substantially certain that the tortuous consequence will come about)

2. Children and Infants have liability. Can recover from: assets of their own (rich kid), insurance, parental Liability Statutes - In many states there are parental responsibility statutes that make parents responsible for the intentional torts of their children

3. Transfer of Intent Doctrine: If you meant to hit A and hit B instead, the “intent” transfers

Battery

1. “Intentional harmful or offensive touching”
2. Elements:
a. Intent (Volitional act + state of mind (Purposeful or Substantial certainty of result) +
b. Harmful or offensive contact (does not have to be direct could be indirect contact brought about by action of defendant) +
c. A causal link between intent & contact
3. Ghassemieh v. Schafer (student pulled a chair out from teacher, mind the SOL)

4. Garratt v. Dailey (child moved chair, child can commit battery w/ substantial certainty act will cause injury)

5. Fisher v. Carrousel Motor Hotel (snatching of a plate, anything connected with one’s person, counts as contact)

6. Misc: What is included: Any un-consented medical treatment. What would reasonably be offensive. Used to be touching in anger.  Now its touching that you know to be offensive. You don’t have to have awareness of the battery in order to be battered. Don’t have to prove damages as an element of tort.

Assault

1. “Tortuous Intent & purpose or substantial certainty that your action will create a reasonable apprehension of imminent battery”

2. Elements: 
a. Intent (Volitional act + state of mind (Purposeful or Substantial certainty of result) +
b. Reasonable Apprehension (words are sufficient but actions are better) +
c. of Imminent Offensive Contact (Must be NOW, must show apparent ability) +
d. Causal link between volitional act & apprehension

3. Misc: Don’t have to prove damages as an element of tort.

i. Have to prove intent, + reasonable apprehension + of imminent offensive contact.

1. If you have a reasonable belief you are about to be struck, that is enough.

False Imprisonment

1. “Protects Freedom of Movement”

2. Elements: 
a. Intent (Volitional act + state of mind (Purposeful or Substantial certainty of result) +
b. Confinement within boundaries not of your choosing (any confinement) +
c. Awareness or Harm

3. False Imprisonment Misc: Common Law said you must be aware of your confinement, now it is more broad. Do not have to prove damages as an element. Reasonable means of escape negates confinement. Ways to bring about confinement: citizens arrest, duress (I’ll get your children), barriers, force: physical force, or threat of force.
4. Herbst v. Wuennenberg (Defendant blocks the doorway out of mail room)

Intentional Infliction of Emotional Distress

1. Elements: 
a. Intent (sometimes recklessness is sufficient ) +

b. Extreme & Outrageous Conduct +

c. Severe emotional distress +

d. Causal link between act/conduct and severe emotional distress.


2. Misc. IIED: Do have to prove damages as an element. Reckless in some jurisdiction can count for intent. This tort did not come about until the 1950s in CA.

3. Eckenrode (Outrageous Conduct=when a group is spontaneously moved to say, “that’s outrageous!”)

4. Chuy (Pro football player injured. Team doctor tells the news he has a fatal disease & he reads in it the paper.)


Trespass to Land

1. “Owners right to exclusive protection of the land.”

2. Elements: 

a. Intent (You had intent to be on the land, being on that spot. The fact that you may have been mistaken as to the ownership of the land is no excuse. This is the mistake doctrine.) + 
b. Possession interest (owner or lessee, someone with right to possess the land like a bank) + 
c. Invasion (something has invaded (a human being, bullet, rock) that defeats (interrupts) the exclusive use- someone else has put something on your land)
3. Usually do not have to prove damages.

4.  Amphitheaters, Inc. v. Portland Meadow (Flood lights. In trespass, damages are not required, floodgates!)

5. Martin v. Reynolds (particles falling on P’s land. Now: invisible particles can now be an actionable trespass claim if tangible damages are proved: In pollution trespass in some states you have to prove damages.)


Trespass to Chattels and Conversion

1. “Any harm or interference to your right of ownership”

2. Elements: 

a. Intent (Volitional act + state of mind (Purposeful or Substantial certainty of result) +

b. interference with plaintiff exclusive right of possession + 

c. damage + 

d. causal link 

3. Trespass to Chattels misc: Do have to prove damage as an element. Chattel: any personal property. Conversion: Matter of degree: when the situation is such that a court could reasonably say that the tortfeasor should pay the full value of the item. Information usually is not a chattel

4. Pearson v. Dodd (Pierson has his agents go to Dodd’s office, who make copies of Dodd’s files. No claim.)

Defenses
1. Consent
a. Objective Manifestation of consent (if you act like you consent)

i. Obrien v. Cunard S.S. Co. (she didn’t want the vaccine but she got in line/raised her arm)

b. Exceeded (you only consent to so much)

i. Overall v. Kadella (consented to playing hockey, not to be beaten him with a hockey stick) 

c. Misrepresentation to Gain (if you obtain the consent by lying it can be invalid)

i. Hogan v. Tavzel (he had an STD. Non disclosure can be is just as bad as an affirmative lie)

d. Non-Disclosure (can be as bad as misrepresentation) 

i. Neal v. Neal (she wouldn’t have consented to have sex had she known he had an affair.)  

e. Revoked (consent can be given and later revoked)

f. Illegal Act (common law and most states say you can’t consent to an illegal (criminal) act.)

2. Self Defense and Defense of Others

a. Is there a reasonable necessity to use force to protect myself?

b. Has reasonable force been exceeded?

c. Was the force continued beyond the time it was reasonably necessary?
d. Tatman v. Cordingly (After car accident Tatum almost shot Cordingly.)

3. Defense of Property

a. Recovery of Property Common Law Privilege: While in “Hot Pursuit” you can use reasonable force.
b. Examples: If a child keeps stealing your apples, you can go up and grab the apple back.
c. Katko v. Briney (farm house w/spring gun: cannot use deadly force to protect property)

d. Teel v. May Department Stores Co. (store can only detain alleged thief while waiting for cops)
i. Shopkeeper’s Statutes/what a shop can do to combat shoplifting is heavily regulated by the U.C.C
4. Necessity

a. Ploof v. Putnam (Trespass is sometimes OK when its necessary, especially threat of personal injury.)

b. Vincent v. Lake Erie Tranp. Co. (If one person’s property is saved at the expense of another’s, the person who has saved their property is responsible for the damage to the other property. If injury occurs when one truly has no control, one cannot be held liable and injury can be attributed to the act of God).
Chapter III. Negligence 

1. Three levels: 

a. Negligence (breach of the duty of reasonable care to avoid a reasonable risk to another’s person or property)

b. Recklessness (high degree of risk to another’s person or properties)

c. Intentional

2. Biggest area of tort law by far
a. Can co-exist with intentional or strict liability torts-one claim can have both
b. Developed in mid to late 19th century, out of old English Trespass on the Case. Courts began to define a duty of care articulated in specific contexts-general duty not to create risk of injury to others. 
3. Determining negligence

a. BREACH – Given any particular foreseeable risk, is it negligent to continue to create that risk without taking some precaution? Take into account all the circumstances to review the burden of precaution (You could eliminate the activity completely. Otherwise how can you make it safer and at what cost? Factor in magnitude of the risk. Foreseeable risks. One of many circumstances: “emergency doctrine.” In judging the actors actions, whether we should label them as unreasonable, we take into account an emergency which the actor didn’t create.  Examine from the perspective of the reasonably prudent person.

b. Prima Facie Elements of Negligence (as a cause of action)
i. Duty (activities you have a duty to not create foreseeable unreasonable risks to others)

ii. Breach (have you violated that duty?)

iii. Factual Causation (did you cause the claimed injury?)

iv. Legal Causation (limits, doctrines cutting off liability even though a duty has been breached)

v. Damages (legally cognizable damages; physical injury to person/property, not just econ. dmg)

4. Two uses for “negligence:” a name for a cause of action & a synonym for breach

Substandard Care

1. Grace v. Los Angeles (water pipe-line burst. If reasonable care is unfeasible, then lack of care isnt unreasonable)
2. Hand Formulation: B < PL  (about economic efficiency)

a. Burdens of precaution (cost of having made it safer) < Probability of the harm and magnitude of the loss

b. If the burdens to make it safer are less than the cost of risk, then we should make it safer! If it costs more, than we are not necessarily bound to.

c. Formula to think about if the burden seems reasonable in light of the risks.

3. T.J. Hooper (A custom is evidence of reasonable care and often persuasive, but not conclusive) 

The “Reasonable Person”

1. Vaughan (Haystack fire. To uniformly apply objective std of negligence courts don’t use low mental ability.) 

2. Roberts v. Louisiana (Old/frail Roberts was injured at a Post Office when 6 foot tall blind worker bumped into him. Standard of care for a person with disabilities/handicapped person: A person with a physical disability must act as a reasonably prudent person with the same disability would act under the particular circumstances. 
a. Discussion: why are there separate standards for physical disability but not differences in mental ability? 
3. Strait v. Crary (16 year old got drunk in adult’s truck & fell while trying to climb into the back). Standard of care for a child: A child is required to use the degree of care which is ordinarily exercised by a child of the same age, intelligence, discretion, knowledge, and experience under the same or similar circumstances.  
a. Except when the child is doing an activity only done by adults that could cause harm to the public (public policy implications), and this exception is generally limited to licensed activities. 
b. Why do we give kids a break (versus policy of different treatment for mentally disabled)- and give a kid a partly objective, partly subjective standard…?  Maybe because we’re all children at one time, and a common law that takes into account the age of children seems fair to us, because we have all had that benefit.  

Violation of a statute: Negligence Per Se
1. Negligence Per Se: violation of the law is often treated as (at least strong evidence of) breach of duty
a. Violation of statute = substitute of traditional analysis of reasonableness 

i. A reasonable person would follow the statutory rule…  Strict: judge decides if violation=negligence. Others states let jury decide as part of the totality of the circumstance
2. Limitations:

a. Excuse doctrine for safety reasons 

b. Harm must be the same: is the harm that occurred the type the statute meant to protect against

c. P must be in the same class: is the person harmed the person mean to be protected?

3. Martin v. Herzog (buggy did not have its lights on as required by law)
4. Sometimes statute creates a damages claim for violation of the statute. 
5. Telda v. Ellman (walking on the highway. if compliance with the statute would actually increase the risk)
6. Gorris v. Scott (sheep) 
a. Injury must be of a nature that was considered when creating the statute: If statute was designed to protect against X, but A happens, & following statutory guidelines would have prevented A, A far away from what the statute intended & not actionable.)
7. Fidelity Fruit & Produce Co. (EEbit by spider. only applies when person injured is who statute’s trying to protect)

8. Zerby v. Warren (Teenagers injured/killed sniffing glue. There are “exceptional statutes.” A violation of one of these statutes creates absolute liability for the resulting harm.  Three types of exceptional statues: which fall into this class are: (1) child labor statutes, (2) statutes for the protection of intoxicated persons or (3) to prohibit the sale of sale of dangerous articles to minors. An indemnity clause is always allowable UNLESS the clause relieves a person from negligence in the discharge of an absolute duty imposed by law for the protection of others.  Then it is void.)

Res Ipsa Loquitur
1. “The thing speaks for itself.” When it’s assumed that injury was caused by the negligent action of another, because in situations like these the accident wouldn’t occur unless someone was negligent.
a. the accident must be a kind which does not occur in the absence of someone’s negligence +
b. it must be caused by an agency or instrumentality within the exclusive control of defendant +
c. it must not be due to any voluntary action on the part of the Plaintiff. 
2. Highly formalized/doctrinalized subspecies of circumstantial evidence (arose from old English case)
3. Colmenares v. Sun Alliance Ins. (Airport escalator stopped.) 

Proof (of negligence)
1. Direct evidence: Physical evidence (baseball bat with blood on it), Videotape of the assault and battery, Expert Testimony, Eyewitness testimony (most common form of evidence)
a. Issues that can be raised:

i. What are the circumstances of the observation?

ii. Did the witness perceive & remember & relate it accurately?

iii. Is there possible bias or credibility issues?

b. the jury would resolve this question 
2. Circumstantial Evidence: Evidence that doesn’t directly tend to prove anything, but permits a reasonable inference. Common category of tort cases – slip and fall.  Direct sounds better than circumstantial. 

3. Rule against spoiling evidence:  If your client destroys evidence, jury may draw an adverse influence or find in favor of the other party, or sanction the client
4. Sufficiency of the Evidence: Takes the job of deciding the cause in fact away from the jury. If the reasonable person could possibly find the causal issue, it goes to the jury.
Chapter IV. Cause in Fact

1. Some courts collapse cause in fact & legal cause into one step
The But-For Test (the standard test)
1. Aka “Normal Test”

2. Was the injury caused in fact by the breach?

3. Requires element of speculation: we don’t know absolutely for sure if X happened, it would have made a difference or not, but that's ok for a jury to decide

a. Most courts will relax proof standard around causation particularly when it’s the sort of problem the jury has experience with, and let the jury decide.  

4. Marek v. Southern Enterprises: But for these omitted acts that a reasonable theater manager would have taken the Plaintiff would not have been injured. 
5. East Texas Theaters: Distinguished from Marek b/c here the jury has nothing really to base the idea that calling for order wouldn’t have stopped the bottle throwing. 
6. In some cases but for causation doesn’t work very well (where wrongdoers can escape where they shouldn’t).
The Substantial Factor Test 
1. Two fires merge to destroy a house.  Which fire caused the house to be destroyed? 

2. If 2 forces are actively operating, one b/c of the actor’s negligence, the other not & and each of itself is sufficient to bring about harm, the actor’s negligence may be found to be a substantial factor.

3. Basko v. Sterling Drug: Restatement 3d: “When an actor’s tortious conduct is not a factual cause… only because another causal set exists that is also sufficient to cause the physical harm at the same time, the actor’s tortious conduct is a factual cause of harm.” 
4. Use for: Concurrent, independent, Sufficient causes.

5. Good for P: all they have to show is it’s a reasonable conclusion that both factors were substantial in the injury.

6. Test for toxic torts: (its easier to show the toxic stuff was a substantial factor)
a. Ex: Asbestos cases (if worker comes down with asbestosis & worked for 10 different employers who got supplies from 100 different suppliers, who caused the disease sometime within the last 20 years…)

b. Ex: Breast Implants

c. Ask:

i. Was there exposure? (How much, how long, what type (ingestion, inhalation, skin contact))

ii. Can that substance cause the injury or disease which was claimed (generic causation)
iii. Did it cause the injury in this individual case?  
Alternative Liability, Concerted Action, and Market Share Theories

1. Indeterminate Defendant: can we indentify the actor whose actions more probably than not caused the injury?
2. Concerted Action: Activity that is planned, agreed upon, arranged, and carried out by parties acting together with the shared intent to pursue some scheme or cause. 
a. Each party involved is liable for the actions of all the other parties committed in furtherance of the scheme or cause. Aka “concert of action.” 
b. Either:

i. action taken jointly by companies as a result of an express or implied understanding OR
ii. persons acting independently of each other, but although acting independently, their acts have the effect of substantially encouraging or assisting the wrongful conduct of the other. 
3. Alternative Liability: when one or the other but not both tortfeasors are causes of harm. 

a. Best in small groups (Out of 100 ppl only 1 caused the harm, its unjust to hold all 99 people who were not responsible liable.  BUT if 10 duck hunters created the causal knot, why not hold them all liable?)

b. Courts usually use the alternative liability theory in multiple-source products cases

4. Pennfield Corp (swine suffocated when an electrically operated ventilation system failed.  Owner of the swine, PC, sued MVE alleging that MVE installed a defective electrical system.  

5. Deprivation of Cause of Action: holding a tortfeasor liable for destroying or impairing Plaintiff’s case against the other tortfeasor. Example: a person’s leg was run over by a negligent driver, then it was shot by a robber)
6. Bichler v. Eli Lilly and Co. (DES. Eli Lilly was 1 of 12 manufacturers) Can hold every participant in that conspiracy responsible for all of the actions for every other participant in that conspiracy. Parallel action by itself doesn’t prove conspiracy. 
a. Enterprise liability: offspring/extension to concerted action theory- theory that was talked about and cited all over, that a whole industry might be held liable, if the trade association sets standards that the whole industry followed. But very seldom if every been accepted again after this case (Hall Case)
b. Market-Share Liability: (questionable validity, mostly just for DES cases) permits apportionment of liability among Defendant-manufacturers based on each one’s share of the relevant market for DES.  
i. The total amount will roughly equal the overall harm caused by that Defendant’s DES.  Everybody that participated in the market shall be liable for the injuries, to the extent of their market share.  Question of relevant market- local market? 

The Lost Opportunity Doctrine

1. Almost universally confined to medical malpractice cases.  
a. Often confined to where the lost opportunity would have presented at least a 50% chance- more probable than not.
2. Grant v. Red Cross (got Hep C from blood while undergoing heart surgery, met standards of the time)

Apportioning Damages According to Causation

1. How do we separate out injuries? Who should have burden of proof in separating it out?
a. If injuries are divisible, each Defendant pays for the divisible harm that they caused
b. But when injuries are effectively indivisible, D1 and D2 both caused harm:
i. Causation shift to D-must prove who caused what or both stuck with the total (predominant)
c. Pre-existing conditions (two options): 
i. Common law: P has burden 
ii. From Alina and Landcaster, some courts do put that burden on the D.
2. Single Indivisible Injury Rule: when the injury was indivisible, even though caused by successive accidents, Plaintiff can assert a claim against all wrongdoers without having to prove the extent of injury caused by each. 
a. Shifts the burden of apportionment to the D
b. Treats close in time successive accidents as one injury: allows P to recover from Ds w/o burden of proof. 
c. (Total Damages) multiplied by (% of Fault) equals (maximum recoverable amount against each D).

3. Thin Skull Rule aka Eggshell rule: tortfeasor takes his victim as he finds him & is responsible for the damages that actually occur.
4. Piner (rear ended twice in one day: each Ds conduct was a cause & results in indivisible damage)
5. Follett v. Jones (Jones died 17 days after accident. Had lung cancer. Q of proximate cause goes to the jury)

6. Lancaster (Who has burden when causal knot was created because of pre-existing conditions?) 

7. Alina (Ambulance got lost on the way.) 
8. Causation J&S Situations: Cause in fact problems (borrowing J&S doctrine/adaptation of J&S):
a. Alterative liability: Usually if P can prove both actors have been negligent, but can't prove which one caused the injury, P cannot recover & both actors would get off. Solution: shift the burden of proof so the preconditions of liability are met, & make Ds have the burden of proving which ones negligent act caused the harm and if they can't prove it, they are both liable J&S for the causal knot they crated.

b. Successive & Practically Indivisible Acts- apportioning harm between successive but close in time tortfeasors
i. Traditionally P would fail in burden of proof, so again common law shifts the burden to the multiple Ds, they can try to divide out the cause/the separate injuries and if not, if the causal knot is still unsolved, the burden is on the Ds to divide and they are each liable J&S.

1. Ex: 2 car accidents in one day

Chapter V. Legal Cause 
1. All about limits: even when there is a cause in fact sometimes the law cut’s off liability. 
2. Ex: 10 year old boy looses his legs operating a tractor. 20 years later there is an airplane crash & everyone else can run away. The boy, now a man, dies.  Can you sue the farmer for his negligence in letting the boy operate the tractor? What is the limit? Speeding car happens to be just where the lightning strikes and kills passenger.  Is the driver liable for negligence? What is the limit? 
3. We need rules to deal with these situations so that Defendant doesn’t have to pay for every since harm that happened since they were a cause in fact  (Plaintiff would not be injured but for D1’s parents conceiving D1)
4. “Proximate Cause” has two meanings: cause in fact or legal cause


4 types of legal cause limits:
1. Forseeability (Unforeseen Consequences)
1. Classic legal cause limit: The injury must also be something D could foresee. 

2. The Glendola (two boats collided & there was a second collision when P tried to dock after the first accident).
( Where does forseeability pop up? Duty (foreseeable Plaintiff), Breach analysis (hand formula), Legal Cause (in wagon mound and many other cases…) Not all courts accept that forseeability is an issue in each of these places
1. Kind of harm (Defendant argument)
a. Wagon Mound I (Kind of harm matters: D is not responsible for kinds of harm that are unforeseeable)
i. P shipbuilders were welding @ wharf when D ship Wagon Mound spilled oil. P temporarily stopped welding & determined the oil would not ignite on the surface.  Then, the next day, the oil caused a fire that destroyed the wharf. Counter-intuitive finding of the court because neither party has introduced evidence of Forseeability (because for either party it may loose their case as well as win it, since both were negligent if the risk was foreseeable).
ii. Draws a connection between legal cause analysis and breach
iii. Breach analysis: (1) survey the foreseeable risks, (2) apply the hand formula to risks that are reasonably foreseeable, (3) D is only on the hook for those foreseeable risks.

1. (go back to the point in time of the conduct and ask: “what are the risks that make this conduct negligent?” that’s how far the liability will stretch).
iv. Hunley: At DuPont’s biggest paint spill ever, security guard went crazy after seeing everyone in protective gear). Applies Wagon-Mound forseeability limits

b. Polemis (Kind of harm doesn’t matter: D is responsible for all direct consequences of action. If the injury is directly caused by D negligence, D is still on the hook. The wrong, once established, involves the wrongdoer in all its consequences.)


	Directness
	Forseeability

	Standing the time of harm: ask did this harm came directly from the negligent act that occurred (hindsight). 
	Standing at the time of the act, ask what forseeable harms will occur (foresight). 

	
	Duty question: does D have a duty to unforeseeable P?

	Polemis
	Wagon Mound


1. Unforeseen Plaintiff
a. Palsgraf v. Long Island R. Co (NY 1928) (Plaintiff waiting for train on platform. When another train departed, a man holding a package was unsteady as he boarded so the guard on the platform pushed him up, causing man to drop the package of fireworks he was holding.  When the package fell they exploded, and caused scales to fall from the other side of the platform, injuring Plaintiff.
i. Rules: Negligence is only a tort if there was a wrong. Duty only applies to foreseeable P. 
ii. Cardozo’s decision of no negligence is bizarre, as there are many ways which negligence could have been construed: discouraging men from boarding a moving train, closing the door, poorly mounted scale etc)

1. Superseding Cause Doctrine: serious misconduct by someone other than Defendant might unexpectedly intervene between the Defendant’s negligent conduct and the injury in such a way as to become superseding or supervening, insulating Defendant from liability.   
iii. Cardozo turned question of legal cause into a question of duty (who does D have a duty to), becomes a question for the judge: Cardozo says HE gets to decide, instead of jury. (Andrews dissented, said jury can consider forseeability along with other factors).

b. Edwards v. Honeywell (1995) Fireman’s widow sued claiming death was caused by delay of alarm dispatch. Court astoundingly holds: a firefighter being injured is not a foreseeable risk by a tardy alarm.
i. Cardozian trick: turns forseeability Q into duty Q (judge limits liability & keep the case away from jury & decide as a pure legal matter).
ii. Better ways of analysis: 
1. Duty of care by providers of services of the public utility to the general public (not customers)
2. Determining duty: would have had an impossible task determining how careful it must be to meet its legal obligation, or how much more to charge its subscribers to cover its liability.
3. Hand formula: creation of a duty of care running from alarm service to fireman would at best make a marginal contribution to fire safety (would be outweighed by the cost).
2. Extent of injury (Forseeability doesn’t matter)
a. Car accident – as long as you can foresee some kind of personal injury you are still responsible.
b. If you negligently create a risk, you are responsible for all injury created by this risk.
c. Under the thin skull rule, Defendant is liable no matter the extent of harm
3. Manner of injury (Forseeability doesn’t matter)
a. Mechanism rule: if the general type of harm sustained by the plaintiff were foreseeable, recovery is usually permitted, even though the particular way in which the harm came about may be quite bizarre.  
i. The mere fact that the way in which the accident happened could not be anticipated is not enough to exclude liability if the type of harm was foreseeable and the act was negligent.  

2. Intervening/Superseding cause 




      D1’s negligence
 

D2’s negligence


        Injury


1. Where D2’s negligence intervening interferes, it may be considered superseding to D1’s negligence.

2. Superseding: term of art that describes the legal conclusion that we are going to cut off liability 

3. Most intervening/superseding questions can be resolved by forseeability: Was the risk foreseeable?
4. Ex: Construction hole at the end of street, there’s a fence but a car accidentally drives in yes it is foreseeable.
5. Skylight case: hooligans dropped a chunk of concrete off an overpass into someone’s sunroof.  Car manufacturers have a duty to design cars to withstand collisions & falling objects are foreseeable
3. Rules of Thumb
1. Subsequent medical injuries: if D negligently causes injury & P is further damaged by negligence of those responding to and treating the injury, ie. medical personnel/ /hospital, D is liable for those subsequent injuries. 
a. D1, original causer, is on the hook for subsequent medical injuries. D2 will be too.
2. Rescue Doctrine: “danger invites rescue” the original wrong-doer is liable for any injuries to the rescuer b/c its is entirely the consequence of the original negligence,.  
a. Its entirely foreseeable that if you injure someone or put someone at risk, they will need rescuers, who may also be injured.
3. Fireman’s rule: FD/ PD cannot sue HO who called for assistance (you don’t want people hesitating to call them!)
a. Developed for public policy reasons
b. Prohibits (in many states) from invoking rescue doctrine but has been eroded & sometimes overruled 
4. Suicide: Defendant is only liable for suicide if the Defendant negligently hurts a person who commits suicide as a result of the injuries while insane or during unconsciousness or delirium. 
5. Intentional torts: the scope of liability is broader than it would be for negligent acts
4. Public Policy Based rules

1. NY Ryan “fire” rule: Train set fire to house alongside tracks, and from the house the fire spread to neighbors. 
a. Court said every house that burned after the first house was NOT a direct consequence of the railroad- Forseeability analysis- said its not foreseeable that the fire could spread between all the houses.  
b. Policy based ruling: if each HO’s fire ins should/would cover the damages anyway & we make the RR pay for the fire, the ins co. will escape from their liability! Not widely adopted in other states, and since has been repudiated in NY too

2. DES Granddaughters: Eli Lilly case
a. Court makes rule of no liability to granddaughters as a legal cause limit.

b. Policy based ruling: Because of concern for R&D in drug manufacturing- it’s enough for drug companies to worry about this generation, without a limit they will reduce the amount of beneficial drugs to society
Chapter VI. The Duty Issue (“negligence” as an element)
Types of Duty: 

1. General (Default) Duty of Reasonable Care (Heaven v. Pender- general duty of care)
a. To avoid Foreseeable risks

b. To avoid Unreasonable risks 

2. Special Duty

a. Professionals (ex: medical providers)

3. Foreseeable Plaintiff Duty Doctrine (Palsgraf & Honeywell)

4. Limited Duty Doctrine (Applied to Categories of Cases)
a. Privity

b. No duty to act

c. Emotional distress

d. Economic Loss Doctrine
5. Two major exceptions in common law:
a. Physical disability (Must act like a reasonable person with that particular disability)
b. Children (What would a child of like age, intelligence, and experience do in these circumstances?)

Special Duty for Professionals

1. Moransais v. Heathman home is inspected before purchase but there were actually defects. Sues for breach of contract and tort claim for professional malpractice. 

2. Does economic loss rule bar a cause of action against a professional for his or her negligence even though the damages are purely economic in nature and the aggrieved party has entered into a contract with the professional employer? NO.
a. Economic loss rule was never intended to bar malpractice claims.

3. You have to have recourse against the neglect of professionals in providing professional services.
4. Intersection between tort & contract

Limited Duty
Privity (Old limited duty)
1. Became important during emergence of national markets (20th century) because consumer will have purchased from a seller not the manufacturer, so privity stood as a major barrier for consumers.

a. MacPherson v. Buick is distinguished: began to overrule privity; the beginning of the end of privity
2. Has lost it’s force now and privity is not a factor for defective products, abolished under McPherson line of cases

3. Privity is alive in service contracts- limits the liability of the contractor
4. Winterbottom v. Wright – postman injured but unable to claim because he and repair firm have no privity
5. Bush v. Seco Electric Co- seco conveyor took P’s arm while she was working. lack of privity overlooked b/c lack of an emergency stop button in the pit = inherently dangerous condition = humanitarian exception.
a. acceptance rule: after one accepts work from X, X is no longer on the hook to 3rd Parties.

b. humanitarian exception: lack of privity can be overlooked if a contractor produced a product or work in a condition that was dangerously defective, inherently dangerous, or imminently dangerous such that it created a risk of imminent personal injury. 
6. Blake v. Calumet Construction Corp. elaborated on the humanitarian exception rule, added a Palsgraf-ian consideration of whether the harm was foreseeable by the contractor. (used in Bush).
No Duty to Act (Limited duty for nonfeasance)

1. Nonfeasance: A mere bystander incurs no liability when he fails to take action 

a. Ex: man walks by suspicious person hiding near college campus. 
b. Ex: A car drives by a car accident and doesn’t stop.
2. No Duty to act in common law. No duty to act in our system.
3. Why isn’t there a duty to act? 

a. Historically, negligence is based on special relationship

b. You are not your bother’s keeper: you merely need to not create foreseeable risk
4. Exceptions 
a. Prior conduct

b. Control instrumentality

c. Volunteer, good Samaritan, undertaking

d. Relationship to victim

e. Relationship to perpetrator 
5. Lacey v. United States Estate of a deceased pilot sues the Coast Guard for negligently failing to rescue the pilot.  
a. Good Samaritan rule / Volunteer Exception / Undertaking Exception: one who volunteers to assist another thereby undertakes a duty of reasonable care not to make the situation worse; must act with due care once he has undertaken rescue operations. 
i. The government does not come within the Good Samaritan rule. 
6. Schenk v. Mercury Marine Division P drowned duck hunting using friend’s “full length water waders.” Friend escaped from his waders by cutting the straps, but she didn’t know to. Friend had no duty.
a. To impose a duty on the mere basis of Langeland simply loaning an item in a gratuitous act would fly in the face of all accepted codes of conduct.
b. Prior Conduct Exception: If the D was involved in creating the hazard, the D has duty to act.
c. Relationship with Victim Exception: these relationships give rise to a duty of affirmative care: common carrier/passenger, inn-keeper/guest, occupier of land/public invitee, custodian/ward or charge, employer/employee.
i. A person has no duty to render assistance to another if he is not liable for the initial injury in the absence of a special relationship.
d. Volunteer Exception: applies if the volunteer’s conduct was intended solely for the recipient’s benefits.
7. Galanti v. United States. Widow sues the FBI claiming her husband died as a result of negligence. FBI knew that Underhill was a targeted man & that Underhill planned to meet Galanti at the property & it was very risky, but did not warn Galanti of the danger.
a. Prior conduct exception: if the Defendant has taken an affirmative step to create the danger
i. The FBI helped create this risk, as far back as making Underhill an informant.

b. Exception for Control of Instrumentality: anything you control you have a duty to anybody who might be reasonably at risk. 
i. One must always warn or protect a third person from a foreseeable criminal act, if the Defendant failed to exercise his ability to control the potential criminal.

c. Volunteer exception: one has the legal duty to warn or protect against danger if they have voluntarily assumed or incurred that duty to a specific individual.

d. Could have also been argued: Intervening/Superseding Cause: since D2’s tort is much more serious, it supersedes and cuts off any responsibility of D1.  

8. Distinction between misfeasance & nonfeasance:

a. Difference between an omission within an ongoing course of activity versus a nonfeasance case.

b. Ex: like driving a car and changing lanes without signaling: not doing something within the course of action that would have made the action safer.
c. P should always try to conceptualize as misfeasance: “D’s full course of action was unsafe without this omitted negligent conduct.”
i. Look at the broad picture, not just the act itself, and see the whole course of conduct to argue the omitted act is misfeasance within the course of conduct (not nonfeasance).
Negligent Infliction of Emotional Distress (limited duty)

1. Generally: No recovery for pure emotional distress absent physical injury (and absent applicable exception).

2. Where have we seen emotional distress?
a. Battery, assault, false imprisonment, and trespass to land. Physical injury
b. Intentional Infliction of Emotional Distress (by outrageous conduct) Intentional
c. Negligent personal injury case physical injury
3. Issues with allowing emotional distress no matter what: Difficult to prove-causation issue, Opens up the risk of fraud, Opens the floodgates of litigation, Sticks and stones common sense argument
a. In the 19th Century you always had to have physical injury.
i. Early Exceptions:
1. “Death telegram” cases (emotional injury when delivered to wrong survivors).
2. Treatment of bodies (mishandling of a dead body is purely emotional to the survivors)
4. Elements of NIED:
a. General rule- physical injury to person or property.

1. Impact exception: even when there is no physical injury, if there has been at least an impact (whatever that means) then you can get emotional distress damages.
2. Emotional distress must be parasitic to physical injury (injury before emotional distress)

b. Exceptions – from Mid-20th Century (many jurisdictions also require physical manifestation of distress):
i. Zone of Danger: you can recover for distress if you are in the zone of danger

ii. Impact: you can recover for distress if there has been an impact

iii. Bystander: you can recover if you saw as a bystander when someone be injured or killed.  
1. Requirement: 
a. Forseeability (too broad a test… what isn’t foreseeable?)
b. More limited version of forseeability (but still arbitrary/silly), analyzes:
i. Nearness (must be physically nearby)
ii. Now-ness (must be present when the accident happens)
iii. Closeness (not just anybody, must be close relationship)
c. Since 1980, NIED recovery has become more strict.
5. Bosley v. Andrews: So scared of the roaming cattle, P fell on the ground and had a heart attack.
a. physical injury resulted from emotional distress, not the other way around.  
6. Niederman v. Brodsky: Limits the area of NIED to zone of danger.
7. Sinn v. Burd: Mother watches daughter killed by a reckless driver. No doubt this is true emotional distress.
8. Dillon v. Legg: Bystander Recovery: key test should be the forseeability of the harm. 
9. Armstrong v. Paoli Memorial Hospital: Lady told her husband was severely injured but really it was another guy. 
Economic Loss Doctrine (limited duty)

1. General rule: No recovery for economic loss absent physical injury to person or property

2. Contexts of Economic Loss:

a. Mass tort concept (Testbank case, Exxon valdez disaster, BP oil spill)

b. Commercial contracts between businesses

c. The professional duty context

3. Why are we so reluctant to allow recovery for pure economic loss?

a. Need for limits, Need predictable and workable rule, a bright line rule (no recovery for pure economic loss), Concerns about floodgates, fraud, inflated claims

4. Exxon Valdez Case (1989 disaster)
a. Native Americans brought a case to be treated as a special class for damage to subsistence of a way of life claim.  Settled separately.
b. $2.1 billion in cleanup, $150 m in fines, $900 m to the US for damage costs.  $287 million compensatory damages, $5b punitive damages. 17-1 ratio between defense and punitive.  $1.3 billion in attorney fees.
c. Federal law does not displace AK state law as to recovery of parties.

i. Testbank was found controlling, so: fishermen were a special class 
ii. All non fisherpersons claims got settled.

d. Economic loss rule applies to the most famous of all maritime rules
5. BP – Gulf Oil - How do you apply the economic loss concepts, who is in, who is out??
6. Robbins Dry Dock v. Flint: Shipowner has a contract with ship charter and with a dry dock. The ship charter sues the dry dock for negligent repairs and loss of use. Denied: ship charter should sue somebody on a contract claim, as it’s pure economic loss with no physical injury. No recovery for negligent interference with contractual rights.

7. Testbank: Two ships collided which caused the biggest spillage of dioxins in the history of the United States.  The ship Sea Daniel was at fault.

a. Summary judgment granted for all claims for economic loss unaccompanied by physical damage to property except some fishermen who had been making commercial use of the embargoed waters.

i. Fishermen as Favored people- court creates a fiction where the fishermen have a property-like interest in the water- their property (the waters) has been damaged. Proprietary interest.

b.  Where do you draw the line to which businesses have had an economic loss from this disaster
i. its an easier gut feeling as to who should recover when they are very far removed from the disaster, but when you get closer, there is a debate on who to let in


	HIGGENBOTHAM (LAW OF ECONOMICS)
	JUDGE WISOM (DISSENT)

	Forseeability isn’t enough & includes too many people.
	Forseeability is too broad.

A new line can be drawn between those who can sue and those who cant by applying traditional concepts:

1. Was the harm foreseeable

2. Apply cause in fact (proximate cause) limitation- must prove the collision was in fact the cause of their economic losses

3. Distinct Damage. Borrow from nuisance law the concept of particular damage, claimants must show they are uniquely damaged (somehow more than the rest of the public). 

	Economic loss rule is necessary
	Draws (an arbitrary line) against recourse for restaurants

	Economic rule is a bright line rule that’s easy to apply (value in predictability and simplicity of the system)
	Economic loss rule cuts out too many people

	This is real judging: to make and apply bright line rules
	This is real judging: to analyze case by case

	Deterrence to wrongdoers: economic rule is enough. To expand would be overdeterrence (At some point, additional liability doesn’t add additional deterrence, at some point we’re maxed out)
	Deterrence to wrongdoers: not enough. Otherwise, the wrongdoers won’t optimize safety (because they won’t be responsible for all of the harm that their risky activity causes)



	Claimants should get first party insurance to cover this
	What the heck is first party insurance to cover mass environmental torts? Insure against the risk of the environmental disaster.  But where could you get an insurance policy against all potential economic harms? How would the insurance company even price that?

Besides, classic insurance to cover torts is 3rd party liability insurance.

	In maritime law, the economic loss rule exists.  States may vary.
	Either way there is a line, but Wisdom lets a lot more people recover

	Economic loss rule is very predictable and easy to apply. Its something the courts can administer, that lawyers can understand and explain to their clients.
	


8. A bright line rule would say that nobody can sue for pure economic loss from malpractice, but FL does not have such bright line rule.  Exact law varies from state to state, probably bars in commercial contracts that have products, may sometimes bar products, generally not in malpractice claims.
9. Florida Power negligence claim barred by economic loss rule, this should have been discussed in the contract.
10. Casa Coara Condo Association Pieces of defective concrete start falling off the condo. Economic loss rule bars claim, contract principles are more appropriate. And damage to condo is not damage to other property.
Owners and Occupiers of Land (limited duties)
Occupier’s Liability for Injuries Off the Land

1. Historically, no general duty to those not on your premises, only from your activities & artificial hazards
a. Warn and safeguard and take steps to prevent damage
2. Now, also some duty: for natural conditions (forseeability/breach test), falling trees (especially in an urban area, to people on the edge of your land (passerby’s on the highway), 
3. Sprechter Landslide on D property damaged P’s house. Landmark case:there is duty for natural conditions. (P should have discovered landslide risk when they bought the house; maybe paid a little less, maybe the market has already taken into account these risks. Free market.)


Occupier’s Liability for Injuries on the Premises

1. Trespasser: someone without permission

a. Historic duty: No duty, except not to willfully & wantonly injure them.
b. Today: you have a duty:
1. once you have discovered the trespasser

2. frequent trespassers in a limited area

3. attractive nuisance- injured children
c. Attractive Nuisance Theory (Restatement 2d §339):

i. If the possessor is likely to know that children are likely to trespass

ii. If the possessor knows or should have known there is an unreasonable risk 

iii. That children will not discover or realize the hazard

iv. Risk v. burden (a breach issue?)
v. Lack of reasonable care to protect the kids (a requirement of breach)


2. Licensee: someone with permission, social guests
a. Duty: reasonable care, must disclose any hazard you have reason to know about.

3. Invitee: when the public is invited and/or somebody with a business purpose
a. Duty: basically full fledged negligence definition of reasonable care, and in the discovery of hazards- heightened duty to discover hazards that might affect people you have invited to your land
4. Thunder Hawk v. Union Pacific RR Co. child Alex is a trespasser. Attractive nuisance exception to limited duty.

5. Abundant Life Fellowship No duty to discover to a licensee. Distinction between licensee & invitee can be tricky.
Other Limited Duties

1. This is an illustration that there are others. This is just a smattering to get the structure of the tort law 
2. Besides duty to act, privity, occupiers, economic loss rule

3. Limited Duty for Prenatal Injuries (injuries in the womb) – not so much anymore. Now you can sue.
Duty to Protect Against Third-Party Torts and Crimes

1. Traditionally handled as legal cause (intervening/superseding cause
a. Cases seem to move away from older view that 3rd party criminal act almost always cut off D1’s liability.

2. Stagl v. Delta Airlines, Inc. Little old lady hit in baggage claim area, sues Delta. Question goes to the jury. 
a. In 3rd party criminal actions, often judges will invoke duty doctrine.  Anytime a judge expands duty, the judge expands their power.
3. McCarthy v. Olin. Gunman on a NY commuter train. The duty of a gun or bullet manufacturer does not extend to the protection of people who might be shot by criminals.
a. Should have been handled as a legal cause issue: could the bullet manufacturer foresee as a reasonable risk of marketing this to the general public? And if reasonable people could differ, the jury should decide.
4. Braun v. Soldier of Fortune, Inc. A hitman hired from magazine ad. No duty to magazine, 1st Amendment only allows restricting ads if there are clearly identifiable, unreasonable risks of criminal violence.

Vicarious Liability

1. When can you sue when someone else was negligent?
a. Respondeat superior (liability of employer for employees in the scope of their employment)
b. Principle liable for the tort of an independent contractor (only if this is an exception to the general rule where the principle is not liable for their independent contractor-exception for non-delegable duties).

2. Ex: Child care center hires a convicted child molester.

a. Possible claims: Respondeat superior, Negligent by not running background check, Negligent per se if statute required background check, Suit to Defendant directly

Respondeat Superior
1. Elements:
a. Employee status +

b. Tortious act must be within the scope of employment
i. Scope of employment requires: 

1. Time and place of employment+ 

2. If the conduct was committed with a purpose to serve the employer +

3. Tort includes an act hired to perform

c. Examples: bouncers at bars, guards
2. Always consider the double barreled shotgun: Respondeat Superior & direct negligence of ER 
3. Ira S. Bushey v. United States: Seaman turned some wheels & floods the drydock. The drydock owner sues for Respondeat superior for damages caused to the dock.  Held to be closely enough related to the ship so that the coast guard should compensate the dry dock owner.
4. Fearing v. Bucher- Allegation of an adult that a priest had molested him as child.  
a.  (1) Can the doctrine of Respondeat superior be applied to a case involving an employee’s sexual abuse of a child? yes

i. Scope of Employment Test:

1. Time and Place? Yes
2. One purpose to serve employer? Yes- its possible that part of the building trust for the tort was originally motivated by the purpose of serving the employer- if at the beginning there was a purpose to serve the church, there may be a purpose. 
3. Tort includes an act hired to perform? Yes- the tort included building trust with families in the community.
b. (2) Can the statute of limitations extension “for actions based on conduct that constitutes child abuse” extend to an employer where liability is based on Respondeat Superior?
i. Shifts the focus to an earlier point in time, where the employee had been serving the employer and used those skills to lay the foundation for the tort. Major implications for any employer that has care over a population that can be abused.
Indemnity: 
1. At common law the employer could come back and recover against employee under indemnity.
2. Now that almost never happens:
a. Shallow pockets & Bad HR policy (reputation/company loyalty)

Liability for contractors

1. Must ask: is that person an independent contractor?
2. Set of situations “nondelegable duties” where employer is still liable for independent contractor:
a. Inherently dangerous activities 

i. I shouldn’t be able to escape liability by subcontracting all my inherently dangerous work

3. Pusy v. Bator. Guard ends up shoots intruders. Hiring a security guard who carries a gun is inherently dangerous.

Damages

Types of Damages:

1. Nominal damages: a trivial sum of money awarded to a litigant who has established a cause of action but has not established that he is entitled to compensatory damages.
2. Compensatory damages: damages awarded to a person as compensation, indemnity, or restitution for harm sustained by him.
3. Punitive damages: damages, other than compensatory or nominal damages, awarded against a person to punish him for his outrageous conduct and deter him and others like him from similar conduct in the future.
Compensatory damages (Physical harms to property)

1. Invasion of land:
a. Any diminution in the land’s value caused by the invasion OR
b. The reasonable costs of restoration (at the Plaintiff’s election) AND
c. The value of the Plaintiff’s loss of use of the land (rental value)

2. Chattel converted/destroyed: entire value at the time and place of the tort

3. Chattel damaged but not destroyed: diminution in value caused by the tort

4. Chattel temporary loss of use: the value of the use which the plaintiff has been deprived  

5. Consequential or incidental damages may also be awarded
Compensatory damages (Personal Injury)
1. Special Damages/Economic/Pecuniary Damages:
a. Anything that could be supported by a bill: Medical, Loss of earnings

2. General Damages/Non-Economic/Non-Pecuniary Damages:
a. Anything else: Physical and mental pain and suffering

b. Generally, rule of thumb in claims/ins. community is that non economic shouldn’t be more than 3 or 4 times economic

3. Rodriguez - Sprinkler fitter badly injured by a heavy pipe. Jury awarded $4.1M to Plaintiff, and $500k to his wife.  Cannot use other cases to determine damages. Lump sum settlement versus structured settlement creates a further questions about interest.

4. McDougald v. Garber P put in a coma after bad C-section. Awareness is prerequisite to loss of enjoyment of life. Jury should not be instructed to consider loss of enjoyment of life separately from pain and suffering (though P lawyers try to break the claim into as many sub-points as possible, thinking that if the jury focuses separately on these issues, the jury will award a bigger overall amount.)
5. Haynes v. New Haven Hospital P’s estate recovers under own & other driver’s insurance & now wants to sue hospital for malpractice.  

a. Single Recovery Rule: you only get compensated once (majority relies on this)

b. Common Law Collateral Source Rule: Defendant not entitled to be relieved from paying where payment comes from a collateral source, wholly independent of him. (dissent relies on this)

c. Today’s dominant view: when you take into account subrogation rights, the collateral source rule should be preserved. 

6. Wrongful Death
a. No wrongful death in Common Law.
b. Mainly by statute, also by case law interpretation.

c. The damages go to the dependants.

d. Limited damages:  recovery to dependants of their loss of support (pecuniary loss). Some states include non-economic damages.

e. Can only recover for emotional distress before death if there is evidence.

7. Survival Claim
a. Lawsuit for the deceased.

b. Usually doesn’t include suits filed after death.

c. Costs until the decedent dies (Medical costs to death, lost income to death, pain and suffering to death)
d. Damages go to the estate.  (Versus in wrongful death goes directly to the dependants, here creditors get the money first)
Punitive Damages 

1. BMW Case Guideposts:

a. Degree of reprehensibility
b. Ratio The disparity between the actual or potential harm suffered by the Plaintiff and the punitive damages award.

c. The difference between the punitive damages awarded by the jury, and the civil penalties authorized or imposed in comparable cases.
2. State Farm Case Guideposts:

a. To keep punitive damages within due process:

b. No more than single digit ratio (max 9/1).

c. Maximum 1/1 ratio where compensatory damages are substantial.

3. Limits on Punitive Damages

a. State regulations 

b. Standard of negligent actions

i. must be particularly awful 

ii. negligence plus/willful & wanton/malice/conscious disregard of safety/etc)

c. Standard of evidence: “Clear and convincing” evidence

i. Between “by preponderance of the evidence (51% or more)” and “evidence beyond a doubt”

d. Judge has limited power to review the size of the award:

i. Can grant a new trial/new trial on damages 

e. Remittiter: can induce Plaintiff’s to agree to lower damages

f. Appellants also review excessiveness

g. While Plaintiff should be compensated, they shouldn’t get a windfall.  
h. Caps on Damages

i. Debate about Constitutionality.

ii. Legislative caps often thrown out by state supreme court
4. Phillip Morris v. Williams- Won on addiction theory: that although people have known since the surgeon generals warnings (1960s), people have known about the hazards, she became addicted before she knew (removed factors of comparative negligence or assumption of risk).

a. Punitive damages can only punish for the harm to the particular Ps actually in the case, not for a bunch of people who didn’t sue.  You can take into account harm to others when judging the reprehensibility, but not to determine the size of the punitive damages award.

Other Damages Issues
1. Structured settlement: Lots of reasons you want to guarantee that the Plaintiff has money coming in every year forever. 

2. Interest: you project future costs by assuming a certain level of inflation.

3. Discount to present value: what lump sum today will equal a certain amount in the future?

4. Insurance: Usually you can’t talk to the jury about insurance. 

5. Taxes: compensatory damages are not taxable, but punitive damages are taxable. 

6. Attorneys fees: defense attorneys get paid by the hour, Plaintiff attorneys get paid contingency (33%).

a. Reform ideas: defense paid in lump sum, caps on attorney fees, loser pays attorneys…

7. No Recovery for Increased Risks Rule: In most states, you cannot recover for increased risks (like exposure to asbestos).   
a. One exception: if by virtue of the exposure, you are 51% + risk or more of getting the disease, you can recover.

Affirmative Defenses Based on Plaintiff’s Conduct

1. Time defenses (like SOL)
2. Federal Preemption 
3. Defendant’s immunities (sometimes the law gives a class of Defendant’s a shield)
4. Plaintiff’s responsibility doctrines (8 of them)

a. Contributory negligence/fault
b. Comparative negligence/fault
c. Imputed contributory negligence 

d. Failure to take Advance Precautions
e. Mitigation of damage
f. Assumption of Risk

i. Implied assumption of risk 

ii. Express assumption of risk (written release)
Contributory negligence
1. If P is even 1% at fault, P cannot recover anything.

a. “One person being at fault will not dispense another’s use of ordinary care for himself”
2. Still law in 4 states

3. Butterfield v. Forrester (1809) P speeding at dusk on his horse and ran into an obstruction left in the road 
4. Common law attempted to mitigate the harshness of this rule:

a. Cheating: a double standard – more lenient standard for P’s negligence than D’s negligence

i. Juries would just refuse to find the Plaintiff guilty of negligence when it was obvious they had been negligent.  Undermined confidence in the legal system.

b. Doctrines which defeat contributory negligence:

i. Last clear chance doctrine –P’s negligence would be cancelled out if it could be shown D had the last clear chance to avoid the accident.

1. Tether your ass on a short rope case: the car that hit the donkey had last clear chance 
ii. Willful or wanton- if D’s negligence arose to a certain level that defeated P’s regular negligence.

5. Reform movement built up in the mid 20th century to substitute comparative negligence theory!

a. Compare negligence and allocate responsibility in proportion to their negligence, percentage of fault.

b. Most states changed by statute, some by judicial decision.
Comparative Negligence

1. Hoffman v. Jones Husband killed in a car wreck, combination of his & the other driver’s negligence.
Pure Comparative Negligence
1. the most satisfying: reduce recovery by amt of Ps fault.

******DAMAGES How to apply pure comparative negligence:

a. P sues D. Counter-claim: D sues P.
b. P 25% fault, has 100k damages 
c. D 75% fault, 50k damages.
d. Two Options:

i. Two judgments (subtract own percentage fault from own total loss): 
1. P gets 75k 
2. D gets 12,500.  
3. (P likes 2 payouts, bigger award)

ii. Set off (net difference goes to the party with the bigger damage award – one judgment for net amount):
1. P gets 62,500

2. D gets 0
3. (Insurance companies like 1 payout.)
2. Sometimes Pure Comparative Negligence leads to unfair results:

a. Plaintiff 10% at fault with 10k damage. Gets 9k.

b. Defendant 90% at fault with 1M damage. Gets 100k.


Modified Comparative Negligence 
either way if Plaintiff is 50.1% at fault, the Plaintiff gets nothing.
1. Modified – “less than” (50-50 to Defendant)
a. Plaintiff wins at 51% but not at 50%
2. Modified “not greater than” (50-50 to Plaintiff)

a. Defendant wins at 49% but not at 50%
3. What if there are multiple Defendants?

a. Most jurisdictions aggregate
i. If P= 40% at fault, D1 =30% , D2 =30% & the jurisdiction aggregates, then P can still recover.
4. Wassell v. Adams: P opened the door to a stranger into her cheap motel room door on the edge of a dangerous neighborhood in the middle of the night, thinking it was fiancé from his army base, and was raped.

a. Did motel owners have duty to warn Wassell of bad neighborhood & breach their duty? Think of hand formula, intervening cause.. 
Imputed Contributory Negligence (aka Comparative Fault)

Impute: to attach to a person responsibility (and therefore financial liability) for acts or injuries to another, because of a particular relationship, such as mother to child, guardian to ward, employer to employee, or business associates. 

1. Ex: Employee driving employer’s truck & Defendant collide:  EE 49% fault, D 51% fault.

a. EE makes claim against D

b. D makes claim against the EE, seeking BI/PD of D

c. ER makes PD claim for truck. Defendant is 51% at fault. 
d. Should D be able to assert recovery against the employer for the employee’s negligence?
2. Two broad situations:

3. (1) “both ways” rule: Wherever there would be vicarious liability without direct negligence of a party, the both ways rule applies and that actor is still on the hook (no matter if the actor is Defendant or Plaintiff).
4. In the example, the ER can sue D if ER would be responsible for the EE’s negligence if D sued EE.















If the other side sues the employee, and the employer would be responsible (because they are a unit),

aka if X would be responsible for Y’s negligence if Y were sued, THEN 


Then if the employer/employee is suing, they are still a unit 
aka then if Y is suing, then X is part of the suing party.  
(ER is responsible for EE’s negligence if they are sued, or if they are suing)

a. Continental Auto Lease- This case illustrates the both ways rule, but in a place the both ways rule is not applied because there is an exception. Leased car Kamman, who was in an accident with Shepard (who dies). Continental brings suit against Shepard for their PD. Should we impute kamman’s negligence to car rental agency?  Under the both ways rule, ask: Would Continental be responsible had Continental and Kamman been sued as Defendants?
i. NY statute: Every owner shall be liable and responsible resulting from the negligence of any permissive driver of the vehicle ( Statutory rule makes car rental co responsible for liability. 
ii. Pro-car rental agency decision: now they can sue the other driver for PD without regard to fault of lessee.

b. There is a motor vehicle exception to the both ways rule in many states.

i. In general, parents are not liable for their children’s negligence 
ii. Family purpose doctrine: holds the owner/family responsible for the negligence of the kid driver is largely eclipsed, but another example of imputed contributory negligence at common law.

5.  (2) “derivative” claims rule (consortium, wrongful death and survival, bystander liability for NIED)

6. White v. Linder Wife injured in a boating accident. Wife = 30% fault, husband = 33% falt, Lunder =37% fault.
a. Husband sues for loss of consortium and medical expenses.
b. Plaintiff says: compare husband’s fault with Defendant party. Then, the husband’s fault is smaller %.
c. Defendant says: both husband & wife’s fault should be lumped together because husband’s claim is derivative. Then, the husband and wife together are more at fault % than lunder. 
d. Court allows the husband to recover but uses the wife’s negligence % to determine damages. Don’t count the family member’s fault for determining liability, but do count for defenses.
Failure to Avoid Consequences; Failure to Mitigate Damages
Failure to take advance precautions – 
1. Traditional example- failure to wear your seatbelt, helmet on motorcycle

2. Common law was that you don’t have to anticipate to protect yourself against possible harms by others.
3. Dare v. Sobule: P died in motorcycle/car accident, it comes out that P wasn’t wearing a helmet
4. Hutchins v. Schwartz. Hutchins wasn’t wearing his seatbelt & was injured in a car accident 
a. Court ends up ruling for Defendant, that the trial court did not err in allowing evidence.

b. How can it be that a driver can run down a motorcyclist and not even have to pay the property damage just because the motorcyclist wasn’t wearing a helmet.

******DAMAGES Three Ways of Allocation in Failure to take Advance Precautions Situation     problem 4 (p.402)

1. $100,000: damage

2. $76,000: damage created by failure to wear the seatbelt

3. Plaintiff= 30% fault

4. Defendant= 60% fault

5. Seatbelt= 10% fault


6. Traditional Approach: failure to wear the seatbelt is ignored so remove seatbelt fault percentage:

a. Remove seatbelt (10%) from total.  Total damage is still $100,000. But total % fault is now 90%.

b. Plaintiff fault 30/90ths at fault (1/3) and D is 60/90ths at fault (2/3)

c. Total Plaintiff gets 2/3 x 100K = $66,666


7. “Reduction” Moderate Approach: Restatement 3d 

a. For the portion of the damage created by failure to wear seatbelt: 

i. Plaintiff gets (D’s amount of fault 60% x $76k amt of this part of the dmg) = $45,600

b. For the portion of the damage having nothing to do with seatbelt: 

i. Plaintiff gets (ratio of 2/3 (see above) x $24k amt of this part of the dmg) = $16,000

c. Total Plaintiff gets 45,600 + 16,000 = $61,600


8. Total Bar: disallows Plaintiff from getting any damages having to do with seatbelt.)

a. Plaintiff gets none of 76k (caused by failure to wear seatbelt) under total bar approach. 

b. Removing seatbelt fault amount, ratio again is 2-1, so 30/90 or 1/3.

c. But only looking at the $26,000 not seatbelt related damage:

i. Plaintiff gets (ratio of 2/3 (see above) x $24k amt of this part of the dmg) = $16,000
d. Total Plaintiff gets $16,000 

Mitigation

1. Reduces Defendant’s responsibility if Plaintiff has refused to mitigate after the accident
a. Concerns post accident conduct

b. As opposed to failure to take advance precautions (before the accident)

2. Ex: If Plaintiff was in a car accident and they could have gone to the hospital but didn’t 
3. Ex: If Plaintiff is wrongfully terminated, needs to make reasonable effort to find work

Assumption of the Risk

Implied Assumption of Risk aka “Traditional Assumption of Risk” 
1. Actor voluntarily encounters the risk (courts strict on this)
a. Plaintiff had to know and appreciate the hazard (not should have known)
i. A duty doctrine: if there is apparent risk, there is less duty.  
2. All or nothing like contributory negligence- in common law if you assumed the risk you got nothing.

a. Most states have abolished this altogether
i. Still exists in 5 states, plus the 5 states that still use contributory negligence
b. Can be folded into the comparative negligence apportionment of fault.
3. Bennett v. Hidden Valley Golf and Ski, Inc.- Inexperienced skier injured on midnight ski run, asserts hidden valley was negligent in its design, maintenance and supervision of its customers. Hidden Valley’s winning argument: the bump was a risk inherent in the sport of skiing. If a risk in inherent in the sport, there is limited or no duty with respect to the apparent risk. 

Express Assumption of Risk

1. Must exist:

a. Valid, knowing, and voluntary agreement to the risk +

b. Scope of assumption of risk (covers this situation)

c. Is it against public policy?

i. For example in emergency room: it would be counter to public policy to allow doctors to escape all accountability to require every desperate person to sign that they will assume the risk of substandard care.  Counterargument: nonprofit organization maybe couldn’t afford it otherwise.
2. Holzer v. Dakota Speedway, Inc. Injured by a flying race car wheel while in the pit crew area, had signed a release, express assumption of voluntary risk.  
Other Affirmative Defenses

Statutes of Limitations -Time Limitation Defense
1. Burden of proof goes to Plaintiff).  

2. Ask:
a. What is the applicable time limitation/SOL that applies? (Varies state to state & type of claim)
b. When does clock start? (Usually so many years from the accrual from the cause of action) 
i. Accrual = clock starts ticking @ date of the injury: last event necessary for the claim to accrued
ii. “Tolling” of clock

1. “temporary stop” have we stopped the click for any reason?

2. things that might occasion tolling: fraud, for minors (often until they are 18). 

c. When is SOL satisfied?

i. at “filing of suit”?
ii. when suit “commences?” (once you filed, you have additional 60 days to serve the other side)
1. For purposes of meeting the SOL there might be special definitions.

3. Jolly v. Eli Lilly & Co. Both sides agree that 1 year SOL applied, but when did the SOL start? 
a. P says: until a Plaintiff discovers a cause of action, how can the SOL start?
b. D says: if every time the law changes, SOLs no longer apply, floodgates!!!
c. Options for when does SOL clock start:
i. When you discover your injury
ii. When you discover your injury, and the injury cause
iii. When you discover your injury, and the injury cause, and that it was wrongful
iv. When you discover your injury, and the injury cause, and that it was wrongful, and who did it
4. Feltmeier v. Feltmeier Ex-Wife sues for years of IIED. Pattern of behavior of abuse continuing to after the divorce, he stalked her. Single discrete acts and overall actions over a period of time that is a continuing tort- not a clear line differentiating…
Statutes of Repose

1. Starts at time of the tortious the act or omission
2. Absolute time cutoff. After a certain period, a tortfeasor is absolutely no longer responsible.
a. Usually worded in such a way that courts are not as free to interpret statutes of repose to require discovery of the injury or the claim, leaves very little wiggle room for a judge trying to follow the text 
b. Cutoff can occur even before P knows they have an injury, let alone that they may have a legal claim
3. Bradway v. Red Cross: The legal remedy can be cut off before there is any knowledge of the harm! 
a. If we keep squeezing the statute of repose lower and lower we compromise our system of justice.
b. Quite inflexible, probably eliminates legitimate claims
Federal Preemption of State Tort Law

1. In the last 15 or 20 years, federal preemption defense has been huge in products liability defense.

i. In just the tort field in the last 20 years there have been at least 20 decisions of the Supreme Court 
2. Federal preemption: A matter of congressional intent
a. Did congress mean to preempt the states of their sovereign powers that the founders left for them?

3. Methodology for deciding congressional intent:

a. Express preemption (when the text of the statute actually says they intend to preempt)

i. Express non-preemption “savings clause” (when the text says they do not intend to preempt)

b. Implied preemption

i. Conflicts preemption: If impossible to comply with both federal and state rule at the same time, the federal rule trumps.  

1. Congress must have intended preemption where its impossible to comply with both.

ii. Obstacle preemption: If the state law is an obstacle to the full accomplishment of the federal objectives, the objectives of the federal regulatory scheme. 

1. Not straightforward at all, most controversial, gives judges a lot of power because they get to say if the state law is an obstacle.

2. Justice Thomas says this transfers the power to preempt from the congress (granted by the Constitution) to the judiciary (who did not receive the power to preempt from the Constitution)

3. (What the Honda case is decided upon)

iii. Constitution has established 3 types of sovereignties (subject to Congress’ power to regulate through commerce clause):

1. Federal government: supreme sovereign

2. States: sister sovereigns 

3. Native American tribes: sovereign nations within the United States
iv. Sword & shield of federal regulation

1. pay attention to both aspects

2. allowing the states to regulate/reach conduct through tort law or are we cutting them off 

v. Vertical preemption: 

1. ex: federal law preempting state law (Honda case) (our focus)

2. ex: state law preempting city law

vi. Horizontal preemption:

1. ex: state says you cant sue for workplace injury in tort system, must file in work comp system. 
a. Substitution of work comp system for other common law system. 
4. Geier v. Honda Motors: P claims Honda marketed a car that was not crash worthy b/c it didn’t have airbags 
a. This is a placeholder for a whole family of preemption claims.
b. Honda says: they were in compliance with the federal safety standard & federal law trumps
c. Implied conflicts preemption: State law an “obstacle” to full federal objectives (obstacle preemption)
i. state tort law (requiring airbags) is an obstacle to the full accomplishment of federal objectives in the motor vehicle safety act and federal regulatory scheme. 
Comparative Responsibility in Multiparty Litigation

Joint and Several Liability (traditional “all or nothing” system)

1. If multiple Ds cause injury the we hold all Ds liable for all the damages jointly and severally 
a. 1% fault of D1= potentially responsible for all damages 
i. Similar all or nothing doctrine like to contributory negligence (were 1% fault of P= no P recovery)

b. Puts the risk of insolvency on D’s (other Ds on the hook in case of a turnip or phantom).
2. J&S sets up deep pocket tortfeasors (big business, insurance companies)

3. Today, often we use J&S for economic damages and Comparative Fault for non-economic damages
4. Kaeo v. Davis- car accident. Driver 99% at fault and city 1% at fault.  Held jury should be told about J&S.
5. Three situations of holding Ds liable J&S:

a. Concert cases/Indeterminate Defendant Problem/Alternative Liability
i. where Ds act in conspiracy (in concert): if you don’t know why caused it, everyone’s liable

b. Joint or common duty situations
i. Joint duty of driver (to drive safe) & owner (to maintain the car, like brakes)
c. Independent tortious acts that cause an indivisible injury
i. Car crash at intersection both drivers at fault but innocent pedestrian injured
******DAMAGES How to apply Joint & Several:

Plaintiff = 0% at fault, $100,000 damage

D1 = 10% fault

D2 = 90% fault
Under J&S, P can collect the 100k from either D, or both jointly for an amount adding up to 100k.

	
	Joint & Several with contribution
	Comparative Fault
	(Discussion)

	Both Defendant’s Solvent and Present
	D1 – 10k

D2 – 90k
	D1 – 10k

D2 – 90k
	Same result where both are solvent!

	Insolvent or Phantom
	D1 – 100k

D2 – 0

P - 0
	D1 – 10k

D2 – 0

P – 90k
	Here is where the choice makes a difference:

( Where D2 is insolvent, J&S makes D1 responsible (theoretical right of contribution from D2). Makes sure P gets paid.

( Comp Fault caps D liability based on percentage of fault & leaves Plaintiff liable. 


Comparative Responsibility aka Comparative Fault 

Distinguish:

Comparative negligence (comparing P to D fault)

Comparative fault (comparing D and other Ds fault)
1. Now 30-35 states have adopted some kind of comparative fault.
2. Reformers would like to substitute comparative fault for J&S
3. Each Defendant only owes in the first place their percentage of fault times the claim’s damages
4. Once we started comparing P fault% to D fault%, it became clear we could also compare all D fault % too
a. if we can get rid of comparative negligence, can't we get rid of J&S?  Just compare fault of multiple Ds?
5. Has fairness argument- do away with all or nothing system on D side just like on P side
******DAMAGES How to apply Comparative Fault:

Total Damages: 100k

D1 fault: 25% = D1 has a judgment of $25k 

D2 fault: 75% = D2 has a judgment of $75K

The risk of one D being phantom or insolvent goes back to P. If D2 is a turnip then P only gets 25k.  

******DAMAGES Law Professors’ Solution to Who Bears the Risk of Insolvency:

Total Damages: 100k

P fault: 10%

D1 fault: 20% (but a turnip)

D2 fault: 70% 

Turnip D1’s percentage that wasn’t going to get paid gets fixed proportionately

Contribution and Indemnity

1. In the case where P collects 100% from D1, D1 may bring a contribution action against D2 for D2’s share.  
a. Pro rata method (now in disfavor): take total # of Ds & divide up the contribution.  
b. Contribution by Fault (in most contribution statutes today)

i. Puts the risk that one D is phantom/turnip on the other Defendants not the P. 

1. If everyone can pay, it can be divided to percentage of fault. 
a. With comparative fault, you don’t really need contribution anymore (new systm creates %).

2. Indemnity- dollar for dollar reimbursement 
a. Classic example: Respondeat superior (common law right of indemnity)

3. Brochner v. Western Insurance Co. Illustrates issue of indemnity when a state adopts comparative responsibility
a. With comparative fault you don’t really need indemnity, facts which formerly would have established right to indemnity will now be folded into comparative fault assignment.


Immunity vis a vis a co-Defendant 

1. Varela v. American Petrofina Co. Varela is injured while working for Hydrocarbon on the premises of Petrofina. Rule: can’t seek contribution against a codefendant who is immune from P.
******DAMAGES How to with Immunity vis a vis co-D:

1. V 15% fault
2. H 42% fault (but Claim against H is barred)
3. P 43% fault

4. Two options:

a. P should pay it all: 85%

a. But more fair would be to just eliminate 42% and say:

i. V is liable for 15/58

ii. P is liable for 43/58

******DAMAGES EXAMPLES
1. 100k damages

2. P fault 40%

3. D1 fault 40%

4. D2 fault 20%

******DAMAGES How to under Joint & Several
1. D1 fault 40% - responsible for 60k (total of D1 & D2 fault)

2. D2 fault 20% - responsible for 60k (total of D1 & D2 fault)

******DAMAGES How to under Comparative Fault
1. D1 fault 40% - responsible for 40k (only responsible for own percentage fault)

2. D2 fault 20% - responsible for 20k (only responsible for own percentage fault)

******DAMAGES How to under Vicarious Liability/Respondeat Superior
3. D1 (EE) fault 40% - responsible for 0 (not for nothing, cuz the boss gotta pay up)

4. D2 (ER) fault 20% - responsible for 60k (20k of ER and 40k of EE)

Immunities

1. Major common law immunities:
a. Charitable defenses 
i. Churches, religious nonprofits were historically immune.
ii. Movement for Change (no reason why churches shouldn’t be responsible for their employees torts) Often by judicial decision, sometimes by state legislature. 
1. Was a counter movement that the immunity should come back, but ongoing sex abuse scandals have stopped that talk.
b. Family immunities will not be on the test (family immunity)
c. Sovereign Immunity

Government Immunity – Sovereign Immunity
1. English sovereign immunity carried over to the US. 
2. Only in the 20th century has sovereign immunity been lowered (not removed completely), mostly through tort claims.
State and Local Governments
1. Historical distinction between proprietary activities (performing a governmental function rather than performing as a business). Faded out. Replaced generally by tort claim statutes.
2. Tort claims statutes:
a. Lowers the shield of sovereign immunity but can leave broad exceptions.
b. Substantive limitations like discretionary function
c. Ex: Claims regarding negligent design of coastal highways. Courts said the government must have discretion in design of a highway & are immune from suit- falls within Oregon “discretionary acts”
d. Ex: failure to maintain wire mesh barrier does not fall within discretionary acts. Discretionary function exception exists and has been interpreted differently.

3. Procedural limitations: 
a. Statute for notification
b. Damages limitations: types of damages, caps on damages

c. Often no jury trial
4. Hicks v. state Hicks sues the state after his family were killed in a car accident on a narrow bridge.  Here the court holds that sovereign immunity is antiquated and is now abolished.
Federal Government

1. Federal – FTCA

a. Federal Tort Claims Act

b. United States v. Gaubert
2. Immunity of Governmental Officers and Employees
Common Law Strict Liability (alternative to tort)
1. Even though you were not at fault, even though you were not unreasonable or unsafe or intended anything, you have to pay anyway.  You have to pay even though you did nothing wrong.

2. Liability without any fault, negligence, intent.
Animals

1. Whole body of law about keeping an animal.
2. Some states have fencing out statutes.  
3. Some have fencing in statutes.  
4. Responsibility for wild animals.  
5. If you had a tiger or boa constrictor, the common law idea is you are strictly liable.  
a. Whether or not you left the cage open, if someone is hurt.  
b. Domestic animals - if your dog had a known viscous propensity, same strict liability for that dog’s bite.
Abnormally Dangerous Activities

1. Rylands v. Fletcher (1868) “unnatural” is introducing new perils into a community, not as today’s use of nature.
a. Classic statement of strict liability: If you bring something on your land, which if it escapes it is likely to cause mischief, then you do so at your peril.  
i. He analogizes escaping water to escaping bees, etc.  

b. Natural use v. non natural use of land.  Has changed to “abnormally dangerous” in modern legal terms.

2. Now a major theory of recovery is that some activities are abnormally dangerous.  
3. Major tort in the field of Toxic Torts (Storing dynamite, Field burning, Hazardous waste disposal)
Products Liability 

1. Greenman v. Yuba Products Consumers shouldn’t have to prove what went wrong 
a. P pleads: Negligence – attachments are bad, Breach of Express warranty – anything in the instruction book that says that this product does X, Breach of Implied warranty – its implied that the product at least meets industry standard and is safe for its intended use

2. Test: the costs of the defective product are borne by the manufacturer, that the consumer gets what is promised & consumer remedies don’t rely on the intricacies of the laws of sales.   
3. CA decision imposing strict liability copied in other states 
4. Included in newer restatement, (§402(a) Strict Liability for Consumer Products) the most widely accepted part of the restatement, and often adopted by states.
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