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Persons, houses, papers and effects

1. Olmstead v. United States (1928) 5: 4A is about tangible invasion

Olmstead is part of an organized conspiracy to distribute liquor in violation of the National Prohibition Act and evidence was obtained through wiretapping. Is that a 4A search/seizure?

a. Majority: wiretapping is not a search or seizure within the meaning of the fourth amendment because there was no tangible invasion. 

b. Dissent- Brandeis: (1) wiretapping it merely modernizes the drafter’s intent to protect individual privacy. Also, government cannot be allowed to act unethically/criminally, even to convict individual criminals because it will set an example where everyone can take the law into their own hands and anarchy will ensue.

c. Dissent-Holmes: It is less evil that some criminals should escape than that the government should play an ignoble part.

d. Dissent-Butler: to stick to 4A principles, it includes anything equivalent.
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Katz v. United States (1967) 17: Seminal 4A case- Warrant preference theory; people not places”

The FBI monitored a payphone that Katz was using to make illegal out of state bets. Telephones didn’t exist at time of the Constitution- what should the court do? In an era of evolving technology: protect people not places.

a. Majority: Olmstead & Goldman overruled; listening to and recording Katz while he was justifiably relying on privacy is a search and seizure under 4A and so needed a warrant.

i. Tension between the originalist (strict construction) view and the “evolving constitution” view. Changes the foundation of 4A jurisprudence.

ii. Creates 4A Warrant Preference Theory 

b. Concurrence (Douglas, Brennan): should be no distinction between types of crimes; the executive branch cannot simultaneously be an adversarial party & a neutral overseer.

c. Concurrence(Harlan) Creates Harlan’s twofold Reasonable Expectation of Privacy requirement 

d. Concurrence (White): Surveillance must pass some kind of test to be reasonable to search without a warrant, this case doesn’t. President/AG should be able to waive warrant procedure.

3. Oliver v. United States (1984) 31: Curtilage is protected but open fields are not.

Two similar cases are consolidated, both involving police entering open land marked private after getting a tip that marijuana is being grown and find the marijuana, without warrants. 

a. Majority: No reasonable expectation for privacy in open fields

i. This was already litigated, but after abandoning the property basis & strict construction in Katz, everyone wants to see how far the change goes. 

b. Curtilage: if you have built a fence you cannot see through. Protected-seems to be historically based.

c. Dissent wants to allow an individual to create private spaces through their conduct, to give the individual more control into places they can make private  

Searches

1. United States v. White (1971) 43: No societal expectation of privacy in conversations
Government agents listening to an informant’s conversation with D during drug deals through a transmitter device.
a. Majority: Barred under 4A because a police informant already may use the information gathered as evidence, and drug dealers are not likely to distinguish between probable informants and probable informants with electronic transmitters. 
i. Wire: no warrant needed because it is not a search because there is no societal recognition of privacy interest. Expectation of betrayal. (White)
ii. Phone tape: no reasonable expectation of privacy. (Katz)
b. Dissents (Douglas): The way this is going, to maintain privacy people are going to have to keep their thoughts in their head and never speak.
c. Dissent (Harlan): The cases the majority relies upon are distinguishable. Warrants should be necessary, electronic eavesdropping will crush society. 

2. United States v. Miller (1976) 53: Bank records are not constitutionally protected.
On a tip, police pulled over a truck with distillery equipment and after a fire a warehouse was found to have a lot of equipment for illegal distillation of whisky. 
a. Majority: No 4A issue in bank records. Just because you expect someone to keep your info private doesn’t meant they have to. 
i. Bank records are: disclosed to another party, not confidential 
b. Dissent (Brennan): bank records have a LOT of personal information, this opens the door to a vast range of potential for abuse of police power, there is a societal expectation of privacy in bank records and you can't just keep your money under the bed, just giving $ to the bank doesn’t give permission to disclose the records.
c. Dissent (Marshall): the Bank Secrecy Act allowing seizure of customers’ bank records without a warrant is unconstitutional and so is the majority opinion. Also by the way why is the Court deferring to Congress about Constitutional interpretation. 

3. California v. Greenwood (1988) 61: No reasonable privacy expectation for put out garbage 
On a tip, police had residential trash delivered for inspection and found drug paraphernalia. Using that, they obtained a warrant, searched the home, and made arrests. Twice. 

a. Majority: No. The public has no reasonable objective expectation of privacy for garbage. 
i. Voluntarily given up, has been disclosed to the public
b. Dissent (Brennan & Jones): Of course the public has a reasonable objective expectation of privacy for garbage! There are even laws against it and a big story of a reporter going through Kissinger’s trash & how disgusted Kissinger was by that. Personal effects are listed in the writing of the constitution & trash contains personal effects & personal information, a tremendous intrusion. Anyway, opaque trash bags are for privacy.
4. Dow Chemical Company v. U.S. (1986) 70: Police can observe anything exposed to the public. 
EPA who decided to fly their planes over Dow’s industrial complex and take detailed photographs after Dow said no to an inspection. 
a. Majority: photos are just the same as any photos taken from that height, not special magnified photos or amazing quality or anything. This is like an open field.
i. Exposed to the public (planes can fly there)
ii. Legislation and regulation (FAA regulations).
1. Does that mean the scope of privacy in airplanes & helicopters FAA though its making of regulations determines as a matter of constitutional law what privacy is?
b. Dissent: according to Katz, privacy is determined by what is reasonable not by FAA regulations, people have a right to freedom from invasive government inspection.Technology concerns.
5. Florida v. Riley (1989) 80: Plain view doctrine: if a police officer is legally present, anything they can observe from that vantage point is not a search.
On a tip, police tried to look in D’s backyard but it was covered at ground level. So they got a helicopter & flew 400 feet over the greenhouse & decided they may have seen pot through cracks in the top covering of the greenhouse- viewed property within a home’s curtilage from the air that was unviewable from ground level- and got a warrant.

a. Majority: police can look anywhere the public can see, and because the public could fly in a helicopter 400 feet above the greenhouse, so can police.
b. Concurrence (O’Conner): Troubled with the use of laws/regulations to determine privacy interests. Should also be something that is not only potentially exposed to the public but also some quantity issue- typically exposed/generally exposed/etc.
c. Dissent (Brennan, Marshall, Stevens): Majority relies too much on compliance with FAA standards. Just because its not impossible for the public to fly at that level above the greenhouse doesn’t meant that it’s not private. The majority needs to remember that their decision affects the rights of all people, not just criminals.

6. Arizona v. Hicks (note case):
Police are lawfully present in an apartment, anything they observe is not a search, but once they move stereo equipment to see serial numbers they have gone beyond their scope of lawful presence and that becomes a search (and so requires a warrant).
7. United States v. Jacobsen (1984) 90: Only state actions trigger 4A. Private intrusion, lawful or not, means that subsequent state activity that leads to the same conclusion is not a 4A search.
Fed Ex’s damaged package policy is to open it for insurance reasons. When they opened a particular package, they found suspicious powder in baggies, so notified the DEA. The agent re-unwrapped everything and took a sample to test, it was cocaine, so got a warrant, searched the recipient’s house and arrested them.
a. Majority: If the police obtain information from a private person who has already conducted a private search, then any conduct the police engages in that gives them only the same information is not a search.
i. The function doesn’t seem to matter:
1. Fed Ex opened the package because of an insurance requirement 
2. Police opened the package determine whether it is contraband in order to prosecute people. 
b. They could have got a warrant. The question is not about probable cause, its about whether they need to get a warrant in this situation.
c. Concurring (White): there was a search under 4A, the fact that a Fed Ex already looked in the package didn’t change anything about the feds looking in the package. 
d. Dissent (Brennan & Marshall): the court has expanded the private search doctrine far beyond its logical bounds. Just because fed ex opened the box doesn’t mean the cops can open the box. If Fed Ex had left the box open it would not have been a search. Concerned about this holding letting technology invade our privacy completely.
SEIZURES
1. California v. Hodari (1991) 103: Show of authority as basis for seizure
When a police car drove by, people around a car scattered. Police officer chase them, one guy saw the cop behind him and threw a rock on the ground. It was crack. 
a. Majority: A reasonable person with nothing to hide will not run away when a cop drives by. If a cop stops you and you freak out and run away then the cop can seize you.
i. Show of Authority: Even if they are commanded unlawfully, when a person is commanded by a police officer the person must comply with the show of authority (or risk being seized). 
1. You have to agree to be seized before you have a 4A complaint of being unlawfully seized. If you run, you have not submitted yourself to the show of authority. What is not a seizure is attempted arrest.  
ii. Brightline: Are you physically seized or have you submitted to that show of force (no matter if it is lawful).
iii. Scalia says sanctioning unlawful order of a police will not deter police officers from giving them, so there is no reason to have a more expansive definition of privacy in this conduct. (There's nothing we can do so no point in trying. 
1. Defining privacy rights by applicability of the exclusionary rule.
b. Dissent (Stevens, Marshall): Alarmed. Should draw the line at whether police conduct is lawful in the first place. 
2. United States v. Drayton (2002) 113: A reasonable person would feel free to say no to cops on a bus. Seizure of a person = a reasonable person does not feel free to leave or not feel free to decline the request of an officer
Police boarded a bus & questioned everyone. Police asked Brown & Drayton if they could search their bag & their person, they consented, & police found a lot of cocaine. Must officers advise bus passengers that they have a right not to cooperate? 
a. Majority: No 4A issue because a reasonable person would have felt free to leave or decline. A reasonable person will defy unlawful requests.
i. The public are expected to know they can refuse (that they know their rights) and will stand up for them.
ii. This is the model for consent searches that are voluntary. 
iii. (Consent = gigantic tool for investigation).
b. Dissent (Souter, Stevens, Ginsberg): in this situation the totality of the circumstances made the officers really threatening and implied that participation was obligatory. On a bus, a reasonable person would not feel free to leave or decline officer’s requests.

3. Brendlin v. California (2007) 121

Expired tags & decided to pull over a car, recognized the passenger as someone who may have a warrant, confirmed with dispatch, & arrested him. When officer searched incident to arrest, found drug paraphernalia & so searched the driver & the car too (found more).  Was this a constitutional seizure under 4A?
a. Majority: A reasonable passenger in a traffic stop would understand they are not free to depart the car without police permission. If police could just pull any car over without good reason and search the passengers that is a slippery slope.
i. This is a stop. (Stop is something less than arrest - reasonable suspicion)
ii. Different from bus case: everyone knows you can't get out of a car when you’ve been pulled over.
When police stop a vehicle because suspect a driver has committed a traffic infraction, they can control the passengers for their own safety.
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Probable Cause

1. Brinegar v. United States (338 US 160, 1949) 128:  “Today’s standard: stop requires reasonable suspicion (from dissent)”

a. The police know that people, including Brinegar go to MI to get liqueur & bring it back to OK. Cops sitting by a highway recognized Binegar and his car going in that direction & decided to follow him, & it turns into a chase. The police won, and Brinegar did in fact have a lot of liqueur and they arrested him. Was there probable cause for the arrest? 
b. Rules of evidence do not apply in a probable cause or reasonable search situation.
i. The court says we’re going to do what we’ve always done, the rules of evidence don’t apply.
ii. Evidence law: a body of law that is procedural rules that determines what evidence a jury can or cannot hear (takes an entire semester).
1. Esp. important now: evidence law is restricted to trial generally. Not to hearings that precede or post date trial.
2. Evidence law is created because we have juries and don’t trust them (but love them). 
c. Majority: relies on Carroll. Probable cause clearly established good ground for believing Brinegar was engaged in illicit liquor running & dealing. 
d. Concur- Burton: there was probable cause for search just in the exchange: how much liqueur you got? “not too much.”
e. Dissent- Jackson: Rejects probable cause, says that there might be exceptions in really dire situations. Must have some reason to stop the car once you stop it in the first place (before you have a chance to look inside the car & have the driver confess to you).
i. We need to protect the rights of criminals to protect the rights of innocent people.
2. Draper v. United States (1959) 140: A reliable informant whose information is corroborated by subsequent facts is enough for probable cause.
Narcotic agent was given a tip by a paid informant that a drug dealer would be arriving by train with drugs at a certain time and place and gave a description of the dealer. The agent & a police officer waited there until they saw the person who met the description & arrested him & searched him incidental to the arrest. Was there probable cause under 4A, and was there reasonable grounds within the meaning of the statute?
a. Majority: there was probable cause. Clearly if the agent had ignored the tip he wouldn’t have been doing his job. And being that everything observable that the informant had said was true, it was probable that there were drugs inside the bag & that a violation of narcotics law was occurring at that moment. 
b. Dissent- Douglas: arresting someone solely based on an informer’s word is not evidence, is not reasonable grounds.

1. PC Overview

a. Required for both searches pursuant to warrants and warrantless searches.
b. Brinegar: PC is fact-based, and rests on “reasonable grounds” based on “reasonably trustworthy” knowledge/info (something more than mere suspicion) that crime has been or is being committed, determined by totality of the circumstances test.
c. Draper: A reliable informant whose info is corroborated by subsequent facts is alone enough for PC (and facts can be tangential, not related to specific criminal conduct).
d. Aguilar-Spinelli overruled (no longer need informant reliability or independent underlying facts for tips to lead to PC).
e. Gates: Magistrate must have a “substantial basis for concluding that search would uncover evidence of wrongdoing,” but that does not rest on reliability independent of informant’s info. Partial corroboration can = substantial basis (reinforcing totality of circumstances, law enforcement / privacy balancing).
i. Known informant will almost always = PC.
f. Pringle: Common enterprise theory (contrasted with “unwitting tavern patron”): Multiple people can be arrested for investigation when isolated criminal activity makes it a fair probability that activities are connected and that at least one person committed the crime.
2. Aguilar-Spinelli Test (Aguilar v. Texas, 1964 and Spinelli v. US, 1969)
a. Two pronged test for determining whether or not sufficient evidence was presented to a magistrate to support a showing of probable cause (independent information to support informant’s statement):
i. Did the affiant (the person applying for warrant) make clear why the information supplied to him was reliable or trustworthy (is the informant reliable/credible)? AND
ii. Was the magistrate told the basis for the informant’s information? (does the information itself reveal the person has a sufficient basis of knowledge from which to assume or assess probable cause)
b. Usually- if either of these prongs are not satisfied, probable cause is not established.
c. Aguilar (1964): Ct. held that magistrate must be informed of underlying circumstances from which informant concluded crime had/was to occur, and underlying circumstances from which officer concluded that infomant was credible and reliable.

d. Spinelli (1969): Upheld Aguilar and added rule that in the absence of underlying info, informant’s tip should describe criminal activity in sufficient detail that magistrate may know he is relying on more than rumor or accusation.

3. Illinois v. Gates (1983) 146: Information from anonymous informant is sufficient when it predicts behavior that is unusual/fishy, which is corroborated by the police.

An anonymous letter was sent tipping off the police about a husband & wife team that drive from IL to FL and bring marijuana back. Police investigated & observed & got a warrant. 
a. Majority: Here was probable cause: unusual/fishy behavior coupled with the fact that what has been predicted about that fishy behavior comes true.
i. the Aguilar-Spinelli test is abandoned, and in its place magistrates should use the totality of the circumstances test that traditionally informed probable cause determinations. (doesn’t overrule, says “everyone misunderstood what we said…”).
ii. Standard: affidavit must provide the magistrate with substantial basis for determining the existence of probable cause.
1. totality of the circumstances test (makes it easier for law enforcement to satisfy a probable cause standard if they use probable informants).
2. Main thing cut out of the old test: showing reliability of the informant as a provider of information.
iii. We are looking at the reliableness + the fishiness of the behavior
1. Inverse relationship between how much you can trust the informant versus how much information the informant provides.
2. Two factual possibilities: (both can establish probable cause) 
a. Confidential reliable informant (can reach probable cause even if the content of what they say does not describe some peculiar or unusual behavior, because they are reliable and have a track record. Any corroboration is okay (but with totality of the circumstances test) or
b. Anonymous informant & Police corroboration. (no track record, so we need some post-tip corroboration- Enough if informant says a few things that the police were able to corroborate.) 
iv. The Supreme Court is generous to law enforcement when it comes to the most challenging question (when you can't find who gave the information. Most probable cause comes from information you can find.

b. Concur (White)- the warrant should be upheld under Aguilar-Spinelli test
c. Dissent (Brennan, Marshall)- Aguilar-Spinelli test is important to make sure that informants (and yes also confidential letters) information meets the standard of the magistrate’s probable cause inquiry. The court is just getting rid of what they consider to be an overly technical rule but really creating an overly permissive attitude towards police pratices in derogation of 4A.
d. Dissent (Stevens, Brennan)- the letter wasn’t even accurate at the time the magistrate issued the warrant! “given the note’s predictions were faulty in one significant respect, and were corroborated by nothing except ordinary innocent activity, I must surmise that the Court’s evaluation of the warrant’s validity has been colored by subsequent events.
i. Probable cause was absent because some of the information was wrong & subsequent activity colors hindsight. 
ii. There are a lot of other things the police could have done besides trust a creepy creepy anonymous letter. How much do we want laws that protect us from unwarranted police intrusion? 
4. Maryland v. Pringle (2003) 60: Probable cause is not the same as proof beyond a reasonable doubt. A search of a car is different than a search of a bar.

Car with 3 guy in it was pulled over for speeding at 3am, when police asked for registration, saw weird rolled up $ and driver consented to search, found $763 and 5 bags of cocaine. All three guys were arrested when none would say whose drugs it was. Pringle confessed later that morning and was convicted. 
a. Majority: There was probable cause to believe Pringle committed the crime? In a small car with only 3 people it, it is probable that each man was guilty, at least partially guilty, not merely guilty by association (versus in a public place . The arrest was allowed under 4A.
b. Lack of knowledge is an excuse. 
c. Probable cause (to be arrested) is not the same as proof beyond a reasonable doubt (to be convicted). Confession is very powerful & important (story about his friend running around the car in Palm Springs).
d. Distinguished from a case in a tavern- size, number of people, common enterprise.
weaker standard







 stronger standard
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Warrants

Oath or Affirmation

1. Whiteley v. Warden, Wyoming State Penitentiary (1971) 165: The magistrate issuing a warrant must be able to independently assess & determine the existence of probable cause. 

On a tip, sheriff got a warrant to arrest 2 men with a break-in and put out a police bulletin on them. Another department saw the car that matched the description, and arrested them. 
a. Majority: The evidence, merely based on a tip and not corroborated by police activity, does not support a finding of probable cause with a magistrate and therefore is insufficient as probable cause for an arrest (which must have at least as high a level of scrutiny). 4A was violated. The warrant was defective.
i. The affidavit was incomplete: only the officer solemnly swearing. It must describe sufficient facts for independent review. 
ii. The whole point of getting a warrant is to get an independent view of probable cause and if you don’t give all the facts to the magistrate to independently assess & determine if probable cause exists. 
b. Dissent (Black, Chief Justice)- there was a warrant. And even if it was defective there was still probable cause to arrest Whitely. There is probable cause! Nothing was done wrong! Ultimately at the time of detention at the street officer there was probable cause.
1. Andresen v. Maryland (1976) 173: If there's a potion of the warrant that is impermissibly general the whole warrant is general and therefore is invalid.

Claimed that petitioner attorney had defrauded a real estate development. Officers searched attorney office and attorney claimed the warrant was too broad and was a “general search.” Also claimed the search made him incriminate himself (denied by the court). They list all these particular things they’re looking for and end with a general clause- not other items for this particular crime just and other items.

a. Majority – (1) Is this a separate sentence or part of what they’re specifically looking for? NO. (2) If this is an overly general clause should it invalidate the entire warrant or only the clause (suppress everything)?

i. They really didn’t need to put a clause like this in (to justify search because of plain view doctrine), but its pretty standard to, but usually it’s a little more specific, like “and any other item used in the possession or distribution of narcotics.”

b. Dissent Brennan - once you’ve added this clause you’ve expanded impermissibly the warrant and it no longer serves the purpose of the warrant – to limit the scope.

c. Dissent Marshall - Should have been suppressed- doesn’t matter how particular you are for the first 30 items, if you have a general warrant it taints the whole search. That many items were returned already proves the search was done wrong.

d. Three potential screens for warrant - Police, judge, DA (who should be responsible to notice an error?!)

ii. If a police officer operates on good faith based on the representation of a magistrate that the warrant is good should we suppress the evidence

e. TAKE-AWAY: We know the way the court approaches general v. specific: General warrants are impermissible.

iii. “We will search for any item related to the crime here being identified as having probable cause” = okay.

iv. Looking for “any item for any crime” = not okay.

2. Maryland v. Garrison (1987) 180 A search is reasonable so long as the police were in good faith that they were lawfully searching.
Warrant described the apartment, but it actually was two apartments, police entered thinking they were in the one apartment (not the other one). Police searched & found drugs before they realized they were in the wrong place.

a. Majority: Just a mistake, police reasonably believed in good faith that there was only one apartment on the third floor and they therefore they were in the correct apartment. Warrant valid.

i. Police need latitude for honest mistakes, diligence, reasonableness.

b. Dissent – Not enough diligence! Officer had the opportunity to realize there were more apartments in the building than they had originally thought. Katz persons not places – anybody could have been in that apartment. (this is an after the fact determination!)

3. Groh v. Ramirez (2004) 188  Warrant preference theory versus reasonableness theory
ATF officer received a tip from a concerned citizen that there was a lot of guns etc at Ramirez’s ranch. Officer completed an affidavit describing with specificity what they are searching for, but on the actual warrant accidentally filled in a description of the house. The magistrate approved it & officer he useed it for the search. Nothing was found.

a. Majority: This violates 4A, and Officer is not even entitled to qualified immunity from suit.

i. Probable cause exists: a person known to the police saying there is this situation.

ii. The ranch was a place where victims of domestic violence lived. So the caller could have been an angry husband or something.

b. Dissent: Agrees that 4A was violated, but the officer should get qualified immunity

i. The spirit of 4A was satisfied by the affidavit (particularity requirement, neutral magistrate decide there was probable cause).

ii. Dissent says look at the reasonableness theory and no matter the warrant the search is okay, doesn’t think there needs to be a presumption for a warrant. 

1. Majority says the person whose home was searched has a protectable interest in seeing the warrant with specificity. 

iii. Chipping away at the warrant requirement (text is ambiguous, and says if you’re going to get a warrant cool but if not your search just has to be reasonable). Reasonableness infused into the warrant theory weakens the argument that its this strong set of rules to determine if a search is necessary or legitimate. 
Neutral and Detached Magistrate

1. Shadwick v. City of Tampa (1972) 199

Shadwick was arrested on a warrant issued by a judicial clerk, and moves to quash the warrant on the ground that it was issued by a nonjudicial officer in violation of 4A. 

a. Majority: A magistrate need not be an attorney, a lawyer, or someone who has been appointed. The magistrate must be:

i. Neutral & detached

ii. Capable of determining whether probable cause exists.

iii. Limited holding: someone entirely unrelated to the judiciary wouldn’t be acceptable.

2. McCommon v. Mississippi (1985)204: No rubberstamping warrants (denial of cert, not opinion)
A lot of marijuana was discovered in McCommon’s trunk pursuant to a warrant that was issued by a judge who really relied upon the police officer’s request for a warrant rather than an independent assessment of the facts to judge whether probable cause existed. Trial court & app court say that the warrant must be upheld.

a. Deals with what it means for a magistrate to be neutral. 

i. Says judge “rubber stamped” the police’s request for warrant.

ii. Judge repeatedly says that he relied on the officers not any particulars of the case in issuing the warrant.

b. Even worse with the good faith exception.

c. Distinguish from other case where the court held a warrant with only conclusions was invalid:

i. In this case the affidavit that was submitted was proper

ii. What is it that would satisfy neutral & detached:

1. Do they have to read the affidavit or not?

1. Payton v. New York (1980) 208 You need a warrant to enter a home to arrest somebody. 
After a two day investigation immediately following the murder of a gas station attendant, police had assembled probable cause to arrest Payton and went to his apartment (without a warrant) to arrest him. Because music & light was coming from the apartment, police believed he was home but wasn’t opening the door. They got backup and broke open the door to enter. He wasn’t there, but they saw in plain view a shell casing that they seized.
a. Majority: Arrest warrant required to enter a suspect’s dwelling to arrest suspect (except for exigent circumstances).

i. It is a very different thing to seize property in plain view than in private.

ii. Similarly, it is very different to arrest people in public than in their home.

1. “Freedom from intrusion into the home or dwelling is the archetype of the privacy protection secured by the 4A.” (209)

2. Absent exigent circumstances, a warrantless search for property in a home is unconstitutional even when there’s probable cause.

3. Similarly, absent exigent circumstances, a warrantless search for a person in a home is unconstitutional even when there’s probable cause.

a. An entry to arrest implicates the same interest in preserving the privacy and sanctity of the home, and justifies the same level of constitutional protection.

b. Dissent: The four restrictions on home arrests (felony, knock & announce, daytime, and stringent probable cause) are sufficient without adding an absolute warrant requirement.

i. Says there should be a sliding scale based on these factors.

1. Steagald v. United States (1981) 218: To arrest someone in someone else’s home you need an arrest warrant (to arrest the suspect) and a search warrant (to enter the house).
DEA received a tip from CI about a drug guy, contacted another DEA agent and based on the telephone # got the address where the guy would be staying for a day, and got an arrest warrant for that guy, and went into that house to arrest him. He wasn’t there but while they were inside found a ton of cocaine.

a. Majority: a search warrant is required to enter a house to arrest a nonresident.

b. Standing- Lyons would have no standing to complain about the lack of search warrant to protect Seagald (The people bringing the suppression motion are the people who live in the home).

c. Dissent (Rhenquist): Takes issues with balancing test that the majority uses (waiving the privacy interests against police interests- say they came to the wrong result because by their nature fugitives are mobile and the arrest warrant protected the privacy interest). Undermines the brightline (how do you know whether a suspect is in his or her own home or someone else’s home? When does the warrant requirement apply?) Wants to say this is in the nature of exigency. Wants to abandon warrant requirement altogether in the first place, and just do a reasonableness search.


2. Wilson v. Arkansas (1995) 225: Execution of a warrant on a home, requires knock & announce.
CI bought marijuana from suspect, and another time met suspect in a store to buy more drugs, and suspect waived a gun around & threatened to kill CI if she worked for the police. Next day got a warrant, front door was open, police opened the screen, walked in and identified themselves.

a. “Knock and announce” is now officially part of 4A.
i. Not that every entry needs to be preceded by an announcement (flexible especially in exigent circumstances).

ii. If they knock & announce: preserves privacy (gives the suspect an opportunity to surrender they can just come out the door, or to the door).

b. But not every entry must be preceded by an announcement (Threats of physical violence, hot pursuit, etc.). This is one of those scenarios

c. Exclusionary rule doesn’t (usually) apply to knock & announce.

Searches & Seizures without Probable Cause

“TERRY STOPS”

Reasonable Suspicion


1. Terry v. Ohio (1986) 230

Officer observes two men casing (presumably) a shop window; he follows them and asks for identification, they mumble and he pats them down and finds a weapon.

a. Majority: balance safety of police/public with right to privacy & under the circumstances it is reasonable for the police officer to seize a person and subject him to a limited search for weapons b/c of exigent circumstance of police safety

i. Officer’s experience matters but is not enough by itself

ii. Facts matter

iii. A “reasonable” suspicion is a “fair” suspicion

b. Katz two part test of search: objective (societal) & subjective (individual) expectation of privacy.

i. Police are using the reasonableness theory, first real exception to warrant requirement

ii. Prior to this case probable cause was required for anything that was defined as a search under the constitution.

c. Concurring (Harlan)- sees some gaps the majority didn’t articulate:

i. If Ohio had a statute that its ok to frisk & disarm people thought to be carrying concealed weapons that would be okay (would defer to legislature about reasonableness).

ii. Needs to look at the necessity of the situation.

iii. Two logical corollaries

1. The right to frisk depends upon the reasonableness of a forcible stop.

2. Frisk has to be immediate (to justify its for the officer’s safety)

d. White (Concurring)- mere encounter is permissible, concerned about the limited rationales for the exclusionary rule.

e. Douglas (Dissenting)- how can a search & seizure ever be possible without probable cause? Concerned that we are stepping down a totalitarian path. 

f. If we choose the reasonableness theory and abandon the warrant requirement, we permit a much broader scope of police discretion, and loose probable cause. 

i. In balancing there’s no constitutional restriction on the court getting rid of probable cause.

2. Adams v. Williams (1972) 248: Reasonable suspicion can ripen into probable cause.
Officer was alone in the wee hours of the night in high crime area & received an in person tip from a CI that another person in a nearby car was armed & in possession of narcotics. Officer didn’t corroborate CI’s information before acting on the tip; approached Williams’ car, asked him to open the door.  Williams rolled down his window instead, and officer reached in and pulled out D’s weapon. 
a. Majority: Officer says that he had reasonable suspicion for the frisk and therefore got probable cause for arrest. 

i. the presence of the revolver gave PC for more thorough search, yielding narcotics.  Based on Terry, officer’s actions were reasonable, and admitted fruits of the officer’s searches.

b. Douglas (Dissent): if we’re going to extend Terry we should limit it to direct observation cases.  Dangerous to lower the standard, if we allow informants to establish reasonable suspicion, police are going to use it as far as they can.
c. Marshall (Dissent): not in the spirit of Terry, attacks the credibility of the informant, no reasonable suspicion to search here. Because it was possible the gun was carried legally and wasn’t necessarily criminal activity it was less reasonable for the search. 
3. Florida v. J.L. (2000) 258 We need reasonable suspicion & it is not an anonymous tip & Permissible frisk expanded beyond direct suspicion of armed & dangerous.

Anonymous caller gave a tip that a young black man was standing at a bus stop wearing a plaid shirt and carrying an illegal gun.  

a. Majority: Officer’s search was invalid under the 4th A because an anonymous tip without any corroboration or “indicia of reliability” from the informant does not provide RS.  The search is unreasonable based on the observations and knowledge of the officers at the time, because tip was purely descriptive, not predictive of future behavior.

i. A reliable/not anonymous informant is more sufficient for a stop and frisk

1. Because there’s statutes that lying to police is illegal then a known informant is taken as sufficient.

b. This case equates drugs with guns: expanded the permissible frisk not just the direct suspicion that the person is armed & dangerous to associative criminal activities: which are associated with guns and drugs.

c. Concurrence (Kennedy): there might be instances where an anonymous tip is reliable. 


4. Illinois v. Wardlow (2000) 263 We learn that a frisk can be you or your clothes or anything you’re holding. 

In a high drug traffic area police saw a guy with a bag, who fled as soon as he saw them, they followed him and feel the bag and decide that it’s a gun, so they look and it is.

a. Majority: stop and frisk is permissible with RS because of evasive behavior and neighborhood. Expands permissible scope of Terry frisk: from clothes to anything closely associated (bag). 

i. What would’ve happened if def threw the bag, as in Hodari?  Then it would be abandoned, and investigation wouldn’t have been a search, because there’d be no expectation of privacy.  

b. Reasonable suspicion is = 

i. High drug/crime area (poverty)

ii. Sees (cops) & flees (from cops)

iii. Noon/daylight

c. So if a person in an impoverished probably minority neighborhood doesn’t want to talk to the cops, she cannot see and flee, she must ignore the police and continue going about her business, but can’t go too fast.

d. Dissent: doesn’t like flight thing, thinks there are many different reasons to run and not all of them are suspect. Doesn’t like bright line rule that running from cops = reasonable suspicion. 


5. United States v. Sharpe (1985) 270: In assessing whehte r 
Cops followed two cars acting strange & pulls them over for speeding. Pickup truck pulling a heavily loaded camper at 6:30 am in tandem with a Pontiac. Pulls over & smells pot which gives probable cause to search the vehicle.

a. When is there reasonable suspicion/probable cause to stop these people?

i. Arguable probable cause at least reasonable suspicion for the stop.

ii. Smell of marijuana gave probable cause to search

1. The officer diligently used a means of investigation likely to dispel his concerns.

iii. One issue: this person was stopped for 20 minutes 

iv. When is a search /detention too long to be justified using RS as a Terry stop?  

v.  “In assessing whether a detention is too long in duration to be justified as an investigative stop, we consider it appropriate to examine whether the police diligently pursued a means of investigation that was likely to confirm or dispel their suspicions quickly, during which time it was nec to detain the def.”

vi. This is assessed from perspective of the officer, not by whether there is an objectively reasonable alternative that results in a shorter detention.

i. Test: “In assessing whether a detention is too long in duration to be justified as an investigative stop, we consider it appropriate to examine whether the police diligently pursued a means of investigation that was likely to confirm or dispel their suspicions quickly, during which time it was nec to detain the def.”

ii. This is assessed from perspective of the officer, not by whether there is an objectively reasonable alternative that results in a shorter detention.

b. Differentiating Stops from Arrests: was the conduct of police reasonable?

i. In most stops & arrests most people do not feel free to leave, what does distinguish the two?

ii. Not a bright line but as good as It gets:

1. “in assessing whether a detention is too long in duration to be justified as an investigative stop, we consider it appropriate to examine whether the police diligently pursued a means of investigation that was likely to confirm or dispel their suspicions quickly during which time it was necessary to detain the defendant . . .  the question is not simply whether some other alternative was available, but whether the police acted unreasonably in failing to recognize or to pursue it.” (Sharpe 274)

c. Marshall (Concurrence): the 20 minutes wasn’t unreasonably long.

d. Brennan (dissent): this is a departure from prior case law. the majority is engaging in issues not before the court, the court is making factual finding, the court is taking a pro government view.
6. Minnesota v. Dickerson (1993) 281 - The difference between ignoring the police & evading them is a very fine line. 

Two police officers patrolling neighborhood goes by known crack house, sees someone come out and turn around and go down an alley after the person saw the police; they followed him, did a Terry stop & searched him. 

a. Where’s the reasonable suspicion? He just came out of a building!

i. He saw them and went the other way (evasive action- not ignoring the police, evading them).

ii. Difference between ignoring the police & evading them:

1. What if you’re just not in the mood for police (like not in the mood for a mother in law or old classmate? Can't you walk another way?)

2. A lot of discretion! Police are making the decision of who to stop or not stop (subjective minds deciding within huge discretionary field)

b. RS established:  evasive action following awareness of the police presence (different from ignoring the police?).  

i. By finding RS likely in high-crime neighborhood, the Court provides incentive to police to patrol high crime neighborhoods 

c. Plain view doctrine 

i. applies to all the senses:  

ii. “plain feel” = open-hand pat down.  Investigation of officers was not plain view; more like turning stereo equipment to see serial numbers.

d. Concurrence (Scalia): methodology objection, doesn’t like Terry. Under the founders’ intent, a frisk (which is a search) wouldn’t be justified without probable cause. A search under the 4A requires probable cause.

7. Brown v. Texas  - Absent reasonable suspicion, you can’t just arrest someone when they refuse to comply. Can’t demand someone’s ID without reasonable suspicion.
Officers see two men walking away from each other and officers believe the men had just been together. Brown refuses to ID him, and gets mad, they arrest Brown for failing to ID him under TX penal code.

a. Hold: police do not have a right to insist upon obtaining your identity unless there’s reasonable suspicion, and just being in a high crime area isn't reasonable suspicion.

8. Hibel v. Nevada (2004)- Obtaining a suspect’s name in the course of a Terry stop is allowed.

Sheriff received a call that there was assault in a pickup truck. Found the truck and suspicious stuff, and the man was rude and refused to provide ID, after asking 11 times and the man refusing to ID himself, the officer arrested him.

a. Hold: Demand for ID allowable because there was reasonable suspicion, obtaining a suspect’s name in the course of a Terry stop does not violate the 4A.

b. 5th Amendment question:  Raised because officer is making someone speak.  Refusal to disclose his name was not based on fear of self-incrimination, therefore no 5th A protection.  Request for ID is not compelling you to say anything other than your name.

c. 4th Amendment question:  was this a legitimate Terry stop?  Yes, because officers had reasonable suspicion by phone report and description of the criminal activity.  

d. Dissent: 5A issue: giving a name can surely incriminate oneself.

e. Practical problem: the person who is being asked for ID is only guessing if the officer has reasonable suspicion & the officer does not have to tell the individual if they have reasonable suspicion.
The Fourth Amendment in Context: the searching & seizing of persons, houses & cars


1. Schneckloth v. Bustamonte - mother of consent cases – voluntariness is a judicial decision, a person does not have to be told that they have the option not to consent
Pulled over a car, no drivers license. 6 men in the car, only 1 had a drivers license, not the one who was driving. That man says that it’s his relative’s car and gives consent to search the car. Police find 3 stolen checks from a carwash.

a. Hold: All that's required is that consent wasn’t coerced. Voluntariness is a judicial decision not a jury decision.

i. A person does not have to be informed about non-consent (ie: you have a right not to answer my question).

1. You have to be advised before you waive a trial right (A trial right definitely includes things like: right to counsel, right to confront witnesses, double jeopardy (cannot be tried again for the same thing you’ve been acquitted for). 

ii. You do not have to be advised of Police Investigative Rights:

a. Except: Miranda- you are required to be informed of Miranda – pretrial right.

b. Dissent (Marshall): Not truly voluntary to give up rights that you don’t know you have. Mere submission to perceived authority is not a knowing waiver of rights. For consent we need a different standard- either have people articulate their understanding or have the authorities inform them of their right not to consent.

2. Stoner v. California (1964): Cannot search hotel room based on hotel propritetor’s consent.
Armed robbery, in investigation police found a checkbook in a parking lot which led them to a hotel, suspect was out at the time but Hotel clerk let them into the room. Officers found incriminating evidence which was used against Stoner in his trial. 

a. Hold: reasonable expection of privacy recognized by society exists in your hotel room.

i. Taking evidence out of a hotel room without the suspect being present and without a formal arrest, violates 4A: without a warrant, the search can only be reasonable if the surrounding facts brought it within one of the warrant exceptions.

ii. It was the petitioner's rights that were subject to violation, not the night clerks so only he could waive his right and let police search. This search does violate the 4th and 14th amendments and the conviction must be reversed.

iii. Not ownership dependant, occupancy dependant – doesn’t matter if you are renting or leasing or whatever. For purposes of this- he is in the hotel & has bought the right to essentially have a home there. 

3. United States v. Matlock (1974): 3rd party consent is effective in joint occupancy contest where consenting party shares a dwelling with the suspect.
Matlock was arrested for robbing a bank & after the arrest the officers went to the house where he lived, which was leased by Marshall.

a. Majority: Graff’s relationship to the room creates valid consent: consent of one = consent of both. Reasonableness theory: is the consent/search reasonable.

i. Reasonableness theory still provides options:

ii. Warrant still required (absent exigency)

iii. Consent search of home reasonable

1. Does fact that it is a home mean that for search to be reasonable more is required? Such as advise of right to not consent? Inquiry to establish joint occupancy, etc.

4. Illinois v. Rodriguez : apparent consent of a non-joint occupant is permissible

a. Facts: The police were invited into the apartment of the respondent, Edward Rodriguez (the “respondent”), by a third party. Without a warrant, the police entered the apartment and found drugs and related materials.

b. Hold: apparent consent of a non-joint occupant is permissible

i. must be reasonable to assume that under this circumstance this person has authority to give them consent to search. 

ii. requirement that police to make some reasonable inquiry to obtain information?

iii. police <<do or do not? I have conflicting notes>> have an affirmative obligation to inquire

c. Was the police’s reasonable belief that she had authority enough to create valid consent? 

1. Slide from warrant preference theory to reasonableness theory

a. Even within reasonableness theory, what is reasonable.

d. Dissent: Basing the idea of the scope of consent search on the authority to have to keep your spaces and things and containers private. 

SEARCH OF A PERSON

1. Chimel v. California (1969) 441: Search incident to arrest is restricted to the person and the areas around him (never reasonable to search the entire house).
Police arrived at Chimel’s house to arrest him, without a warrant, wife let him in. He objected but was advised they were going to search anyway, and they seized coins to be used as evidence of a robbery.

a. Hold: search incident to arrest is limited to area within immediate reach (grabbing distance), certainly within 1 room.

b. Dissent: the majority oversteps the boundaries of the prevailing rule and moves too far, agrees there is a reasonableness test but argues whether it is impracticable that an officer could leave to go get a warrant, and this case is an example of exigent circumstances of the possibility of evidence being destroyed and there is probable cause. (exigency + probable cause)


2. US v. Robinson (1973) 450: The purpose of search incident to arrest is: for officers’ protection & preservation of evidence.
Police saw a man driving a Cadillac and knew from a prior investigation that his drivers license was revoked and stopped & arrested him & searched him, and felt an object that turned out to be a crumpled cigarette package with capsules of heroin inside it.

a. Majority: If an individual is arrested with PC and the search is not abusive or extreme, the search requires no additional justification and does not violate the 4th A. Incentive to have police search something next to the person as opposed to securing it in the patrol car after you secure the person.

i. Court is aware that if police has to search something like a backpack while they are trying to control a person, the court has no other choice but to say search everything.

b. Dissent: Marshall is concerned about the ability of police to abuse the ability of arrest to make a search, in the violation charged for this particular arrest isn't even something police CAN arrest for in many jurisdictions. Every time you criminalize arrest you expand the police’s search to do a search incident to arrest & expand probable cause. There are no fruits of this sort of crime & therefore this search was unreasonable. There are different depths of intrusion

i. Discussion about: concern about pretext stop, abuse, which can lead to the stop of a person and search for a relatively minor thing. 
3. Illinois v. Lafayette (1983) 458 - Inventory search upheld (a type of administrative search)
a. Lafayette was arrested after an altercation with a movie theater. He had a shoulder bag which the officer searched in an inventory search, & found amphetamine inside a cigarette pack.

b. Administrative inventory search is reasonable, for lots of reasons:

i. Protecting officers from prisoners saying officers stole stuff

ii. Stopping officers from stealing stuff

iii. Property right for prisoners

iv. Complicated to give prisoners a cause for questions (reasonable suspicion is small and cost to bring in bomb sniffing dogs or whatever is expensive).

c. Concerned with pretext stop problem and don’t want to create something that prevented police from searching for anything no matter what they are stopped for.

4. Winston v. Lee (1985) 462: Only reasonable search is allowed, and reasonableness is balanced between: intrusion on personal privacy + societal need
As shopkeeper was closing shop, noticed someone an armed man coming toward him, shopkeeper was armed too, and each person shot & hit the other. Police responded to shopkeeper, then to a man nearby who had a wound just like the one that the armed man would have had.

a. Hold: A procedure to surgically remove the bullet from the suspect violate the 4A?  YES

i. Here there is an extensive intrusion on personal privacy & bodily injury weighed against a not very compelling societal need.

b. Distinguished from Schmerber v. California (1966) which held that forcing a DUI suspect to take a blood test is not a violation of the suspect’s 4A rights.

ii. Schmerber factors:

2. Probable cause

3. Search warrant (except in emergency situations)

4. Magnitude of the intrusion

5. Extent to which the procedure will threaten the safety/health of the individual

6. Individual’s dignitary interests in
a. Personal privacy

b. Bodily integrity

c. Only a reasonable search is allowed under the 4A and it’s hard to reasonably justify a surgical intrusion into someone’s body.

d. The reasonableness of surgical intrusions beneath the skin depends on a case by case approach.

iii. Balancing test: individual’s interests (privacy & security) versus society’s interests (need for evidence).

e. The fifth amendment bars against testimonial evidence (speech only)

iv. Physical objects=squarely under the 4A.

Search of a House  
1. Welsh v. Wisconsin (1984) 483 – ability to do a warrantless search depends on exigent circumstances, and there will always be exigent circumstances if police are chasing someone for drunk driving.
Somebody said Welsh drive his car off the road and crash & called the police, before the police arrived Welsh walked away. Police found that the car was registered to Welsh who lived within walking distance so they went over there and found him lying naked in bed and drunk. 

a. Hold: The 4A prohibits the police from making a warrantless night entry of a person’s home in order to arrest him for a non-jailable traffic offense.

i. Must exist:

1.  exigent circumstances + 

a. like hot pursuit or dissipation of evidence

2. criminal offense (arrestable offense)

a. baseline: if there’s no criminal offense then the court will not even look to see if there’s exigent circumstances

ii. There must be exigent circumstances to enter a home

b. Dissent: The case here has nothing to do with 4A and therefore cert shouldn’t have been granted. Also the nature of the underlying offense should not be an important factor to be considered in the exigent-circumstances calculation.

i. 4A & 5A doesn’t apply to non-jailable offenses

ii. It’s the exigency that should drive the warrantless seizure not the severity of the crime.

c. In this context the 4A waxes and wanes based on the severity of the offense, but only in this context; this view has never prevailed, this case is an unusual moment in 4A law/jurisprudence.
2. Illinois v. McArthur (2001) 491: If officers have a reasonable fear of of destruction of evidence, they may use limited and tailored restraint in temporarily seizing a suspect’s home while waiting for issuance of a search warrant
Wife had police accompany her while she removed her belongings from her home, and on the way out said that her husband inside had marijuana. Police asked husband for permission to search and when he said no they had him wait on the porch until they could return a couple hours later with a search warrant. 

a. Hold: A restriction upon someone is reasonable if 
i. (1) the officers have probable cause to believe the home contained evidence of a crime
ii. (2) good reason to believe that unless restrained the person might destroy the evidence before they get a warrant

iii. (3) the police made reasonable efforts to reconcile their law enforcement needs with the demands of personal privacy and 

iv. (4) the police imposed the restraint for a limited period of time- no longer than necessary.

b. Dissent: This is a situation like in Welsh where the offense is so minor as to make it unreasonable for police to undertake searches.

i. Right now the distinction is between whether it’s a civil or criminal offense

c. Concurrence (Souter): because of the law’s preference for a warrant, police must be allowed to obtain a warrant.
“Their Houses”

1. Minnesota v. Olson (1984) 497: An overnight guest has a societally accepted legitimate expectation of privacy in his host’s home.
Officers suspect a man for armed robbery and murder, and go to his house and as they arrive another car arrives. Inside the car they find info about “robert olson.” Then the next day a lady calls pd and says a man named rob is staying at a certain location and claims he committed the crime.  Police go to that location and without a warrant enter the home with guns drawn and find him in a closet.

a. Majority: An overnight guest has a societally accepted legitimate expectation of privacy in his host’s home.


2. Minnesota v. Carter (1998) 501: Business guests do not have a privacy interest in the home.
Police received a tip to look into a ground floor apartment because men are bagging cocaine, and police observed them doing so through a window bagging cocaine. While a warrant was being prepared, two of the men started to leave and police stopped their car and a bag and a gun were in plain view. 

a. Hold: These guys were merely in another guy’s home on business to them, no reasonable expectation of privacy. A temporary social guest does.

i. Who within a home has a right to assert privacy within a home? Homeowners, overnight guests, social guests (whether or not they spend the night)

i. Rule: a social guest, even if they don’t spend the night, has a protected privacy interest in the home.

1. Scope: people merely dropping by a house briefly for a commercial purpose (illegal or not) don’t have a privacy interest. People coming over to the house for a social purpose are protected.

b. Scalia Concurrence: Accurately applies recent case law- MN v. Olson stretched the principle of safe in your own house, thinks Katz’s society’s reasonable expectation is totally manipulability by the court (5 members of the court determine what society believes is reasonable, and do not use empirical evidence). Limit should be overnight guests; otherwise there should be no privacy interest (somehow spending the night is magical). Vents about Katz (a self-indulgent test and that unsurprisingly the actual unsubjective test of privacy bears an uncanny resemblance to the court’s subjective understanding of privacy.)

c. Other dissents: only a person who has a privacy interest in your home is protected, no social-commercial distinction. 

Technology and the Home
1. United States v. Knotts (1983) 511: 4A not violated when POs monitor movements because suspect has no reasonable expectation of privacy with respect to his movements, which are publically trackable.
A former employer reported a former employee who had been stealing chemicals. Police watched him and saw him also obtaining chemicals at another company, then they attached a beeper to some of the chemicals and a company sold the chemicals with the beeper on it. After they observed the cabin, obtained a search warrant for it.

a. Hold: monitoring the beeper signals did not invade any legitimate expectation of privacy, no reasonable expectation of privacy in a barrel (fine to put a beeper in someone’s property).

i. Probable cause is not necessary.

b. Things to think about

i. What would be different if our privacy interest is determined by whether we own something and we have a shield around his property (ownership of the barrel).

i. Note: “reasonable expectation of privacy” is a fluid flexible thing: my whole generation has no reasonable expectation of privacy that our cell phone can be monitored & triangulated; challenge with this katz test rather than a fixed test: to the extent there's new technology the law lags trying to figure out where to draw new lines.

i. Rationale: using technology to do what merely police could have done somehow anyway if they had unlimited resources…?

ii. How different is a plain view search from a search assisted by technology?

c. Concurrence: They all agree with each other, just not the way they say it.

i. Brennan: standing- D can't object to putting beeper in the property because he didn’t know it at the time.

2. Kyllo v. United States (2001) 517: If cop uses a device not in general public use to see the inside of a home, the surveillance is a “search” 

Agent suspects Kyllo is growing marijuana in his house. Uses a thermal imaging device to scan the house and then uses the heat evidence as part of his request for warrant for search. Found a large growing operation. Does using a thermal imaging device that detects heat outside of a home a search under 4A?

a. Hold: Where the government uses a device that is not in general public use to explore details of the home that previously would have been unknowable without physical intrusion, the surveillance is a “search” and is presumptively unreasonable without a warrant. 

i. The information was about the interior of the home, and they make a distinction between through the wall and off the wall.

1. Anything inside the home may be related to something intimate.

ii.  “Not in general public use” is a strange thing to include in there- what about devices that are bizarre but people can purchase and use them.

b. Dissent (Stevens- liberal evolving constitution guy): Functional difference between “though the wall” and “off the wall”

i. Because the heat waves are emanating from the house to the public domain and might be visible to the public under certain circumstances you don’t have an expectation of privacy. Differentiates from technology that would allow you to see through the wall into the house. Would make a truly physical barrier at the outside surface of the house. Turns out to be much more mechanical.


3. United States v. Pineda-Moreno (2010) 529: (*9th circuit dissent to denial of rehearing)
Police snuck onto Pineda-Moreno’s property and attached a GPS tracking device to his car, which was parked in the curtilage of his home. Court had said that there was no 4A invasion of reasonable expectation of privacy here.

a. How the rich & the poor might protect their privacy differently

i. Situation may be different if there were a fence outside the driveway

ii. Intentional versus accidental intrusion 

1. Children recovering lost balls from under someone’s car. Are police putting something on your car and kids retrieving their ball from under the car different?

iii. How do we get to the place where your driveway is curtilage but people can go on it?

1. Rich people can create curtilage by making a gate

2. A person in a trailer park doesn’t have that luxury (not even anyplace to build a gate and the ground isn't your property, you rent it) so driveways are or are not accessible to police depending on physical barriers.

iv. Judges and wealth: “No truly poor people are appointed as federal judges. . . the everyday problems of people who live in poverty are not close to our hearts and minds because that’s not how we and or friends live . . . when you glide your BMW into your underground garage . . . you don’t need to worry that somebody might attach a tracking device to it while you sleep.” (531-532).

1. Economic classism that exists in Supreme Court interpretations

b. Slippery Slope

i. Intrusiveness of technology in general: this case brings up an issue of whether or not it’s a search to keep track of GPS information and use it to create probable cause.

1. Brings up the cell phone issue - Can sit back and track people on their cell phones (also raises privacy concerns)

The Automobile Exception 
1. Chambers v. Maroney (1970) 535: Automobile Exigency extended to impound lot.
Police received a report of an armed robbery and found a vehicle and persons inside it which matched the descriptions given from victim and witnesses. Police arrested the people with probable cause and then took the vehicle back to the station and searched it there.

After arrest, car was driven to the police station and the search occurred there rather than at the stop. 

a. Hold: Evidence of a crime seized from an automobile in which the accused was riding in at the time he was arrested, after the automobile was taken to a police station and was there thoroughly searched without a warrant was not a 4A violation.

i. Because the car could have been searched earlier, it was okay to search it later.

ii. A reasonableness case – dismissive of the warrant requirement.

1. If you are using a reasonableness standard, its very easy to move into the next set of facts and say we found this was reasonable in other circumstances that was somewhat similar, so it should be here, and that expands our assessment of reasonableness.

b. Argument:

iii. Once the car has been immobilized and secured that eliminates the need to do a warrantless search.

1. Very hard to explain under a warrant theory but easier under a reasonableness theory and here the case really blends them.

iv. Presumptive warrant requirement unless there is an exigency, and the exigency has dissipated.

1. Warrant requirement still presumptive, but now there is exigency – plus

a. What’s the plus:

i. Probably practical limits of the court’s administrative authority over police.

ii. All we can do from this marble building is monitor the police so much – court yielding and expanding exigency.

iii. If the court came down the other way the police would just search the car at the scene. 

c. Dissent: Court’s opinion goes too far, doesn’t think it’s unreasonable to search the car, but thinks is unreasonable that they removed the car and then searched it, especially because they just removed it for convenience. Should strictly adhere to exigency standard rather (it exists only so long as it exists) than just doing whatever they feel is convenient.


Containers in Cars 
1. U.S. v. Chadwick (1977) 541: Reasonable expectation of privacy high for luggage.
Amtrak notified police in San Diego that suspicious passengers were bringing suspicious luggage to Boston. In Boston, officers’ drug sniffing dog confirmed there was drugs in the locker, the passengers were arrested, and the locker brought to the station. After it sat for a while, officers searched the locked luggage.

a. Hold: search was in violation of 4A. Reasonable expectation for piece of luggage is higher than it is in a car.

b. Blackman’s dissent: finds the government argument distasteful. Doesn’t think 4A should be narrowed to houses and not protect people outside their houses.

i. What happened to Precedent?

1. Exists precedent that officers can search everything in their possession associated with their body

2. Exists precedent that officers can impound a car and examine the contents subject to an inventory search

ii. Other paths could have created a situation where search is okay under prior opinions.

iii. Reasonableness theory

1. If they have alternative ways, it’s not like they can't figure out how to do this without a warrant so why bother (exigency plus reasonableness, some merger of the concepts).

iv. Ultimately prevails: see next case CA v. Acevedo.
2. C.A. v. Acevedo (1991) 550 - If you have probable cause you can search automobiles and the containers within them. 
Drugs were being shipped from HI to CA and HI officer let CA officer know. CA officer watched the person pick up the drugs in kind of a sting operation and pulled over people. 

a. Hold: you can search automobiles and the containers within them as long as you have probable cause for what you’re searching

b. Once they are in the car they can search the container, can search the automobile and the containers in it if there is probable cause for what they are looking at. (rule: you stop a car, you can search everything in the car and the contents of everything in the car that might contain what you are looking for- huge shift by abandoning idea that you have a privacy interest in your luggage. When you are in a car it is not with you anymore).

i. Chambers case – you can't search the container in parked car.

ii. Ross case – Observing a drug transaction between Ross and the drugs stored in the trunk of the car, police discovered a paper bag in the trunk, and found that you can search inside the paper bag (a container). Mobile at time it is stopped- if there is probable cause it justifies the search of the vehicle and its contents. Search is limited by the scope of probable cause created by the facts not by the barrier of a container. 

iii. Chadwick case-stare decisis is important but more important to adopt a clear cut rule. Overrules. 

iv. Sanders case – probable cause to believe drugs were in suitcase in the trunk of a taxi. Search incident to arrest generally allowed unless police separate the person and the item in time and space for a period of several hours; but if separate a car in time and space can still search the car.

c. Automobile exigency trumps personal privacy in containers.
d. Hold: A warrant is not required to search a container, package, or compartment within a vehicle provided that there is probable cause to believe that the object is in the vehicle. Cars are movable instruments in which evidence can easily be spirited away where it will never be found again by law enforcement!

i. Difference: the container is already in the car. 

ii. Conundrum posed: is this how we do Constitutional jurisprudence: by whether the container was already in the car or not…

iii. Says Chadwick/Sanders confuses law enforcement- reduces privacy interests of containers within automobiles to match how the interest is in the car generally.

e. Scalia: warrants are not required! We just invented the warrant requirement, and anyway its so riddled with exceptions it doesn’t mean anything.

3. Wyoming v. Houghton (1999) 562 - Auto exception to warrant requirement, its ok to search everything in there.

Haughton was a passenger in a car that got pulled over during a routine traffic stop. The cop noticed a needle in the driver's shirt pocket. Upon learning that the needle was used for drugs, the officer searched the car and Haughton's purse & found more drug paraphernalia. Haughton alleges that the officer's search of her purse was unconstitutional. 

a. Hold: Police officers may, with probable cause to search a car, inspect personal items belonging to its passengers 

b. even a passenger’s bag may be searched along with the entire automobile where probable cause exists. If there is probable cause to search the car, there is probable cause to search the containers in the car. Passenger’s are closely connected with driver, so they are subject to search (common enterprise theory). 

i. Note: if a passenger existed the car with their bag, it may require an additional exigency in order to search it!

ii. so long as there is probable cause to search a stopped vehicle, all subsequent searches of its contents are legal as well. 

iii. such searches are especially warranted if aimed at looking into objects or personal belongings capable of concealing items that are the object of the search.

c. Once you are in the car you can search any container (Acevedo)

i. Unanswered question: if you step out of the car with your purse do you have any privacy interest?

d. To think about:

i. What sort of privacy interest do you have in your containers, like your purse (which is obviously private to a lady)?

1. You can't search her purse if she’s near a junkie on the street

2. But you can in a car

a. By riding in a car with a junkie there is probable cause 

e. At this point what is the privacy of the passengers once they step out of the vehicle?

i. Officers can do a terry pat down if cops are suspicious that the people are dangerous

f. Concurrence (Breyer): Really likes idea of bright line rule

i. Thinks a purse is a special container and if was on her he would have found differently

ii. Aren’t they making a gender distinction, because if it had been a man, he would have had all his stuff in his pockets, but she happens to carry her things in a purse…

g. Dissent (Stevens): Distinction between property worn by the passenger and property in a purse (goes against Ross).

i. Majority & concurrence say there is a reduced expectation of privacy when you’re a passenger in a car, but if you couldn’t search the person with a warrant in the car you can't search without

ii. Auto exception can't be more than a warrant

Inventory Search 
1. South Dakota v. Opperman (1976) 571 - No probable cause required for inventory search!
D parked his car illegally & car was impounded. Cops noticed valuables in the car in plain view, so did the regular inventory search of the car and found marijuana in the unlocked glove compartment. When the defendant came to police station to claim his car, he was arrested.

a. Hold: A routine inventory search of a car, by a police officer, doesn’t violate 4A when the car is being impounded.

i. Inventory searches are not searches, it’s caretaking, the cops are just are missionaries out to protect your property.

ii. Cars enjoy less protection under the 4th Amendment compared to homes because cars are mobile and people don't have a lot of expectation of privacy in cars.

iii. Such inventory searches of the impounded cars are used in majority of the states to:

1. protect the owner's property,

2. protect police from stolen property disputes, and to

3. seek out any potential dangers to the officers or impounders.

b. Concurring (Powell): Society has an important interest in minimizing false claims against police, which lowers society’s trust in the officers.

c. Dissent – Marshall: This is inappropriate expansion of precedent, the reasons that the majority cites are just plain wrong: pd’s actual concern is to protect valuables which the court doesn’t address and the search was not tailored to address safety concerns if it were, it may be ok, to protect police against loss of stolen property - there is already a law to protect police, to protect vandalism if its left on the street- the Constitution doesn’t allow such searches, and the owner of the car has made the decision that locking the car is enough.  Also- police should have to diligently search for the owner of the car before opening it up without a warrant.

d. Police have discretion to tow or not tow cars.

O or 1 or 2 or ALL people arrested, nobody left to drive the car away = need to tow

ONE+ left unarrested to drive home = that person can drive car home, no need for pd to caretake

2. Thornton v. United States (2004) 578 - Can search a car incident to arrest of a recent occupant
Officer ran tags of suspicious car & tags didn’t match the car. Thornton parked and got out of the car and police went to talk to him. He consented to patdown, then admitted he had drugs on him, police arrested him and searched the car (which Thornton had already exited by the time the police officer spoke with him, though the officer had seen him exit it). In the vehicle the officer found a gun & Thornton was convicted of drug and firearms offenses. 

a. Hold: Under the "search incident to arrest" exception police may search the vehicle of a person they have arrested if they did not make contact with him until after he left the vehicle.

i. To ensure their safety and to preserve evidence 

1. If you don’t say its ok for police to search the car after the person is outside the car, then that puts the cops at risk.

2. Weapons or contraband inside a vehicle could still be easily accessed by someone who had just exited it (possibility illegal material destroyed or officers attacked with concealed weapons). 

ii. To make a brightline:

1. Where does the police loose the ability to search the car: somewhere between inside the car, outside the car, and handcuffed in the back of the cop car.

2. Where in time and space does the ability to search incident to arrest terminate?

b. Concurrence (O’Conner): Majority worries if we don’t allow officers to search, it will put officers at risk

i. But if I stop a car and as a police officer I have the choice to arrest or not, and if I arrest I can secure the person and search the car.

ii. Isn't this encouraging police to search by giving them this latitude to arrest (minority people, hippies, etc)?

c. Concurrence (Scalia): Doesn’t think majority is being honest & when can officers search a car should depend on what you arrested a person for to search for evidence of the crime they were arrested for. 

d. Dissent (Stevens): thinks the majority is trying to make a brightline rule but hasn’t done that, how recent is a “recent occupant” = the line that isn't bright
3. Arizona v. Gant (2009) 586 Police can search a car (a) within reaching distance incident to arrest of a person or (b) entire vehicle if a person is arrested and police have reasonable suspicion they will find evidence of the offense the arrest in the car.
Police acted on a tip that a home was being used to sell drugs. Gant answered the door and says owners will be back later. The officers left, found that Gant had a warrant for arrest. When the officers returned to the house later that evening, they found a man near the back of the house and a woman in a car parked in front of it. After man & woman were handcuffed & cop car Gant arrived. Officers recognized him. Gant parked at the end of the driveway, got out of his car, and shut the door. Officer arrested Gant & locked Gant in the backseat of a squad car. Then officers search his car and found a gun and a bag of cocaine. 

a. Majority: Police may search vehicle incident to arrest only if it is reasonable to believe that the arrestee might access the vehicle at the time of the search or that the vehicle contains evidence of the offense of arrest.

i. Two ways to get in the car, police can search a vehicle:

1. Unsecured & in reaching distance Incident to arrest if person is unrestrained and can access the compartment (reaching distance, Chimel)

2. Reasonable belief (suspicion) to find evidence of the offense of arrest is in the car. If the person is arrested for a crime and police have reasonable belief (reasonable suspicion) there is evidence related to the crime in the vehicle (Stevens dissent from Thornton).

ii. Also re-examined Belton by looking to Justice Brennen’s dissent, which stated “ the result would presumably be the same even if [the officer] had handcuffed Belton and his companions in the patrol car before conducting the search”. 

1. Rejected the Appeals Courts reading of Belton, which they felt was too broad. 

2. The Supreme Court held that the Chimel rationale authorizes police to search a vehicle incident to a recent occupant’s arrest only when the arrestee is unsecured and within reaching distance of the passenger compartment at the time of the search. 

b. Scalia Concurrence:  Really doesn’t like first “unsecured/within reaching distance” officer safety thing. Trying to create huge incentive for officers to arrest the guy and haul him into the cop car and arrest him. 

i. Scalia begins by looking to what the framers felt was “unreasonable” within the Fourth Amendment. However, this was uncertain since automobiles did not exist during their time. He states that when an arrest is made in connection with a roadside stop, police virtually always have a less intrusive and more effective means of ensuring their safety – and a means that is virtually always employed; ordering the arrestee away from the vehicle, patting him down in the open, handcuffing him, and placing him in the squad car. 

ii. Lastly he writes “In my view we should simply abandon the Belton-Thronton charade of officer safety and overrule those cases. I would hold that a vehicle search incident to arrest is ispo facto “reasonable” only when the object of the search is evidence of the crime for which the arrest was made, or of another crime that the officer has probable cause to believe occurred. Because respondent was arrested for driving without a license, I would hold the present case that the search was unlawful.

c. Dissent:  Argued that the court had undermines without actually overruling Belton and Thoronton. Issue with messing with the stare decisis.
Search Incident to Arrest 
1. Knowles v. Iowa (1998) 599 No search of a car incident to mere citation issuance.
Officer stopped the petitioner for speeding. Though cop could have arrested the driver he decided just to issue a citation. Then the officer searched the whole car and found marijuana under the driver’s seat. The officer was following an Iowa law, which allowed such searches in cases where only citations were issued but arrests could have been made. 

a. Hold: No search of a car incident to a citation issuance. If officer can arrest or cite, & officer wants to search, officer needs to arrest.

i. The rationale behind the search incident to a lawful arrest is to protect officer safety & protect evidence. With a citation, officer safety concern = dramatically reduced & concern for the protection of evidence = nonexistent 

Police Questioning

1. Brown v. Mississippi (1936) 629 - Convictions, which rest solely upon confessions that have been extorted by police officers by brutality and violence, are not consistent with due process.

Brown and other men were randomly arrested, cruelly treated, and totally coerced into confessing that they killed a man. The trial court didn’t care about the admitted evidence that the confessions, the only evidence, were clearly coerced, and the jury sentenced them to death in a one day trial.

a. Hold: Convictions, which rest solely upon confessions that have been extorted by police officers by brutality and violence, are not consistent with due process. 

i. Compulsion by torture to extort confession is different than mere self incrimination.

ii. The state cannot substitute trial by ordeal for trial by jury. The courts must defend things which offends some principle of justice so firmly rooted . . . as to be ranked as fundamental.

b. Notes: Watts v. Indiana: due process is violated when suspect is subjected to extreme conditions.


2. Spano v. New York (1959) 636 - Under the totality of the circumstances, due process has been violated.
Some big guy beat up Spano at a bar, and Spano got a gun and went to the candy shop the big guy hung out at & shot and killed him. The shopkeeper witnessed this. Spano called his friend, a student at police academy, and confessed and said he was going to get a lawyer and turn himself him, which he did. But as soon as his lawyer dropped him off at the county building he was subjected to an all night persistent and continuous questioning including driving him around town and moving him to a different station, and coercive manipulative questioning by his friend, until 6am. 

a. Hold: the use of confession obtained here violated the due process clause of 14A (totality of the circumstances).

i. The police must let a trial happen, not force a confession by a suspect where there is already plenty of evidence, and who has turned themselves in.

ii. Concurrence: denial of opportunity to consult with attorney is a sham appointment of attorney & violation of the constitution. This was trial by police.

b. Concurrences are ready to say there is a right to counsel: this is a problem that should be dealt with through right to counsel concepts.  Due process clause (somehow) includes right to counsel issue. 

c. Concurrence: absence of counsel when the confession was elicited was enough alone to render the confession inadmissible under 14A. Under indictment it’s even more important to have counsel.

3. Massiah v. United States (1964) 644: 6A right to counsel attaches commencement of formal proceedings. 6A Right to counsel is violated if self-incriminating statements are made by someone is (1) indicted and (2) counsel is not present.
Massiah was arrested and let out on bail for drug trafficking in a boat. His old partner in crime, Colson, now an informant for the police chatted w/him & recorded self-incriminating statements.

a. Hold: Defendant’s own incriminating statements, obtained by federal agents under these particular circumstances, cannot be constitutionally used by the prosecution as evidence.

i. The mechanical prerequisites before violation of 6A occurred here: 

1. He was already indicted. 

2. His counsel was not present.

3. Court recognizes that if the government uses a private person to do their business, the person is an agent of the government and it is state action. 

ii. The court can best control judicial process: Sending a message that 6A matters, and it really matters around court processes. This is where it matters.

1. The police may not interfere with the administration of justice. Willingness to do this is not just to protect an abstract thing, the court cares more about the integrity of the judiciary than the admissibility of a voluntary admission. 
iii. Right to counsel attaches at arraignment of any type of proceeding before the court where the person is told their charges (commencement of formal proceedings triggers the rule that 6A interrogations must cease unless the defendant waives right to counsel; waiver requires knowing & voluntary waiver.

b. Dissent: this is a way overbroad hold that limits police investigations and deters people from reporting crime. No need to extend this so far because Massiah has a long line of protection under due process.

4. Escobedo v. Illinois (1964) 651: Establishes “focal suspect” test as extension of Massiah
Man taken in for questioning for murder of his brother in law, repeatedly asked for his attorney but was told attorney didn’t want to talk to him. Meanwhile, his attorney ran all over town trying to speak to him. Man eventually was tricked into making a statement of somebody else’s guilt, which was just as bad as saying he was there too. 

a. Hold: The statements given should be excluded because Escobedo should have been permitted to consult with his lawyer.

i. If the exercise of constitutional rights will thwart the effectiveness of a system of law enforcement, then something is very wrong with that system. 

ii. Moved away from Massiah “commencement of formal proceedings” requirement & toward totality of circumstances for when counsel is necessary.

b. Dissent (Harlan): This rule is ill-conceived and seriously and unjustifiably fetters perfectly legitimate methods of criminal law enforcement. 

c. Dissent (Stewart): Cicenia v. La Gay controls. This is totally different than Massiah, because this case doesn’t involve deliberate interrogation of a defendant after the initiation of judicial proceedings against him, which is when his right to council attaches and this moves the right to counsel to far, which will interfere with police work.

d. Dissent (White with Clark and Stewart): counsel isn't just available whenever someone needs counsel, it’s a carefully defined circumstance.

5. Miranda v. Arizona (1966) 662 - Managing pressure with 4 procedural safeguards 

Miranda v. Arizona: taken to a special interrogation room, confessed; Vignera v. New York: oral admissions after interrogation in the afternoon, signed statement after being questioned by the DA that evening; Westover v. United States: local police detained and interrogated him for a long period that night, and in the morning – handed over to FBI, they questioned him for 2 hours and obtained written statements; California v. Stewart: held defendant for 5 days, interrogated him 9 times before they secured his statement
a. Redefines “focal suspect”: someone subject to custodial interrogation (avoids totality of the circumstances).

b. About admissibility of self-incriminating statements 

i. Beyond the 3 types of force under Due Process, Miranda managing lesser psychological pressure that results in a confession that may be reliable but intrudes on the court’s ability to conduct a fair trial.

c. 5A controls self incrimination but 6A gives right to counsel

a. Under Miranda, if someone asserts their right, police have to stop the interrogation until an attorney is available to assign the person

i. A confession in violation of Miranda can be used to impeach defendant if they testify.

ii. Miranda requires custody before Miranda warnings are required

iii. 6A merely requires the commencement of formal proceedings

iv. Possible for someone to walk into an arraignment, to be arraigned, and then to walk away (and never go into custody).

v. Where the D appears is present is served with docs from the state informing them of the charge and typically if the judge is good and noble they are read their rights, including the right t counsel

1. There are 2 levels of arraignment.

b. Government has heavy burden to demonstrate the defendant knowingly and intelligently waived his privilege against self-incrimination and right to retain counsel

i. No waiver by silence

ii. We’re willing to suppress some reliable confessions to further the goal of creating a test to solve these problems of trampling constitutional rights/protections. 

i. Warnings are a judicial prophylactic to protect the fundamental right against compelled self-incrimination because of the oppressive nature of station house questioning. This case does not hamper police officers in investigating crime because general on-the-scene questioning is not affected.

c. The rights:

d. Established procedural safeguards:

i. 1. Right to remain silent

1. A warning at the time of interrogation is needed to overcome the pressures of interrogation, and to make sure the accused knows he doesn’t have to talk

ii. 2. If you waive that right anything you say can be used against you in a court of law

1. Important to let the accused know the consequence of his choice to waive the right to remain silent. – make accused aware of his privilege to remain silent, and the consequence of waiving that privilege – makes accused more aware that he is not in the presence of people working for his interest 

iii. 3. Right to an attorney at any time when he asks for one

1. mere warning by investigators is not a sufficient protection of accused's rights – need counsel there to protect their rights as interrogation continues. Attorney present reduces the odds of coercion by the police is irrelevant if accused asks for counsel

iv. 4. ability to pay for a lawyer is irrelevant – must be told that if he cannot afford a lawyer then one will be appointed to him. If he isn't told this, then the right to talk to an attorney may be lost on poor people.

v. Interrogation must cease once an accused person moves to enact any of these rights

vi. You must be explicitly told these rights, cannot rely on subjective knowledge of a person of their rights. Failure to ask for a lawyer is not a waiver to counsel in the future

vii. Difficult to waive these rights – particularly right to make a confessional statement without lawyer – must be explicit in order to waive a constitutional protection – high bar to overcome

viii. Right against self-incrimination extends to all degrees of incrimination. 

1. No distinction between inculpatory and disculpatory statements because supposedly disculpatory statements can be used to demonstrate untruths in other statements, and thus prove guilt by implication – as seen in Escobedo

ix. Not intended to find all confessions from interrogations inadmissible – any statement given freely, and voluntarily without any compelling influences is admissible 

1. taking a D into custody deprives him of certain freedoms which jeopardizes the privilege against self-incrimination – that's why these measures are required – individuals can waive these rights once they've been made aware of them, but they must be explicitly made aware of them.

a. Aware that this puts a burden on law enforcement – this is needed to protect constitutional rights of the accused. This is not an undue interference on law enforcement

i. The FBI has done this for years – state and local law enforcement can emulate this practice

ii. Courts have the duty to enforce constitutional rights – states and congress can create their own rules to protect these constitutional rights as long as they are as effective of these procedures

e. Dissent (clark): the opinion goes too far on too little; expands Escobedo and there is a lack of empirical knowledge to base this on. 

f. Dissent: (Harlan, Justice) this is a one sided opinion, of course confessions are rarely purely voluntary. The new rules ultimately discourage any confession at all. Wants something less. 

g. Dissent: (White, Justice) 5A forbids only self-incrimination only if it is compelled. Stinging dissent, says the holding of the case has no grounding in common law or the text of the constitution, questioning is a necessary part of law enforcement, protects people who are innocent and suspected of a crime.  

The Right to Counsel (6A)

 “Deliberately Elicited”

1. Brewer v. Williams (1977) 694: Interrogation = Questioning or its functional equivalent

Little girl disappeared from YMCA. Williams, a recent escapee from a mental hospital Williams called a lawyer (McKnight) & confessed, turned himself in & was arraigned before a judge on the arrest warrant (formal proceedings begun). Two lawyers told Williams not to talk in the car ride & told the police not to question him, but Officer gave the “Christian Burial Speech” (CBS) and got Williams to lead them to the body.

a. Majority:  The CBS was an “interrogation:” like in Massiah agent deliberately elicited self-incriminating words after he had been indicted and in the absence of counsel.

i. Interrogation = Questioning or its functional equivalent
ii. Deliberate elicitment

1. It does not have to have a question-mark at the end of the sentence. It could be a functional equivalent.
2. If the question can be objectively perceived to seek a response, it doesn’t matter how much time passes between the Q&A.
iii. Right to counsel was not waived.

1. Had 2 attnys & and used them at every step.

2. Told cops that he would tell them the whole story after he was back.

3. There is a presumption against waiver by silence.

iv. Just because this is basically the worst crime imaginable doesn’t mean that the defendant doesn’t get constitutional protection. In fact, this is exactly where it is important to uphold the constitution: 
1. “it is precisely the predictability of those pressures [where you are dealing with someone who is clearly a kidnapper and killer of a 10 year old] that makes imperative a resolute loyalty to the guarantees the Constitution extends to us all.”

b. Concurrence- Marshall: The dissent thinks that Detective Leaming’s actions were good police work, but they were not: “good police work” is more than just catching a criminal, it is also upholding the law. Leaming consciously and knowingly set out to deprive Williams of his 6A right to counsel and 5A privilege against self-incrimination. Knowingly isolated Williams from the protection of his attorneys, Intentionally persuaded Williams to give incriminating evidence. Knew from overhearing the De Moines attorney McKnight that the location of the body would come out soon enough to give the child a “proper Christian burial.” 

i. If Williams does go free, as the dissent is so worried about and Marshall thinks is unlikely, it will be because Leaming, “knowing full well he risked reversal of Williams’ conviction, intentionally denied Williams the right of every American under the 6A to have the protective shield of a lawyer between himself and the awesome power of the state.” (702)

c. Concurrence- Powell: Agrees that Leaming conducted a skillful and effective form of interrogation. The entire setting was conducive to psychological coercion, no evidence that he waived his right to have counsel present (besides that he ultimately confessed, and the law is settled that an inferred waiver of a constitutional right is disfavored).

d. Concurrence- Stevens: Also writing in response to the strong dissent. This is about protecting the integrity of the courts, protecting the integrity of the process. D trusted the attorneys who trusted the police. There are many points where an individual trusts an attorney, and if the Court is interested in protecting effective representation the police can't be allowed to go back on a promise to a lawyer, like the promise here not to interrogate Williams on the ride back.

e. Dissent- Burger:All about the exclusionary rule; Disgruntlement with exclusionary rule has been made before but not so directly and exclusively in an opinion completely devoted to it.. Reasons are sufficiently set forth There was a real murder with a real murderer and real victims, just because the policeman made a mistake that they probably couldn’t have anticipated was a mistake until this very opinion came out; excluding evidence like this is insane. This argument is specious (superficially plausible but actually wrong)

f. Dissent- White and Blackmun and Rehnquist: All about the waiver First sets out the requirement- must be intentional relinquishment of a known right or privilege

1. Williams knew about his right:

a. Advised a bunch of times about 3 state officials & 2 lawyers and Williams himself expressed he was going to wait to tell the story until counsel was present.

2. His intentionally and voluntarily relinquished/waived his known right: 

a. People can spontaneously change their minds

b. Statements (like the detective’s) can be influential without being coercive

c. Can still waive the right after invoking the right

ii. Wherever you put it, white wants voluntariness to mean coercion, because he thinks that wherever a confession meets due process its sufficiently voluntary.

g. Dissent- Blackmun and White and Rehnquist: Says that the majority says that a voluntary waiver can only occur in the presence of counsel. That would mean if counsel must be present to waive, the court is saying an individual can't voluntarily make a statement to the police under any scenario where they’ve had their formal proceedings commence and requested a lawyer there is no statement that they ever make is voluntary without the lawyer.About protecting the integrity of courts about protecting the ability of an attorney to assist.

2. Kuhlmann v. Wilson (1986) 711 - If the statement is volunteered, it is not a functional equivalent of interrogation.

Suspect involved in robbery against his former employer turned himself in, said he was there but didn’t do it. Was arraigned (commencement of formal proceeding) and confined. An informer planted in a suspect’s jail cell (merely to listen) obtained incriminating information from a suspect. Another case about whether a self-incriminating statement was elicited. 

a. Hold: Allowed to use the evidence, no 6A violation, because informant did not deliberately elicit, no functional equivalent of interrogation.

i. If the statement is volunteered, it is not a functional equivalent of interrogation.

ii. Also says the app court didn’t honor the trial court’s facts and added their own concerns about coerciveness (locking him up, giving him a cell with a view of the crime-scene).

b. Concurrence- Burger: There is a difference between placing an “ear” in the cell and placing an voice in the cell to encourage conversation. He also expressed the view that habeas petitions needed to stop being abused.

c. Dissent (Brennan and Marshall): Concerned with court’s interpretation. Disagreeing about when a statement is voluntary within the definition of functional equivalent.
App court found as a matter of law that deliberate elicitment occurred. Says it matters that defendant was in jail. Has a list of factors including that this was a secret informant who would receive compensation if he got information. 

i. Factors: (Lines this case up with Henry (where 6A was violated by a CI))

1. Incarcerated, Secret informant, The informant rcvd compensation for informing, Informant engaged in conversations about the crime 

“Commencement of adversarial proceedings”

1. Rothgery v. Gillespie County, Texas (2008) 719 – Right to counsel attaches at the initial arraignment (initial appearance before a judicial officer) no matter if the prosecutor shows up.
Rothgery was arrested as a felon in possession of a firearm & taken before a magistrate for processing, no prosecutor was present at this hearing. It took him months to obtain his own counsel to prove that he was in fact a felon & be released. 

a. Hold: A criminal defendant's initial appearance before a judge marks the beginning of the proceedings against him and triggers 6A right to counsel whether or not a prosecutor is involved. This right to counsel applies whenever a defendant learns of the charges against him and has his liberty subject to restriction. 

i. If we use the prosecutors’ presence as the trigger for right to counsel they would have the authority to decide whether a person gets a right to counsel.

b. Concurrence (Roberts and Scalia): Pointing out the validity of Thomas' argument but reasoning that Court precedent required him to agree with the majority. 

c. Concurrence (Chief Justice & Scalia): Stating that Rothgery's right to counsel certainly arose at the time of his appearance but reserving judgment on whether the County's actions infringed on that right in this case.

d. Dissent: Thomas arguing that the phrase "criminal prosecution" as used in the Sixth Amendment should not include a defendant's initial appearance in the absence of a prosecutor. 

e. Alito: doesn’t believe the county had to appoint counsel. Says there was no prejudice. 

f. Thomas: doesn’t think 6A is there to prevent you from anything pre-trial, no pretrial right to counsel at all. 
The Privilege Against Compelled Self-Incrimination

“Compelled”

1. Colorado v. Connelly (1986)  740 Unless there is coercive police conduct there is no involuntariness under the due process clause: a fairly significant shift in Miranda interpretation

Connelly approached an off duty police officer & confessed to a murder. Officer gave Miranda & Connelly said he understood, but wanted to still talk about it. Connelly informed the officer he had been in mental hospitals in the past, but that he was not currently under the influence of any substances, took the officers to the scene of the crime. At this time, the Respondent did not exhibit any signs of mental illness. Connelly was held overnight and the next day during an interview with a public defender began exhibiting signs of disorientation including hearing voices. 
a. Hold: This confession is voluntary: Unless there is coercive police conduct there is no involuntariness under the due process clause. Beginning of the erosion of the foundation of Miranda.
i. Says the point not to exclude presumptively false evidence but to avoid coerced confessions - distancing court from the ton of jurisprudence that discusses unreliability of coerced confession

ii. Fundamental unfairness must be about police coercion of some sort

1. You’re not treated unfairly in the context of the process unless there is state action that is coercive (in this case in the context of the due process clause of 14A).

iii. State action before there is compulsion

1. Need compelling state action + Need compulsion

iv. A court has exclusionary power under rules of evidence if it is more prejudicial than probative

1. Prejudice: not as useful as it is helpful

He made statements in two contexts:

i. Not in custody, on his own free will, walks up to the officers who continually say he doesn’t have to say anything.

ii. The next day when he appears to be more confused & gains counsel who tries to get him to stop talking and has a doctor declare he is mentally ill.

b. Stevens: doesn’t believe the stmnts were voluntary- voluntary under waiver is different than voluntariness under due process. Splits into 2 categories: Pre-custodial: 5A not triggered at all and Custodial statements: Under Miranda because this person was mentally ill was not capable of waiving Miranda rights so any statements were involuntary because its not part of a free & informed choice.

c. Brennan: wants totality of the circumstances test. While D may have recognized the Miranda rights he wouldn’t have really understood how to use them, so it wasn’t a real voluntary waiver. If the test is state action you can get to the same conclusion by saying that police compulsion test (some sort of affirmative test) shouldn’t be the only thing we look at. Would instead substitute totality of circumstances, subjective information (inquiry into the subjective workings of the mind of the suspect) to determine what is voluntary.

2. Arizona v. Fulminate (1991): Harmless error doctrine does apply to coerced confessions.

Was a suspect but no charges filed against him. Was convicted & served time on unrelated charges. Befriended a paid informant for FBI while in jail. Rumors circulated about the murder, and the CI raised the subject with D, D confessed to the CI after CI said he would protect him in prison.

a. Hold: coerced confessions are fundamentally different than other types of erroneously admitted evidence. 

i. Based on other fundamental rights where a harmless error doesn’t apply.

ii. The use of informants is permitted: Factual difference from 6A cases – it’s about a different crime, his 6A right to counsel on the case he’s charged with doesn’t carry over to protect him on this new crime.

iii. These confessions were coerced: Promise of protection was an exchange & that’s coercion (especially because there was a credible threat of violence that D was trying to avoid). 

b. Rhenquist:

i. Part II: the law- wrote the majority opinion about the applicability of the harmless error. In chapman determined that a harmless error should be applied to see if erroneously admission of evidence requires reversal of the judgment.

ii. The central purpose of a criminal trial is to determine guilt or innocence.

iii. Used with the 4A, 5A, 6A, so why not 14A? same evidentiary impact.

iv. Thinks there was harmless error in this case because of the second confession

v. Court felt that it was admissible and free of constitutional objections. 

vi. Harmless error notion = efficient (Fewer reversals, fewer retrials)

1. Standard for harmless error is that it didn’t harm. This case didn’t meet that standard.

vii. 5 justices hold that harmless error doctrine applies to coerced confessions – contrary to AZSC

1. But – in order to be held harmless they must prove beyond a reasonable doubt that it was harmless – in this case they don't meet this burden. His confession was the most damning and probative evidence against him – that's not harmless. Can't use this confession – affirms AZSC
c. Dissent: Fact based: believed that the admissibility of a confession depends on whether it was voluntarily made and he believes it was. Says the SuptCt selects facts. Miranda court had a majority of justices who believed that confessions were inherently untrustworthy
3. Schmerber v. California (1966) 
Police officer thought man in auto accident looked intoxicated, in the hospital police had them do a blood test. Challenged under several grounds including self incrimination 

a. Hold: Forced blood test allowed without a warrant.

i. Probable cause + exigent circumstances + no significant/minimal intrusion 

ii. Self Incrimination: Must be a statement or communication

1. Statement: an oral communication or functional equivalent of an oral communication. (like shaking your head yes or no)

iii. 4A: pre Katz: is it reasonable, do they have probable cause, is there reasonable means was it an appropriate test

1. the officer had a reasonable belief and there were exigent circumstances of evidence disappearing allowed him to bypass warrant requirement 

b. Dissent (Black): compelling a person to give his blood so the state can convict him is like having him communicate to the court a self incriminating statement. Fundamental problem: sees this amendment against self incrimination more broadly than the majority. Manifested in what is testimonial. 

c. If we’re talking about not having a suspect self-incriminate, where do we draw the line. Majority says we can draw your blood. Dissent says you can't make a person become a witness against themselves, can't take their words or their blood to incriminate them.
“Limits on the Privilege”
1. Kastigar v. United States (1972)  773
The government had wanted K to be a witness against someone else & that K would assert 5A so government got an order compelling testimony & granting immunity. But what kind of immunity.  K was compelled to be witness but they still refused to testify. K argues that the statutory immunity, narrower than the constitution, doesn’t provide them the protection they need and so exercises 5A which says they don’t have to testify. Only transactional immunity will suffice.

a. Hold: government can compel testimony under this statute of use & derivative use immunity.

i. That means 5A = statutory immunity

ii. Goes through a historical review that is not very persuasive

1. What they did in England in the 1600s

2. Historically some type of immunity statute exists in many states

iii. That there is an act that provides for compulsory attendance of witnesses

iv. That the 6A requires that an accused be confronted with the witnesses against him

b. Dissent (Douglas): use immunity is not covered coextensive with 5A and only granting use immunity is insufficient protection. We shouldn’t be able to modify/limit constitutional protection. Uses history of (first) Chief Justice John Marshall in agreement & from 1906 case.

c. Agrees that use immunity is not coextensive with use immunity and fills out that essentially the burden the government has to prove (that they didn’t use the statements made by the witness against them) is insufficient to protect the witness because the witness doesn’t have access to the whole criminal justice system and can't look to be sure their statements weren’t actually used against them. 

i. The defendant is in a much weaker place to prove that the stmnts were connected and the prosecutor is in a better place to prove that that statements did not connect that there was different independent evidence.

2. Baltimore City Dept. of Social Services v. Bouknight (1972)  787: 5A does not protect against regulatory regimes unrelated to criminal enforcement schemes.  An abused child was burocratically accidentally released back into the custody of his mother, child services become concerned about the wellbeing and possible. She attempts to invoke 5A privilege against self incrimination to not produce the child

a. Hold: No 5A protection for compulsion to produce evidence (different from testimony)

i. The court may properly request production and return of the child, and enforce this through the contempt power.

ii. Conceed this may be testimonial: that she had control of the child (because if the child was injured/killed, she would be somehow responsible)

1. Have to draw inference between production and place of testimony: infer from the production that there would therefore be proof that could be used to prosecute somebody.

iii. Noncriminal custodial regime

1. Distinction between this case (noncriminal) and directly criminal case.

2. That child welfare services is to help children not prosecute parents

b. Dissent: they are not looking at the purpose of the agency, it’s actually there to aid in criminal prosecution and not just regulatory. Also, if the government really cared about the child, they would have granted the lady immunity and go find the child!


3. Administrative process is powerful in preempting rights. Starting from Solerno (1980s). 

a. This distinction is huge and getting bigger every day. More and more public safety rules are promulgated under administrative law. 

b. Shifts to another branch of government determining what will be administrative or criminal, except in cases where it can't be overlooked.

i. And once its determined to be administrative, there is NO access to the criminal constitutional rights available at all.
Administering Miranda

 “Custody, Interrogation, & Incrimination”

1. Oregon v. Mathiason (1977) 801: Arrest or functional equivalent is required for custody.  

Mathiason was suspected of theft and the officer asked him to come to the station to talk. While inside the station the officer indicated that he was not under arrest but he was a suspect & they found fingerprints (a lie) Mathiason confessed and after confession the officer read Miranda and then took a taped confession and let him go.  

a. Hold: Police need not read Miranda before interviewing & receiving a confession from the person provided they are not under arrest & are free to leave, even if the person is at a police station. Benefits of Miranda: helps police investigation by setting clear rules for both sides to ensure the investigation is good to go. 

b. Dissent (Marshall): Formalities alone shouldn’t control. If he entertained an objectively reasonable belief that he was not free to leave, Miranda should have been given (but under Miranda the court cut off its ability to look at the totality of the circumstances in these situations).

c. Dissent (Stevens): Looking at all the facts, including that he was on parole, he should have immediately been Miranda-ized. Somebody on parole should always be told Miranda. Also trying to use a totality of circumstances view.
2. Berkemer v. McCarty (1984) 806: Formal arrest/custody requires Miranda, Terry Stop doesn’t. 
Officer stopped McCarty’s vehicle and asked if McCarty had been using intoxicants. He said yes, was arrested, asked again, again answered in the affirmative. Never given Miranda.
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Hold: Miranda does apply even to misdemeanors, but only a custodial interrogation.

i. D was not in custody until the officer arrested him. 

ii. Traffic stops are presumptively temporary and in public. Therefore, because the initial stop of respondent's car, b  y itself, did not render respondent in custody, respondent was not entitled to a recitation of constitutional rights. 

iii. But after arrested, any statements made were inadmissible without Miranda. 

b. “Does Miranda govern the admissibility of statements made during custodial interrogation by a suspect accused of a misdemeanor traffic offense? [And] does the roadside questioning of a motorist detained pursuant to a traffic stop constitute custodial interrogation for Miranda?”
c. Remember: Two kinds of seizures under 4A:

i. Full custody: requires probable cause, requires Miranda

1. Arrest or its functional equivalent

ii. Terry stop (brief investigatory stop): requires reasonable suspicion, no Miranda

1. A traffic stop starts out as a terry stop. 

iii. A brief detention for investigative purposes.

d. Concurring (Stevens): whether the statements prior to D’s arrest are admissible was not necessary to deciding this case.
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Rhode Island v. Innis (1980) 814: Miranda applies when suspect in custody is subjected to interrogation (express questioning or its functional equivalent)
Body of a missing taxi driver was found, then a few days later another taxi driver called & said that he was just robbed by a man with a sawed off shotgun. Police picked up Innis & gave Miranda. On the way to the station, three officers began discussing the shotgun involved in the robbery. One of the  officers commented that there was a school for handicapped children in the area and if a student found the weapon he might injure himself. Innis then interrupted & told the officers to turn the car around so he could show them where the gun was located.  

a. Hold: the conversation en route to the station was not an interrogation.

i. Miranda safeguards apply when a person in custody is subjected to express questioning OR its functional equivalent 

ii. interrogation: any words or actions on the part of the police that they should know are reasonably likely to elicit an incriminating response from the subject (little different than 6A/Brewer- Brewer was subjective, Brewer they were talking to him)

iii. “reasonably likely to elicit” 
1. the cops had no knowledge that this person was particularly susceptible to appeal (distinguish from Brewer Christian Burial Speech).
2. Statements made less than a mile away from being picked up (distinguished from long ride in Brewer)
b. Incentivizes cops (to maximize evidence without running afoul of the amendments) to:

i. Interrogate immediately before there is an arrest
ii. Be consciously ignorant of their susceptibilities 
iii. If we actually arrest before we get what we want, have a conversation near the suspect where they can hear and hope its interpreted like Rhode Island not Brewer.
c. Concurring (White): would hold the same way under Brewer
d. Concurring (Burger): would hold the same way but the court today just confuses things

e. Dissent (Marshall): definition of interrogation is fine but application here is ludicrous- the notion that such a conversation was not expected to have some effect on the defendant is silly: one can scarcely imagine a more persuasive statement than the idea that a handicapped child will be injured (factual disagreement). 

f. Dissent (Stevens): the definition of interrogation is overly dependant on analysis of the form of the question- whether there is a question mark at the end of whether it’s a statement. Miranda is meant to dispel an atmosphere of coercion that accompanies interrogation & that police must scrupulously honor it to make it work. Proposes that in order to give full protection, definition of interrogation must include any police statement/conduct that have the same aim as interrogation.
4. New York v. Quarles (1984) 825: Public safety exception to Miranda.
Police officer spotted Quarles in a store & stopped and was frisked him. Upon detecting an empty shoulder holster, officer asked Quarles where his gun was. Quarles responded & then officer arrested him Quarles & read Miranda. Finding the gun is important to the outcome of the alleged rape case. It’s incriminating evidence.

a. Hold: Court will not suppress Quarles's statement about the gun & gun itself because the officer had failed at the time to read Quarles his Miranda rights because of public safety exception.

b. Saying Miranda is not coextensive with the exclusionary rule.

c. Concurring (Burger): The public safety exception blurs the edges of the clear line established by Miranda.  Sometimes public safety requires that questions be asked before Miranda, but that evidence must be excluded in court.  

d. Dissent: (Marshall, J.) The police could have found the gun safely without violating D's Miranda rights. (1) This is destroying the clarity of Miranda (2) Brings up facts that the majority chooses to ignore: majority really rests on assumption that there was indeed a risk (3) This is inviting the government to prosecute against statements (main point).


Invocation & Waiver

1. Michigan v. Mosley (1975) 847: After D exercises right to remain silent, he may later be interrogated on another subject as long as reasonable time has passed & a new warning given.
Mosley was arrested & given Miranda. He declined to discuss the robberies & detective ceased interrogation. Two hours later, after giving Miranda, another detective questioned Mosley solely about an unrelated murder. Respondent made an inculpatory statement, which resulted in murder conviction.

a. Hold: Mosley’s statement is admissible because he was properly advised of Miranda both times & the second questioning was after a significant time lapse, about a different issue, and in another part of the building by a different officer (=not coercion).

i. Miranda requirement that interrogation must cease when the person indicates wish to remain silent doesn’t create a per se proscription of indefinite duration upon any further questioning by any officer at any time or place on any subject.

b. Concurring (White): I still like due process voluntariness rule, and this is how I’m going to fit it into Miranda. 

c. Dissenting (Brennan): Instead of this blurry stuff should fashion guidelines from Miranda, such as immediate arraignment & if someone says they don’t want to talk wait for counsel before more questioning. Asserting your right to silence and right to counsel are separate. Discusses potential coercive atmosphere of police station. 

2. Edwards v. Arizona (1981) 853: After asserting right to counsel under 5A, interrogation must be stopped until counsel is provided or defendant initiates talk.
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Edwards was arrested after a sworn statement, brought into station, read Miranda & said that he will talk but after they started to question him he said he wants an attorney, then he’s put back in his cell. He is not given a lawyer but the next morning two officers show up to question him (custodial interrogation) & is told he has to talk to them. After hearing taped confession of his partner he confesses so long as its not recorded. 

a. Hold: Once right to counsel is invoked, counsel must be supplied before (more) questioning. Interrogation after he was told in custody he had to answer questions after he asserted his right to counsel.

i. Due process problem? Psychological pressure? 

b. Concurring (Burger): Miranda doesn’t call for any special rule as to how an individual can waive their right. The interrogation was wrong.

c. Concurring (Powell): The question is whether it was voluntary (free & knowing waiver). 

3. Maryland v. Shatzer (2010) 858 : New Rule - Asserting Miranda rights lasts for 14 days so long as the defendant is not held in custody, then the police can come back as if new.
A social worker suspected Shatzer (already in jail) had also sexually abused his son. Cops came to jail & questioned him. He refused to speak without an attorney & they closed the file. 2 years later social worker again thought he’d abused his son & new cops came to the jail. Shatzer was confused & at first thought they wanted to ask about the crime he was in jail for. But answered questions and submitted to a polygraph test and incriminated himself.

a. Hold: second interrogation allowed, because sufficient time had passed between questioning & and second waiver of Miranda was made.

b. Concurring (Stevens): Asks if the passage of time and the release to general society really refresh Miranda.  Cares about the promise of Miranda and making sure that the promise is upheld.
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North Carolina v. Butler (1979) 870: Express statement is strong proof of the waiver, but is not inevitably necessary to establish waiver. 
D arrested for robbery, kidnapping & assault. Victim testified against him. D given advice of rights form and he replied that he understood his rights but refused to sign the form and said he would talk to them but he wouldn’t sign. NC law says no evidence gained under interrogation can be used unless there is a specific waiver of rights in lawyer’s presence & this isn't enough. 


a. Hold: NC per se requirement expanded waiver requirement too strictly. 

i. Miranda says remaining silent is not a waiver. 

1. Waiver ends up boiling down to not very much: “After reading you Miranda and you understanding them, did you burglarize that house down the street?”

ii. Miranda is just a prophylactic rule not a constitutional right so waiving Miranda is not as hard as waiving a constitutional right.

iii. As Miranda is more and more watered down(/scope becomes cleared & that scope is narrower than we originally thought) alternatives might be easier

b. Concurring (Blackmun): Clarifies that majority references Johnson but that they are not applying Johnson standard.

c. Dissent (Brennan): Allowing the court to construct ambiguousness as waiver is directly opposite to Miranda, which says ambiguity goes against the interrogator. Only the most explicit waivers can be said to be knowingly and freely given. And there are concerns that D here may be illiterate and that Miranda may not have been read out loud. It would be really simple to set up a requirement for express waiver if (1) we care about rights (2) we care about efficiency. 

5. Berghuis v. Thompkins (2010) 873: Waiver of rights may be implied so long as its voluntary and with full understanding. Prosecutions “heavy burden” of voluntary/knowing is just by a preponderance of the evidence.
A shooting occurred outside the mall & a victim died. Suspect fled, a year later found & arrested. At beginning of interrogation given form w/Miranda, D read one out loud to prove he can read, officer read others & D declined to sign the form. Ofcr began interrogation & D remained mostly silent (but never said he wanted to remain silent or wanted an attorney etc). 2 hrs and 45 minutes later ofcr asked if D believed in God and D said Yes, then asked if D hoped God would forgive him for shooting the boy and D said yes.

a. Hold: Understanding rights + no due process violation = valid waiver. Valid waiver = valid confession. Requiring D to unambiguously invoke their rights (more than silence) & reduced the state’s burden of showing waiver to a preponderance (modest standard).

i. Appeals to religious, moral, or ethical weakness are not severe psychological coercion (Police have permission to exploit certain weaknesses).

ii. What’s left: 

1. D must have understood the warnings

a. If it doesn’t matter D understood their rights we may as well just do away with it

b. The whole purpose is that D understands the rights 

2. No Due Process coercion

a. Well that’s a completely different standard beyond Miranda anyway

b. Dissent (Sotameyor): Quoting Miranda: “valid waiver is not presumed from silence or the fact that a confession is eventually obtained.” That it took almost 3 hours to get a confession indicates it is likely the confession was invalid and coerced. Wants: Invocation: unless affirmative statement wish to cooperate plus additional statement: understanding these rights, do you wish to waive them or talk to me? Suspect must say yes or else there is invocation. Wants the presumption against waiver.

TRICKERY

1. Moran v. Burbine (1986) 887 – Even if your attny is looking for you, police don’t have to tell you. 
D’s sister arranged a public defender, who called the police station and & asked to talk to D before he was questioned. PD said that they wouldn’t question until the next day,  but went ahead & questioned him right away. Police deceived D.
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Hold: Police interference was not coercive or inappropriate enough to shock their senses. So long as there has not been the commencement of formal proceedings its okay for the police to deceive.

i. A pre-arraignment confession preceded by an otherwise valid waiver should not be suppressed b/c police misinformed an inquiring attorney about their plans concerning the defendant or because they failed to inform the suspect of the attorney's efforts to reach him.

ii. Trickery is (only) impermissible if it is deceit of a constitutional dimension (here, that is if it involves the Miranda warnings or the doctrine itself).

iii. Rule: “granting that the ‘deliberate or reckless’ withholding of information is objectionable as a matter of ethics, such conduct is only relevant to the constitutional validity of a waiver if it deprives a defendant of knowledge essential to his ability to understand the nature of his rights and the consequences of abandoning them. Because respondent’s voluntary decision to speak was made with full awareness and comprehension of all the information Miranda requires the police to convey, the waivers are valid.”

b. Dissent (Stevens): This is a slide backwards, fears the consequences of this holding, deception should have made the waiver invalid because the assumption is against waiver of rights, deception = lying, out importance of attorney-client communication: lying to attny = lying to client. Rejects majority that protecting attnys against deception would mess up Miranda, if your goal is to inform, having an attny present makes sense.


2. Colorado v. Spring (1987) 904: You don’t have to be informed of what police are going to ask you about for your Miranda waiver to be complete.
Spring shot a guy while hunting in Colorado. Informant told of Spring’s involvement in interstate transportation of stolen firearms, the ATF set up an undercover purchase of firearms from him, arrested him March 30 & gave Miranda rights. He signed a statement that he understood & waived his rights. The agents then ended up asking questions that led to his arrest & whether him whether he had ever shot anyone, & she said he had "shot another guy once." On May 26, while D was in jail, officers gave Miranda & he again signed to waive rights & then confessed to the Colorado murder made a signed statement.

a. Hold: A suspect's awareness of all the crimes about which he may be questioned is not relevant to determining the validity of his decision to waive the 5A so the ATF agents' failure to inform respondent of the subject matter can't affect his decision to waive. Miranda says anything you say may be used against you, so that should be good enough.

i. No sign that his will was overborne and his capacity for self-determination critically impaired because of coercive police conduct. 

ii. Waiver was knowingly and intelligently made, that is, he understood that he had the right to remain silent and that anything he said could be used as evidence against him. 

iii. Constitution does not require that a suspect know and understand every possible consequence of a waiver of 5A.  

iv. Mere silence by law enforcement officials as to the subject isn’t trickery. 

b. Dissent (Marshall, joined by Brennan): Using the totality test that the majority prefers, Ds knowledge of the specific topic of investigation is relevant. For a voluntary, knowing, and intelligent waiver, the suspect must be aware at least of the crime she is suspected of, this case demonstrates the relevance. This psychological ploy is coercive: unexpected questions cause compulsive pressures to reappear. The state has a heavy burden & its reasonable that had Spring known of the agents’ intent he wouldn’t consent .

3. Missouri v. Seibert (2004) 911: Not okay to question for confession, do Miranda, & repeat.
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Mom & her sons had depraved hearts, all these terrible things happen & the mom is arrested, not given Miranda, questioned for 30-40 minutes, confesses, takes a smoke break, police officer turns on the tape recorder, gets a signed Miranda waiver, and gets a recorded testimony. Based on this second, Mirandized confession, Seibert was convicted. Officer testifies this is a common practice. 

a. Hold:post-Miranda confession is only admissible, even if the two-stage interview was unintentional, as Elstad if Miranda warning and accompanying break are sufficient to give the suspect the reasonable belief that she has the right not to speak with the police. (no majority, a four-justice plurality)

b. Concurring (Breyer): just wants to make sure there’s a good faith exception to the rule.

c. Concurring (Kennedy): tests are too broad, wants more succinct test that keeps the clarity of the Miranda rights, and thinks you can do that by judging the subjective intent of the officer. (This is the 5th vote- he concurs in the result but not in the test)

d. Dissent (O’Conner): Agrees that: the stmnts are inadmissible under the fruit of the tree & plurality doesn’t focus on subjective intent. Disagrees: Doesn’t like the rule that the course of impact makes the D think his first confession sealed his fate should make the second confession invalid. Instead, wants to measure: totality of the circumstances to determine whether there was or was not coerced (back to due process).


Continuing Validity

1. Dicerson v. United States (2000) 873: makes us acutely aware about what's going on but doesn’t actually change anything doctrinally- still don’t know if Miranda is constitutionally required or what the courts talking about when it says it has “authority to create prophylactic rules that are constitutionally based.” 
During questioning about a robbery he was connected to, Dickerson made statements to authorities admitting that he was the getaway driver in a series of bank robberies, then he was placed under arrest. The timing of his statement is disputed (before or after Miranda).  

a. Hold: because Miranda is a constitutional decision, Federal law cannot trump it. 

i. After 30+ years sorting this out, damned if we’re going to overturn it (worried about court’s reputation: Can’t rule over the states unless its con law, Can’t overturn the only right anybody knows anything about. Public believing in its government is critical to a stable nation).

ii. Congress may not legislatively overrule, Miranda announced a constitutional rule that, plus it’s embedded in police practice & national culture.

b. Dissenting (Scalia & Thomas): Concerned, almost alarmed. Court is acting in violation of the constitution under Marbry v. Madison, goes through many cases to show that court has not truly thought of this as a constitutional thing. Miranda is not required by the constitution, subsequent cases show that: court has made exceptions to Miranda (to law enforcement) by saying this is a prophylactic rule not a constitutional rule. About separation of powers, congress had every right to pass this act & its not the court’s place to deny it. Says that the court in their majority fails to say this is constitutionally required because they can't.


The Remedy of Exclusion

Reasons for Excluding Evidence 

1. Mapp v. Ohio (1961) 940 – Extends exclusionary rule to the states.  
Mapp convicted of possessing obscene materials after an admittedly illegal police search of her home for a fugitive

a. Hold: extended the warrant requirement & exclusionary rule to the states through the due process clause & 14A (b/c states citizens do not appear to have a remedy in criminal law.

i. Had already said privacy rights apply to the states. 

ii. Tension between exclusionary rule & judicial integrity

1. If the courts don’t have the exclusionary rule then there are rights without a remedy

2. Still true that the courts themselves are a branch of government but without much else to enforce rights with (legislatures havn’t developed other tools).

iii. Launched the Court on a troubled course of determining how and when to apply the exclusionary rule.

b. Dissenting (Harlan, Frankfurter, Wittaker) : Federalist dismay, by taking this on we limit state’s abilities to find their own remedies. While we may be frustrated by what the states are doing and their lack of response to these kinds of problems, we should not eliminate their opportunity to find other ways.

2. Hudson v. Michigan (2006) 953 – Balancing test for exclusionary rule: society interest in reliable truthful evidence against exclusionary rule’s minimal deterrent effect. A BIG DEAL!!! The exclusionary rule is just not as important as it used to be.
Warrant lawfully obtained. Failure to knock and announce. Question: whether the exclusionary rule should apply.

a. Hold: Evidence need not be excluded when police violate the "knock-and-announce" rule, society’s interest outweighs whatever effect there is of applying exclusionary rule to knock and announce. Rationale the rule is to deter unconstitutional police conduct. 

i. Protecting ind. privacy & guarding against coercion is secondary to deterrence.

ii. When we focus on deterrence we ask a completely different question: “Is there deterrence sufficient to warrant exclusion?” 

iii. When you look at substantive 4A doctrine, you see balancing of interests of law enforcement/society vs. personal privacy interest.

iv. Now the exclusionary rule itself is subject to the balancing test.

1. Different standard: not balancing privacy but balancing deterrence. Can arrive at a different result when balancing deterrence against society’s interest.

v. Majority says there has been a changing environment 

1. Some contexts where illegal searches/confessions are admissible.

2. Remedy of civil suit is adequate in other contexts.

3. Increasing professionalization of police officers.

a. Increased discipline in internal affairs, liability for municipalities, police tend to be more educated, citizen review. 

4. Says that he is going to balance utility of reliable truthful evidence against the deterrent effect.

a. And basically but not exactly says the deterrent effect is so incremental, so minimal that the exclusionary rule does not apply.

vi. Not sure if exclusion is even constitutionally required.

1. If it is, its not an important a constitutional value.

b. Concurring (Kennedy):

c. Dissenting (Breyer, Stevens, Souter, Ginsburg):

Fruit of the Poisonous Tree 

1. Silverthorne Lumber Co. v. U.S. (1920) 969: Established fruit of the poisonous tree doctrine.  
The Silverthornes were both arrested at their homes early in the morning & while they were detained the DOJ & a US marshal without a shadow of authority went to the office of their company and made a clean sweep of all the books, papers and documents found there. 

a. Hold: can’t use this evidence. 

b. When is derivative evidence excluded:

c. Fruit of the poisonous tree: If your evidence is derived from a constitutional violation, you cannot use it.

i. Good evidence, if obtained illegally, cannot be used against the defendant. Thus, the exclusionary rule remedy applies not only to the direct fruits (evidence) obtained by unconstitutional means, but also to all other evidence subsequently derived from it.

d. Causation

i. But for causation (direct linkage)

ii. Proximate causation (essentially police decision on where to cut off causation)

2. Wong Sun v US (1963) 971:  4th amendment is essentially a personal right (though the case is pre Katz) only those individuals who have their rights violated have standing to exclude evidence. Both physical and testimonial fruits can be excluded as “fruits” of illegal searches and seizures.

What is the derivative evidence in the case? Mr. Toy has nothing to incriminate him in his apartment, but what incriminates him are the statements of others.

a. Hold: Johnny & Wong Sun only have standing to assert their own individual rights in seeking exclusion of evidence derived from violation of their own rights.

i. The statements of others derived from unlawful search cannot be used against Mr. Toy: in 4A (w/ knock & announce exception), derivative evidence-physical or verbal- from unlawful search cannot be used against the person who has standing to assert that their right was violated.

ii. Mr. Toy’s house was unlawfully searched so he has standing to suppress evidence from that unlawful search.

iii. Johnny does not have standing to suppress Mr. Toy’s statement & unlawful search of Mr. Toys house: the 4A violation was not against Johnny, he does not have standing to assert Mr. Toy’s right.

iv. Similarly, Wong sun does not have standing to assert Mr. Toy’s right.

v. Rule: “[V]erbal evidence which derives so immediately from an unlawful entry and an unauthorized arrest as the officers’ action in the present case is no less the ‘fruit’ of official illegality than the more common tangible fruits of the unwarranted intrusion.” 

3. US v. Patane (2004) 983: Derivative evidence is not excluded under the Exclusionary rule in Miranda cases.
Patane was arrested at his home for violation of a restraining order & stopped cops from reading Miranda rights, then told the cops he had a gun & gave permission to search the house for it, he was prosecuted for felon in possession.

a. Hold: Physical evidence found as a result of un-Mirandized but voluntary testimony can be used. Physical evidence obtained from un-Mirandized statements, as long as those statement were not forced by police, were constitutionally admissible. Hold: the only thing you still have to exclude without Miranda is the confession itself (dervitive stuff= nope).
b. Question posed after Dickerson which left us baffled by bullshit: what are the rules? Is Miranda a C rule? If it is, doesn’t that mean Miranda needs to conform to same logic as 4A (derivative fruit of the poisonous tree doctrine etc).

c. Is everything still the same after Dickerson? If Miranda is not a constitutional rule then we have a reason not to use the exclusionary rule. Does exclusionary rule operate in the same way under Miranda that it did in Dickerson?

i. Changes the game: Thought before that if something was C based (ex 4A, due process..) derivative evidence would be suppressed.

1. Now, No. We were all wrong: Tying the exclusionary rule very closely to the text of the constitution. 

ii. Maintain dichotomy between Due Process clause and Miranda (b/c the  text of the constitution does not require it, though Miranda is constitutional).

d. Concurrence: doesn’t get what majority is doing exactly. 

e. Dissent: goes ballistic, because they’ve lost what they thought they gained in Dickerson (that it is clearly a constitutional rule).

Limits on Excluding Evidence 
1. Standing

1. Rakas v. Illinois (1978) 990 –  shrinks 4A by creating new way of analyzing standing 
Car search, found some drugs. Police found a gun and shellings under the front passenger seat of the car. Ds were just passengers, did not own the car.

a. Hold: Ds have no standing over the property & no reasonable expectation of privacy in the car: Because the passengers don’t own the car they have no standing.

i. If you look at majority & dissent two capable justices who frequently agree do not agree. Case about standing to assert the exclusionary rule, and Rhenquist does a lot of talking about how we’re not talking about standing, then creates the standing doctrine:

ii. Individual personal rights, nobody else has standing to assert your rights, the violation must have happened to you or else you cannot raise the issue in the first place in court. 

iii. Says because exclusion eliminates evidence, we are going to create restrictive rights & restrictive standing doctrine

b. Dissent: The people who view the distortion of 4A and 5A coming about as a result of pressure of exclusionary rule get to say “I knew it!”

c. White says: if the court doesn’t like the exclusionary rule they should stop shrinking substantive rights & trying to preserve the exclusionary rule in some fashion. Is the exclusionary rule viable if the cost is decreasing restriction on the scope of substantive individual liberties?

i. Other debate in this case is about Katz (which nominally dominated 4A since it was written- society’s legitimate expectation of privacy).

1. Now in the realm of standing/exclusionary rule.

2. Can we use different standards?

a. Rhenquist tries to and reverts back to 4A doctrine to say these people didn’t possess this car or own this car- is he restricting something under standing, 4A, exclusionary rule?

b. White says Rhenquist focuses on whether you can access the remedy of exclusion as a property./possessory interest (exactly what Katz rejected).

c. Question – has the existence and opposition tot eh exclusionary rule led us to a place where Katz (nominally the law) is undermined considerably back to the days when property interests & possessory interests were what triggered application of 4A and the exclusionary rule?

i. Dissent thinks so.

2. Independent Sources & Inevitable Discovery 

These are very much the same thing: is there something else that would have led to this evidence (independent source = has happened, inevitable discovery = found after the rights violation). Put the government in the same position as if the violation hadn’t happened (no more no less).


1. Nix v. Williams (1984) 1000: Inevitable discovery doctrine adopted in this case
Back to Christian Burial speech but second trial.

a. Hold: you can admit the evidence because it would have inevitably discovered. 

i. They were out doing a grid search for the body meanwhile.

ii. Normally fruits of the poisonous tree would block.

b. Is evidence derived from the illegality 6A right to counsel violation going to be suppressed?

i. Facts of this case are terrible. the court can't suppress this evidence again they were courageous to suppress it the first time, but adopts inevitable discovery rule 

ii. Applies because the body was found within one of the grids that had been mapped out to be searched

1. Hadn’t gotten to it yet, but there was testimony that this area would have been searched, would have taken 3-5 more hours to find the body.

2. That would be soon enough that the physical body would still have been discovered

iii. Not a surprising opinion knowing that independent source doctrine was there already.

1. Just preponderance of the evidence that body would have been discovered had the search not been interrupted by the improper confession.

c. Dissent

i. Points out subset of independent source

ii. Brennan: wants high standard of proof, heightened burden of proof, wants clear & convincing evidence.

1. May not have made a difference in the facts of this particular case.

iii. White

1. If officer leming was operating in good faith of his understanding of what was required, we should not post hoc suppress evidence because there was no misaction on the police officers so things should apply in the future not retroactively.

a. Exception to 6A.

2. Majority does not talk about a good faith exception. 

2. Murray v. US (1988) 1013: Are police going to be deterred from violating people’s privacy rights (no, only if they use the information. The court’s job is to make sure the government is in the same place they would have been anyway if they hadn’t violated these rules.
Involves warehouse under surveillance. Police unlawfully enter the warehouse & detect bales of marijuana, submits affidavit for warrant without mentioning the illegal activity.

a. Hold: warrant is valid, the government would have discovered this information anyway from all these independent sources.  

i. If evidence is in no way derived from 4A violation and supported independently, the subsequent search can be valid even though first search is not.

ii. Majority unwilling to expand exclusionary rule, generally hostile to exclusionary rule in the first place.

1. What are the limits of exclusionary rule? Unwilling to make it something that enhances deterrent effect.

b. Dissent:

i. Concern it creates incentive for PD to disregard the C, and can with impunity illegally enter (though they could be sued), but without concern of exclusionary rule can enter unlawfully so long as they don’t use info from that illegal entry in the affidavit for subsequent search. 

ii. Cannot maintain judicial integrity if we condone this kind of behavior. Should certainly extend rule because deterrence would be very effective if we deterred police from search 2 if search 1 was unlawful, pd would not do a first illegal search.

3. US v. Leon (1984) 1022 – Establishes good faith exception for exclusionary rule 
CI of unproven reliability gave info about three houses, and pd did a long investigation and observed things they considered suspicious. Obtained a warrant for residence/automobiles that was facially valid but not actually based on probable cause. In search lots of evidence was seized. 

a. Exclusionary Rule battered – permits good faith police mistake so long as there is cleaning by the judicial branch

b. Hold: officer was acting in good faith and so exclusionary rule should be modified so that the exclusionary rule does not apply to evidence obtained by an officer acting in reasonable reliance of a warrant obtained from a neutral and detached magistrate but that turns out to be not based on probable cause.

i. Exclusionary rule is not a deterrent to judges/magistrates

ii. Exclusionary rule is not constitutionally based 

1. Therefore the court can remove it completely

2. The court can create remedies to enforce rights

iii. Introduces balancing test

1. Application of exclusionary rule keeps reliable evidence from trial versus benefit of deterring police misconduct

2. If all we care about with the remedy of the exclusionary rule is deterring police conduct, then how will this deter police misconduct if we apply the exclusionary rule in this case.

a. But suppose we care about more, what is the remedy if a privacy right is invaded?

i. Should you be completely remediless if your constitutional rights are violated?

1. Remedy of civil suit exists

c. Concurrence (Blackman): the exclusionary rule is not constitutionally compelled, and lets see what happens if we get rid of it.

d. Dissent: Somebody’s rights were infringed & there’s no other remedies…

e. Dissent(Brennan): a search with a faulty warrant is a violation of 4A and there should be a remedy, which is the exclusionary rule.

i. Majority has drawn an arbitrary line between search by police & appearance by the court.

ii. “Cost outweighs the benefits” doesn’t make sense

iii. even if the evidence were suppressed, most of the time the government would have a case

iv. magistrate should review warrant carefully & police should pay attention to it

1. now there is no incentive to do so

2. will encourage to train cops to accept any signed warrant

v. Talks about IL v. Gates.

vi. The exclusionary rule has been abandoned.

1. Thinks the relationship of the exclusionary rule is constitutionally required to enforce 4A (It is part of 4A).

f. How does the court manage judicial integrity?

i. The express articulated reason of expanding the exclusionary rule to states

1. “To preserve the integrity of the judiciary” in the fashion of if we see a rights violation, we have to have some method to sanction.

g. Stevens (Dissent): an official search and seizure cannot be reasonable AND unreasonable

i. The exclusionary rule is part of the 4A

1. 4A is two important parts:

a. warrant clause

b. reasonableness clause

ii. If you can't exclude the evidence you have no way of enforcing this right.

1. If the court makes a mistake in issuing a warrant there is no remedy

a. The 4A is supposed to protect against government action

h. Assuming Leon is the case, isn't it better to get rid of the warrant theory say police, you don’t have to get a warrant, go search, because if the police had searched and we ask was this a reasonable search, and it violated the 4A because there wasn’t probable cause because the magistrate isn't in the middle now we can suppress this evidence.

2. Herring v. United States (2009) 1047: Who/what does the exclusionary rule deter? Police can make mistake in their own agency and rely on the good faith exception. 
Herring was recognized by law enforcement when he came to pick up his impounded car, and officer called around to see if there was a warrant. Neighboring county said there was, and officer arrested & found evidence, but that was an error. Ooops.

a. Hold: The exclusionary rule is the last result, and should not apply in cases like this negligent clerical error? 

i. The weight of the benefit isn't enough to let the criminal go free.

ii. There would be no deterrent effect on errors like this.

b. Dissent: The point of the exclusionary rule is to ensure rights aren’t violated.

i. These errors must be fixed. We need to reform the system of how these records are kept. One little error here can be a huge error later on.

3. Harris v. New York (1971) 1058 – just as big as Leon but about Miranda.
D sold heroin to undercover cops. They questioned him without Miranda, but when he went on the stand he said he sold them baking powder and that he didn’t remember his statements or something and the cops used the statements solely to impeach him.

a. Hold: While initial un-miranda confession can't be used for evidence, it can be used to impeach him.

i. Exception to general disallowance of testimony, for impeachment purposes only.

b. Dissent (Ginsburg): don’t want to aid law breaking officers and give them incentive to violate Miranda. Makes it so that the D can't be used as a witness, because anything they say will be used to impeach


4. Fellers v. US 1061– standing by 6A commencement of formal proceedings
Grand jury indicted Feller for conspiracy to distribute meth. At his house without Miranda made incriminating statements. Was given Miranda in jail and repeated statements. Appealed saying stmnts were fruits of statements originally obtained in violation of 6A.

5. Kansas v. Ventris (2009) 1063– you can use a statement taken in violation of 6A to impeach D
Statements taken in violation of 6A can be used to impeach D as witness if they take the stand and give a different tale?

a. Hold: statements made to a jailhouse informant can be used to impeach a witness.

b. Ultimately the predominant value is judicial integrity

c. 6A right to counsel, which seemed so much firmer in Miranda, can also be used in formal proceedings and to keep the D off the stands.

d. Dissent (Stevens): stays consistent in his views that the C is violated therefore the remedy of exclusion must apply. Complains treating the actions of the state as a violation of the prophylactic right is wrong, it’s rooted in the C.

i. Lamentable because of broad underpinnings, has helped the prosecution at the expense of the C. representation of counsel is a major part of our system.
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