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This legal opinion reviews the relationship between the Convention on International Trade in Endangered Species of Wild Fauna and Flora (CITES) and the World Trade Organization (WTO), including the General Agreement on Tariffs and Trade (GATT). As it explains, CITES trade measures and WTO rules do not conflict. GATT Article XX specifically allows exceptions to these rules for measures necessary to protect human, animal or plant life or health and for measures relating to the conservation of exhaustible natural resources. In high profile trade-environment disputes, including the Shrimp/Turtle and Asbestos disputes, WTO Panels have justified trade measures taken for environmental and human health purposes under these exceptions. A striking feature of these disputes is that, even while voicing a preference for multilateral solutions, the WTO’s Appellate Body concluded that unilateral measures were justifiable under Article XX. The Appellate Body’s stated preference for multilateral instead of unilateral solutions and its acceptance of unilateral trade measures, including import bans indicates that a measure taken pursuant to a multilateral agreement with broad participation such as CITES would survive a WTO challenge. In fact, multilateral environmental agreements such as CITES “may be the preferred context for trade measures.”

I. Background on CITES and the WTO

The objective of CITES is to control international trade so that it does not threaten the survival of species. The Parties to CITES place a species in one of three Appendices, depending on the species’ conservation status and the effects of trade on that species, to ensure that the species is not over‑exploited due to international trade. Once listed, a species may be traded only according to the requirements of CITES, including the use of import and export permits. For example, imports of specimens of Appendix I species are prohibited for primarily commercial purposes. CITES and its resolutions also provide for the use of quotas, split listings, ranching, and other measures that allow trade in specimens of species from some Parties but not others. The use of trade measures in CITES is not unusual: more than 20 multilateral environmental agreements
 use trade measures such as import/export licensing schemes,
 notice and consent requirements,
 import and export bans,
 and landing and transhipment bans.

All CITES decisions about listing, trade measures, and measures to facilitate sustainable use are based on biological findings, including knowledge of a species’ range, population status, the condition of its habitat, and other ecological factors. For example, the Parties may split list a species if biological and ecological criteria show that some populations require additional trade controls. The Parties also apply biological criteria prior to exporting specimens and approving quotas and ranching operations. The Parties make their decisions at meetings of the Conference of the Parties. They have also the Plants Committee and Animals Committee to evaluate biological and trade data for species included in the Appendices and to provide advice and assistance on other issues relating to the implementation of CITES. The Standing Committee provides continuing oversight of the Secretariat and Plants and Animals committee, as well as conducts the business of the Parties between meetings of the Conference of the Parties.
The WTO Agreements, which include the GATT, are intended to prevent protectionist trade barriers, arbitrary discrimination between trading partners, and unnecessary obstacles to trade among the WTO’s Members. Thus, the national treatment obligation of GATT Article III requires Members to tax and regulate foreign products the same as domestic “like products”—products with the same or similar physical characteristics, end uses, consumer preferences, and tariff classification.
 The most favored nation (MFN) obligation of GATT Article I requires Members to tax and regulate “like products” from all WTO trading partners on an equal basis. GATT Article XI also prohibits restrictions on the importation and exportation of goods, such as quotas or bans.

GATT Article XX, however, includes two relevant exceptions to these rules. Article XX(b) provides an exception for measures necessary to protect human, animal or plant life or health. Article XX(g) exempts measures relating to the conservation of exhaustible natural resources. A measure may qualify for such an exception only if it does not constitute arbitrary or unjustifiable discrimination between countries where the same conditions prevail, and it does not constitute a disguised restriction on international trade.

II. Why CITES Measures Do Not Conflict with WTO Rules

The implementation of CITES requirements certainly implicates the GATT’s rules. For example, a Party’s decision to deny an import permit because the trade is for “primarily commercial purposes” or to deny an export permit because the trade would be “detrimental to the survival of the species” could be viewed as a restriction on trade covered by GATT Article XI. Other decisions implicate the GATT’s most favored nation and national treatment obligations. Consider the “split listing” of species. For example, certain populations of vicuña are included in Appendix I and imports for primarily commercial purposes are prohibited; other populations are included in Appendix II because their populations are larger and imports for primarily commercial purposes are permitted. If a Party rejects imports of vicuña wool (a very valuable product in international trade) from an Appendix I population from Chile, but allows imports from an Appendix II population from Peru, that Party possibly violates its most favored nation obligation. Similarly, if a Party rejects imports of vicuna wool from an Appendix I population from Chile, but allows internal commerce in vicuña wool to continue from its own Appendix II populations, then it violates its national treatment obligation, because it would be treating its vicuna products more favorably than those from Country X.
Yet nothing about the measures in these examples violate a CITES Party’s WTO obligations, because they are justifiable measures relating to the conservation of exhaustible natural resources and necessary to protect animal and plant life and health. These and other CITES measures are protected under GATT Article XX. By virtue of Article XX, CITES measures and WTO rules are entirely consistent with each other.

As noted above, GATT Article XX includes the following two “environmental” exceptions: 

Subject to the requirement that such measures are not applied in a manner which would constitute a means of arbitrary or unjustifiable discrimination between countries where the same conditions prevail, or a disguised restriction on international trade, nothing in this Agreement shall be construed to prevent the adoption or enforcement by any contracting party of measures …

(b) necessary to protect human, animal or plant life or health; [or]

(g) relating to the conservation of exhaustible natural resources if such measures are made effective in conjunction with restrictions on domestic production or consumption.
To help identify the scope of Article XX, dispute settlement panels have asked first whether a measure falls within one of Article XX’s enumerated exceptions, for example subparagraph (b) or (g). Only if it was within one of the exceptions would the analysis proceed to look for impermissible discrimination or a disguised trade restriction under the chapeau. The WTO Appellate Body has specified this analytical sequence as the only proper approach to Article XX.

A. Analysis Under Article XX(g)

Because a number of trade restrictions relating to natural resources have been found to meet the requirements of Article XX(g),
 a country would likely use it to defend its CITES-related trade restriction. WTO panels have established the following three-part test to satisfy this GATT exception:

1. 
The policy for which the disputed trade measure is invoked falls within the range of policies for conservation measures relating to exhaustible natural resources.

2. 
The measure “relates to” the conservation of that exhaustible natural resource. 

3. 
The measure is made effective in conjunction with restrictions on domestic production or consumption.

A CITES-related trade restriction would meet these requirements. First, the Appellate Body has explained that “natural resources” include both living and non-living things.
 Moreover, the Appellate Body in Shrimp/Turtle I emphasized that living resources are also “exhaustible natural resources” within the meaning of Article XX(g):
We do not believe that “exhaustible” natural resources and “renewable” natural resources are mutually exclusive. One lesson that modern biological sciences teach us is that living species, though in principle, capable of reproduction and, in that sense, “renewable”, are in certain circumstances indeed susceptible of depletion, exhaustion and extinction, frequently because of human activities. Living resources are just as “finite” as petroleum, iron ore and other non-living resources.

In addition to sea turtles,
 WTO and GATT trade panels have concluded that clean air,
 tuna,
 herring, 
 and salmon
 are exhaustible natural resources. 

Second, a CITES-related trade measure clearly relates to the conservation of an exhaustible natural resource. In interpreting “relating to” under Article XX(g), the Appellate Body in Shrimp/Turtle I examined the “relationship between the general structure and design of the measure … and the policy goal it purports to serve.”
 It went on to conclude that U.S. import restrictions on shrimp were “reasonably related” to the conservation of sea turtles, because the import restrictions were tied to the nature of the importing country’s sea turtle conservation programs.
 Similarly, the Appellate Body in the Reformulated Gasoline dispute concluded that rules to establish pollutant levels in gasoline were “substantially related” to the conservation of clean air.

Viewed in light of this jurisprudence, trade restrictions taken pursuant to CITES clearly “relate to” the policy goal of conserving exhaustible natural resources. Quotas, split listings, non-detriment findings, and other CITES-related trade measures are all designed to ensure that species are not over-exploited due to trade. In other words, the trade restrictions of CITES are designed to conserve exhaustible natural resources like tigers, elephants, and the many other species to which CITES controls apply.

Third, CITES Parties typically undertake trade restrictions pursuant to CITES in conjunction with restrictions on domestic production and consumption, thus meeting the third element of Article XX(g). The Appellate Body in Reformulated Gasoline explained the Article XX(g) clause “made effective in conjunction with” “is a requirement of even-handedness in the imposition of restrictions, in the name of conservation, upon the production or consumption of exhaustible natural resources.”
 However, it is not a requirement for identical treatment towards the domestic and imported products.
 So long as a Party implements its trade restrictions while also controlling trade in specimens of the same species domestically, it should meet this requirement of “even-handedness.”
B. Analysis Under Article XX(b)

A Party defending a CITES-related trade restriction could also rely on Article XX(b)’s exemption for measures “necessary for the protection of human, animal, or plant life or health. Dispute settlement panels assess a measure’s consistency with Article XX(b) based on two factors. First, they have concluded that policies designed to protect human, animal or plant life or health imply the existence of a risk. As such, the party defending a trade restriction must show there is some risk to human, animal or plant life or health.
 Second, they have imposed a balancing text to determine whether the trade measure is “necessary.”

A CITES Party defending a measure adopted pursuant to CITES would be able to show risk in a number of different ways. To the extent that it is restricting trade subject to a quota or a split listing, it could point to information included in the proposal that led to the species’ inclusion in the Appendices. It could use additional scientific information to defend its conclusion that trade may be detrimental to the survival of the species. In two WTO disputes, EC–Asbestos
 and Brazil–Retreaded Tyres,
 the defending party was able to meet the burden of demonstrating a risk to human health.

To determine whether a measure is “necessary” within the meaning of GATT Article XX(b), panels apply a balancing test. In particular, panels must assess “the extent of the contribution to the achievement of a measure’s objective and its trade restrictiveness, in the light of the importance of the interests or values at stake.”
 If this analysis yields a preliminary conclusion that the measure is necessary, this result must be confirmed by comparing the measure with its possible alternatives, which may be less trade restrictive while providing an equivalent contribution to the achievement of the objective pursued.

It is difficult to assess the consistency of a CITES-related trade restriction against this balancing text in the abstract, given the unique biological status of each species included in the CITES Appendices. It is worth noting, however, that alternatives against which to judge the trade restriction are not likely to be available, because CITES provides the options available to Parties. Thus, if a Party determines bars the importation of an Appendix-I tiger skin because an import is for primarily commercial purposes, allowing the trade by redefining the import as noncommercial is not reasonable. As the WTO’s Appellate Body has stated: “If the responding Member demonstrates that the measure proposed by the complaining Member is not a genuine alternative or is not “reasonably available”, taking into account the interests or values being pursued and the responding Member’s desired level of protection, it follows that the measure at issue is necessary.”
 In other words, measures inconsistent with CITES would not be reasonable and measures consistent with CITES would be. This, in many ways, is entirely reasonable; by virtue of the Article XX exceptions, a CITES Party can fulfill its CITES obligations and its WTO obligations. A WTO decision that requires a Party to disregard its international obligations under CITES would be unreasonable and bring the WTO into disrepute.
 
C. Analysis of the Chapeau 

Once provisionally justified under one of the Article XX exceptions, the measure must also be found to be consistent with the Article XX chapeau. The Appellate Body has stated that the purpose of the chapeau is to prevent a country’s abuse of the provisional exceptions under Article XX by ensuring that the application of any measure imposed pursuant to the legitimate policy objective is exercised in good faith for attainment of that policy objective. In other words, “the measures falling within the particular exceptions must be applied reasonably, with due regard both to the legal duties of the party claiming the exception and the legal rights of the other parties concerned.”
 The Appellate Body has reached this conclusion by noting the chapeau’s three elements:

1. 
The measure is not applied in a manner which would constitute a means of arbitrary discrimination between countries where the same conditions prevail.

2. 
The measure is not applied in a manner which would constitute a means of unjustifiable discrimination between countries where the same conditions prevail.

3. 
The measure is not a disguised restriction on international trade.

While the chapeau includes these three elements, the Appellate Body has not clearly distinguished between “arbitrary” and “unjustifiable” discrimination or how Article XX discrimination differs from the third element of the chapeau, that a measure not constitute a disguised restriction on trade. WTO decisions that interpret the chapeau have either conflated the discussion and analysis of unjustifiable discrimination and arbitrary discrimination, as in Reformulated Gasoline, or failed to explain why certain factors are considered as unjustifiable discrimination and other factors are considered as arbitrary discrimination. For this reason, this analysis does not attempt to place a particular component of GATT jurisprudence into a particular category, but rather addresses the various issues that panels and the Appellate Body have analyzed as part of the chapeau. 
1. International Negotiations
The Appellate Body has found trade-related measures to be unjustifiable and/or arbitrary if, prior to imposition of measures, the WTO Member invoking the exception has failed to make good faith efforts to achieve the policy objective by alternate routes. In Reformulated Gasoline, for example, the Appellate Body found that “[t]here was more than one alternative course of action available,”
 including cooperative arrangements with both foreign refiners and foreign governments.
 Similarly, the Appellate Body in Shrimp/Turtle I found that the failure of the United States to attempt negotiations with the complainants was unjustifiable because 1) there was a legitimate course of action that was reasonably open to the United States; 2) other methods should first be considered because unilateral trade restrictions are the heaviest measure; and 3) unilateral trade restrictions tend to heighten the discriminatory influence of a measure.
 Significantly, however, the duty requires serious good faith efforts to reach an agreement; it is not a duty to reach an agreement. 
The Appellate Body in Shrimp/Turtle I considered the particular conservation concern of sea turtles when determining what was required of the United States. This fact-specific analysis concerned the species being conserved and methods for conserving that species. In that situation, there was a “decided preference for multilateral approaches voiced by WTO Members and others in the international community in various international agreements for the protection and conservation of endangered sea turtles” that required the United States to make a good faith effort to reach an international agreement before imposing trade restrictions.
 This preference was due to the highly migratory aspect of sea turtles. The migratory nature of sea turtles “demands concerted and cooperative efforts on the part of many countries whose waters are traversed in the course of recurrent sea turtle migrations.”
 In addition to this fact, there was general agreement that measures affecting transboundary problems should be dealt with through multilateral agreements. The United States chose cooperation with some trading partners, such as Latin American countries through the Inter-American Convention for the Protection and Conservation of Sea Turtles. However, the United States chose not to pursue negotiation and cooperation with other WTO Members, including the Southeast Asian countries that brought the WTO dispute. The Shrimp/Turtle II Appellate Body “saw the Inter-American Convention as evidence that an alternative course of action based on cooperation and consensus was reasonably open to the United States” which the United States chose not to pursue.
 On these facts, the Appellate Body concluded that the United States should have engaged in good faith negotiations prior to imposing trade restrictions.

These decisions of the WTO Appellate Body show substantial deference to multilateral processes, the very kind that CITES employs before deciding to list a species in the CITES Appendices. CITES is the preeminent instrument for determining when a trade measure is necessary or relating to conservation. For example, the Parties ensure that trade measures are necessary and relate to conservation by applying trade measures only when biological and trade conditions demonstrate that the species is threatened or may become threatened unless trade is strictly regulated. The Parties have developed significant expertise in these issues since CITES entered into force in 1975. The decisions of the Conference of the Parties is supported by expert advice provided by the Animals and Plants Committees and additional oversight of CITES is provided by the Standing Committee. In addition, the Parties apply trade measures to a species only after submission of a detailed proposal, prepared consistently with Resolution Conf. 9.24 (Rev. CoP15), that includes substantial scientific, management, and trade date. Then, the CITES Parties must approve the proposal by a two‑thirds majority vote. This is a substantial framework designed to ensure that decisions are scientifically rigorous and supported by the international community. 

It is the very type of process that the Appellate Body has called for in Reformulated Gasoline and Shrimp/Turtle. Indeed, a WTO panel, with limited or no environmental expertise available to it, is not in a position to second-guess the deliberate, science‑based, multilateral, decision of two‑thirds or more of the CITES Parties. To rule against a CITES measure would represent a repudiation of a decision made by CITES experts on the weight of scientific evidence.

2. The Measure Should Be Flexible and Not Coercive

The Appellate Body in Shrimp/Turtle I concluded that the coercive effect of the United States constituted unjustifiable discrimination because the U.S. Shrimp/Turtle Guidelines established a single, rigid standard to be met by all countries that was “essentially the same” as U.S. standards.
 In practice, the only way a country could be certified was to use Turtle Excluder Devices or fall within an extremely limited exception. In other words, the United States required other countries to maintain sea turtle conservation laws that were “essentially the same” as U.S. practices and procedures. The United States later amended its Shrimp/Turtle Guidelines to require foreign practices and procedures to be “comparable in effectiveness” to U.S. standards.
 The Appellate Body found that this requirement did not constitute arbitrary or unjustifiable discrimination, because it allowed the United States to take into account specific prevailing conditions in its country.
 
The issue of unilateral coercion is not at issue with respect to CITES implementation. As described in the preceding section, CITES has established a robust, scientifically-based, multilateral decisionmaking process. It is a process that all CITES Parties have agreed to by virtue of consenting to be bound by the provisions of CITES.

3. Discrimination Must Have a Direct Relationship to the Objective of the Measure
The Appellate Body has also concluded that an analysis of arbitrary or unjustifiable discrimination under Article XX should focus on whether there is a legitimate cause or rationale for the application of the measures that result in discrimination. A legitimate cause or rationale for any discrimination, however, must bear a rational connection to the objective falling within the purview of a paragraph of Article XX.
 In other words, any discrimination under Article XX(g) must relate to the conservation of exhaustible natural resources or be necessary to protect human, animal or plant life or health; it may not, as it did in Retreaded Tyres, result from decisions of trade tribunals or domestic courts.
 In such circumstances, the Appellate Body has said that discrimination that has no relationship to the objective of the measure constitutes arbitrary or unjustifiable discrimination.
 
In Retreaded Tyres, for example, Brazil barred trade in retreaded tires from all countries except those in MERCOSUR (a trade agreement among several South American countries), because a MERCOSUR tribunal concluded that the ban violated MERCOSUR rules. The Panel concluded that the resulting discrimination was not arbitrary because it was necessary to comply with a MERCOSUR ruling and it was implemented in the narrowest way possible.
 The Appellate Body reversed this conclusion. It agreed that Brazil’s selective import ban was not random or capricious, but said that the ban was still arbitrary and unjustifiable within the meaning of Article XX, because the rationale for the discrimination bore no relationship to the declared policy objective of protecting public health.

Contrary to Retreaded Tyres, any discrimination that results from a CITES-related trade measure will be directly related to the policy objective of conserving species. The discrimination would not be capricious or random because a country would be fulfilling its international obligation to implement CITES. The rationale for CITES and its trade measures have a direct relationship to conservation. 
4. Transparency and Fairness
The Appellate Body has also embraced transparency and fairness as elements of the chapeau. In Reformulated Gasoline, the Appellate Body concluded that U.S. measures establishing pollutant levels in gasoline constituted “unjustifiable discrimination” and a “disguised restriction on international trade” because the United States failed to “count the costs” for foreign refiners of implementing statutory baselines for pollutant levels in gasoline.
 
The Appellate Body expanded on this theme in Shrimp/Turtle I, deciding that the administration of the measure must be transparent and predictable.
 The purpose of the transparency and fairness requirement is to assure WTO Members that their rights will not be restricted arbitrarily. This requirement promotes the general purpose of the chapeau; to make sure that any Article XX exceptions are applied in good faith and are not a means of circumventing a Member’s obligations towards another Member. Transparency imposes a measure of predictability, which also promotes fairness. Lastly, these requirements reassure a sanctioned country that the measure is being applied in a fair and just manner and not for any improper purposes.
 
The Appellate Body concluded in Shrimp/Turtle I that the U.S. Shrimp/Turtle Guidelines were not transparent and predictable enough. The Guidelines did not include a clear procedure for a country to follow for certification, a process that would allow the importation of shrimp. In addition, the procedure did not provide, prior to certification, any formal opportunity for an applicant country to be heard or to respond to arguments against it; the procedure gave no written explanation of why a country’s application was accepted or rejected; the procedure gave no specific notification of whether a country was accepted or rejected; and lastly, the procedure provided no review of, or appeal from, a denial of certification.
 When the United States revised its rules to allow a clear process for importing countries to communicate with the United States, the Appellate Body found that the U.S. rules were consistent with the chapeau.

Unlike the procedures at issue in the Shrimp/Turtle I dispute, the procedures for listing a species in the Appendices are extremely clear. Article XV lays out the procedure for proposing any amendments to the Appendices, including the deadline for submitting proposals and the required two-thirds majority vote for adopting a decision by the Conference of the Parties. Resolution Conf. 9.24 (Rev. CoP15) elaborates at length on the types of information that must be included in a proposal as well as the criteria by which the Parties must determine whether to include a species in the Appendices. CITES and its Rules of Procedure further elaborate on which Parties may vote and how the vote will be conducted. In other words, CITES processes are transparent and fair.
5. Countries Where the Same Conditions Prevail


In order for discrimination to be arbitrary or “unjustifiable, it must be against countries where the same conditions prevail. Although no panel has ever provided a clear interpretation of this requirement, the purpose of the chapeau allows some insight into what conditions to consider. Because the purpose of the chapeau is to prevent a Member from abusing an exception, the conditions to consider should be those that relate to the specific exception invoked by the defending party. 

A WTO panel in EC–Tariff Preferences used this approach without explicitly saying so. In that case, countries were eligible for the European Communities’ preferential tariff rates based on the gravity of the drug issue in those countries. The European Communities granted the preferences to some countries but not others and justified this discrimination as necessary to protection human life and health under Article XX(b). While 12 countries received preferential tariffs, the Panel noted that seizures of opium and heroin in Iran, a non-recipient, were substantially higher than in Pakistan, a recipient. The Panel could find no evidence to conclude that the conditions in respect of drug problems prevailing in the 12 beneficiary countries are the same or similar, or that the conditions prevailing in other drug-affected developing countries not covered by any other preferential tariff schemes are not the same as, or sufficiently similar to, the prevailing conditions in the 12 beneficiary countries.
 In other words, the discrimination constituted arbitrary and unjustified discrimination between countries where the same conditions prevail.
 
Many CITES-related decisions reflect a concern for treating trade in species in accordance with relevant biological factors. For example, split-listings, quotas, and non-detriment findings are all premised on ensuring that trade measures are applied consistent with the prevailing conditions in a specific county. Where a species is threatened with extinction, it will be included in Appendix I. If populations of that same species are not threatened, they will be placed in Appendix II. Similarly, if trade from one country is detrimental to the survival of the species, an exporting country may not issue an export permit. Trade in the same species from another country, however, might not be detrimental and the exporting country may issue an export permit. In other words, CITES decision-making, both at the international and national level, takes into account the biological and ecological conditions that prevail in specific countries, just as the chapeau of Article XX requires.

III. Lex Specialis

The discussion above shows that the GATT and CITES can be implemented without any conflict. The GATT specifically allows exceptions for the kind of measures included in CITES and implemented by CITES Parties.

Even if one finds a conflict between the provisions of the GATT and those of CITES, a strong argument exists under international law that CITES rules prevail over GATT rules as between Parties to CITES, because CITES is more specific than the GATT. This principle of international law known as lex specialis¸ in which specific provisions prevail over general ones, has obvious application to any conflict between the provisions of GATT and CITES. CITES is clearly the more specific agreement, because it covers only international trade in species that are threatened or may become threatened due to international trade; the GATT, in contrast, applies to international trade in all goods.
 The highly specific nature of CITES is emphasized by CITES’ reliance in the decision‑making process on biological and ecological criteria, because only these factors are relevant for determining the conservation status of a species.

Lex specialis is widely accepted for a variety of reasons, as described by the International Law Commission:

A special rule is more to the point (“approaches most nearly to the subject in hand”) than a general one and it regulates the matter more effectively (“are ordinarily more effective”) than general rules. This could also be expressed by saying that special rules are better able to take account of particular circumstances. The need to comply with them is felt more acutely than is the case with general rules. They have greater clarity and definiteness and are thus often felt “harder” or more “binding” than general rules which may stay in the background and be applied only rarely. Moreover, lex specialis may also seem useful as it may provide better access to what the parties may have willed.

These rationales apply with great force to the relationship between CITES and GATT. As explained above, the deliberative, science‑based, multilateral decision-making process of CITES ensures that trade measures are applied on a species-by-species basis and frequently on a population-by-population basis. In addition, CITES processes are designed to ensure that decisions are scientifically rigorous, not arbitrary, protectionist, or discriminatory (principles at the core of the GATT). Even if a CITES measure as applied to a non‑Party were found to conflict with general GATT principles, it still should be considered necessary or relating to conservation under Article XX of the GATT, because it represents the broadest agreement possible, based on the best evidence available, in the multilateral institution specifically designed to protect species from over‑exploitation due to international trade.

IV. Conclusion

This analysis indicates that, as a matter of law, policy and common sense, CITES and the GATT do not conflict. Thus, it is unlikely that any serious claims of conflict will arise. Neither the CITES Parties nor the WTO Members have made a formal statement regarding the relationship between the two agreements.
 As described above, however, GATT jurisprudence provides every reason to believe that the provisions of CITES would prevail if any dispute were to arise.
The health and survival of a species depend directly on ecological factors, such as the quality of habitat, which is closely tied to specific geographic, climatic, and biological conditions. The dependence of populations on ecological conditions makes them very different from other types of products, which are manufactured through production methods not directly dependent on habitat and ecological conditions. Thus, policies that distinguish populations of species based on the conservation status of specific populations are often necessary to protect their health. If policies cannot distinguish endangered from healthy populations, the choice is either to endanger a population further, by allowing trade in individuals from all populations, or to prohibit all trade in the species to protect those that are endangered. Either choice risks losing economic benefits that could otherwise be gained from some populations. In sum, an inflexible interpretation of WTO obligations, which would require a WTO member to treat endangered species the same as healthy populations without exception, is unsound from both a trade and an environmental perspective.
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� United States-Standards for Reformulated and Conventional Gasoline, Appellate Body Report, WT/DS2/AB/R, page 19 (published Apr. 29, 1996) (adopted May 20, 1996), reprinted in 35 I.L.M. 603 (1996) (Reformulated Gasoline, Appellate Body Report).
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