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I. [bookmark: _GoBack]Obligations Arising from Agreement with Consideration
a. Fuller
i. Focus on Reason
1. Functions of Form
a. Evidentiary – evidence of a contract
i. Writing, attestation, notarized document
b. Cautionary – act to prevent inconsiderate action
i. Form that lets you know this is a serious contract with consequences
c. Channeling – explains enforceable contract
i. How to perform requirements of contract
2. Substantial Reasons
a. Private Autonomy
b. Reliance by Promisee
c. Unjust enrichment of Promisor
d. Morality of Promise Keeping
ii. Fuller would be quicker to review reasons for contract
b. Williston
i. Focus on Rules
1. Bargain
a. What came in return for promise?
b. Is there an exchange?
2. Detriment
a. An act other than a promise, or;
b. A forbearance or;
c. The creation, modification or destruction of a legal relation or;
d. A return promise
ii. If both bargain and detriment are present, Williston says you have a contract
iii. Wanted to make simple clear rules so discretion wasn’t as necessary
c. Consideration Elements
i. Consists of either a benefit to the promisor or a detriment to the promisee
ii. Must be bargained for
iii. Gratuitous promises are not enforceable
1. Because they lack consideration
iv. Can’t happen in the past
1. Because can’t bargain for something that already happened (past detriment)
v. Policy 
1. Prevent parties from collecting for promising to not be bad 
vi. Mutuality
1. Detriment on each side doesn’t have to be equal, but it must be present
2. In a bilateral (promise for promise) contract, there is no consideration for the clear promise of A (eg. Lady duff-gordon) if the return promise of B (ex Wood) is illusory.  A receives no legal detriment if B is not truly bound to do something (B is said to have a free way out). 
a. It is commonly stated that both parties must be bound or neither is.
3. Wood v Lady Duff-Gordon
a. Consider how this fits.
d. Freedom of Contract
i. Courts encourage freedom of contract and are reluctant to intervene unless
1. Blackmail
2. Other fishy situations
ii. Parties are stuck with their bargains
iii. Not up to the court to value the exchange
iv. Ex: Hardesty v Smith
1. Lamp invention
II. Promissory Estoppel
a. History
i. Started with Hamer v Sidway
1. Uncle promising nephew $ for refraining from drinking, smoking, etc.
a. Legal behavior 
b. Elements
i. Promise
ii. Promisor should reasonably expect to induce action or forbearance;
iii. Of a definite and substantial character (harm based);
iv. On the part of promisee;
v. Which does induce reasonable action or forbearance;
vi. Binding if injustice can only be avoided by enforcement;
vii. Remedy may be limited
c. Comparison to Classic Contract
i. Detriment need not be bargained for (but should be expected by PR)
ii. Promisee has no application to executory bilateral contract (promise for promise)
1. This is essential!
iii. Detriment/harm is basis of theory, so we can expect courts to require a greater degree of harm
1. Might expect greater use of reliance damages
d. General
i. Charities
1. If make a promise to a charity, they can bring an action without having to prove reliance
ii. Promisor
1. Promisee should have good reason to believe that promisor will act on promise
a. Siegel v. Spear & Co.
i. Furniture company stores P’s furniture and promises to purchase insurance.  Warehouse burns down & hadn’t purchased insurance
ii. P had good reason to believe that D would purchase insurance bc D had insurance connections & would bill P on storage bill for premiums
iii. During Contract Negotiations
1. Sometimes Promissory Estoppel can be applied during contract negotiations
a. Hoffman v. Red Owl
i. Bc D constantly moved benchmark creating more and more detriment from P, it became harder for P to back out of contract
ii. Would have been impossible for P to reverse damage
b. Elvin Assoc. v Franklin
i. Aretha franklin case
ii. D was aware of the expenditures P would have to make on reliance of her promise to sign contract
iii. COA comes from the harm – reliance damages compensate for that harm
iv. Preexisting Duty Rule
1. If you do or promise to do what you’re already obligated to do, then you haven’t given any consideration
III. Unjust Enrichment (restitution/quasi contract/implied in law contract)
a. Elements
i. Enrichment of or benefit to the defendant, and
ii. Injustice if defendant is allowed to retain benefit without compensation.  Generally retention is unjust if:
1. Gift Principle
a. Benefit was conferred with an expectation of payment (or at least not gratuitously) and
2. Choice Principle
a. Benefit was not thrust upon the defendant in circumstances where he had no choice to refuse
i. Officious intermeddler
ii. Exception
1. Doctors may perform life-saving medical treatments 
b. Used when
i. No promise, or
ii. Contract failed for some reason, or
iii. Breaching party to a contract seeks return of value conferred beyond damage caused
c. Implied in fact
i. Expressed by conduct
ii. Formed a contract expressed in conduct
1. Ex: car painting hypo
a. Sitting in car and doesn’t stop car-painter
d. Remedies
i. Restitution not expectancy
ii. Breaching P may recover any value conferred minus damage caused
FIND NOTES FROM 9/27 IN EMAIL – MISSED CLASS
IV. Promissory Restitution (Promises from Benefit Received/ Moral Obligation)
a. Similar to a weak unjust enrichment case with a promise to bolster it
b. Elements
i. Benefit Conferred, and
1. Consider
a. How definite and substantial is the benefit to the promisor?
b. Does the promise help to support the reality, nature and extent of the benefit?
c. Is the benefit proportionate to the promise made?
ii. Subsequent Promise to Pay
1. Consider
a. How clear, solid and reflective (how much time to deliberate btw the benefit and the promise) is the promise?
b. How formal is the promise?
c. Has the promisee relied on the promise?
d. Has a significant part of the promise been performed?
V. Analysis
a. Run through each doctrine above to see if facts fit 
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I. Remedial Theory
a. Reason for Remedies
i. Promote a market economy
ii. Lets businesses what to expect
b. Restitution
i. Preventing the gain of the promisor at the expense of the promisee aka unjust enrichment
1. Puts D back to the beginning by taking profit/gains that D gained from K so far
2. Reliance tends to be greater bc it also looks (in addition to what D gained) what P lost
ii. Used when P has conferred some value on D
iii. Least used
c. Reliance
i. Put P in as good a position as he was before the contract
ii. Used when P has changed his position in reliance of D’s promise
d. Expectancy
i. Put P in as good a position as he would have been if D had performed the contract
ii. Primary remedy for breach of contract
1. Avoided in some situations where it’s too difficult to figure out what expectancy would be
iii. Look at the goal
1. How do cost of performance and diminished value measure
a. Cost of Performance
i. Award whatever costs to fix it plus what was originally supposed to be paid
b. Diminished Value
i. Where were you supposed to be and where are you now?
1. Try to put a value on each
2. Subtract the now from the supposed to be to come up with the $
iv. Analysis
1. What did P really lose?  What performance was expected?
2. What is the difference btw the cost of performance and diminished value?
3. Why is there a difference?
II. Expectancy Damages
a. Actual award
i. General Guidelines
	Paying P
	Performing P

	Value of Performance
	Contract price

	Minus
	Minus

	Saved or salvaged
	Saved or salvaged
(ex: only did part of contracted work)

	plus
	Plus

	Incidentals and/or consequentials
(ex: profits P might have gained if D had performed)
	Incidentals and/or consequentials
(ex: shipping/storage, etc)


1. 
ii. Judges avoid awarding windfalls
iii. Keep in mind the value
1. Eg. Peevyhouse – damages to P’s land was $29K but the land was only worth $300.  Court awards $300.
iv. Can’t be in a better position than would have been if K had been performed
1. Eg. Thorne v White – first roofer left part of the way through and P hires a new roofer to finish.  New roofer puts on a better, more expensive roof.
b. Consider timing of breach
i. If it happens directly after the agreement, there may be a local statute that allows some time to retract.
c. Efficient Breach
i. When D still profits after paying damages because new K/opportunity is more profitable
d. Garden Shed
ii. P needs to show costs and profit
iii. When K is breached by payor
1. K – amt saved = damages
a. For example: K = 10, Work will cost contractor 9, performed 3.  Saved 6 bc amt performed minus amt it would have cost
b. 10 – 6 = 4
b. UCC
i. Quick Review of UCC Parallel Structure
	Buyer (Paying) Party
	Seller (Performing) Party

	1. Substitute Transactions
a. Actual – 2-712 Cover – B obtains substitute at higher price and recovers additional cost plus incidentals and consequentials
b. Hypothetical – 2-713 Market – B obtains additional & necessary to purchase a substitute plus incidentals & consequentials (not punishable by cover)
	1. Substitute Transactions
a.  Actual – 2-706 Resale – S resells goods to another for fewer $ and recovers additional $ that B had agreed to pay plus incidentals & in rare cases consequentials
b.  Hypothetical – 2-708(1) Market – S receives $ necessary to make up difference btw K price of goods he has and lower market value plus incidentals & in rare cases consequentials

	2. No Substitute
a. Buyer accepts defective & under 2-714 (2) recovers difference btw value as promised and value is received
b. Specific performance – 2-716 unique goods B can’t cover
	2.  No Substitute
a. Seller losing a sale sues under 2-708(2) and gets profit (lost volume)
b. Seller sues under 2-709 for price where S can’t resell bc B has goods or goods can’t be resold at reasonable price

	
	


ii. Applies
1. When it’s a sale of goods transaction
2. A few exceptions – they talk about merchants, but most are regular sale of goods
iii. All about expectancy
iv. Breaching seller
1. If S can show that B covered, then it’s up to seller to show
2. Damages should be limited by the cover
v. Breaching Buyer
vi. Lost Volume
1. Seller missing out on profit when selling multiple # of goods (retailer)
2. Governed by 2-708(2)
a. Allows breach to be off-set by any $ received (deposit, etc)
3. Seller allowed to recover lost profit
4. Requirements
a. Customer would have been solicited in a normal market, normal customer.  Seller not at capacity
b. Sale occurs
c. Seller has ample supply (dealer w/ plenty available stock)
III. Limits on Expectancy Damages
a. Hadley Test
i. Injured party can only collect damages that were a foreseeable & natural result of the breach or special considerations disclosed to the breacher at the time of K construction
ii. Limits damages that seem too big
b. Tacit Agreement Test
i. Allows recovery of consequential damages only when D tacitly agreed to assume the risk
ii. One way the court may further limit damages
iii. Preferred by D
c.  Consequential Damages
i. Damages that occur in consequence of the breach
1. Eg. P seeking lost profits
ii. Consider
1. Could damages be foreseen
a. Did they arise naturally (eg. Breach)
b. May reasonably be supposed to have been contemplation of both parties
d. Mitigation
i. After breach, burdened party is expected to minimize damages
ii. Any amount not accumulated because of lack of mitigation can reduce D’s damages
iii. No duty to mitigate – but if you don’t, it’s treated as if you’ve broken the chain of causation (and can’t collect some of the losses)
iv. Substantially Similar Test
1. In a breached contract, the injured party should accept a substantially similar offer to mitigate the damages
2. Can refuse to accept an offer that isn’t substantially similar, but can’t refuse to explore a reasonable offer
a. A wrongly discharged EE should seek substantially similar employment to mitigate damages.  Substantially similar depends on type of employment.
b. For artistic/movie types (Ex. Shirley MacClaine) the type of parts they take impacts their career – something that seems substantially similar (another lead in a movie) may not actually be substantially similar
e. Reasons for limits
i. Remoteness of activity
ii. Consideration paid 
1. Not turning breaching party into insurance company
2. Deter contracts rather than promote them
iii. Injured party might have taken additional steps to protect themselves (mitigation)
f. Uncertainty as a Limit
i. Restatement 2d §352 - Damages are not recoverable for loss beyond an amount that the evidence permits to be established w reasonable certainty
1. New Business Rule – difficult to calculate lost profit damages because business isn’t open yet
2. Must meet the “fact” of reasonable certainty
a. Good expert testimony, etc
ii. Spectrum of judicial treatment
	-----------------------------------------------------------------------------------------------------------------------

	Prove amt of loss w reasonable certainty (least P friendly)
	Less than mathematical certainty is okay
	Whatever facts permit is okay
	At least approximate is okay
	Doubts resolved against breaching party
	Prove “fact” of loss with certainty.  Greater latitude w degree or extent of loss. (really concerned whether there was actually a loss)


iii. Restatement 2d §353 - Loss Due to Emotional Disturbance
1. Recovery for emotional disturbance will be excluded unless the breach also caused bodily harm or the K or the breach is of such a kind that serious emotional disturbance was a particularly likely result
a. Such a kind – kind of K or kind of breach.  Eg. Funeral cases (handling of the body)
2. Parasitic – was the breach accompanied by bodily injury?
3. Is this the type of K either insuring or self insuring by the amount they charge?
a. Furnaces K wouldn’t qualify, but funeral cases would
4. Uncertainty
a. Can you prove there were damages?
b. Foreseeability and mitigation
i. In each case, P is able to show how they were damaged
ii. Limitation doctrines
iii. Can be cut off for different reasons
c. Were there really damages?
i. Higher standard of proof – more than a preponderance of the evidence
5. Normally damages allowed under breach of K are limited to those naturally arising from the breach or contemplated by the parties when the K is made.
iv. Misc
1. Can’t collect attorney fees w/o provision in K
2. Pre-judgment interest – generally not allowed
a. Exception: If it’s a limited amount (only if you know precisely the specific amount, then can collect interest)
3. Punitive damages
a. Generally not recoverable for breach of K unless the conduct causing the breach is also a tort
b. Would prevent efficient breach 
c. K damages are supposed to be compensatory
IV. Reliance Damages
a. Use
i. Typically used when other remedies don’t work well
1. Expectancy may be a problem bc can’t prove damages to a reasonable certainty
2. Occasionally P thinks expectancy wouldn’t provide the damages amount they’d want
a. Eg. Loser contracts
3. Restitution may not be available bc some or all expenses incurred by P didn’t go into D’s pocket
b. Measurement
i. Out of pocket expenses proven to some kind of certainty
ii. Minus any benefits received
iii. Essential Reliance: expenditures made so far in order to live up to K
1. Limit to K price to avoid windfall
iv. Incidental Reliance: incidentally relied on K when making expenditures (eg. Restaurant: advertising, menus, food)
1. Use when lost profits aren’t available
2. Problems
a. Foreseeability – would the breacher foresee this as part of the breach?  If foreseeable, then collectible
b. Outside Factors – ex. Bad weather.  D shouldn’t be responsible for those losses
V. Agreed Damages Clauses (Liquidated Damages)
a. Considerations at the time of K
i. Did the parties intend to provide for damages and not a penalty?
ii. Are anticipated damages uncertain in amount or difficult to quantify?
iii. Is the stipulated amt reasonable in light of anticipated (or actual) loss?
b. Newell Test
i. Is there a legitimate reason for the clause?
1. Consider when drafting, include recitals that set out reasons and calculations
ii. Is the amount reasonable under the circumstances?
1. Does the amount look like what the damages might actually be in event of the breach
c. Alternatives to Agreed Damages Clause
i. Forfeiture of deposit upon breach
ii. Flipping around damages clause – give bonus for early performance instead of penalty for late
iii. Sober Professor Clause – pay ½ as much when writing drunk
d. Challenges
i. Courts willing to challenge when K allows damages for something that wouldn’t otherwise be recoverable
ii. Must be about compensation, not punishment (penalties not enforceable)
e. Calculation
i. Some should set out liquidated damages as formula
1. When the amount will be different for different times/kinds of breaches
f. Upon breach – consider whether clause or other damages calculation will be more beneficial
VI. Remedies for Promissory Estoppel
a. Remedies available
i. Can get either reliance or expectancy
ii. The court will probably award whatever is easiest to calculate
iii. Expectancy
1. Watch out for speculative or uncertain #s
b. Analysis
i. Must first prove it is promissory estoppel
ii. Then calculate damages
c. Look for
i. At will relationships – courts are wary to reward damages of lost profits 
ii. Lost Opportunity – must prove what specific opportunity was lost
VII. Restitution (unjust enrichment)
a. Calculation
i. Sometimes difficult to value services
1. Can calculate:
a. Value added to D’s property
b. Pro-rata on K
c. P’s actual costs
d. Market Value
ii. Prevent Unjust Enrichment
1. Put D back to the beginning
2. D to give up benefit received
iii. Breaching P
1. Value conferred minus damage caused
b. Use
i. When can’t calculate expectancy
ii. Breaching P 
iii. Better recovery than expectancy
iv. P may be able to collect even if the agreement is unenforceable
1. Eg. A promises to give B land (which B already occupies).  In anticipation, B improves land.  K wasn’t valid, but B can still recover unjust enrichment
c. Analysis
i. Who is the breaching party?
1. Where D is breaching party, P can sue outside the K (only if not fully performed)
a. If there’s a provision that don’t allow lawsuits, can still sue bc D breached
ii. Has the K been performed?
1. If already performed the K and all that’s left is payment then can’t sue outside K
2. Can collect more (in cases of loser K) when the K is unfinished
iii. Is K price a limit on recovery?
1. Some states allow recovery even in loser K when breaching party got a good deal in K then breached – owes more than total K price bc it was more expensive to perform
a. Eg. K = 10, 30 = cost to build
VIII. Specific Performance
a. Used
i. When remedy at law is inadequate
ii. More often used with land – historically considered unique
1.  Bona Fide Purchaser – if land is sold to vendee then BFP, the BFP should win and the vendee receive $ damages
iii. Sale of Goods §2-716
1. Used for unique goods and in other proper circumstances
2. Other proper circumstances
a. Eg. Canning tomatoes case.  If P didn’t get tomatoes then entire business was on the line. Damage remedy hard to prove
b. Collection issues may also nudge court toward specific performance
b. Closest to perfect expectancy (except for the time and trouble intervening btw breach and performance)
c. Defenses & Limitations
i. Doesn’t allow for personal services
1. Concerns of slavery
ii. Indefiniteness of performance – what would specific performance look like?
iii. Impracticability of performance
1. Supervision Issues
a. Eg. Girl Scouts – how to determine if D was doing the best job
iv. Unclean Hands
1. Court dislike’s P’s behavior
a. Eg. Campbell Soup case – clause said they could refuse produce but they’d have to approve P selling to anyone else.  Ct said looks unconscionable.
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I. Duress (overpowering)
a. Coerced into a deal that exceeds normal hard bargaining
i. Very factual with an element of lack of alternatives
b. Newell’s Short Test
i. Necessitous circumstances
ii. Nasty conduct
iii. Crummy/imbalanced resulting deal
c. Restatement 2d §175(1)
i. Duress is a party’s manifestation of assent induced by an improper threat by the other party that leaves the victim no reasonable alternative.
1. Threatening something illegal, abusing public process (“comply or I’ll turn you into the IRS”), abusing private process (improperly putting a lien on property), threat of breach of good faith (“if you don’t sign K #2 then K #1 won’t go well”), unfair exchange (“agree or I’ll tell the media”), abuse of power for illegitimate ends.
II. Undue Influence (over persuading)
a. Most common in wills & trusts, but occasionally in K
b. Involves dominant and weaker parties
III. Fraud (misleading)
a. Has a tort counterpart
b. Mislead into entering K
c. Fraudulent
i. Knowingly false or recklessly made representation
d. Material Misrepresentation
i. Assertion not in accord with the facts (the facts have been misrepresented)
ii. Innocent misrepresentations still allow for contract rescission
iii. Half-truths qualify as misrepresentation 
iv. Concealment – taking an action to prevent another from learning something material is same as misrepresentation
v. Non-disclosure 
1. Duty to disclose/failure to disclose something you should have disclosed
2. If you know something material and the other side doesn’t know (or is unlikely to know) and it’s something that would matter then most courts would find a duty to disclose
3. Duty is higher on sellers than buyers
4. Analysis
a. Does the seller know?
b. Does the seller know that the buyer doesn’t know?
c. How material is it?  Would it matter? How easily accessible is the information?
e. Damages Allowed
i. Difference in value btw the value of the purchase price and the value of what they received
ii. Victim can also recover consequential damages due to detrimental reliance
IV. Public Policy (bad K or bad clause)
a. Clause or K is so against public policy that court won’t allow its enforcement
b. Covenants Not to Compete
i. If unreasonably restrain trade they’re unenforceable
1. They restrain trade if either:
a. Performance of promise would limit competition; OR
b. Performance of promise restricts promisor in exercise of gainful occupation
2. Restraint is unreasonable if either
a. It is not ancillary to an otherwise valid transaction or relationship.  It is ancillary where promisee has interest worthy of protection to balance hardship to promisor and injury to public (eg. Protection of goodwill in sale of business or protection of trade secrets or customers in employment K); OR
b. It is ancillary BUT
i. Restraint is greater than necessary to protect promisee’s legitimate interest OR
ii. Promisee’s need is outweighed by hardship to promisor and likely injury to public
c. Goodwill – seller (ex. Beauty parlor) could agree for a limited amount of time and a limited area not to open a new business
d. In limited circumstances in employment K w/ certain EEs with access to customer lists/trade secrets can limit where they work for a certain period of time afterward
e. If hardship is too great or too hard for public to get services (eg. Only 2 doctors in town) then cts may invalidate the clause (even tho it meets other requirements)
f. Ancillary – EE must be of some importance that may actually threaten ER’s business interests
ii. Must be reasonable
1. Time
2. Geography
3. Scope of Activity
iii. Court’s options if failed in one or more reasonable categories
1. Void clause
2. Blue pencil rule – strike out parts
3. Rewrite
iv. Drafting Considerations
1. Try to draft to withstand blue pencil rule
2. Better form of drafting is to list areas included in restrictions (avoid broad language, listing restrictions)
c. Exculpatory Clauses
i. Trend is against enforcement
1. Attempts to avoid liability for intentional or reckless conduct not enforced (simple negligence may get you out)
2. More complicated when attempt to void liability for simple negligence
	More likely Okay
	Less Likely Ok

	Commercial deal
	Consumer deal

	Negotiated K
	Form/boilerplate K

	Optional activity (e.g. sports)
	Necessary activity (e.g. housing, health care)

	Adults
	Children


d. Compare with freedom of K policy arguments
V. Unconscionability (pieces that don’t fit into other categories) 
a. Two Types
i. Procedural (akin to duress, fraud or undue influence)
1. Something wrong with how K came about 
ii. Substantive (akin to public policy)
1. Court doesn’t like the result 
b. Policy Battle
i. Pro Unconscionability
1. Avoid “hard cases make bad law” problems – if don’t have Unconscionability doctrine then judges will alter existing doctrines to achieve same result.  (may negatively impact future cases with weird precedent)
ii. Anti Unconscionability
1. Gives too much discretion to judge
2. Too uncertain to plan (Hillman notes that no real doctrine exists)
c. Test
i. Prevent oppression and unfair surprise, but do not (first part most important)
ii. Disturb allocation of risks due to superior bargaining power
d. Use
i. Applies to sale of goods by statute (UCC 2-302) and more generally (form K, more likely consumer deals than commercial deals)
VI. Warranties
a. Core description in warranty
i. If you have an express warranty & attempt to disclaim (and they clash) then you have to allow warranty
ii. Description itself – if a hay-bailer didn’t bale hay.  Warranty implied by name
VII. Duty to Read
a. Applies to most people – must take preliminary steps to protect self
b. People are supposed to read docs before they sign
VIII. Lack of (New) Consideration
a. Performance of a legal duty (R2d §73) Preexisting Duty Rule
i. If performing a duty you’ve already promised to do, then it’s not consideration
ii. For new consideration, there must be actual new consideration not just pretense
1. Eg. AK Packers case – workers demanded more $, but they didn’t give any new/additional consideration since they were already obligated to do the work
b. UCC §2-209 rejects preexisting duty rule for sales of goods
c. When forming a new K
i. There needs to be some period of time between the old K and the new where no K or preexisting duty exists. (Williston)
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I. Provides that some K require a written memo signed by the party to be charged
II. Types of K Covered
a. Real estate broker provisions
b. Suretyship – promise to answer for a debt default or miscarriage of another
i. Exception
1. Main Purpose or Leading Object Rule – if the main purpose or leading object is for the promisor’s own benefit then don’t need a written signed document
c. Agreement upon consideration of marriage
i. Applied to: where part of consideration is marriage or a promise to marry, parents promise a house or other wealth, agreement to adopt children, agreement for parents to live w/ couple
ii. Never applied to mutual promise to marry
d. K involving a creation or transfer of an interest in land
i. Executory K – a K that is attempting to create or transfer an interest in land needs a writing signed by the party in charge
ii. Leases for more than 1 year
iii. Easements for more than 1 year
iv. Possession PLUS making improvements/paying taxes/etc
1. Seavy v Drake
e. Any agreement that can’t possibly be performed within 1 year
i. Day 1 is the K formation
ii. Extension/Termination – no uniform answer but cts tend to narrowly construe
f. Sale of Goods for $500 or more
i. UCC §2-201(1)
1. Sufficient to indicate that K for sale has been made
2. Memo may omit or incorrectly state terms
3. Not enforceable beyond quantity stated
ii. UCC §2-201(2)
1. Btw merchants (no consumers) if a recipient doesn’t respond to a letter satisfying the writing requirements within 10 days is enforceable K
2. Lose statute of frauds defense but nothing else
iii. Exceptions
1. Specially manufactured goods that aren’t suitable for sale to others and for which a substantial beginning has happened
2. Admission by testimony or otherwise in ct will satisfy statute
3. Part performance provision or part payment (at least enforceable for the part that’s been paid or delivered/received)
III. Satisfying the Statute
a. Written memo by the party in charge
b. Needs to contain
i. Conservative – most all K terms
ii. Middling – restatement view: memo that reasonably identifies subject matter, K has been made and includes essential terms with reasonable certainty
iii. Liberal– UCC allows for omissions & errors as long as it shows K was made
iv. Courts allow outside evidence to fill in any gaps or ambiguities
c. Electronic – can contract electronically (recordings aren’t clear)
d. Allows multiple documents to act as memo
i. Most courts require they all refer to same transaction
ii. In some cases, if can tie all papers together then it’ll satisfy
e.  Doesn’t need to be designated as memo 
f. Need not send to other party
g. Timing – can be before or after K, must indicate K was made
h. Defiant memo – smart ass
i. Signature – any symbol intended to authenticate (letterhead doesn’t count)
IV. Noncompliance
a. Makes K voidable, not void
b. Can be waived - must raise as affirmative defense
c. Other recovery may be allowed
V. Terminology
a. Within the statute – one of K types covered
b. Taken out of the statute – was covered but removed by exception or excuse
c. Requirements have been satisfied – there’s a signed memo that the ct finds satisfactory
VI. Promissory Estoppel
a. Even if the SoF does apply, there’s usually a PE argument to be made
VII. Unconscionable Injury
a. Been whittled down, almost any change of position seems to satisfy
b. Eg. P moves to Hawaii and doesn’t get job promised.  Moving to HI is unconscionable injury
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Need to know:
1-305(a) – remedies to be liberally administered
2-201 – statute of frauds
2-302 – unconscionable K or clause
2-313 – express warranties (by affirmation, promise, description or sample)
2-314 – implied warranties (merchantability, usage of trade)
2-316 – exclusion or modification of warranties 
2-706 – seller’s resale incl K for resale
2-708 – seller’s damages for non acceptance or repudiation
(2) – lost volume
2-712 – cover: buyer’s procurement of substitute goods
2-713
2-714 – buyer’s damages for breach re: accepted goods
2-716 – specific performance for unique goods and in other proper circumstances
2-718
(a) Liquidated damages clause enforcement
Williston/Fuller
Approach to K
Williston (substance, more expectancy, policy)
Approach to promissory estoppel remedy
Ex. Uncle promises to give $1000 to nephew so nephew can buy car.  In reliance, nephew buys car for $500. Williston thinks uncle still owes $1000 instead of only the amt necessary to purchase car
Enforce the promise!
Rules
Fuller, more reliance)
Promissory estoppel
Would compensate for the harm instead of enforcing the promise
Forms - evidenciary
General Analysis
Does the UCC apply?
Is it within the statute of frauds
What are the defenses
Was there consideration
What are the remedies
Is there mutuality
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