Wilderness Management by the Multiple Use Agencies:

What Makes the Forest Service and the Bureau of Land Management Different?

By Robert L. Glicksman*
The organic statutes for the Forest Service and the Bureau of Land Management direct each agency to manage lands under its jurisdiction in accordance with nearly identical multiple use, sustained yield mandates. Like the dominant use agencies, the National Park Service and the Fish and Wildlife Service, the multiple use agencies are required to identify lands suitable for preservation as wilderness and must manage lands designated by Congress as wilderness pursuant to the Wilderness Act. Although the Forest Service and the Bureau of Land Management are subject to parallel statutory regimes, wilderness preservation practices in the national forests and on the public lands have diverged. More acres in, and a greater percentage of, the national forests are protected as wilderness, and the Forest Service generally has been more receptive to wilderness preservation than the Bureau of Land Management.  This Article explores whether the divergence is due to differences in the physical characteristics of the two land systems, agency culture and organization, interactions between the agencies’ organic statutes and either the Wilderness Act or other statutes, agency management policies and procedures, degree of congressional commitment, and judicial treatment.  After concluding that several of these factors have more explanatory power than others, the Article suggests statutory and administrative actions that would allow wilderness to be preserved as effectively on the public lands as in the national forests.

I. Introduction

Each statute that governs management of the lands and resources owned by the federal government allows a different mix of uses. The organic statutes for the National Park Service (NPS) and the U.S. Fish and Wildlife Service (FWS) are often referred to as “dominant use” statutes, as they favor preservation, recreation, or fish and wildlife protection over extractive and commodity-production uses.
 The statutes from which the U.S. Forest Service and the Bureau of Land Management (BLM) derive their authority, by contrast, direct those agencies to manage for enumerated multiple uses, none of which predominates over the others in the land system as a whole.
 All four land management agencies are subject to the Wilderness Act of 1964,
 the statute reflecting the most strongly preservation oriented mandate of any of the federal land management laws.
 When it applies, the Wilderness Act may displace the dominant or multiple use mandate that would have otherwise applied to a tract of federal land had it not been designated as official wilderness.

The application of the Wilderness Act to the land management agencies may differ according to the terms of the Wilderness Act itself.
 Differences also may arise because of the degree to which the nature and scope of uses permitted by agency organic statutes are consistent with wilderness preservation, the manner in which each agency’s organic statute interacts with the Wilderness Act, or the manner in which the agency exercises any discretion vested in it by the combination of its organic statute and the Wilderness Act. Nevertheless, given that both the Forest Service and the BLM are subject to virtually identical multiple use, sustained yield mandates under their organic statutes,
 one might have expected that administration of the Wilderness Act in the national forests and on the BLM public lands would operate in similar fashion.

That expectation is not matched by the reality of Wilderness Act implementation on the multiple use lands. Designation and management of wilderness areas by the two agencies subject to either dominant use or multiple use mandates may be closer to each other than they are to Wilderness Act implementation within the other land system category.
 The histories of Forest Service and BLM management of designated and potential wilderness areas, however, do not fully align.
 As George Coggins and I have noted more broadly, wilderness areas on lands owned by the federal government are managed by agencies with their own traditions, missions, and governing standards, with “no pretense of uniformity, or even coordination.”

The most obvious and objective manifestation of the differences in wilderness management experiences between the two multiple use agencies is the acreage of wilderness areas administered by the two agencies.  The National Wilderness Preservation System (NWPS) includes 109.5 million acres spread across 757 wilderness areas.
  Of that amount, 36.1 million acres of wilderness are located in 439 units of the National Forest System, while only 8.7 million acres of the public lands
 found in 221 units administered by the BLM are part of the NWPS.
  Thus, the Forest Service manages about four times the wilderness acreage as the BLM.  On a percentage basis, the difference is even starker.  Wilderness areas in the national forests make up about 18.7% of the 193 million acres that comprise the National Forest System.
  The comparable figure for the BLM is 3.5% of the 247.5 million acres of public lands.

The differences between the two multiple use agencies in their approaches to wilderness designation and management, however, appear to extend beyond the number of acres Congress has required each agency to preserve as wilderness.  The four federal land management agencies “clearly differ in their receptivity to wilderness designation and management.  Both the Forest Service and the BLM, for example, have at times evinced hostility toward wilderness designation.”
  That hostility seems to be a more persistent strain of BLM land management policy than for the Forest Service, at least by some assessments.  According to Professor Coggins, writing in 1983, “the [BLM’s] commitment to preservation was often questioned—most severely by its own employees.”
  He put the matter even more bluntly several years later, charging that “the BLM has evidenced a consistent antiwilderness bias.”
  He has also characterized wilderness designation as “antithetical to the agency’s historic orientation.”

The Forest Service’s track record in managing wilderness is certainly not free from controversy and criticism, contributing at times to “erosion of the agency’s credibility and public trust.”
  In their landmark evaluation of Forest Service planning, however, Charles Wilkinson and Mike Anderson concluded that

The Forest Service can rightfully claim credit for pioneering the concepts and methods of wilderness planning.  Thirty-six years before reference to “wilderness” appeared in any federal statute, the Forest Service began to establish wilderness areas.  The management standards of the Wilderness Act of 1964 are nearly identical to Forest Service regulations written twenty-five years earlier.

Wilkinson and Anderson added that “[t]he Forest Service began, and has remained, at the frontiers of administrative creativity and efficiency.  It has made trailblazing contributions by . . . instituting the world’s first wilderness program . . . .”

These broad-brush generalizations are undoubtedly oversimplifications, as the commitment of each agency to wilderness preservation before 1964 and to promoting the Wilderness Act’s goals thereafter on lands within its jurisdiction has waxed and waned over time.  Moreover, all four of the federal land management agencies jointly operate a wilderness management training center in Missoula, Montana.
  According to Peter Appel, this cooperative venture “has undoubtedly contributed greatly to unifying the various agencies’ visions of wilderness.”
 Nevertheless, a perception persists in at least some corners that the Forest Service has been a more faithful steward of lands worthy of preservation as wilderness than the BLM has been.
  Further, as the discussion above indicates, at least one objective manifestation of the role that wilderness plays in administration of the public lands and the national forests—number of acres within each land system that have been designated as official wilderness—seems to bear out the more central role of the Forest Service in wilderness preservation.
  Given that both agencies operate under the same multiple use, sustained yield mandate, a comparison of the records of the two agencies seems to be in order.  Have the two agencies actually diverged in their reactions and approaches to wilderness preservation mandates?  To the extent that they have, what factors might explain that divergence?  Finally, do the disparate experiences of the BLM and the Forest Service provide any insights into the factors that are most likely to foster or thwart effective wilderness preservation on the federal lands going forward?

This Article takes a somewhat impressionistic look at those questions.  Part II identifies six factors that may have played a role in the approaches to wilderness designation and management that the two multiple use agencies have adopted.  These include the physical characteristics of the lands managed by the Forest Service and the BLM; the history, culture, and structure of each agency; differences in statutory mandates that govern the activities of the two agencies; differences in agency policies, including the implementation of land use planning responsibilities; congressional interest in and commitment to wilderness preservation on the public lands and in the national forests; and judicial treatment of wilderness-related decisions by the two agencies.  Part II assesses whether each of these factors has contributed to differences in the way wilderness preservation efforts have proceeded on the public lands and in the national forests.  It concludes that of the six sets of variables, physical characteristics, agency culture and structure, the nature of Forest Service and BLM planning responsibilities under their organic acts, and congressional interest are probably the most important.  Judicial review of agency decision making appears to be the least important, and may have even played a homogenizing role.  Agency management policies have certainly diverged, but they have been inconsistent within a particular agency, and are likely to have been largely driven by some of the other variables in any event.  Part III builds on this assessment by recommending legal changes to strengthen wilderness preservation on multiple use lands by reinforcing the factors that have promoted preservation and diminishing the role of factors that have undercut it.  Part IV provides a brief conclusion.
II. Potential Distinguishing Features of Wilderness Management by the  Multiple  Use Agencies

Notwithstanding that both the Forest Service and the BLM administer lands they control under the same multiple use, sustained yield management standard, wilderness areas comprise a greater percentage of the National Forest System than the lands within the BLM’s domain.
  In addition, the Forest Service appears to have been more receptive to managing its lands as wilderness and to promoting wilderness preservation goals than the BLM has been, at least for significant portions of the last century.
 This Part identifies several factors that may have contributed to the greater role that wilderness preservation has played in the national forests than on the public lands administered by the BLM.  It also assesses the likelihood that each factor has played a significant role in the history of wilderness designation and management on the two land systems.


A.
Physical Resource Characteristics

One obvious explanation of why there are far more acres of wilderness in the national forests than on the public lands, and that a significantly higher percentage of the national forests than the public lands is comprised of wilderness, is that the national forests harbor more wilderness-worthy terrain than the public lands.  Logically, an assessment of that hypothesis should begin with a definition of what qualifies as wilderness.  Happily, the Wilderness Act defines wilderness:

A wilderness, in contrast with those areas where man and his own works dominate the landscape, is hereby recognized as an area where the earth and its community of life are untrammeled by man, where man himself is a visitor who does not remain.  An area of wilderness is further defined to mean in this chapter an area of undeveloped Federal land retaining its primeval character and influence, without permanent improvements or human habitation, which is protected and managed so as to preserve its natural conditions and which (1) generally appears to have been affected primarily by the forces of nature, with the imprint of man’s work substantially unnoticeable; (2) has outstanding opportunities for solitude or a primitive and unconfined type of recreation; (3) has at least five thousand acres of land or is of sufficient size as to make practicable its preservation and use in an unimpaired condition; and (4) may also contain ecological, geological, or other features of scientific, educational, scenic, or historical value.

Unhappily, the definition has multiple components, some of which are subjective,
 and some of which may contradict others.
  These features of the definition make it difficult to devise a simple metric for land that clearly does or not harbor the attributes of wilderness.  As Fred Cheever has noted, “[J]ust because we all seem to agree that wilderness has value, that it satisfies a need many, many of us feel, does not mean we agree about what wilderness is or how to preserve it.”

 1. Objective Characteristics
The most objective component of the definition of wilderness is that an area must be at least 5,000 acres in size or otherwise be of sufficient size as to make its preservation and use in an unimpaired condition practical.
  Both multiple use agencies manage hundreds of millions of acres of land.
  The issue is whether the national forests and public lands include sufficiently large unimpaired, contiguous tracts to satisfy this wilderness criterion.  With respect to the national forests, the answer was clear.  The Wilderness Act itself designated 9.1 million acres of the national forests as instant wilderness.
  When the Forest Service conducted its first Roadless Area Review and Evaluation (RARE) after the Act’s adoption, it determined that an additional 58 million acres of national forest lands qualified as roadless tracts of at least 5,000 acres.
  The RARE II process, commenced in 1977, expanded that figure to about 62 million acres.
  The Forest Service, in adopting a rule in 2001 governing management of roadless areas in the national forests, identified 58.5 million acres of roadless areas of at least 5,000 acres, slightly less than one-third of all National Forest System lands.

The Wilderness Act did not designate any of the public lands as wilderness.
  When Congress adopted the BLM’s organic act, the Federal Land Policy and Management Act (FLPMA), in 1976, however, it ordered the BLM to review roadless areas of 5,000 acres or more that had wilderness characteristics and report to the President on the suitability of those areas for preservation as wilderness.
 The initial BLM FLPMA inventory, prepared at the end of the Carter Administration, identified about twenty-three million acres outside Alaska that qualified as lands of sufficient size with wilderness characteristics.
  Although some regarded that figure as “inordinately low,”
 the public lands at that time at a minimum included substantial amounts of land that satisfied this objective criterion for wilderness designation.  The amount identified by the BLM was thirty-five million acres less than the amount identified in the national forests, however.
  The baseline for wilderness designation on the public lands therefore started with a lower figure than the baseline resulting from the Forest Service’s roadless area inventory processes.

2.  Subjective Characteristics
A second, somewhat less definitive feature of wilderness under the statutory definition is that it “generally appears to have been affected primarily by the forces of nature, with the imprint of man’s work substantially unnoticeable.”
  According to John Leshy, large roadless areas in the national forests “may be somewhat less seriously threatened with development than BLM lands, because they tend to be more remote and in terrain less accessible to motorized vehicles.”
  In addition, fewer major mineral deposits were discovered in tracts in the national forests that were large enough to qualify as wilderness, at least at the time Congress adopted the Wilderness Act and in the early years of administrative wilderness designation.  Even where oil, gas, or locatable minerals were known to exist, the remote location and rugged terrain tended to make extraction impractically expensive.
  There was relatively little demand during this period for uses of potential wilderness areas in the national forests that were incompatible with wilderness designation.  Professor Leshy again explains:  
“The first areas designated [by Congress in the Wilderness Act] tended to have little value for timber or mining companies, especially when the high cost of extraction from remote areas was taken into account.  Isolation and rugged terrain were, of course, important reasons why these remote areas had never been roaded, privatized, logged, or mined.”
  
Relatedly, the public lands, at least before the growth in popularity of off-road vehicle recreation, were “less popular for outdoor recreation on foot and thus there [was] less popular pressure for their designation as official wilderness.”

Another condition for qualification as wilderness is that an area have “outstanding opportunities for solitude or a primitive and unconfined type of recreation.”
  The reference to “primitive” recreation harkens back to regulations adopted by the Forest Service in 1929 (known as the “L-20 regulations”) that designated “primitive areas” in the national forests within which the agency would maintain “primitive conditions of environment, transportation, habitation, and subsistence, with a view to conserving the value of such areas for purposes of public education, and recreation.”
  The absence of a clear definition of primitive areas, either in the statute or in the L-20 regulations, diminishes the utility of the reference to that term in the definition of wilderness in ascertaining which areas qualify as wilderness.
  Current Forest Service regulations are also unhelpful, defining primitive areas as “those areas within the National Forest System classified as Primitive on the effective date of the Wilderness Act, September 3, 1964.”
  

The statutory definition’s reference to “opportunities for solitude” may reveal more about whether the concept of wilderness was likely to cover greater portions of the national forests than the public lands.  Both the Forest Service and the BLM rely on the concept of “screening” to assess whether their lands possess the opportunities for solitude required to qualify as wilderness.
  The Forest Service Handbook has directed field staff to consider the presence or absence of screening in assessing wilderness characteristics.
  The national forests do not lack for screening: of the 193 million acres included in the National Forest System, almost 140 million acres—roughly three-fourths—are forested.
  On the other hand, the BLM characterizes well over half of the 247 million acres of public lands (approximately 154 million acres) as “scrub.”
  Scrub accounts for approximately 128 million acres—almost 74%—of BLM’s 174.2 million western lands.
  Forested lands comprise only 10%, 17.9 million acres, of the public lands in the West.
  Solitude can certainly be found amidst BLM scrubland, but in its 1978 Wilderness Inventory Handbook, issued two years after FLPMA ordered it to assess the public lands for wilderness potential, the BLM assessed solitude by examining the area’s size, natural screening, and ability to find a secluded spot.
  Natural screening became a significant consideration in establishing Wilderness Study Areas (WSAs), as the BLM determined that certain areas did not provide sufficient solitude because they lacked outstanding vegetative or topographic screening.
  Although the BLM now makes clear that solitude can be found in areas without screening,
 its earlier policies adopting the Forest Service’s view of solitude help account for its low number of WSAs.
The final feature of wilderness referred to in the Wilderness Act’s definition of that term is whether areas “contain ecological, geological, or other features of scientific, educational, scenic, or historical value.”
  That portion of the definition refers to ecological features, but qualifies the reference by requiring that the features have scientific, educational, scenic, or historical value.
   Although the statute is not without ambiguity, there does not appear to be any linguistically plausible way to interpret the definition as not applying the qualifying language “of scientific, educational, scenic, or historical value” to ecological features and geological features, as well as to “other features.”
  Perhaps as a result, as Sandi Zellmer has noted:

[F]rom the outset, many wilderness areas were chosen for reasons other than their ecological amenities. Unlike the National Wildlife Refuge System and some other types of preserves, the wilderness system was not designed to ensure that areas with the most biodiversity potential are included; rather, Congress and wilderness advocates . . . were more concerned with recreational and aesthetic virtues.
  
Given that emphasis, it is not surprising that more portions of the national forests, which tend to feature more spectacular scenery and opportunities for hiking and camping in wooded areas, than of the public lands were chosen as wilderness. John Leshy describes “‘rock and ice’ wilderness’” as “the low-hanging fruit that Congress picked first.”
 Similarly, Professor Zellmer notes that “the wilderness system generally protects scenic areas of ‘rock and ice’ rather than wetlands, grasslands and other more biologically productive but less visually spectacular areas.”
 The BLM lands have been referred to as “the lands no one wanted,” having been unclaimed and unreserved during the federal government’s disposition of the public domain; “many viewed them as a vast arid wasteland of little use to anyone.”
 Had ecological value in isolation been the test, the wilderness designation patterns on the two multiple use systems might have been different. As FLPMA recognizes, the public lands administered by the BLM have “ecological, environmental” value,
 and one of the policies motivating FLPMA’s adoption was land management to protect those values.


B.  History, Culture, and Organization
The greater role that wilderness preservation has played in the national forests as compared to the public lands is a function of more than just the physical characteristics of the two land systems and the manner in which those characteristics interact with the statutory definition of wilderness adopted in 1964. The pre-Wilderness Act history of land and resource management by the two multiple use agencies, the timing of the Wilderness Act’s application to the two land systems, the impact of management and the activities it permitted before the Wilderness Act’s adoption, and the organizational structure of the Forest Service and the BLM also affected the scope and nature of wilderness management by those agencies.

1.  Pre-Wilderness Act Agency History

The Forest Service was attuned to preservation generally and to preservation of wilderness-like lands in particular much earlier than the BLM. In a sense, preservation was built into the Forest Service’s DNA in a way that it was not for the BLM.
 The Forest Service has often been criticized for prioritizing timber production over other multiple uses.
 Demand for timber during and after World War II fueled this emphasis on maximizing timber production.
 That emphasis, and particularly the Forest Service’s authorization of clearcutting, sparked criticism of the kind reflected in the Bolle Report
 and the Church Guidelines in the early 1970s.
 Those investigations and a court decision halting clearcutting in a West Virginia national forest
 helped prompt adoption of the NFMA in 1976.

Notwithstanding such criticisms and practices, a commitment to preservation of wild lands is deeply rooted in the Forest Service’s history.  The utilitarian philosophy to which Gifford Pinchot, the first Chief of the Forest Service, was committed “was basically antithetical to the views of John Muir and other wilderness advocates.”
  Soon after Pinchot’s departure in 1910, however, interest within the agency in preserving national forest lands surfaced, and agency scientists in the ensuing two decades criticized the significant expansion of the national forest road system, calling for permanent protection of wilderness regions of the forests.
  In 1919, Arthur Carhart, a landscape architect employed by the Forest Service, persuaded the agency’s office in Denver to halt development that threatened the scenic beauty of Trapper Lake in the White River National Forest.
  During the 1920s, Carhart and another Forest Service employee, Aldo Leopold, began pressing for the creation of national forest wilderness areas.
  In 1924, the Forest Service established the Gila Primitive Area, “the first formally protected wilderness in the United States, perhaps in the world,” and the establishment of five more such areas followed shortly hereafter.

In 1929, acting under the Forest Service Organic Act,
 the Forest Service issued its first regulation, Regulation L-20, to protect primitive areas.
  Regulation L-20 resulted in the creation of more than fourteen million acres of primitive area by 1939,
 but the regulation permitted logging and the Forest Service regarded the designations as temporary.
   In 1939, the agency replaced Regulation L-20 with the more protective “U Regulation,” which resulted in reclassification of primitive areas as wilderness, wild, or recreation.
  Road construction, logging, and motorized vehicle use were barred in the first two categories.
  Although enthusiasm for wilderness protection diminished during and after World War II,
 when Congress adopted the Wilderness Act in 1964, it designated as “instant wilderness” all 9.1 million acres that the Forest Service had classified as either wilderness or wild under the U Regulation.
  The Wilderness Act ordered the Forest Service to study the wilderness potential of additional lands previously classified as primitive areas, indicating that Congress was not satisfied with the scope of the Forest Service’s previous protective efforts. 
  Its designation of all nine million acres of Forest Service wilderness and wild areas as permanent wilderness, however, represents a codification of the Forest Service’s early, precedent-setting wilderness protection efforts.
  While some of the Forest Service’s wilderness protection efforts may have been motivated by a desire to avoid transfer of jurisdiction over its most scenic land to the NPS,
 wilderness preservation was an agency priority well before adoption of the Wilderness Act.
  The Forest Service’s tradition of wilderness protection thus was “the starting point of the current wilderness preservation system.”
 

The BLM followed a completely different path toward wilderness preservation.  Its efforts to protect wilderness came much later and, unlike the Forest Service’s efforts, were not of its own initiative.  The BLM was created in 1946 when the Grazing Service and the General Land Office merged within the Interior Department.
  Until Congress enacted the BLM’s organic act, FLPMA, in 1976, the agency’s traditional mission involved transferring land to private interests and facilitating resource extraction.
  As Michael Blumm has explained, “Congress considered BLM lands temporary public lands—soon to be sold or granted to private owners.  Thus, designating wilderness on BLM lands made little sense until the federal policy of disposition changed.”
  It was not until FLPMA’s adoption that Congress settled on a policy that “the public lands be retained in Federal ownership”
 and that those lands “be managed in a manner that will protect the quality of scenic, scientific, historical, ecological, [and] environmental . . . values,” and “that, where appropriate will preserve and protect certain public lands in their natural condition. . . .”
  Congress ordered the BLM to inventory its lands to determine their suitability for wilderness, for the first time raising the possibility of carving wilderness areas out of the public lands.
  By then, however, the prospects for wilderness designation were less promising than they had been when Congress created instant wilderness in the national forests twelve years earlier.

2.  Timing and Impact of Wilderness Application
The Wilderness Act designated all areas classified by the Forest Service as wilderness, wild, or canoe before September 3, 1964 as wilderness areas.
  It also directed the Forest Service to review for wilderness suitability additional areas that the agency had designated primitive and report the results to the president, who would submit recommendations to Congress.
  Of the areas recommended by the president for wilderness designation, only those designated by act of Congress would become wilderness.
  The Wilderness Act also specified the procedures, including public notice and hearings, which the Forest Service would be required to pursue before submitting its wilderness designation recommendations to the president.
  The Act required the Secretary of the Interior to engage in similar review processes for the national parks and wildlife refuges.

The Forest Service began its RARE I review in 1967, examining which national forest roadless areas should be included in the NWPS on top of the nine million acres of wilderness created by the Act itself.
  That review process covered even more acres than the Wilderness Act required, identifying fifty-six million acres of roadless areas in the national forests that might qualify for wilderness designation.
 The Forest Service recommended that more than twelve million acres be added to the NWPS and that additional roadless areas be classified as wilderness study areas.
 The courts enjoined the agency from releasing the remaining areas studied for timber harvesting, mineral extraction, and other uses based on National Environmental Policy Act (NEPA) violations.
 The Forest Service commenced a second review process, RARE II, in 1977, which resulted in a recommendation that fifteen million acres be added to the NWPS, eleven million more acres be studied further, and thirty-six million acres be released for multiple use management.
 That set of recommendations was also aborted, however, due to NEPA violations.
 As of 1982, therefore, the Forest Service remained unable to approve any uses in about sixty-two million acres of roadless areas that were inconsistent with wilderness preservation.

The Wilderness Act was silent on its application to the public lands, neither designating any portions of those lands as instant wilderness nor requiring that the BLM engage in the kinds of processes for recommending wilderness acreage that the Act required of the Forest Service, the NPS, and the FWS.
 Indeed, before FLPMA’s adoption in 1976, “the federal government gave little attention and put few resources into BLM land management and conservation programs, apparently assuming that these lands would soon be privatized.”
 FLPMA changed the equation, requiring the BLM to assess whether roadless areas of 5000 acres or more were suitable for wilderness designation.
 In addition, FLPMA required that the BLM manage these roadless areas “in a manner so as not to impair the suitability of such areas for preservation as wilderness,” subject to valid existing rights arising from pre-FLPMA activities such as mining, grazing, and mineral leasing.
 The BLM therefore began assessing its lands for wilderness potential more than a decade after the Forest Service had done so. In the intervening years, portions of the public lands that might have exhibited wilderness characteristics, such as lack of development or permanent improvements, were used in ways that precluded wilderness designation.
 More importantly, the BLM’s failure to initiate the kinds of preservation efforts in which the Forest Service had been engaged since the 1920s had already allowed road construction, grazing, and other uses that resulted in resource degradation.
 The Interior Department’s Solicitor General indicated in 1979, for example, that existing mining uses already intruded on roadless area landscapes and destroyed wilderness characteristics so as to preclude wilderness consideration in some of those areas.

Another factor contributed to a reduced likelihood that wilderness designation would occur on the public lands to an extent comparable to such designation in the national forests. Congressional enthusiasm for wilderness designation had already waned by the time the BLM undertook its wilderness inventory.
  Some western members of Congress who had championed wilderness protection had been replaced by individuals more concerned with protection of property rights and state and local prerogatives to control land use.

3.  Agency Culture and Organization
As Eric Biber noted recently, agency cultures differ from one another.
 Those differences can affect how agencies implement their statutory responsibilities, particularly when the organic statute mandate is as replete with discretion as the multiple use, sustained yield mandates codified in the NFMA and FLPMA are.
 The management policies and actions of both the Forest Service and BLM have at times been tilted more toward extractive and consumptive uses (timber harvesting in the case of the Forest Service and grazing in the case of the BLM) than toward preservation.
 That bias may have posed fewer obstacles to wilderness protection in the Forest Service than in the BLM, however. The Forest Service began protecting wilderness areas decades before FLPMA first required the BLM to do so, perhaps facilitating efforts to shift toward a more preservation oriented stance after adoption of the Wilderness Act.
 In addition, the Forest Service’s relatively more centralized structure may have contributed to the filtering down of a commitment to wilderness preservation throughout all levels of the agency more effectively than at the BLM.

Despite having engaged in efforts to protect wilderness as early as the 1920s, the Forest Service often has favored timber production over competing multiple uses such as recreation and preservation. Professor Biber has traced this “mission orientation” to the legacy of Gifford Pinchot, who emphasized making the national forests “useful and productive for local residents.”
 The agency’s hiring, training, and personnel management practices “thoroughly socialized new employees into the Forest Service’s mission” and instilled a “work culture focused on the ideals of timber production.”
  The bulk of those the agency hired in the 1950s were forestry school graduates, and the agency used probationary hiring periods to screen out those not willing to abide by the agency’s cultural norms.
  By the early 1980s, Forest Service employees generally favored timber production over environmental protection.
  In fact, the agency’s computer programmers even used models for the development of land use plans that favored timber production.

The same hiring, training, and personnel management practices that induced this tilt toward timber production, however, at least according to Biber, also instilled a more general readiness to conform and to “‘internalize’ the perceptions, values, and premises of action that prevail in the Forest Service. . . . The Service hierarchy has historically been entirely staffed by internal promotion of employees with decades of service to the Service, again encouraging loyalty to the organization at all levels within it.”
 The upshot was a work force that was inclined to conform willingly to agency decisions.
 Further, agency policy directions had always originated in the Chief’s office.
 Herbert Kaufman concluded in his classic study of the agency that the Forest Service’s rigid hierarchy, employee professionalism, and clear objectives created a high degree of consistency among the various field offices.
 As a result, statutory changes—such as the explicit inclusion of wilderness among the multiple uses referenced in the NFMA
—or shifts in agency management priorities at the agency’s highest levels were likely to be met with less resistance than if the agency had lacked this culture of loyalty, conformity, and top-down direction.
 The willingness to buy into an increased emphasis on preservation was likely reinforced by diversification of the Forest Service’s work force through hiring employees who reflected a shift in broader social attitudes toward a greater emphasis on environmental protection.

A bias in favor of extractive and consumptive use was also rooted in BLM operations, especially with respect to grazing on the public lands. As indicated above, wilderness preservation by the agency was not even a realistic possibility until Congress in adopting FLPMA in 1976 codified a policy of retention rather than transfer of public lands into private hands.
 For at least the first thirty years of its existence, the BLM operated on the premise that the public lands were primarily a source of forage and mineral resources.
 The agency opposed withdrawal of its lands from extractive uses.
 Cecil Andrus, former Idaho Governor who later became President Jimmy Carter’s Interior Secretary, characterized the agency as the Bureau of Livestock and Mining.

According to some observers, the BLM’s traditional identification with grazing and mining interests resulted from the agency’s capture by these private interests.
 The agency’s structure, however, may have made it harder to counter capture than it was in the Forest Service. Capture of the Forest Service by the timber industry was in significant part a response to “leadership from the center.”
 BLM capture, by contrast, was focused more at the local level.
 In his 1960 study of BLM, Phillip Foss concluded that the BLM’s predecessor, the Grazing Service, was governed by advisory boards elected by stockmen.
 Although these boards affected agency decisions at all levels, they were particularly influential at the local level, as they reinforced the tendency of BLM field staff to promote the needs of local constituents.
 The boards wrote grazing regulations, allocated funds for range management, and even influenced the hiring of BLM employees.
 BLM field personnel found themselves “susceptible to local pressure to favor extractive industries that are perceived as providing steady sources of jobs and money for the community.”

Unlike the Forest Service, the BLM lacked a strong tradition of adherence to policy decisions and management directives coming from the national office. The BLM had a more decentralized decision making structure, with a relatively unique system that lacked regional offices which, in the other land management agencies, including the Forest Service, supervised operations in several states.
  Management decisions often were “made at the local level with little oversight by its national office.”
  This decentralized structure, coupled with the tradition of following the lead of local economic interests, presumably made it more difficult for a shift in priorities at the top from consumption toward preservation to influence decision makers lower down in the agency hierarchy.
  The local boards lost sway after the adoption of FLPMA.
  BLM policy shifted, fitfully, “away from its traditional indulgence of exploitive users”
 in part because of increasing citizen pressure to devote the federal lands, including BLM lands, to recreational non-commodity uses.
  Agency efforts to enhance wilderness protection were likely slowed and impaired, however, by the agency’s traditional culture and its decentralized structure.
  The BLM’s lag in pursuing wilderness protection goals created greater opportunities for the entrenchment of uses inconsistent with wilderness designation. 

C.  Statutory Mandates
The divergent histories of the Forest Service and the BLM may be a product not only of agency history, culture, and structure, but also of differences in the ways that statutes bearing on wilderness designation and management apply to the two agencies.  Some differences are obvious, and have already been discussed above.
  Others emerge from analysis of both the Wilderness Act and the organic statutes for the two agencies, the NFMA and FLPMA.


1.  The Organic Statutes and the Wilderness Act
As indicated above, the Wilderness Act created nine million acres of instant wilderness in the national forests but none on the public lands.
  sIndeed, alone among the four principal federal land management agencies, the Act does not refer to the BLM or the public lands it administers at all.
  All congressional direction for the designation of wilderness areas on the public lands is therefore provided by FLPMA.
  Similarly, the Wilderness Act established management standards for both WSAs and designated wilderness in the national forests, while such prescriptions for the public lands are rooted in FLPMA.

The Wilderness Act directed the Forest Service within ten years of the Act’s adoption to review for wilderness suitability all areas previously classified as primitive by the Forest Service.
  FLPMA directed the BLM within fifteen years of FLPMA’s adoption to review roadless areas of 5000 acres or more identified by the BLM during an inventory of the public lands required by FLPMA and make recommendations to the President as to their suitability for preservation as wilderness.
  For both land systems, only Congress can designate official wilderness.
  Aside from the time required to conduct wilderness review processes and the acreage covered by those processes (areas classified as primitive in the national forests and roadless areas of at least 5000 acres on the public lands), the designation provisions do not differ significantly.

The Wilderness Act specifies the standard for management of the areas being reviewed by the Forest Service for wilderness suitability, at least indirectly.
  It requires that areas classified as primitive before adoption of the Wilderness Act “shall continue to be administered under rules and regulations affecting such areas” before the Act’s adoption, until Congress determines otherwise.
  Thus, any use restrictions that the Forest Service imposed on primitive areas before 1964 had to remain in place.
  Regulation L-20, which the Forest Service adopted in 1929, limited resource extraction, permanent improvements, and road construction in primitive areas, except as authorized by the Chief of the Forest Service or the Agriculture Secretary.
  According to one assessment, “[b]y today’s standards, L-20 was not particularly protective” and allowed a considerable number of uses that were incompatible with wilderness.
  The 1939 U Regulations imposed more stringent controls on wilderness and wild areas, which were primitive areas of more than 100,000 acres and between 5000 and 100,000 acres, respectively.
  Among the uses generally prohibited in these areas were road building, motorized transportation, timber cutting, and commercial and private development.
 The regulations authorized exceptions for well-established uses, administrative needs, and emergencies.
 In addition, some stock grazing and water storage project uses were grandfathered.

FLPMA provides that during the period of roadless area review, the BLM had to “continue to manage such lands according to [its] authority under this Act and other applicable law. . . .”
 That provision seems to have allowed the BLM to alter the nature of management standards applicable to roadless areas under review, provided the standards were consistent with FLPMA provisions such as the duty to manage the public lands under principles of multiple use and sustained yield.
 Those principles, in turn, vest broad discretion in the BLM, as they “breathe discretion at every pore.”
 FLPMA adds, however, that management of lands under wilderness review must proceed “in a manner so as not to impair the suitability of such areas for preservation as wilderness, subject to the continuation of existing mining and grazing uses and mineral leasing in the same manner and degree” as was in effect upon FLPMA’s adoption.
  Even those existing uses, however, were subject to the BLM’s duty “to prevent unnecessary or undue degradation of the lands and their resources or to afford environmental protection.”
  

It is difficult to compare the degree of protectiveness provided by the two regimes.
 Professor Coggins has opined that FLPMA’s standards for managing WSAs essentially codify the Wilderness Act’s standards for managing such areas in the national forests, as interpreted by the courts.
 To the extent that the standard applicable to the national forests bars certain uses entirely, while the standard for BLM study areas allows them, subject to regulatory constraints, the Forest Service standard would appear to reflect a more precautionary approach. If the BLM’s regulatory framework fails to prevent impairing activities, for example, it might not be possible to remedy the harm in a way that restores the affected area’s suitability for wilderness.

The standards for managing designated wilderness areas in the national forests and on public lands do not differ. FLPMA provides that the Wilderness Act provisions applicable to national forest designated wilderness areas will also apply to administration and use of BLM wilderness areas and will govern activities that include “mineral development, access, exchange of lands, and ingress and egress for mining claimants and occupants.”
 The two agencies may implement those standards differently, and Congress may tighten or loosen management constraints in the legislation creating individual wilderness areas within the two land systems,
 but the Wilderness Act’s prescriptions apply equally to both.

2.  The Organic Statutes and Other Statutes

The differences between the manner in which the Wilderness Act and the organic statutes of the two multiple use agencies interact have only marginal potential to explain the Forest Service’s more protective history.  Those differences relate to the land base considered for wilderness designation and the potentially more precautionary approach to management of WSAs within the national forests.  Another, potentially more significant difference involves the manner in which the two agencies’ organic statutes interact with other substantive legislation governing management and use of federal lands.

Although the management directives for the multiple use agencies derive principally from their organic statutes, agency management choices are also constrained by other legislation that imposes procedural or substantive mandates on all federal agencies, or all federal land management agencies.  NEPA, for example, requires environmental evaluation of proposed major federal actions by all federal agencies, including the land management agencies.
 The National Historic Preservation Act requires agencies to consider the effects of federally assisted undertakings on sites or objects of special historic interest.
 The Endangered Species Act requires all federal agencies to carry out programs for the conservation of endangered or threatened species
 and insure that their actions do not jeopardize listed species or result in the destruction or adverse modification of those species’ critical habitat.
 There is typically little reason to expect that these provisions will alter the nature or extent of wilderness management on the multiple use lands in different ways for the Forest Service and the BLM.

One statute whose operation may have reduced opportunities for wilderness protection on the multiple use lands to a greater extent for the BLM than the Forest Service is Revised Statute 2477 of 1866 (R.S. 2477).
  R.S. 2477, enacted as part of the Mining Act of 1866,
 provided that “[t]he right of way for the construction of highways over public lands, not reserved for public uses, is hereby granted.”
 It was designed to facilitate access to mining sites and other developmental uses on federal lands.
 When Congress adopted FLPMA, it repealed R.S. 2477.
 FLPMA provides, however, that the statute did not have the effect of terminating any previously issued, permitted, or granted right-of-way.
 Thus, any R.S. 2477 rights-of-way that were perfected before the adoption of FLPMA remain valid.

Michael Blumm has described R.S. 2477 as “a relic of the bygone frontier era of the nineteenth century” whose effects “remain a central obstacle for BLM wilderness.”
 The reason that R.S. 2477 has proved to be a greater hindrance for BLM than Forest Service wilderness protection relates to the provision restricting R.S. 2477 rights-of-way to “the construction of highways over public lands, not reserved for public uses.” The majority of national forest lands, particularly in the West, where both lands with wilderness characteristics and R.S. 2477 claims tend to be found,
 were reserved by the early 1900s.
 The federal government had reserved more than 194 million acres of forested federal lands by the time President Theodore Roosevelt left office, an amount roughly equal to the acreage in the current National Forest System.
  

The burden of proof lies with the party seeking to enforce a R.S. 2477 claim against the federal government.
 Under principles of federal law borrowed from state law, a claimant typically must show that a landowner (here, the federal government) objectively manifested an intent to dedicate property to the public as a right-of-way and acceptance by the public, as reflected in continued public use.
 As a result, local governments claiming R.S. 2477 rights-of-way in national forests are likely to have to prove that the right-of-way already existed and was being used more than one hundred years ago.
  Litigants have in fact had difficulty proving they perfected their R.S. 2477 claims before reservation of the forest at issue.
 The farther back in time a reservation took place, the harder it will be for local government claimants to produce testimony and other evidence as to the state of use of the affected lands at the time of reservation.

The proof problems facing claimants for R.S. 2477 rights-of-way are likely to be less onerous for claims relating to lands administered by the BLM.
 The Tenth Circuit ruled in a R.S. 2477 case that Congress did not reserve public domain lands pursuant to the Coal Lands Act of 1910.
 The D.C. Circuit concluded in a case involving federal reserved water rights that lands managed by the BLM were not reserved by FLPMA (which the court referred to as the Lands Policy Act).
 As a result, some claim that the public lands have never been reserved.
 Others contest the persuasiveness of that position, arguing that Congress’s declaration of a retention policy and withdrawal of public lands under FLPMA
 amounted to the functional equivalent of a reservation of national forest lands.
 Even if one accepts this argument, however, Congress withdrew the public lands decades after it withdrew most of the national forests.

That difference in timing does two things. First, it facilitates proof burdens for R.S. 2477 claimants seeking to establish rights-of-way for roads on public lands claimed to have been created much more recently than would have to be the case for those pursuing claims in most of the national forests. Second, and related, it allowed much more time for activities associated with roads to occur on lands administered by the BLM, some of which may have been incompatible with wilderness preservation. As James Rasband has noted, “before its 1976 repeal [R.S. 2477] may have created thousands of rights-of-way across the public lands, which are laced with everything from graded and maintained county roads between ranching communities to rutted jeep trails leading to abandoned uranium mines and old, leaky water tanks.”
 The pursuit of R.S. 2477 claims has put thousands of miles of public lands at risk of degradation that disqualifies the land for wilderness preservation.

D.  Agency Management Policies and Procedures

Even if the statutory provisions governing wilderness designation and management were identical for the two multiple use agencies, the manner in which the two agencies have exercised that authority may be capable of yielding differential levels of protection by the two agencies. The organic statutes for both the Forest Service and the BLM require management using principles of multiple use and sustained yield.
 In exercising the discretion afforded by that mandate, subject to constraints found in the Wilderness Act and in specific organic statute provisions that bear on wilderness designation or protection, the two agencies have shifted between more and less protective regimes. Differences in approach between the two agencies are likely a product of the factors discussed earlier in this article, including agency history, culture, and organization.
  The nature of planning requirements imposed on the agencies by NFMA and FLPMA, however, may have contributed to more effective wilderness preservation in the national forests.

1.  Agency Rules and Policies

The Forest Service’s record of protecting wilderness and potential wilderness areas is mixed, but relatively strong. Its process of inventorying national forest lands for potential wilderness covered more territory than the Wilderness Act required it to do.
 But it violated NEPA in performing both its RARE I
 and RARE II
 inventories before Congress took things out of the agency’s hands by determining which areas of the national forests merited wilderness protection in a series of statewide wilderness bills beginning in 1984.

In rules issued in 2001 at the end of the Clinton Administration,
 the agency sought to protect roadless areas in the national forests outside the parameters of the NWPS in what Charles Wilkinson called “an epic initiative.”
 The Forest Service during the Bush Administration sought to replace the Clinton roadless rule with a less protective version,
 but the Ninth Circuit held that the agency violated both NEPA and the ESA in promulgating the rule.
 The Tenth Circuit subsequently upheld the Clinton rule.
 The court ruled in particular that the roadless rule did not usurp Congress’ exclusive prerogative to designate official wilderness by creating de facto administrative wilderness areas,
 and that the NFMA did not repeal or limit the Forest Service’s authority under its organic legislation to adopt a broad nationwide conservation rule.
  

The Forest Service supplemented the roadless rule with its transportation management rules, which it adopted contemporaneously with the Clinton roadless rule.
 That rule sought to restore forest health by managing the Forest System’s road system.
 It directed Forest Managers to identify the minimum road system needed for each forest
 and, for roads that were no longer needed, decommission or convert them to trails.
 Both of these decisions must be based on “a science-based roads analysis at the appropriate scale.”
 Under this rule, if an area would have wilderness characteristics but for an unnecessary road, the Forest Service can decommission the road for a future wilderness recommendation.

The BLM’s track record seems more uneven.  Two years after the adoption of FLPMA, the BLM issued a Wilderness Inventory Handbook to guide field staff in inventorying and identifying wilderness characteristics on BLM lands.
 The agency revised the Handbook in 2001, directing agency officials to continue identifying lands with wilderness characteristics as part of its duty to maintain an up-to-date inventory for land use planning purposes under section 202 of FLPMA.
 The Interim Management Policy adopted in 1979 interpreted section 603’s non impairment standard for wilderness study areas to apply only to those areas lacking grandfathered uses.
  Areas with grandfathered uses would be subject to the less stringent standard barring unnecessary or undue degradation.

The BLM’s efforts to protect lands with wilderness characteristics during the Clinton Administration, exemplified by a reinventory of 5.7 million acres of public lands in Utah, sparked litigation by opponents of additional wilderness designations in the state.
 BLM implementation of its wilderness protection responsibilities took a sharp turn toward the less protective side of the spectrum when the George W. Bush Administration entered a settlement with Utah’s governor that was “a major victory for wilderness opponents.”
 Among other things, the federal government agreed that it had no authority to apply the section 603(c) non-impairment standard in managing additional WSAs outside those established under the § inventory 603 process.
 It also agreed not to designate any new WSAs under section 202 or manage any additional lands after 1993 under the non impairment standard.
  Much of that settlement was vitiated by the Ninth Circuit as inconsistent with FLPMA.

The BLM’s wilderness protection regime twisted back toward the more protective end of the spectrum when in response to the Ninth Circuit’s decision, Kenneth Salazar, the Obama Administration’s Interior Secretary, issued an order declaring a new Wild Lands Policy.
 The order, issued in response to the absence of comprehensive long-term national guidance on how to identify and manage lands with wilderness characteristics, directed the BLM to inventory lands with wilderness characteristics not already classified as WSAs or designated as wilderness.
 It declared that protecting the wilderness characteristics of public lands is “an integral component” of the BLM’s multiple use mission.
 These “wild lands” would be subject to a management standard prohibiting impairment unless the agency documented reasons for impairment and imposed reasonable mitigation measures to minimize harm to wilderness characteristics.
 This effort was short-lived, however, because Congress enacted an appropriations rider barring the Interior Department from implementing the Policy.
 Secretary Salazar withdrew the Policy,
 amending the BLM’s field guidelines manual instead to mandate new inventories to identify additional lands with wilderness characteristics and require planners to consider wilderness characteristics in resource management plans and site-specific projects.
 The manual avoided creating a new land use designation, did not use the word “impair,” and referred to the agency’s discretion to manage wilderness values as one potentially appropriate multiple use.

This summary of Forest Service and BLM policies and actions to identify potential wilderness areas and manage existing wilderness areas is not meant to provide a comprehensive assessment of wilderness-related overarching policies since the adoption of the NFMA and FLPMA. Rather, it is designed to reveal the shifting priorities of both agencies, with more or less emphasis being afforded to wilderness protection. The Forest Service may have reversed course somewhat less frequently than the BLM, but the roadless rule saga provides a cogent example of the Forest Service’s differential receptivity to wilderness protection over time. The actions discussed are probably more revealing of differences among presidential administrations than of stark differences in approaches to wilderness protection between the multiple use agencies.

2.  Agency Planning Processes

One aspect of the multiple use agencies’ implementation of the NFMA and FLPMA may have greater traction in explaining the more protective orientation of the Forest Service than the individual policy adoptions, reversals, and repeals discussed in the preceding section. Both multiple use agencies are required by their organic statutes to engage in land use planning and to conform their decisions to adopted plans.
 The Forest Service planning process may have contributed more to effective wilderness protection in the national forests than on the public lands because of its more structured nature and greater detail, including specific references to wilderness protection. As Michael Blumm has argued, “prohibiting certain activities through national rulemaking can offer wild lands significant protections, effectuating the same long-term preservation goals as the non-impairment standard or the provisions of the Wilderness Act.”
  The Forest Service, but not the BLM, has implemented its planning responsibilities largely through the adoption of comprehensive planning regulations.

Of the four federal land management agencies, the Forest Service has the most experience with land use planning, having engaged in planning of various kinds almost since its inception.
 Because it regarded planning as a prerequisite to good management, it developed and implemented plans for decades with no requirement that it do so other than the 1897 Organic Act’s decree that it regulate the “occupancy and use” of the national forests to protect against their destruction.
 The agency developed guides for local and regional planning after the adoption of the MUSYA, leading to the adoption of multiple use management plans that helped facilitate coordinated resource use.
 The Forest and Rangeland Renewable Resources Planning Act of 1974
 required the Forest Service to adopt long-range, system-wide plans.
 Two years later, the NFMA added requirements for unit-level planning,
 making the Forest Service planning statutes “the most extensive of any federal land agency.”

The NFMA requires the Forest Service to assure that land and resource management plans for units of the National Forest System provide for multiple use and sustained yield in accordance with the MUSYA, “and, in particular, include coordination of . . . wilderness” with the other multiple uses.
 The agency must issue regulations that include guidelines and standards for planners.

Among other things, the guidelines must insure consideration of the economic and environmental aspects of renewable resource management, including the protection of wilderness, among other multiple uses.
  Permits, contracts, and other actions allowing use of the forest must be consistent with the applicable plan.

The planning regulations in effect for most of the NFMA’s history were adopted in 1982.
 The agency announced in the preamble to the regulations that they required integrated planning, including planning for wilderness and other multiple uses, together with resource protection activities.
 The regulations addressed both wilderness designation and management.
  In response to comments, the agency removed a restriction in the proposed rules that would have required that only roadless areas of 5000 acres or more be considered for wilderness designation.
 The regulations provided that lands recommended for wilderness designation under the RARE process but not designated either for wilderness or further planning, as well as lands whose designation as primitive areas had been terminated, would be managed for uses other than wilderness.
  When revising a forest plan, the regulations required planners to evaluate roadless areas within and adjacent to the forest as potential wilderness areas.
  The evaluation criteria included the values of an area as wilderness; the values foregone and effects on management of adjacent lands resulting from wilderness designation; feasibility of management as wilderness; proximity to other designated wilderness and contribution to the NWPS; and anticipated long-term changes in plant and animal species diversity and the effects of such changes on the values for which wilderness areas were created.
 In terms of management of existing wilderness areas, the regulations prohibited timber harvesting.
 Planners had to provide for limiting and distributing visitor use so as not to impair the values for which wilderness areas were created, and evaluate and provide for appropriate wildfire, insect, and disease control measures desirable for protecting wilderness or adjacent areas.
 The planning regulations also required compliance with separate regulations governing establishment and management of wilderness areas adopted pursuant to authority provided by the 1897 Organic Act
 and the Wilderness Act.

The Forest Service amended its planning regulations in 2000,
 but it repealed and replaced those regulations in 2005.
 A federal district court invalidated the 2005 regulations on the basis of noncompliance with both NEPA and the ESA.
 A second set of Bush Administration planning rules issued in 2008
 met the same fate.
 The Obama Administration issued new planning rules in 2012.

The 2012 planning regulations have not been in effect long enough to have significantly affected Forest Service planning. Charles Wilkinson has nevertheless interpreted them as supporting the conclusion that “[i]n total, the Forest Service is no longer a multiple-use agency in the traditional sense. Best understood, the cardinal elements of its mission are now sustainability, protection of biodiversity, and restoration.”
 The direction in which the agency intends to move under the 2012 regulations is foreshadowed by revisions to the Forest Service Handbook proposed in 2013.
 Under those revisions, plans for units that include designated wilderness areas must provide for wilderness management in accordance with the requirements of the Wilderness Act and the law that established the particular wilderness area.
  In developing plan components for designated or recommended wilderness areas, the handbook would require the responsible official to consider measures to protect and enhance the wilderness characteristics of the areas, and management on adjoining lands in other federal or state ownership, especially when adjoining other congressionally designated wilderness areas.
 If areas are recommended for wilderness, the proposal would require the plan to “protect ecological and social characteristics so that the wilderness character of the recommended area is not reduced before congressional action regarding the recommendation.”
 The proposal would authorize standards or guidelines for placing limits or conditions on projects or activities with the potential to adversely affect the wilderness character of existing wilderness, wilderness study, or recommended wilderness areas, and would declare existing wilderness, recommended wilderness areas, or wilderness study areas not suitable for timber production.
 

Planning by the BLM under FLPMA has been less rigorous, both generally and with respect to wilderness protection. FLPMA requires that the BLM develop land use plans and manage those lands under principles of multiple use and sustained yield in accordance with those plans.
 The statute provides nine criteria for the development of resource management plans that are “remarkable mostly for their lack of specificity,”
 and none of the criteria refers to wilderness preservation.
 The BLM must “use and observe the principles of multiple use and sustained yield” in developing plans,
 but, unlike NFMA,
 the recitation of uses found in FLPMA’s definition of multiple use does not include wilderness.
 At a minimum, the FLPMA planning provisions place less prominence on wilderness preservation than the analogous NFMA provisions. Indeed, FLPMA actually seems to disfavor large-scale protective uses such as wilderness preservation.
 The statute requires the BLM to report any management decision that excludes one or more of the principal or major uses for two or more years on a tract of 100,000 acres or more to both Houses of Congress, which then have an opportunity to adopt a concurrent resolution of disapproval terminating the management decision.

The FLPMA provisions governing land use planning are notorious for the lack of guidance and structure they provide to the BLM.
  The statute affords the agency “nearly unbridled discretion,” leaving local planners susceptible to interests such as grazing and mining whose goals tend to conflict with wilderness preservation.
  At best, as one court put it, FLPMA plans serve as “a course filter.”
 Although the statute does not require that it do so,
 the BLM has issued regulations governing the planning process.
 Like the statute, the regulations do not provide the kind of specific guidance reflected in the NFMA planning regulations.
 Most importantly for present purposes, the current BLM planning regulations are devoid of even a single reference to wilderness or its role in the multiple use, sustained yield management regime established by FLPMA. Because wilderness receives less attention under the statutory and regulatory structures that governs the BLM’s planning activities than it does under the analogous NFMA and Forest Service regulatory provisions, it should be not surprising that the BLM appears to give shorter shrift to wilderness preservation in the adoption of plans that allocate public lands among available multiple uses.

E.  Congressional Commitment

Notwithstanding the obligations of the multiple use agencies to inventory their lands to identify areas with wilderness characteristics for potential inclusion in the NWPS, only Congress may designate lands as official wilderness.
 The Wilderness Act itself designated 9.1 million acres of national forest lands as “instant wilderness”
 and no BLM lands.
 Since that time, Congress has added twenty-seven million additional acres of the national forests to the NWPS, but only 8.7 million acres of public lands.
 That discrepancy may be a reflection of congressional perceptions of the suitability of the two land systems for wilderness preservation and the legislature’s interest in protecting lands within the domains of the two multiple use agencies.

The Forest Service engaged in its RARE I and II inventory processes for identifying land with wilderness characteristics in the 1970s.
 Dissatisfied with that process, Congress embarked on adoption of a series of bills that designated wilderness on a state-by-state basis.
 Congress has regularly added acreage to the NWPS, enacting wilderness bills in almost every year since 1968.
 But relatively little of that acreage has come from the public lands, at least compared to the amount the BLM identified as suitable for wilderness protection. The BLM completed its initial section 603 inventory in 1980, identifying wilderness characteristics on about twenty-three million acres.
 The NWPS today includes only 8.7 million acres of public lands, less than three percent of the lands over which the BLM has jurisdiction, notwithstanding the fact that, at least by one account, twenty-four million additional acres are included in WSAs and “millions more acres have wilderness characteristics.”
 Congress has therefore paid relatively scant attention to the public lands as a resource deserving of preservation as wilderness. A floor statement by a Senator from Wyoming may explain that posture:

We are talking about Bureau of Land Management lands. We are not talking about Forest Service. We are not talking about wilderness. . . . These are low production lands. These are not national parks. These are very low rainfall, low moisture content areas, so they are very unproductive.
 

That sentiment is consistent with the characterization of the public lands as the “lands no one wanted,” or those “left over” after the more attractive federal lands had been claimed for other uses, including preservation.

But Congress has hampered designation of public lands for wilderness preservation through more than just inaction and neglect. It has used the appropriations process to thwart administrative efforts to place a greater priority on preservation of the public lands.
 I will mention two prominent examples. In 1995 and 1996, Congress first temporarily halted and then permanently barred the Interior Department from implementing proposed rules that would have placed a time limit on the filing of R.S. 2477 claims with the BLM and adopted a uniform definition of the kind of use needed to perfect a R.S. 2477 claim.
 Those regulations would have eliminated many of the R.S. 2477 claims outstanding at the time.
 In 2011, as indicated above, a rider to a defense appropriations act prohibited the Department from implementing Interior Secretary Salazar’s Wild Lands Policy, putting the brakes on wilderness protection for millions of acres of BLM lands.
 Through both action and inaction, therefore, Congress has blocked the addition of public lands acreage to the NWPS.

F. Judicial Treatment

The most comprehensive study of litigation involving wilderness protection concluded that the courts tend to rule in favor of claims that land management agency decisions were not protective enough and against claims that the agencies were too protective.
 Professor Appel did not purport to determine whether any of the land management agencies fared better in defending wilderness-related decisions than others. He warned, moreover, that further empirical research would be needed to draw any such conclusions, and that designing a study to draw agency-specific conclusions would be conceptually difficult for at least two reasons. First, the number of wilderness areas and wilderness acreage differs by agency, so that one agency’s fate in court might have a disproportionately large or small impact on wilderness protection more generally.
  Second, judicial treatment of one agency’s decisions may affect how other agencies are required to implement their wilderness protection responsibilities.
 Taking Appel’s warnings to heart, and given the limited space available to me in this volume, I will not embark on the kind of careful empirical evaluation that might shed the most light on any differential impact that judicial decisions may have had on the fate of wilderness preservation on the two multiple use land systems. Rather, relying on illustrative cases, this section will elaborate on George Coggin’s premise that while “[t]he statutes governing Forest Service and BLM WSA management differ considerably, . . . judicial interpretation has ironed out some of the differences.”
 In other words, judicial review has tended to have a homogenizing effect on implementation of the Wilderness Act by the Forest Service and the BLM, with no immediately apparent stark differences in the way the courts treat reviewability of agency decisions concerning wilderness, decisions involving substantive challenges to wilderness designation choices, or decisions bearing on management of designated wilderness areas.

The Supreme Court has erected or heightened a series of threshold barriers to bringing suits in environmental litigation, especially since its standing ruling in Lujan v. National Wildlife Federation in 1990.
 These decisions have tended to limit access to the courts more for public interest plaintiffs than for commercial interests affected by agency decisions.
 The Supreme Court’s only decision directly relating to wilderness preservation provides an example of that dynamic. In Norton v. Southern Utah Wilderness Alliance,
 environmental groups sued the BLM alleging, among other things, that the agency violated its obligation under FLPMA’s non-impairment standard for managing WSAs
 and the provisions of a resource management plan by failing to monitor and take action to prevent degradation of such areas as a result of off-road vehicle (ORV) use.
 The plaintiffs relied on section 706(1) of the Administrative Procedure Act, which authorizes courts to compel agency action unlawfully withheld or unreasonably delayed.
 The Court held that the district court lacked jurisdiction to compel the BLM to restrict ORV use because the plaintiffs’ request for an order mandating action to comply with neither the non-impairment standard nor the plan qualified as a request for “a discrete agency action that [the BLM] is required to take.”

Although the Court has never decided a case involving the Forest Service’s alleged noncompliance with substantive wilderness preservation mandates, it has blocked suits for review of land and resource management plans on ripeness grounds.
 The Court reasoned that withholding judicial consideration until plan implementation would not have imposed significant hardship on the plaintiffs, review at the time of adoption would hinder the Forest Service’s efforts to refine its policies through plan revisions and applications, and review before site-specific application to a project such as a timber sale would suffer from the absence of the focus that site-specific application would provide.
 The Court in Norton echoed this reasoning, characterizing land use plans as actions that guide and constrain, but do not prescribe agency actions.
 To the extent that land use planning is a useful mechanism for integrating wilderness preservation into multiple use management,
 both Norton and Ohio Forestry will impair the extent to which litigants may rely on the courts to force agencies to afford adequate programmatic consideration to wilderness protection.

The lower courts have addressed a series of cases involving Forest Service or BLM decisions affecting wilderness designation or management of WSAs.
 In most of those cases, the courts have taken positions that narrowed agency authority to eliminate areas within the national forests or public lands from wilderness consideration or allow activities that jeopardized wilderness values and characteristics. In one case, for example, a district court reversed a BLM order that lands in which the United States did not own subsurface mineral rights be removed from its wilderness inventory.
 The Ninth Circuit, in a significant opinion, vacated a BLM resource management plan as a result of the agency’s failure to consider wilderness values in the accompanying environmental impact statement.
 In doing so, it rejected the BLM’s contention that assessment of wilderness characteristics is relevant to the agency’s management only in the context of its time-limited section 603 inventory process.
 It ruled that the section 202 inventory process includes ongoing identification of wilderness characteristics, concluding that FLPMA’s multiple use mandate provides the BLM with discretion to manage lands with wilderness values even if they are not designated wilderness areas or WSAs resulting from the section 603 inventory process.
  A district court ruled that section 603(c) imposes two management constraints—nonimpairment and undue degradation—not just one, and that a company that had acquired mineral location claims before FLPMA’s adoption was subject to the stricter of the two standards because it had not yet begun on-the-ground operations before FLPMA’s enactment.
 The Tenth Circuit upheld an injunction against road construction adjacent or near to WSAs.

The courts also have issued protective rulings in cases involving the Forest Service. The Tenth Circuit upheld a district court order enjoining a Forest Service timber sale that would have destroyed presidential and congressional options for considering a national forest area for wilderness designation.
 The Ninth Circuit subsequently blocked release of lands included in the Forest Service’s RARE II inventory to multiple use management based on noncompliance with NEPA.
 The Ninth Circuit invalidated the Bush Administration’s weak roadless area management rule,
 and the Tenth Circuit upheld the more protective Clinton roadless rule.

In a few cases, however, the courts have approved decisions by the multiple use agencies that eliminated areas from qualifying as wilderness
 or allowed potentially impairing uses.
 A district court held, for example, that WSA status did not preclude the BLM from making decisions on mineral lease applications.
 Another court refused to enjoin a potentially damaging ORV race through WSAs.
 Yet another rejected environmental groups’ claims that BLM regulations for surface management of hardrock mining claims violated the agency’s duty under FLPMA section 603(c) to prevent permanent impairment of WSAs.
 The Ninth Circuit upheld a Forest Service permit allowing road construction through potential wilderness areas.

Judicial decisions involving challenges to management of designated wilderness areas by both the Forest Service and the BLM also have tended to be protective. The courts have refused to allow repair and maintenance of roads
 and dams
 or rehabilitation of a fire lookout
 within wilderness areas. One district court ruled that the Forest Service was obliged to consider the impact of allowing snowmobiles outside a wilderness on noise levels within the area.
  Another court upheld the BLM’s power to condition activities under mineral leases executed before wilderness designation by retaining a power to forbid drilling found to be incompatible with wilderness protection.
 The courts have even found some recreational activities to be inconsistent with wilderness protection. The Ninth Circuit held, for example, that the Forest Service violated the Wilderness Act by issuing a series of multi-year special use permits to commercial packstock operators.
 In another case, the Eighth Circuit reversed a Forest Service decision allowing motorized portages that could have adversely affected wilderness character.
  In a limited number of other cases, however, the courts upheld decisions by the two agencies that were alleged to be inconsistent with wilderness preservation.

This quick, incomplete survey of judicial decisions concerning wilderness preservation indicates that the Supreme Court has erected obstacles to judicial review of agency decisions affecting wilderness in ways likely to affect BLM and Forest Service decisions alike. The lower court cases concerning wilderness designation, management of potential wilderness, and management of official wilderness for the most part reflect the proclivity identified by Professor Appel to take a protective approach. This survey does not reveal any obvious sense in which the courts have treated decisions by the two multiple use agencies in disparate fashion.
III. The Future of Wilderness Preservation on the Multiple Use Lands

This Part considers whether Congress or the multiple use agencies should initiate changes that would reduce or eliminate differences in the manner in which the Forest Service and the BLM manage wilderness and potential wilderness. That question, in turn raises a larger question:  whether it makes any sense to have two agencies, using distinct administrative structures within two different Departments to manage two separate federal land systems under essentially the same multiple use, sustained yield mandate. Twenty years ago, Professor Coggins and I suggested the possibility of merging the two multiple use agencies into a single National Forest and Range Service to govern all federal lands subject to a multiple use mandate.
 We also urged limiting the jurisdiction of such a Service to lands open to extractive use, while vesting control over all lands devoted primarily to noncommodity uses, including wilderness areas currently located in the national parks or on the public land, in a newly consolidated National Park and Wildlife Service.
 We claimed then that these changes would produce more efficient administration of the federal lands and stronger wilderness protection.

At the same time, we acknowledged that reconfiguring the jurisdiction of the federal land management agencies would be difficult and acrimonious, given the jealously with which regulatory turf (and allocation of congressional committee review of agency action) is guarded.
  The likelihood of change of the scope we envisioned is perhaps even slimmer today, given congressional gridlock on most significant public policy issues, including but not limited to those involving environmental and public natural resources law.
  Changes of the magnitude Professor Coggins and I discussed do not seem to be in the offing any time soon.  Even a more modest realignment involving consolidation of the two multiple use agencies into one agency with jurisdiction over wilderness areas currently located in the national forests and on the public lands seems unlikely. At the same time, fiscal austerity considerations might make some members of Congress sympathetic to a potentially money-saving consolidation.  In addition, the two multiple use agencies have begun working together in endeavors such as land use planning.
 Such endeavors have the potential to develop interconnections between the two agencies that could lessen the shock of merging them. Finally, Congress has been willing to tackle much more challenging agency reconfigurations. The creation of the Department of Homeland Security (DHS) in 2002 entailed the integration of twenty-two different federal agencies into a new Department.
 Although the events of 9/11 created a unique impetus to reorganize, the resulting reallocation of agency authority indicates that large-scale shifting of agency responsibilities is not impossible.
If Congress were to consider such a consolidation, however, it is not clear whether the new agency’s approach to wilderness preservation would assimilate more of the Forest Service’s values and practices or those of the historically less protective BLM. The creation of a single, consolidated multiple use management agency with control over all current multiple use lands therefore would not inherently translate into stronger protection of federal lands with wilderness characteristics. Professor Coggins and I favored stronger wilderness protection, for reasons we described twenty years ago (and to which I still subscribe),
 but those supporting consolidation as a way to achieve more efficient federal land management would not necessarily take the same approach.

Assuming the goal is to strengthen wilderness protection, changes of lesser magnitude than a fundamental reconfiguration of all four federal land management agencies, or just the two multiple use agencies, may be a more viable means of accomplishing that goal. The changes identified here for the most part are therefore designed to elevate wilderness protection on the public lands, not lower such protection in the national forests to more closely resemble the level that has characterized management of the public lands by the BLM.  The recommendations derive from the analysis above identifying aspects of the laws governing the national forests and BLM lands, and administrative implementing actions, that have tended to make the Forest Service a stronger proponent of wilderness preservation than the BLM.

One reason Congress has designated more wilderness acreage in the national forests than on the public lands is that the physical characteristics most associated with wilderness are found more frequently in the national forests—the “rock and ice” formations and evergreen forests that most easily evoke images of archetypal wilderness.
  That conception of wilderness appears too narrow, however.  Fifteen years before Congress passed the Wilderness Act, Aldo Leopold noted that the areas managed as wilderness in the Rocky Mountains were mainly forested lands.
  He explained the absence of a more diverse range of ecosystems dedicated to preservation as the product of a “brand of esthetics which limits the definition of ‘scenery’ to lakes and pine trees.”

As Congress continues to address statewide wilderness legislation, it should consider placing greater emphasis on the portion of the statutory definition of wilderness that refers to ecological value.
  Congress need not confine itself to areas meeting all components of the Wilderness Act’s definition of wilderness; it can designate any areas it chooses as wilderness subject to the management prescriptions of the Wilderness Act.  Areas may merit inclusion if they meet some of the characteristics of wilderness under the current statutory definition, such as natural state and opportunities for solitude and primitive recreation, even if they do not meet others, such as the 5,000-acre minimum size criterion or scenic value.
  In particular, Congress should consider eliminating the required linkage between ecological features and “other features of scientific, educational, scenic or historical value.”
  An area’s ecological value alone may warrant its preservation, even if it is not “scenic” in the classic sense.  Even if that linkage is retained, eligibility for wilderness designation should not be confined to the uniform conception of scenic value that Leopold criticized.
 An ecological feature need not be unique or spectactular to vest it with scientific or educational value, particularly in the absence of a complete understanding of the manner in which ecosystems function and the role that each feature of an ecosystem plays in its vitality and resilience. Flexibility in the application of the definition of wilderness may be required in any event, as climate change alters the physical characteristics of the federal lands.
  Some of the features that triggered an area’s designation of wilderness may disappear, while changes in ecosystem characteristics linked to climate change may make other areas newly desirable as targets of wilderness preservation.  Similarly, climate change will challenge accepted understandings of what qualifies as “natural” for purposes of the definition of wilderness, as human-induced changes in climate alter landscapes and ecosystems.

Some organic statute fixes are capable of ratcheting up the level of wilderness protection on the public lands.  One obvious change would be to add wilderness to the recitation of multiple uses for which the BLM is required to manage so that it parallels NFMA’s definition of multiple use.
  Another change that would enhance wilderness preservation on the public lands would be to codify the restrictions on R.S. 2477 claims that the Interior Department proposed during the Clinton Administration but that Congress barred the agency from implementing.
  Because wilderness preservation appears to have been more successfully integrated into the NFMA planning process than the analogous process under FLPMA,
 it would be desirable to amend FLPMA’s planning mandate to include the kind of specificity reflected in the NFMA and, in particular, to require the BLM, like the Forest Service, to coordinate wilderness preservation—and place it on a par—with other commodity and non-commodity multiple uses.

  Finally, in the absence of these kinds of statutory amendments, administrative actions are capable of raising the profile of wilderness protection on the public lands.  The President could initiate a reorganization of the BLM to provide for a more centralized policymaking process that is less susceptible to the influence of extractive users whose activities are inconsistent with wilderness preservation than the agency has at times been.
  An Interior Secretary committed to wilderness preservation could adopt more specific planning regulations, modeled after the 2012 Forest Service planning rules,
 which strengthen the requirements for both identifying public lands of potential value as wilderness and managing lands that Congress has designated as official wilderness.
IV. Conclusion

Two of the four federal land management agencies operate under essentially the same multiple use, sustained yield mandate.  One might have expected the Forest Service and the BLM to implement their wilderness designation and management responsibilities in similar fashion.  Such has not been the case.  Although the Forest Service’s wilderness preservation record has not been spotless, and the agency’s policies have moved in more or less protective directions during the past fifty years, the footprint of wilderness protection in the national forests is decidedly more prominent than it has been on the public lands administered by the BLM.  In part, the fact that larger swaths of the national forests than of the public lands have been protected as wilderness is due to the different characteristics of the two land systems—the national forests are simply home to more of the unspoiled scenic vistas that Congress has traditionally been willing to designate as official wilderness.

I have argued that several other differences between the two multiple use agencies also have contributed to the lesser role of wilderness preservation in the BLM’s domain.  These include a long-standing practice of protecting wilderness in the national forests that the BLM lacks, the later application of the Wilderness Act to the public lands, the relatively more centralized administrative structure of the Forest Service, subtle differences in the organic statutes of the two agencies (such as the absence of an explicit reference to wilderness in FLPMA’s definition of multiple use), the more significant impact of R.S. 2477 rights-of-way on the public lands, the greater specificity of statutes and regulations governing the Forest Service’s planning process under the NFMA, and the absence of any explicit reference to wilderness in either FLPMA’s planning provisions or BLM planning regulations.

Extractive use interests and their political allies undoubtedly regard the level of constraints on development arising from the Wilderness Act as excessive and would be likely to favor weakening wilderness preservation mandates on both land systems, but particularly in the national forests.
  The long battle over the Forest Service’s effort to adopt the roadless rule supports that supposition.
  For those who applaud the Wilderness Act’s goal of “secur[ing] for the American people of present and future generations the benefits of an enduring resource of wilderness” that will remain “unimpaired for future use and enjoyment,”
 the concern is rather that the multiple use agencies not subordinate wilderness protection values to the promotion of multiple uses, including mineral extraction, timber harvesting, range, and motorized vehicle recreation, likely to be inconsistent with those values.

With the enactment of the roadless rule and the latest iteration of its planning rules, the Forest Service seems committed, for now, to diligent protection of those areas of the national forests with wilderness characteristics.  The BLM has not pursued similarly protective policies, although sometimes Congress has blocked its efforts to do so.  Both Congress and the BLM have the capacity to promote more effective wilderness protection on the public lands through statutory and regulatory changes described in this article.  The risk of failing to do so is the permanent loss of the opportunity to achieve the Wilderness Act’s goals in the largest federal land system.
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