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PROTECTING WATER QUALITY AND SALMON IN THE
COLUMBIA BASIN: THE CASE FOR STATE CERTIFICATION
OF FEDERAL DAMS

By
JANE G. STEADMAN O

Many of the Pacific Northwest's salmon runs facénetion, in part,
due to the hydroelectric power systems’ adverssfion water quality. This
Comment presents the novel theory that sectionof@fie Clean Water Act
provides states the authority to impose terms amtitions on federal dam
operators that will ensure compliance with statetevaquality standards.
Section 401 requires any applicant for a federakfise or permit, whose
activities may result in a discharge, to obtaintstaertification that the
activity will comply with water quality standarddistorically, only privately
owned dams have been subject to state certificatinder section 401
because they require a license from the Federal rggneRegulatory
Commission. Federal dams, on the other hand, havembeen subjected to
the state certification process because no readipparent “permit or
license” exists. This Comment asserts that manyeré&ddams have
erroneously been exempted from section 401 bechusdental Take
Statements (ITSs), required under the Endangeredi&pAct, function as a
permit or license. Consequently, the federal agendssuing ITSs and
operating dams under them are in violation of tHea@ Water Act until they
obtain from the states certification that dam ogienas will not impair state
water quality standards.\
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|. INTRODUCTION

Many of the once-mighty Columbia Basin wild salmand
steelhead runs face extinction, and some havedsine®t that fate.
Among the causes of their imperiled status aretagliegradation
and loss, competition with hatchery fish, overhatiey, predation,
adverse ocean conditions, and impacts from thedpyuver system.
Hydroelectric dams have been particularly lethasatmon because
they kill fish passing through turbines; cut offrtiefive percent of
historic habitat; and increase migration time bgating slack-water
and reducing river velocity, which, in turn, leatdsgreater energy
expenditures and increased predation during magati and from
the ocearl.One of dams’ greatest harms to salmon is watelitgua
impairment, especially the alteration of water tenapure regimes
throughout the basih.

1 MICHAEL C. BLUMM, SACRIFICING THE SALMON: A LEGAL AND POLICY HISTORY OF THE
DECLINE OFCOLUMBIA BASIN SALMON 21, 45-52 (2002) (detailing former abundance aoeémt status
of Pacific salmon runs, including extinctions}dvAs P. QUINN, THE BEHAVIOR AND ECOLOGY OF
PACIFIC SALMON AND TROUT 320-26 (2005) (same); Robin S. Waples eBalalutionary Responses by
Native Species to Major Anthropogenic Changes wirTecosystems: Pacific Salmon in the Columbia
River Hydropower Systeri7 MOLECULAR ECOLOGY 84, 85 (2007) (“Cumulative human impacts have
depressed Columbia River salmon populations topthiet that most are now listed as threatened or
endangered . . . .")d. at 93 (indicating up to “30% of historic poputats in the contiguous USA” have
gone extinct).

2 BLumM, supranote 1, at 44-52; @NN, supranote 1, at 321-22; Waples et aupranote 1, at
84-91.

3 Waples et alsupranote 1, at 85, 87-90.

4 1d. at 87. In addition, dam reservoirs promote adical development by permitting water
diversions for irrigationld. at 88. The water returning to the river is oftémpoorer quality, “with lower
dissolved oxygen and higher temperature, salisggiment loads, and contaminates from pesticidés an
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Dams and their reservoirs affect thermal regimekénColumbia
and Snake Rivers, in part, by slowing water flowd aselaying
seasonal cooling. Resulting higher temperatures cause myriad
problems for salmon—which are uniquely adapted tstohic
temperature patterns—including “elevated risks igkdse, fatality,
increased predation, and barriers to migratfonBecause of
temperature’s effects on salmon, Pacific Northwstates have set
water quality standards, or “water quality goalsr fepecific
waterbodies,” for temperatur&. Many stream and river segments

fertilizers.” 1d. Water quality impairment like this “adversely affis development, growth, survival,
susceptibility to disease, and the virulence oatibn [in salmon].ld. (internal citations omitted).

5 U.S. BWVTL. PROT. AGENCY (EPA), EPAREGION 10 GUIDANCE FORPACIFIC NORTHWESTSTATE
AND TRIBAL TEMPERATURE WATER QUALITY STANDARDS 7 (2003), available at
http://yosemite.epa.gov/R10/water.nsf/6cblaldf24968825688200712cb7/b3f932e58e2f3b9488256d
16007d3bca/$FILE/TempGuidanceEPAFinal.pdf [heréaraE PATEMPERATURE GUIDANCE]. As EPA
writes,

[Dams] can increase maximum [water] temperaturesidiging waters in reservoirs to warm,
especially in shallow areas near shore. Resenairs,to their increased volume of water, are
more resistant to temperature change which resutisduced diurnal temperature variation and
prolonged periods of warm water. . . . Reservage amundate alluvial river segments, thereby
diminishing the groundwater exchange between ther nd the riverbed . . . that cools the river
and provides cold water refugia during the sumrharther, dams can significantly reduce the
river flow rate, thereby causing juvenile migrattde exposed to high temperatures for a much
longer time than they would under a natural floginee.

1d. While Pacific Northwest rivers and streams “naliyrwarm in the summer due to increased solar
radiation and warm air temperature,” human acésitlike dam construction, thermal pollution,
reduction of groundwater flow, removal of shadeviing and erosion-preventing vegetation, and
withdrawal of water for irrigation and industrisdel “have magnified the degree of river warming,aluhi
adversely affects salmonids and reduces the nuwfbever segments that are thermally suitable for
salmonids.ld. at 6-7.

6 Craig N. JohnstonSalmon and Water Temperature: Taking Endangeredi&peeriously in
Establishing Water Quality Standard®3 BENvTL. L. 151, 153-54 (2003); BMM, supranote 1, at 225
(describing additional adverse effects, which idelfincreased spawning mortalities, reduced jueenil
growth, diminished ability to compete for food amabitat with non-salmonids, decreased resistance to
and increased virulence of disease, and delay ereption of smoltification [i.e., the physiological
changes juveniles undergo before seaward migrétioBge alsdcPA TEMPERATUREGUIDANCE, supra
note 5, ab (“Salmonids have evolved and thrived under the mat@perature patterns that historically
existed (i.e., prior to significant anthropogenmpacts that altered temperature patterns) in Racifi
Northwest streams and rivers.”); Waples etsalpranote 1, at 87 (“Higher temperatures reduce growth
efficiencies, which must be offset by higher conptiom rates and greater prey production. Changes in
water temperature also affect metabolic rates oh@a predators . . . [and] predation on juvenile
salmonids in the mainstream Columbia River is 30ighdr in periods of relatively warm water
temperatures.”); L.I. Crawshaw & C.S. O’'Conn&ghavioral Compensation for Long-Term Thermal
Changein GLOBAL WARMING IMPLICATIONS FORFRESHWATER ANDMARINE FISH 368 (C.M. Wood &
D.G. McDonald eds., 1997) (“Increased fresh wa@nperatures usually reduce survival of adult
salmon, through both an increased incidence ofades@nd an increased utilization of energy stores.”
(internal citations omitted)).

7 EPA TEMPERATURE GUIDANCE, supranote 5, at 3see also infraPart 11.B (describing water
quality standards and how they are set in detail).

8 SeeOR. ADMIN. R. 340-041-0028 (2008); ¥¢H. ADMIN. CODE § 173-201A-20q2007); bAHO
ADMIN. CoDE r. 58.01.02.100 (2007). Temperature representsritezia for the water quality standard,
while the rivers’ pertinent beneficial uses aresabnon and steelhead migration corrid@see infra
notes 50-58 and accompanying text (explaining mdrgswater quality standard).
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routinely fail to attain water quality standardgding themselves on
the Clean Water Adtsection 303(d) list for impaired water bodtés.

In large part due to the hydropower systémhoth the lower
Columbia and Snake Rivers are water quality-limitédr
temperaturé? with summer temperatures frequently exceeding the
maximum twenty degrees Celsius allow&ds the climate warms,
the water quality problem will only grow, and iretheavily managed
Columbia Basin, the effects will be especially hafier the salmon.

9 Federal Water Pollution Control Act, 33 U.S.C.18%1-1387 (2000).

10 Seeid. § 1313(d) (2000); Bumm, supranote 1, at 223-25 (describing water quality-limited
stream segments in Columbia Basin).

11 See EPA TEMPERATURE GUIDANCE, supra note 5, at 7 and accompanying text (describing
hydrosystem’s effect on water temperature in Colarn#asin).

12 Oregon and Washington have online databases dioise803(d)-listed water bodies, and
Washington has a helpful interactive mapping teolell. Or. Dep’t of Envtl. Quality, Water Quality
Assessment Database, http://www.deq.state.or.usssggsment/rpt0406/search.asp (last visited Oct.
13, 2008) (choose “Columbia River” or “Snake Rives’ water body and “Temperature” as parameter)
[hereinafter DEQ Water Quality Assessment Datahasflsh. State Dep't of Ecology, Water Quality
2002/2004 Assessments for Washington, http://appsva.gov/wats/WATSQBEHome.asp (last visited
Oct. 13, 2008) (same); Wash. State Dep't of Ecaqlofater Quality Assessment for Washington
Interactive Map, http://apps.ecy.wa.gov/iwgawal/vietten (last visited Oct. 13, 2008) (instructions
online).

13 DEQ Water Quality Assessment Databasepra note 12 (providing number of temperature
exceedences discovered during monitoring; ADMIN. R. 340-041-0028(4)(d) (2008); A8H. ADMIN.
CoDE § 173-201A-200 thl.200(1)(c) (2007FeeNw. Envtl. Advocates v. EPA, 268 F.Supp.2d 1255,
1261, 1265, 1272 (indicating 20 degrees Celsius b&yoo high to truly protect designated use of
salmonid spawning and rearing).

14 Scientists  predict climate change's effect on watemperature will have detrimental
consequences for salmon. For one thing, a salmda’'<ycle is intimately tied to temperature, so
further temperature variations due to climate chkdfgve the potential to significantly reduce tiees
of salmonid populations.” EPAEMPERATURE GUIDANCE, supranote 5, at 5-6. Additionally, higher
temperatures require higher energy expenditureddsic life functions, as well as lead to increased
predation and risk of disease.

[W]arming trends will shift precipitation toward mter rains rather than snow, and reduced
snowmelt will produce earlier peak flows and lesslavater in summer, when elevated stream
temperatures can approach the thermal tolerancsalonon. Higher water temperatures will
mean higher metabolic rates for juvenile salmonwadl as higher consumption rates for
predators. Warmer thermal regimes might also prertto¢ evolution and spread of infectious
diseases, as well as the virulence of diseaseeakbr

Waples et al.supranote 1, at 93see alsoGordon F. Hartman et alScience and Management in
Sustainable Salmonid Fisheries: The Ball Is Not Qur Court in SUSTAINABLE FISHERIES
MANAGEMENT: PACIFIC SALMON 31, 40-45 (E. Eric Knudsen et al. eds., 2000) ¢ifRaNorthwest
salmonids will experience broad, relatively rapifbets of climate change during the next few desade
These will exert their influence through effects looth the freshwater and ocean systems.”); S.D.
McCormick et al.;Temperature Effects on Osmoregulatory Physiologlugénile Anadromous Fisin
GLOBAL WARMING: IMPLICATIONS FORFRESHWATER ANDMARINE FISH 279, 296 (C.M. Wood & D.G.
McDonald eds., 1997) (“Obstacles to migration sashtdams and water diversions not only present a
physical hindrance to migration but can alter wétenperatures . . . . The effects of global warnang
water temperatures may be exacerbated in rivets dgims, and delays in migration imposed by dams
may increase the detrimental effects of high tewdpee in both juvenile and adult fish.”)pBERT M.
HUGHES ET AL, TEMPERATURE REQUIREMENTS OF SALMONIDS IN RELATION TO THEIR FEEDING,
BIOENERGETICS GROWTH, AND BEHAVIOR 2 (1978) (“A persistent increase [in surface water
temperatures] of relatively few degrees over tharyeven when annually and seasonally the
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A growing body of evidence suggests that climatange is
already affecting stream temperatures in the basid, that salmon
will fall victim to ever-increasing temperatures thie hydropower
system does not undergo a major transformatidthen faced with
the reality of climate change, one long-time oppunef dam
breaching now argues that breaching the four Lo%make River
dams is the only strategy that will allow Snake dRiwalmon to
survive, let alone thrive® Others believe that, at the very least,
significant changes in dam operations, like corsidie flow
augmentation, are necessary to curb the rising ¢emyres.
Although the need for such operational changesdieroto improve
water quality seems quite apparent, persuading fhaeral
government to operate its dams in this manner tthan matter
entirely.

Despite dams’ unquestioned adverse effects on waiality,
they have been subject to relatively little enfoneat under the
Clean Water Act (CWA). The curious decisions of tueuit courts

temperature normally varies over a much greategaacan be expected to alter the metabolism aad lif
history patterns of individuals of different [salnjspecies and so lead to changes in the succéissiof
populations and in the composition of the biolog@ammunity.”).

15 See generally{COMM. ON WATER RES. MGMT., INSTREAM FLOWS, AND SALMON SURVIVAL IN
THE COLUMBIA RIVER BASIN ET AL., NAT'L RESEARCHCOUNCIL, MANAGING THE COLUMBIA RIVER:
INSTREAM FLOWS, WATER WITHDRAWALS, AND SALMON SURVIVAL 65-69, 235-36 (2004) [hereinafter
MANAGING THE CoLuMBIA RIVER] (describing effects of climate change in ColumBasin); i
MARTIN & PATTY GLICK, A GREAT WAVE RISING: SOLUTIONS FOR COLUMBIA AND SNAKE RIVER
SALMON IN  THE AGE OF GLOBAL WARMING 9-16 (2008), available at
http://www.lightintheriver.org/reports/march27_reppdf (detailing climate change effects in bagid a
on salmon); CIMATE IMPACTS GROUP, THE IMPLICATIONS OF GLOBAL WARMING FOR WATER AND
SALMON IN THE PACIFIC NORTHWEST 2 (2004), available at
http://www.cses.washington.edu/cig/pnwc/FS_CCWatknSn04.pdf (“Salmon productivity in the
[Pacific Northwest] is clearly sensitive to climatdated changes in stream, estuary, and ocean
conditions.”); Jonathan M. Hann@ncorhynchus Spp.: Climate Change, Pacific NorthWeibes, and
Salmon NATURAL RES. & ENV'T, Fall 2007, at 13, 13-14, 17 (exploring climate derffects and
solutions, including flow augmentation); Hartmanaét supranote 14, at 40—44 (predicting climate
change effects throughout salmon’s range); EPALUMBIA/SNAKE RIVER TMDL PROBLEM
ASSESSMENT
http://yosemite.epa.gov/R10/WATER.NSF/34090d07bDbdB8256b79006529e8/780e02b8962f0b5e8
8256aed0058d4al!OpenDocument#Untitled%20Sectiah \{laited Oct. 28, 2008) (“The dams appear
to be the major cause of warming of the temperategeanes of the [Columbia and Snake] rivers. . . .
Global warming or climate change may play a smallt in warming the temperature regime of the
Columbia River.”).

16 Rocky BarkerDam Breaching Gets a Surprise EndorsemeitsH COUNTRY NEWS, Sept. 19,
2005, http://www.hcn.org/issues/306/15798 (lasitets Oct. 13, 2008) (describing position reverdal o
Don Chapman, a legendary fisheries biologisge alsoCarl Pope, Op-EdNoah'’s Ark for Salmgn
LA.  TiMES, Mar. 21, 2008, http://www.latimes.com/news/opii@dmmentary/la-oe-
pope21mar21,0,6422855.story (last visited Oct. 2lR)8) (arguing that breaching four lower Snake
River dams is the only way to save wild salmon frxtinction in face of climate change).

17 SeeHanna, supra note 15, at 17 (“Tribes may advocate increasedgrition of salmon
conservation policy in determining timing of wateteases, flow regimes, and hydropower generation
schedules for dams. Specifically, because climatage will alter seasonal runoff patterns, tribesiad
advocate augmented flow regimes.”)ARTIN & GLICK, supranote 15, at 22—23 (detailing strategies for
addressing climate change in the Columbia Basaiyding increased flow).
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have effectively removed dams from the ambit of tiational
Pollutant Discharge Elimination System (NPDES) penpnogram,
the CWA's most powerful water quality enforcemenéamanism,
even when the United States Environmental Protect#gency
(EPA) has since promoted the expansive interpoetadif identical
jurisdictional terms for its wetlands progrdfOther circuits whittled
away at the SPrimary enforcement option at fedeaahs—section 313
of the CWA"—by gratuitously deferring to agency experfis&hus,
section 401’s certification requirement has becdime last great
bastion for CWA enforcement at dafisalthough the provision has
been applied exclusively to dams_licensed by thdefsd Energy
Regulatory Commission (FERE). This final enforcement
mechanism was challenged by S.D. Warren Co., a rpape
manufacturer, when it claimed it did not need tdéaobcertification
for its FERC license.

In 2006, the United States Supreme Court unaninauggd in
S.D. Warren Co. v. Maine Board of Environmentaltecton?* that
a FERC license did, in fact, require compliance hwistate
certifications mandating greater minimum streamvfidecause dam
operations cause “dischargé$,hich trigger section 401 of the
CWA.?° The decision implicates more than just FERC-lieehdams,
though, since federal dams, historically subjectatoless regulation
than private dams, operate with the same poteftiad dischargé®
An unresolved question is whether, in the abseheeRERC license
requirement, federal dams are subject to sectidh eHtification.

18 SeeNat'| Wildlife Fed’n v. Gorsuch, 693 F.2d 156, 172-(D.C. Cir. 1982) (upholding as
reasonable EPA’s construction of CWA to exclude sldfnom the NPDES permit program); Nat'l
Wildlife Fed'n v. Consumers Power Co., 862 F.2d , 3856 (6th Cir. 1988) (reversing district court and
according deference to EPA policy regarding hydroeic dams). Senfra Part Ill.A for analysis of
these cases, which made the CWA’s NPDES permigiingram inapplicable to dams.

19 Federal Water Pollution Control Act, 33 U.S.C.33(a) (2000) (requiring federal agencies’
actions to comply with water quality standards).

20 seeNat'l Wildlife Fed'n v. U.S. Army Corps of Engrs384 F.3d 1163 (9th Cir. 2004 re
Operation of the Mo. River Sys. Litig., 418 F.3db98th Cir. 2005). Seiafra Part 11l.B.2.a for analysis
of section 313 and its limits.

21 Section 401 requires “[a]ny applicant forFaderal license or permito conduct any activity
including, but not limited to, the construction operation of facilities, whichmay result in any
dischargeinto the navigable waters, shall provide the IgiBg or permitting agency a certification from
the State in which the discharge originates or evilfjinate . . . that any such discharge will compith
[effluent limitations and water quality standarti$3 U.S.C. § 1341(a)(1) (2000) (emphasis added).

22 Federal dams do not require a FERC license, dmset01 has historically been applied only to
privately owned dams.

23 547 U.S. 370 (2006).

24 |d. at 373.

25 33 U.S.C. § 1341 (2000).

26 Despite their identical effects on water qualityjike private dams, federal dams are not subject
to FERC licensing, so they have not been subjes¢ttion 401 certification. Regulation of federahts
primarily derives from section 7 consultation undee Endangered Species A&ee Endangered
Species Act of 1973, 16 U.S.C. § 1536 (2006). Sipatly, dams operate under the terms and
conditions of incidental take statemer8eeid. § 1539(a)(1)(B).
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This Comment argues that they are because sediibmegjuires an
applicant for any “federal license or permit” to taip state
certification that potentlal discharges will not gair state water
quality standard$’ Since most, if not all, federal dams must obtain
an |nC|dental take statement (ITS) under the EnelstgSpecies Act
(ESA)? the federal agency operating the dam should bgesuto
the requirements of section 401 because, despgitaaitne, an ITS
functions as a permit or licend&.Consequently, this Comment
concludes federal dam operators without a sect@h certification
are in violation of the Clean Water Act, and Nasib@ceanic and
Atmospheric Administration (NOAA) Fisheries (fornhemational
Marine Fisheries Service, or NMFS) has illegallsuisd ITSs in the
absence of the required state certification.

In the case of the Columbia Basin dams, NOAA’sufail to
require section 401 certification before issuin@g$Tior listed Pacific
salmon species navigating the extensive hydropsy&em seems to
clearly violate the Clean Water Act. Salmon advesathave
repeatedly litigated controversial, indeed illegaicidental take
statements for the Columbia and Snake River darawever, no
suits have claimed ITSs require section 401 cedtifbn that the
dams’ operations will comply with state water qtyalstandards.
Although much of the Columbia Basin is water-qualitmited for
temperaturé! which the federal agencies could help rectify tigto
altered dam operanr’f%federaI agencies have shun%emhd federal

27 33 U.S.C. § 1341 (2000).

28 Endangered Species Act of 1973, 16 U.S.C. §8 1H344- (2006) see infraPart 11.B.2.b.i.
(describing ESA consultation and take provisiossyall as incidental take statements).

29 see infraPart IV (arguing ITS is a federal license or peymit

30 See Michael C. Blumm et aPracticed at the Art of Deception: The Failure afl@mbia Basin
Salmon Recovery Under the Endangered Specie88d&NVTL. L. 709 (2006), for detailed discussion
of past Biological Opinion (BiOp) litigation conagng salmon and hydropower in the Northwest.

31 See supranotes 10-13 and accompanying text (describing @ecd03(d)-listed streams in
Columbia Basin)see alsoBLuMM, supranote 1, at 223-25 (describing water quality-limitdeam
segments in the Columbia Basin).

32 For example, augmenting flow through cold-wateleases from the bottom of thermally
stratified reservoirs behind dams can cool watelperatures downstream.AMAGING THE COLUMBIA
RIVER, supranote 15, at 84; EPAEMPERATURE GUIDANCE, supranote 5, at 7see alsanfra notes
181-83 and accompanying text. Additionally, flongeentation increases water velocity, which helps
juvenile salmons’ outward migration. ANAGING THE COLUMBIA RIVER, supra note 15, at 84-91
(“Flow augmentation is the directed release of whtam storage reservoirs to increase instreamdjow
which are intended to help reestablish suitableradgy conditions for smolts [i.e., juvenile salnjon
that migrate seaward through the impounded Snakle Goiumbia rivers; flow augmentation from
Dworshak Reservoir is also used to add cold watethé Lower Snake River.”). The United States
Army Corps of Engineers (Corps) currently releas@se water for temperature control in the Columbia
Basin, like those from Dworshak Reservoir that dbel reservoir behind Lower Granite dasaginfra
note 183 and accompanying text, but the Corps doesperate dams in a manner that achieves water
quality standards throughout the basBee supranotes 10-13 and accompanying text (discussing
section 303(d)-listed streams).

33 SeeNat'| Wildlife Fed’'n v. U.S. Army Corps of Eng'rdNWF v. Corpy 384 F.3d 1163, 1181
(9th Cir. 2004) (McKeown, J., dissenting) (“Compiéz with the CWA and the continued presence of
the dams are not mutually exclusive options. Butam effort to sidestep the CWA, the Corps hides
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courts have been reluctant to impose all the agtioecessary to
produce water quality protective of salmon to dat&ection 401
certification would provide the stat&sas well as the public, a much
greater role in forcing solutions to the protracsadmon problem,
since s%%tion 401 contains a mandatory public @paiion
provision:

Using the Columbia Basin dams as a case studyCihisment
argues that the CWA requires federal dam operatoracquire
section 401 certification before they can obtairidantal take
statements under the ESA. Part Il provides backgtan the Clean
Water Act's purpose and basic framework. Part hihlgzes various
approaches to water quality enforcement at damsusfog
particularly on section 401’s potential to bringpabcompliance with
water quality standards. Part IV explores whetheinaidental take
statement constitutes a federal permit or licens# explains why
federal agencies must obtain section 401 certifivabefore an
incidental take statement can issue. Part V apphesconclusions
drawn throughout the Comment to the Columbia Basiropower
system. The Comment concludes that the ColumbianBdams—
and any federal dam requiring an incidental taltestent—operate
in violation of the Clean Water Act until they olstahe appropriate
section 401 certification.

Il. THE CLEAN WATER ACT: PURPOSE ANDBASIC FRAMEWORK

In the 1972 Federal Water Pollution Control Act Ardments,
commonly known as the Clean Water Act, Congreseipgse was
lofty: “to restore and maintain the chemical, plegsi and biological
integrity of the Nation’s_waters” through a compeakive water
pollution control schem¥. To achieve this purpose, Congress set

behind removal of the dams and simply defaults lom real issue—compliance with water quality
standards.”). Although federal agencies are sumbdsecomply with state water quality standards
according to section 313 of the CWA, NOAA and th@ 3 have not advocated for dam operations that
would meet water quality standards.

34 See NWF v. Corp$84 F.3d at 1180 (“[T]he record also supportsQoeps’s view that there are
no additional feasible steps it could take to daseewater temperatures on the lower Snake River,
consistent with the mandate of Congress to buddddims and Congress’s purposes for them.”); Blumm
et al.,supra note 30, at 795-96 (describing injunction orderspill but not increased flow for five
Columbia Basin dams).

35 For the purposes of this Comment, when used icohgext of 401 certification, “state” refers to
states “in which a discharge originates or willgonate,” interstate water pollution control agescie
“having jurisdiction over the navigable waters he tpoint where the discharge originates or will
originate,” and the EPA, depending on which ensitgharged with enforcing water quality standards.
Federal Water Pollution Control Act, 33 U.S.C. &1@)(1) (2000). Further, “state” includes Tribes
with “Treatment-as-a-state” status under sectidh &lthe Clean Water Acid. § 1377(e).

36 |d. § 1341(a)(1) (“Such State or interstate agenayl @stablish procedures for public notice in
the case of all applications for certification Ibyand, to the extent it deems appropriate, proedfor
public hearings in connection with specific apgiicas.”).

37 1d. § 1251(a).
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goals of eliminating the discharge of pollutants 1885 attaining
water quality producing fishable and swimmable wsatey 1983 (the
fishable/swimmable goaff, and prohibiting the discharge of toxic
pollutants in toxic amounfS. The CWA envisioned achieving these
goals by setting and enforcing two types of wataalify measures:
effluent limitations and water quality standards.

A. Effluent Limitations and NPDES Permits

Effluent limitations, which are set by the EPA, agstrictions on
quantities, rates and concentrations of pollutagitscharged into
water by end-of-pipe pollutef$. Any activity that results in a
“discharge of a pollutant” into the navigable watdrom a point
source satisfies the threshold for an effluenttitmn and becomes
subject to various provisions of the CWWAMost importantly, the
discharger must comply with the National Pollutabischarge
Elimination System (NPDES) permit program estalgiisby section
402 of the CWA® Before discharging any pollutant, the discharger
must obtain a NPDES permit from the EPA or frontaeswith an
EPA-approved permit prograffi. The permit applies the CWA'’s
pollution control technology- and water quality-bdsrequirements
to that particular discharger, and sets compliasckedules and
requirements for monitoring and reportifig.If the discharger
complies with the permit in all respects, it alsamplies with the
Clean Water Act, with the permit acting as a shietan civil and
criminal enforcemeri® The NPDES program has been a major
success of the Act, and it is the primary mecharasrbing pollution
into the nation’s water¥.

B. Water Quality Standards

Water quality standards (WQSs) are the other pohutontrol
measure required by the CWA. WQSs aspire to imptheeoverall

38 |d. § 1251(a)(1).

39 |d. § 1251(a)(2).

40 |d. § 1251(a)(3).

41 |d. § 1362(11).

42 Section 502 defines each of these jurisdictiorains. A “discharge of a pollutant” is “any
addition of any pollutant to navigable waters framy point source.ld. § 1362(12)(A). “Navigable
waters” means “the waters of the United Statkh.’§ 1362(7). “Point source” means “any discernable,
confined and discrete conveyance,” and the pravideys out a nonexclusive list of types of
conveyances that qualify, such as pipes, ditchestunnelsld. § 1362(14).

43 |d. § 1342.

44 See id§ 1342 (a)—(b).

45 OFFICE OFWASTEWATER MGMT., EPA, U.S. EPA NPDESPERMIT WRITERS MANUAL 23-24
(1996),available atwww.epa.gov/npdes/pubs/owm0243.pdf.

46 33 U.S.C. § 1342(k) (2000).

47 SeeEdward B. Witte & David P. Ross\onpoint Source Pollution Controin THE CLEAN
WATER ACT HANDBOOK 191, 191-93 (Mark A. Ryan ed., 2d ed. 2003).
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quality of water bodies and apply to all sourcepaifution, whether
point or nonpoint (i.e., diffuse runoff). Sectio®3c) requires all
states to set water quality standards, subjectRé Bpproval and
triennial review'® in order to protect public health and welfare,
enhance water quality, and serve the Act’s purpbses

A water quality standard consists of three elemehfsone or
more existing or designated “uses” of a water bd®), water quality
“criteria” indicating the amount of a pollutant thmay be present in
the water body while still protecting the usésind 3) a provision
restricting degradation of certain types of watérBesignated uses
include, but are not limited to, fish and aquatie, Ifishing, boating,
aesthetic quality, irrigation and water supplyThe criteria provide
the narrative requirements and numeric concentratand levels of
allowable pollution that, when met, will enabletats to protect the
designated use$.The antidegradation policy establishes three tiers
of protection, depending on the quality of the waiethe time a state
sets the WQS? First, no matter the quality of the water, thendtrd
must maintain and protect existing uséSecond, for waters with
water quality exceeding that necessary to proteesua state must
set the WQS so as to maintain that level of qualithess, after public
participation, a state finds that a lower waterliqyas “necessary to
accommodate important economic or social developiiérrinally,
states must maintain and protect the existing lefequality for
waters designated as “outstanding National res{s]fcgue to their

48 EPA’s role in water quality standard developmennprily consists of developing recommended
scientific guidelines for state water quality starts and overseeing state adoption and revision of
WQSs. 33 U.S.C. §8§ 1313, 1314(a) (2000).

49 1d. § 1313(c)(2)(A); 40 C.F.R. § 131.2 (2008) (“Senhe purposes of the Act' . . . means that
water quality standards should, wherever attainaptevide water quality for the protection and
propagation of fish, shellfish and wildlife and foecreation in and on the water.” (quoting sections
101(a)(2) and 303(c) of the Clean Water Act)).

50 33 U.S.C. §1313(c)(2)(A) (2000). EPA’s regulatiodefine an “existing use” as one that is
“actually attained in the water body on or aftervBimber 28, 1975, whether or not they are included i
the water quality standards.” 40 C.F.R. § 131.86€)08). A “designated use” is a “use[] specified in
water quality standards for each water body or segmvhether or not [it is] being attainedd.

§ 131.3(f). A state may not remove an existing lsg,it may remove a designated use under certain
circumstancedd. 8 131.10(g).

51 33 U.S.C. § 1313(c)(2)(A) (2000); 40 C.F.R. § Bgh) (2008).

52 33 U.S.C. § 1313(d)(4)(B) (2000). Unlike the desied use and criteria elements, which were
always a part of the CWA, EPA formed the antidegtiaah policy in 1975, which Congress later
incorporated by reference in section 303(d)(4)(B)L987.SeePUD No. 1 v. Wash. Dep't of Ecology,
511 U.S. 700, 718 (1994); Mary A. StilfShe Ever-Changing Balance of Power in InterstateteNa
Pollution: Do Affected States Have Anything to Stigr Arkansas v. Oklahon?a 50 WASH. & LEEL.
Rev. 1341, 1356-57 (1993) (explaining roots of antidelgtion policy). The antidegradation policy can
be found at 40 C.F.R. § 131.12 (2008).

53 See33 U.S.C. § 1313(c)(2)(A) (2000); 40 C.F.R. § 181a) (2008).

54 33 U.S.C. § 1313(c)(2)(A) (2000); 40 C.F.R. § Bgh) (2008).

55 40 C.F.R. § 131.12(a) (2008).

56 |d. § 131.12(a)(1).

57 |d. 8§ 131.12(a)(2).
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“exceptional recreational or ecological significari¢® Thus, the
WQS scheme aims not only to protect uses, buttalseaintain high
quality water.

After establishing water quality standards, statesst identify
those waters for which effluent limitations are ufi€ient to
implement established water quality standards,rmedfeto as water
quality-limited waters or section 303(d) watdtsThen, the states
must establish a priority list of section 303(d)teva, based on the
severity of the pollution and the uses of the watand also establish
a total maximum daily load (TMDL) for each of thetsr bodies or
segments on the Ii&l. A TMDL is a technical calculation of the
maximum amount of pollution (load) that a water pa@n receive
on a daily basis from point, nonpoint, and natbeatkground sources
while still achieving the water quality standarcjimestior??

Water quality standards and the strictures of eleviMDLs
apply to all polluters, regardless of whether tb#ytion comes from
a point or a nonpoint source, but the Act allows fmeven
enforcement. For point sources requiring a NPDE&pethe permit
includes terms to produce compliance with watedityjuatandards,
includingq its portion of the load allocation for cen 303(d)
waters®® If the source exceeds the water c&uality parametiériss
permit, it is subject to civil and criminal liakii**

Unfortunately, while Con% ess intended that the Cvégulate
all sources of water pollutiott, the Act does not contemplate an
equivalent system for ensuring water quality statid@@mpliance by
sources that do not meet the jurisdictional trigfmr a NPDES
permit. Common criticisms of federal nonpoint pags are that
they lack enforcement mechanisms and rely on fimhntentives to
states to implement the programs, thus they areyhaa carrots and

58 |d. § 131.12(a)(3).

59 33 U.S.C. § 1313(d)(1)(A) (2000). A water body nimywater quality-limited for more than one
WQs.

60 |d.

61 |d. § 1313(d)(1)(C). If a state fails to either estetbla section 303(d) list of impaired waters or
implement a TMDL, courts have charged EPA with thigy. SeeScott v. City of Hammond, 741 F.2d
992, 997 (7th Cir. 1984).

62 EPA, Introduction to TMDLSs, http://www.epa.gov/owtmdl/intro.html#definition (last visited
Oct. 13, 2008). On the most basic level, the TMBthie sum of the wasteload allocation (the pordibn
the TMDL allocated for existing and future pointusces) and the load allocation (the portion of the
TMDL allocated for existing and future nonpoint soes), taking into account seasonal variationsaand
margin of safety to account for any lack of knovgedregarding the relationship between effluent
limitations and water quality. 33 U.S.C. 8§ 1313{J)C) (2000); EPA, Overview of Current Total
Maximum Daily Load—TMDL— Programs and Regulations,
http://www.epa.gov/owow/tmdl/overviewfs.html (lagsited Oct. 13, 2008).

63 33 U.S.C. § 1319 (2000).

64 |d.

65 |d. § 1251(a)(7) (“[I]t is the national policy thatqgrams for the control of nonpoint sources of
pollution be developed and implemented in an exjgedi manner so as to enable the goals of thig [Act
to be met through the control of both point andp@nt sources of pollution.”).
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short on stick§® This lack of comprehensive enforcement has been a
major failure of the Act because most remaining evaquality
impairment is attributable to sources not subjertthe NPDES
program®’ Consequently, in lieu of a major statutory ovetheu
address nonpoint source pollution more directlyermes and
citizens ought to explore alternate ways to attaiater quality
standards if they truly want to achieve the goalhe CWA.

I1l. DAMS AND THE CLEAN WATERACT

Hydroelectric dams are a major source of water iual
impairment. Their existence and operation alterperature regimes
of entire river systems, allow dissolved gas suwgtaration, cause
instream flows and river elevations to fluctuatenmate spawning
and rearing habitat for endemic and anadromous, figbilitate
increased 8Dredation of fish, and directly kill fishrough their
operations?® Given the adverse effects dams can have on désijna
uses, like maintaining aquatic species’ habitapreserving fishable
waters, Clean Water Act jurisdiction should appRegrettably,
however, dams have circumvented the provisionshefAct. This
section first re-examines National Wildlife Fedéeatv. Gorsuct??
in which the D.C. Circuit Court_of Appeals effealy exempted all
dams from the NPDES prografhlt then explores the alternative
approaches to water quality enforcement used igafar and federal

66 Seeeg., Witte & Rosssupranote 47, at 192 (“The federal program is carrateoband lacks a
sufficient stick to remedy failure.”); Michael CllBnm & William Warnock,Roads Not Taken: EPA vs.
Clean Water 33 EnvTL. L. 79, 97-98 n.116 (2003) [hereinaftBioads Not Takén(“[M]ost state
nonpoint source programs are hortatory, vague, larahforceable, and virtually no state authorizes
citizen suits against nonpoint source pollutersSjeven J. HipfelEnforcement of Nonpoint Source
Water Pollution Control and Abatement Measures #aple to Federal Facilities, Activities and Land
Management Practices Under Federal and State ,L8WENVTL. LAW. 75, 84-86, 93-94 (2001)
(describing political impediments to nonpoint sairegulation and limited enforcement options for
general nonpoint source pollution prohibitions);bRd W. Adler, Integrated Approaches to Water
Pollution: Lessons from the Clean Air A@3 HARv. ENVTL. L. Rev. 203, 289-90 (1999) (“Where
water quality problems stem largely or entirelynfraonpoint sources, [in contrast to the NPDES
program], EPA is essentially powerless. It may dgrmgnt funding from the state’s nonpoint source
control program, but no crossover sanctions alltveofederal funds to be withdrawn or withheld. Mos
importantly, except with respect to activities oedéral lands, EPA has no authority to design,
implement or enforce control programs to curb nampsource pollution. In short, no federal ‘gorilta
the closet’ exists to stimulate effective statepmint source water pollution controls.”).

67 SeeWitte & Ross,supra note 47, at 191-92 (“A majority of the remainingter quality
impairments, however, are largely caused by soutttasare not directly controlled under the Clean
Water Act. Controlling pollution from diffuse rurfois the next great challenge facing our nation’s
water regulators.”).

68 Sege.g., Johnstonsupranote 6, at n.5 (citing NMFS’s 1995 biological dipim for the Federal
Columbia River Power System (FCRPS)).

69 693 F.2d 156 (D.C. Cir. 19823ee alsaBlumm & Warnock supranote 66, at 83-94 (analyzing
theGorsuchdecision and subsequent decisions in detail).

70 Gorsuch 693 F.2d at 175.
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dams, extolling the approach used for the formet eticizing the
approaches used for the latter.

A. The Gorsuch Decision: Exempting Dams from thBE® Program

Given the expansive purpose Congress set out iGléen Water
Act, the Gorsuch court’s interpretation of the @lé&/ater Act as
excluding dams from the NPDES permit program, dretdfore its
effluent limitations, is surprising. While dams €ixiin navigable
waters and few contest that they are point sourcés D.C. Circuit
in Gorsuch held that dams do not meet the “additiba pollutant”
element, and are thus exempt from the NPDES peempitirement:

The Gorsuch case turned on the meaning of bothutamit” and
“addition.” In reaching its conclusion that a damdperations
involved neither pollutants nor additions, the D(ixcuit gave great
deference to EPA’s interpretation of the teffh<Concerning the
meaning of “pollutant,” the court determinged thahile the Act's
definition did not constitute an exclusive If§tCongress entrusted
EPA with the discretion to determine which unenuatent pollutants
qualified for regulation under the NPDES prograniThe court
therefore accorded deference to EPA’s determingtian dissolved
oxygen, cold, and supersaturation should not balagggd under the
NPDES prograni® As for the statutorily undefined term “addition,”

71 Seeeg., id. at 165 n.22 (“The pipes or spillways through whiehter flows from the reservoir
through the dam into the downstream river cleaaly Within [the] definition [of ‘point source’], ah
EPA has required NPDES permits for the discharggresise, oil, or trash through the outlet worka of
dam.”); id. at 165 (“[B]oth the reservoir and the downstredwer are ‘navigable waters’ within the
statutory meaning whether or not they are navigablact.”); Greenfield Mills, Inc. v. Macklin, 361
F.3d 934, 947 n.16 (7th Cir. 2004) (“Here, thefiaitl mechanism of the dam was used to convey
pollutants into the Fawn River, a navigable watgrv@Zonsequently, we believe that the dam consstute
a ‘point source.™).

72 Gorsuch 693 F.2d at 175.

73 Seeid. at 165. While the Supreme Court would not de@thevron U.S.A., Inc. v. Natural Res.
Defense Council467 U.S. 837, 844-45 (1984), for another two ye#ine D.C. Circuit correctly
anticipated its holding that if a statute is silentambiguous on a specific topic, courts shouligmd®
an agency’s reasonable interpretation.

74 “pollutant’ means dredged spoil, solid waste,iriecator residue, sewage, garbage, sewage
sludge, munitions, chemical wastes, biological male radioactive materials, heat, wrecked or
discarded equipment, rock, sand, cellar dirt amidistrial, municipal, and agricultural waste discjeal
into water.” Federal Water Pollution Control Ac3 8.S.C. § 1362(6) (2000). Somewhat strangely,
even after noting rules of statutory constructiod &gislative history suggesting an exclusive lise
court still found ambiguity, allowing deferenceB®A’s reasonable interpretaticdBorsuch 693 F.2d at
171-74.

75 Gorsuch 693 F.2d at 173-74.

76 |d. at 174 (“Given this focused legislative intenhcerning deference to EPA'’s interpretation of
these definitional provisions, we must accept tht@rpretation unless it is manifestly unreasonable
In fact, EPA has given the statute a natural regdioth on its face and in light of the legislative
history.”). The court was careful to point out tlitadid not decide “whether the statutory list necessarily
excludes low dissolved oxygen, cold, and superatdur, only whether EPA can reasonably so interpret
it.” Id. at 174 n.56. In fact, conditions like these, uihg temperature, are “pollutants” in some
contexts.Seg eg., 33 U.S.C. § 1362(6) (2000) (including heat iatstory definition of “pollutant”);
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the court concluded that both the National WildlFederation’§’
and the EPA'® interpretations were permissible constructionthef
statute, but deferred to the agency’s interpretati@at any pollution
either already existed in the reservoir or did exst until water had
already passed through a dégrrUnfortunateIg additional circuits
have adopted the reasoning of the Gorsuch Burt.

Since Gorsuch, however, EPA has changed coursecativg
an expansive meaning of “addition,” particularly the wetlands
context®> While section 404 of the CWA, not section 402, gyms
the dredge and fill permit program, the programarsithe section
301(a) “discharge of a pollutant” requirement. Thesulting
dichotomy between programs relying on the sameitsigt language
and EPA’s own inconsistent stance has led some dwocate
challenging EPA’s positioff. For the time being though, dams are
exempt, via judicial determination, from the effigelimitation
requirements of the NPDES progr&n.

EPA TEMPERATURE GUIDANCE, supranote 5, at 42—-44 (describing how to address heNRDES
permits).

77 National Wildlife Federation argued that an “ditth . . . from a point source’ occurs when (1) a
dam causes pollutants to enter the reservoir anthépolluted water subsequently passes through th
dam—the point source—into the formerly unpollutaer below.”Gorsuch 693 F.2d at 174 (alteration
to the original in the quoted text).

78 EPA’s construction was based on timing, consistihgwo parts for the two types of pollution
involved in the case. EPA argued

the point or nonpoint character of pollution is aédished when the pollutant first enters
navigable water, and does not change when thetpdlivater later passes through the dam from
one body of navigable water (the reservoir) to keot(the downstream river). As for
supersaturation, which does not exist in the reserZPA argue[d] that it occurs downstream,
afterthe water is released from the dam.

Id. at 175.

79 |d.

80 Seee.g., Nat'l Wildlife Fed’n v. Consumers Power Co., 862d 580 (6th Cir. 1988) (holding
hydroelectric pumped storage plant that killed ahomped dead fish and fish remains into Lake
Michigan exempt from NPDES permit requirements beeahere was no “addition”But cf. Catskill
Mountains Chapter of Trout Unlimited v. City of Neerk (Catskill Mountaing, 273 F.3d 481, 489 (2d
Cir. 2001) (holding interbasin water transfer fraeservoir to creek required NPDES permit after
according EPA lesser degree of deference and giisshing case on the facts).

81 SeeBlumm & Warnocksupranote 66, at 88—89.

82 1d. at 92-93, 111 n.208 (emphasizi@gtskill Mountainscourt’s determination that EPA’s stance
in Gorsuchwas a litigation position, which receives lessegrée of deference).

83 A caveat is that some dams, including BonnevillrDon the Columbia River, have NPDES
permits for discharges of storm water and oily psscwastewateBeee.g., Or. Dep't of Envtl. Quality,
Status of Permit Application for Bonneville Lock can  Dam,
http://www.deq.state.or.us/permittracker/Status@f&\pplicationResults.aspx?facilitylD=112236
(last visited Oct. 13, 2008) (indicating permit eared Jan. 24, 2008); RRGON DEQ, PROPOSED
RENEWAL OF NPDESPERMIT FORBONNEVILLE LOCK AND DAM, FILE ID 112336 1 (2007)available at
http://www.deq.state.or.us/news/publicnotices/ugési071211_255_Bonneville-PN-07-WQ.pdf.
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B. Enforcing Water Quality Standards Against Dams

Although dams are not currently subject to theueffit limitation
provisions of the Clean Water Act, they still masmply with water
quality standards, just like any other source &gats nonpoirit: As
noted previously, direct enforcement of water duabktandards
through the Clean Water Act remains elusive forrsesi not subject
to the NPDES prografit, so alternative mechanisms are necessary.
Historically, the CWA mechanisms for enforcing watguality
standards at dams have been divided along owneistep. In
practice, privately owned dams are subject to sectdOl’s
requirement that a state certify a dam’s compliamite water quali%y
standards essentially because private dams reguRERC licensé
In contrast, federal dams are merely subject téise813—which
requires federal agencies to comply with state wajgaality
standards, but does not require state certificationompliancé’—
because they do not require a FERC license. Thian@ant asserts
that such a rigid bifurcation of enforcement medtas based on
dam ownership is conceptually inappropriate andtustdly
indefensible because ownership does not provide atonal
distinction between the water quality impacts cduse privately and
federally owned dams.

1. Section 401: State Certification of Private Dams

For privately owned dams, states enforce watertgusthndards
through section 401 of the Clean Water Act. Secdlioh requires any
applicant for a federal license or permit, whosevaies may result
in a discharge, to obtain state certification thia activity will
comply with applicable effluent limitations and wat quality
standard§® Without the certification or a waiver from the tstano
federal license or permit can isstle.

a. S.D. Warren: Of Dams and “Discharges”

Section 401 sets up a three-prong test to deterwiether state
certification is necessary. There must be 1) “ad@ral permit or

84 While courts generally agree that dams are paintces,see supranote 71 and accompanying
text, the fact that they do not require NPDES ptrmieans that they are subject to only those
requirements to which nonpoint sources must adhéa¢! Wildlife Fed’n v. U.S. Army Corps of
Eng'rs, 92 F.Supp.2d 1072, 1075 (D. Or. 2000) (“Bamve been treated by the courts as a nonpoint
source under the Clean Water Act and are not sutg@¢PDES permit requirements.” (citi@prsuch
693 F.2d at 175)).

85 See supraotes 65—-70 and accompanying text.

86 See infranotes 88—-90 and accompanying text (explaining etsnef section 401).

87 Federal Water Pollution Control Act, 33 U.S.C.33 (2000).

88 |d. § 1341(a)(1).

89 |d.
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license,” 2) the potential for “any discharge intfoe navigable
waters,” and 3) an applicable effluent limitatiomdéor water quality
standard® Because all dams are subject to water qualitydsials,
and the Federal Power Attrequires private hydroelectric dam
operators to obtain a license from FERGor private dams, the only
element to satisfy is the presence of a discharge.

In 2006, the Supreme Court confirmed in S.D. Wamémat the
states had long assumed—that dams do indeed pratisciearges
within the meaning of the Clean Water A¢S.D. Warren Company,
a paper manufacturer, operates several hydro@ed#nins along a
25-mile stretch of the Presumpcot River in Mainerda its paper
mill.** In 1999, the company sought to renew the FERG$ies for
five of its dams. In doing so, it applied, undeptest, for water
quality certification from the Maine Department Bhvironmental
Protection (9DEP), the state agency charged with n®lai 401
certifications.” S.D. Warren maintained that its dams did not teésul
a “discharge into” (i.e., did not add anything tb¢ Presumpcot, and
therefore did not trigger section 4%1Nevertheless, the state DEP
delivered certifications requiring the company taimtain minimum
stream flow and to facilitate migratory fish and passage at the
dams?’ FERC accordingly included these requirements & dam
licenses’ terms and conditiods.Continuing to deny that state
certifications were compulsory, S.D. Warren appedie Maine’s
administrative appeals tribunal, and then madevdg through the

90 1d. (“Any applicant fora Federal license or permtb conduct any activity including, but not
limited to, the construction or operation of fa@s, whichmay result in any discharge into the
navigable watersshall provide the licensing or permitting ageaagertification from the State in which
the discharge originates or will originate, oragpropriate, from the interstate water pollutiomtcol
agency having jurisdiction over the navigable watarthe point where the discharge originates tr wi
originate, that any such discharge will comply wiltle applicable provisions of sections 13[effluent
limitations], 1312 [water quality related effluent limitations1313 [water quality standards and
implementation plans]1316 [national standards of performance], at®il7 [toxic and pretreatment
effluent standards] of this title.” (emphasis addled

91 16 U.S.C. 88 791a-828c (2006).

92 |d. §808. Note, too, that the Federal Power Act isgsoan independent duty on FERC to
consider harm to fish and their habitat beforeiigsa licenseld. § 797(e) (“In deciding whether to
issue any license under this Part for any projdwt, Commission, in addition to the power and
development purposes for which licenses are isssteal| give equal consideration to the purposes of
energy conservatiorthe protection, mitigation of damage to, and enleemnent of, fish and wildlife
(including related spawning grounds and habitdhe protection of recreational opportunities, dmel
preservation of other aspects of environmentalityfalemphasis added)). It also requires FERC to
consult with wildlife protection agencies and telirde license conditions to protect fish and wili
Id. § 803(j)(1).

93 SeeS.D. Warren v. Me. Bd. of Envtl. Prot.,, 547 U.S/03 387 (2006) (affirming Supreme
Judicial Court of Maine’s decisionBut seeNorth Carolina v. Fed. Energy Regulatory Comm’'n2 11
F.3d 1175, 1187 (D.C. Cir. 1997) (holding a “disg& requires an addition).

94 See S.D. Warres47 U.S. at 373.

95 See idat 374-75.

96 See idat 375.

97 See id

98 See id
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state courts, losing at every leVlEventually, the United States
i E)reme Court granted certiorari to decide theeissoce and for
a

The case turned on the meaning of the word “digmak/vriting
for a unanimous Court, Justice Souter descrlbedeufnn as “the key
to the state certification requirement under secti®1.™%* The Clean
Water Act defines “discharge” and *“discharge of allygant”
separately. As noted previousf{, “discharge of a pollutant” means
the “addltlon of any pollutant to navigable watdrem a point
source.*®® The CWA does not define the term “discharge” disec
but notes “[tlhe term ‘discharge’™ when used with@ualification
includes a “d|scharge of [a] pollutant, and . a] [discharge of
pollutants.*®* Based on this statutory definition, the Court doded
that the term *discharge’ presumably is broadbatt ‘discharge of a
pollutant’], else superfluous® Since the statute did not define
“discharge,” and the Court concluded that it wasanterm of art, the
Court mter(Preted the term “in accordance withoitdinary or natural
meaning.

Accordlng to the op|n|or1|07 the common meamng of
“discharge,” as applied to water, is a “flowingissuing out,” a turn
of phrase the Court borrowed from Webster's Newerimational
Dictionary!®® After consulting the dictionary definition, Justic

99 |d. See alsoS.D. Warren Co. v. Me. Dept. of Envtl. Prot.,, N@iv.A. AP-03-70, 2004 WL
1433675, at *3 (Me. Super. Ct. May 4, 2004) (defgrrto Board of Environmental Protection’s
interpretation of CWA after concluding that S.D. iém’'s dams caused “discharges” because dams
reroute water from its natural course and lateriatdck to the river)aff'd sub nomS.D. Warren Co.,

v. Me. Bd. of Envtl. Prot., 868 A.2d 210 (Me. 2008pme),aff'd on other grounds547 U.S. 370
(2006).

100 5.D. Warren Co. v. Me. Bd. of Envtl. Prot., 8624.210 (Me. 2005)ert granted in part 546
U.S. 933 (2005) (granting certiorari as to “Questid presented by petitionyee alsdPetition for Writ
of Certiorari,S.D. Warren546 U.S. 933 (No. 04-1527), 2005 WL 1170408 (@néag “Question 1" for
review, “Does the mere flow of water through ansémg dam constitute a ‘discharge’ under Section
401...7").

101 S.D. Warren547 U.S. at 375.

102 see supraote 42 and accompanying text.

103 Federal Water Pollution Control Act, 33 U.S.C.362(12) (2000).

104 |d. § 1362(16) (emphasis added).

105 S.D. Warren547 U.S. at 376.

106 |d.

107 |d. at 373 Justice Scalia was the only Justice who did nat tbie opinion in its entirety; he
joined as to all but Part IIl.C, which examined thgislative history of the CWA. Justice Scalia sloe
not believe legislative history is an acceptablel ia statutory interpretatiorSee e.g., Michael H.
Koby, The Supreme Court's Declining Reliance on Legigatiistory: The Impact of Justice Scalia’s
Critique, 36 HARV. J.ON LEGIS. 369, 373 (1999) (describing Justice Scalia afemvént detractor of the
reliance on legislative history”).

108 5.D. Warren547 U.S. at 376. This broad definition is difigrérom the Maine and other courts’
analysis of why dams caused “discharges.” Thosetcaletermined that when dams rerouted water
through their tailraces, the water “lost [its] sttas waters of the United States” because the dam
operator “exercise[d] private control over the watad then [added] the water back into the rivetD.
Warren 868 A.2d 210, 216 (Me. 2005) (emphasis omittedrontrast, the Supreme Court’s definition
relies in no way on an “addition,” which is onetloé requirements for “discharge of a pollutant” bat
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Souter examined the Court’s prior water decisiorsnf the past
seventy years, and concluded that prior uses dfchdirge” were
consistent with this understanditfy.The opinion highlighted Public
Utility District No. 1 of Jefferson County v. Wasligton Department
of Ecology (PUD No. 1} the only other Supreme Court case
focusing on section 401. In that case, althougte stertification of a
hydroelectric dam was at issue, neither the pantiasthe Court
doubted that water discharges from the dam werehdiges within
the meaning of section 4081 1n fact, the dam operator conceded that
the dam would result in at least two possible disgas—dredge and
fill material during construction and “the dischargf water at the
end of the tailrace after the water has been usedyenerate
electricity.™*? In view of the dictionary definition, prior casaw,
and agency understanding, the S.D. Warren Courtideéc
“discharge” should be read in its ordinary setseTherefore, the
water issuing or flowing out of S.D. Warren’s dartalraces were in
fact discharges, triggering section 401.

Accusing S.D. Warren of “miss[ing] the forest ftiettrees,” the
opinion stressed the broad purpose of the CleareWatt to restore
and maintain the Nation’s waters and its fishaklersnable goal, as
well as the states’ interest in achieving bdthOn the purpose of the
Act, the Court emphasized, “the Act does not stopoatrolling the
‘addition of pollutants,” but deals with ‘pollutibrgenerally . . .
which Congress defined to mean ‘the man-made or-induced
alteration of the chemical, physical, biologicahdaradiological
integrity of water.**> Unanimously, the Court thus concluded that

“discharge” in the CWACompare33 U.S.C. § 1362(12) (2000) (defining “dischargeagollutant”),
andid. § 1362(16) (defining “discharge”).

109 5.D. Warren547 U.S. at 376. (“[T]his ordinary sense has mtestly been the meaning intended
when this Court has used the term in prior wateesa (citing Marsh v. Or. Natural Res. Def. Colinci
490 U.S. 360, 364 (1989)); Arizona v. Californi&@33U.S. 546, 619 n.25 (1963) (Harlan, J., dissegntin
in part); United States v. Arizona, 295 U.S. 1781482 (1935)).

110 511 U.S. 700 (1994).

111 s.p. Warren547 U.S. at 377 (citing PUD No. 1, 511 U.S. at)71

112 |d. (citing PUD No. 1, 511 U.S. at 711). S.D. Warsedams, like the dams on the lower Snake
and Columbia Rivers, are run-of-the-river dams. ikénimpoundment dams, which store water in
reservoirs, run-of-the river dams divert water clige from the river into a penstock, a channel for
conveying water to a turbine, where the water ggiester velocity before it runs through the tuebin
Once the water runs through the turbine, it erdetsirace, a channel below the turbine, from whics
released—or “discharged”—into the river downstrezrthe damSeeChristopher J. Eggerthe Scope
of State Authority Under Section 401 of the CleaatéV Act afterPUD No. 1 v. Washington
Department of Ecology, 31 MLAMETTE L. Rev. 851, 853-54 (1995) (describing dam workings).

113 Before the Court dismissed each of S.D. Warrergsraents for construing the term “discharge,”
the Court drew attention to EPA’s and FERC's cdesisunderstanding that releases from hydroelectric
dams fall under the plain meaning of “dischargeghlighting an EPA water quality handbook and a
recent FERC adjudicatiors.D. Warren 547 U.S. aB77 (citing EPAWATER QUALITY STANDARDS
HANDBOOK § 7.6.3, at 7-10 (2d ed. 1994) and FPL Energy ®l&igdro LLC, 111 FERC | 61,104, |
61,505 (2005), 2005 WL 904387).

114 s.D. Warren547 U.S. at 384-86.

115 |d. at 385 (citations omitted).
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“limiting river flow and releasing water throughrhines” inherently
alters water quality and falls within the scope‘mdllution.”**® The
opinion went on to underscore the states’ “legitenéegislative
business” in protecting water quality, as well d& tCWA’s
cooperative federalism framework, which evidencedn@ess'’s
“respect[] [for] States’ concernd? In order to protect those
interests, Congress provided the states with amrsmgé mechanism
in section 401, so that, to quote the Act’s priatigrchitect, Senator
Edmund Muskié® “[n]o polluter [would] be able to hide behind a
Federal license or permit as an excuse for a vawlaif water quality
standards*® The Court maintained that interpreting “discharge”
section 401 according to its ordinary meaning sadeded the states’
interests, which was likely an important consideratfor justices
with a states’ rights bent, and which meant S.D.rdfds FERC
licenses were subject to the terms and conditioas®limposed?°
The decision left no question regarding the appboeof section 401
as to private dam operations. But whether sectiiinekposes federal
dam operations to the certification requirementaie unteste*

b. The Effect of the State Certification Requireimen

State water quality certification is a powerful toSection 401
provides the state in which the discharge occueetlchoices: it can
1) waive its certification right through inactioorfa period of one
year, 2) deny certification, or 3) certify the appht's activities,
Imposing terms and conditions as necessary to ensumpliance
with state water quality standartf8.If a state denies certification,

116 1d. In support of this conclusion, the Court relied ®.D. Warren’s own brief, amici briefs, and
the Maine Department of Environmental Protectidiriglings, which indicated dam operations change
water flow, movement, and circulation, which proglutess dissolved oxygen (needed for fish
respiration), excessive dissolved nitrogen (letbdish), decreased habitat (i.e., dry riverbedk)cked
fish passage, and fewer fishing and recreationabdpnities.|d. at 385-86.

117 |d. at 386.

118 For a summary of Senator Muskie's role in bringaigput the Clean Water Act, see Robert F.
Blomquist, In Search of Themis: Toward the Meaning of the lidesgislator—Senator Edmund S.
Muskie and the Early Development of Modern AmeriEarironmental Law, 1965-19688 WM. &
MARY ENVTL. L. & POL’Y REV. 539 (2004).

119 5.p. Warren547 U.S. at 386 (quoting Senator Muskie).

120 see idat 387.

121 See infraPart IV (arguing CWA calls for state certificatiohfederal dams).

122 Federal Water Pollution Control Act, 33 U.S.C.$1(a)(1) (2000) (“If the State, interstate
agency, or Administrator, as the case may be, éailefuses to act on a request for certificatioithin
a reasonable period of time (which shall not exceed year) after receipt of such request, the
certification requirements of this subsection shalwaived with respect to such Federal applicatitm
license or permit shall be granted until the ciedifon required by this section has been obtaorduas
been waived as provided in the preceding sentéfzdicense or permit shall be granted if certifioat
has been denied by the State, interstate agenctheoAdministrator, as the case may be.”). As a
practical matter, the terms and conditions a stafpses may be sufficiently stringent as to effect
veto.
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that is the end of the matter, and no federal pgeamiicense can
issue'® If the state waives certlflcatlon the federalmgemay issue
the license or permit, im osmg conditions indepsmdf those the
state would have supplied’ If a state certifies, the federal agency
must include the terms and conditions of the statéfication in the
license or permit it issueé® In other words, the certification is no
mere “non- blndlng recommendation;” mstead thetestaas what
effectively “amounts to a veto authont%/2 Further section 401
affords the public a role in making these |mport;mt|5|ons on water
quality**’

i. On the State’s Terms

Since the federal agency issuing the license mayewew the
basis for, Weakenz, or set aside the terms and tonslilaid out in the
state cert|f|cat|orJr a state is largely free to impose as stringent of
terms and conditions as its water quality standaitbsv.**° Writing

123 |d.
124 (.

125 |d. § 1341(d) (“[Certification’s terms and conditigrehall become a condition on any Federal
license or permit subject to the provisions of #estion” (emphasis added)); U.S. Dep’t of the Interior
v. Fed. Energy Regulatory Comm’'n, 952 F.2d 538, 8@&. Cir. 1992) (“[T]he license need not
expressly adopt the terms and conditions of sudification; they become terms and conditions & th
license as a matter of law."see Andrew H. SawyerRock Creek Revisited: State Water Quality
Certification of Hydroelectric Projects in Califoia 25 RC. L.J. 973, 995 (1994) (“So long as the state
acts within the time limitations set by Clean Walet, the federal agency issuing the permit orrgz
has no authority to review the basis for a stade'sision to deny certification, or to modify or seide
conditions of certification as unnecessarily steing”).

126 SeeSawyer supranote 125, at 996.

127 See infraPart 111.B.1.b.ii (discussing public participatioequirements in section 401).

128 33 U.S.C. § 1341(d) (20003ee alspe.g., Mobil Oil Corp. v. Kelley, 426 F.Supp. 230, 2@2.
Ala. 1976) (“[Clertification under Section 401 istaip as an exclusive p[rlerogative of the statdian
not to be reviewed by EPA or any agency of the rigidgovernment.”); Keating v. Fed. Energy
Regulatory Comm’n, 927 F.2d 616, 622—-23 (D.C. C&91) (“We recognize the authority of states to
impose express conditions upon the issuance ofteylar certification. When states make compliance
with specified conditions a prerequisite to theeefifveness of a certification, the federal Govemime
has been prepared to enforce those conditionsriited States v. Marathon Dev. Corp., 867 F.2d 96,
102 (1st Cir. 1989) (“Permitting states to imposethe context of a federal law, their own more
stringent environmental standards is not unique &ad never been held to be irrational or
unconstitutional. . . . Far from being irrationalich provisions enable a state to assess its meed f
stronger environmental policies in the context®fiwn unique environmental problems.”).

129 |n fact, in order to avoid a lawsuit in state dptite state must present terms and conditions that
will at least satisfy its WQSs and any other stagger protection laws. 33 U.S.C. § 1341(d) (2000)
(stating state certification will set forth requitents necessary to “comply with any applicableuefit
limitations and other limitations [under the CWA] . and withany other appropriate requirement of
State lawset forth in such certification.” (emphasis adde8ut cf Eggert,supranote 112, at 869
(suggesting scope of state laws that may form asierms and conditions might be more limitedntha
some state courts indicate). Typically, section dladms are raised in state court because state dagv
at issueSee e.g., Mobil Oil Corp. v. Kelley, 426 F.Supp. 230, 2@5. Ala. 1976) (“Since EPA was not
intended to exercise any review over State actionastification and since no other federal agenay m
exercise such review under the National EnvironaieRolicy Act, it follows that the proper forum for
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for the majority in PUD No. 1, Justice O’Connomiily upheld this
principle, stating “States may condition certificat upon any
limitations necessary to ensure compliance withesteater quali;ry
standards or any other ‘appropriate requiremenstafe law.™?
Justice O’Connor explained that a state may canditertification
based on any aspect of a state water quality stanhdacluding
maintenance of a designated use, even when_the bhtd not
previously set the criteria necessary to proteat tise"**

In PUD No. 1, the Washington Department of Ecol¢B¥E)
had conditioned certification for the City of Tacanand a local
utility district’s Elkhorn Hydroelectric Project ominimum stream
flows in order to protect the Dosewallips River'ssynated use of
“salmonid migration, rearing, spawning, and harvnest:*?
However, DOE had not previously set a flow critéganaintain this
designated us€? The city and utility district argued that DOE odul
only protect designated uses through requiring dampe with
“specific numerical ‘criteria,” and could not comidn certification
on operating the dam “in a manner [merely] consisteith a
designated ‘use.*®* Despite the fact that DOE only established the
minimum stream flow in response to the 401 appbeatthe Court
majority determined that the flow requirement wams acceptable
condition of section 401 certification because watgality standards
consist of designated uses and criteria, both a€hwmdependently
require complianc&® As PUD No. 1 affirmed, the scope of a state’s
authority to set terms and conditions on 401 dediions is
extremely broad, and i%ﬁrovides the states’ légals for preventing
water quality degradatiof’

judicial review of state certification is in stateurt.”); State Dep’t of Ecology v. PUD No. 1, 882d
646 (Wash. 1993)cert. granted PUD No. 1 v. Wash. Dep’'t of Ecology, 510 U.S. 81®93)
(reviewing state 401 certification decision).

130 PUD No. 1511 U.S. 700, 713-14 (1994) (emphasis added).

131 |d. at 714-15 (“We think the language of § 303 is rmagurally read to require that a project be
consistent wittboth components, namely the designatedarstthe water quality criteria. Accordingly,
under the literal terms of the statute, a projeat oes not comply with a designated use of themwa
does not comply with the applicable water qualignglards.”). Justice O’Connor also quickly dismisse
the idea that WQSs promulgated pursuant to se80&y a section number unlisted in section 401, were
not covered by section 401; she determined thaibse801, which section 401 does explicitly mention
incorporated section 303 by referenice.at 712-13.

132 |d. at 706 n.1.

133 Sedd at 709.

134 |d. at 714.

135 |d. at 723.

136 The dissent by Justice Thomas, joined by Justizdic§ asserted that the majority’s opinion was
too sweeping, opining “[ijn the end it is difficuid conceive of a condition that would fall outside
State’s § 401(d) authority under the Court’s apghdald. at 732 (Thomas, J., dissenting). He declared
that the majority’s interpretation of section 40distupt[ed] the careful balance between state and
federal interests that Congress struck in the Eeéd®&wer Act.”Id. (Thomas, J., dissenting). For an
alternative view of the federalism issue, sepranotes 117—20 and accompanying text.
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ii. The Public’s Influence

The public has the opportunity to influence a ssatlecision to
grant or deny certification, as well as the natafehe terms and
conditions set forth in the certification. Sectiddl requires states to
allow public participation in the certification pess by establishing
procedures for public notice of all applications &ertification, and
“to the extent the State deems appropriate, [it s&t}/procedures for
public hearings in connection with specific appiicas.”*’ While
the provision does not require particular procesiuaad the level at
which a state provides opportunities for public tiggration is
discretionary, at a minimum, the state must proyadblic notice of
an applicatiot®® Even with no further opportunities for public
involvement, public knowledge of an application egvinterested
parties the chance to influence the process througbolicited
commenting, communications strategies (includingsgrreleases,
earned media, and editorial board visits), lobby&etected officials,
and, perhaps, bringing timely court suits. Depegdin the certifying
agency’'s willingness to engage the public, the gion offers a
potentially powerful means by which the public cdrape a pending
certification. Between the state’s and the publiatslity to shape
water quality compliance through state certificaticcection 401
offers a notable opportunity to influence dam opere.

2. Federal Dams: Polluters In Need of Enforcement

Unlike private dams, federally owned and operatachsl do not
require FERC licenses, so historically they havebeen subject to
401 certification. The resulting lack of oversidtas been a mistake,
largely unremedied by alternative means of wateralityu
enforcement. This section examines the two primargnues by

137 Federal Water Pollution Control Act, 33 U.S.C.$#1(a)(1) (2000).

138 gsijgnificantly, a federal agency may not issue amiteor license unless the state has provided
public notice, so completely avoiding the minimabjic participation requirements of section 40hd$
an option for a state. II€ity of Tacoma, Washington v. Federal Energy RegafaCommission
(Tacoma v. FER) the Skokomish Tribe argued that FERC violatel@ean Water Act by issuing two
licenses for the Cushman Project, based on a e&tdication by the Washington Department of
Ecology, because the state could offer no evideéhatit gave public notice or held a hearing with
respect to the certifications. 460 F.3d 53, 67 (OCE. 2006). After opining that most challengetéi
certifications should be brought in state couricsistates have primacy in “block[ing] . . . lovalter
projects” through stringent state water qualitynd&rds, the D.C. Circuit determined that FERC natist
least address whether a state certification sadisfhe requirements of section 40d. The court
determined FERC must “confirm that the state haillg satisfied the express requirements of sactio
401.” Id. at 68. The court concluded that where a statechasted public participation procedures for
the certification process, FERC has the added afiidig to “obtain some minimal confirmation” thaeth
state complied with its own procedures becauséose401 impliedly requires a state to comply witle t
procedures it enactid. In response to FERC'’s argument that the state“n@$onger troubled by the
issue,” the court found the point to be “withouddésignificance,” but decided not to vacate therises
on other groundsd.
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which the public has attempted to ensure federal dampliance
with the Clean Water Act: section 313 of the CWAI &ine ESA.

a. Section 313: Federal Duty to Comply with Cleaat&V Act?

Section 313 compels federal agencies with jurigahicover a
facility or engaged in an activity “resulting, othigh may result, in
the discharge or runoff of pollutants” to complythviall water
pollution control and abatement laws “in the_sananer, and to the
same extent as any nongovernmental entityAlthough it might
seem as though applying this provision would beigitforward, it
has proven largely useless in the federal dam &ofiteAs described
previously:** water quality enforcement for private dams hagedel
on meeting the elements of section 401. Unlike gtevdams,
federally owned and operated dams do not requiRG-Ecenses:?
so they have not been subjected to the same statsight. Instead,
section 313 litigation has focused on attemptinglitectly enforce
water quality standards through altered dam operatior dam
removal, a strategy that has flatly failed.

Unlike in the section 401 context, in which a codefers to the
state’s certification or veto when attempting tdoece water quality
standards and the antidegradation policy agairderéd agencies,
through section 313, plaintiffs confront the realihat courts afford
great deference to a federal agency’'s technicalertisp and
judgment-*® For example, as long as the United States Army€or
of Engineers (Corps) “articulate[s] a rational ceation between the
fact found and the conclusions made,” a reviewiogrcwill not find
the choice of dam operations arbitrary and capuiid’ In National
Wildlife Federation v. United States Army Corps Bhgineers,
environmental plaintiffs claimed that the Corpsgsemtion of the
four lower Snake River dams violated water qualdandards
because they caused excessive water temperatur@ge Corps
argued that, although the dams’ -construction andstence

139 33 U.S.C. § 1323(a) (2000).

140 gection 313 has been useful in other contextsgiiolike curtailing discharges from mining
operations.See eg., Hells Canyon Pres. Council v. Haines, No. CV1057-PK, 2006 U.S. Dist.
LEXIS 54884, at *16 (D. Or. Aug. 4, 2006) (holdifigorest Service’'s decision to allow new mining
operations on § 303(d)-listed streams arbitrary@apticious”).

141 See supréeart 111.B.1.

142 SeeMichael C. Blumm & Viki A. Nadol,The Decline of the Hydropower Czar and the Rise of
Agency Pluralism in Hydroelectric Licensin@6 GLuM. J. ENvTL. L. 81, 85 (2001) (“The FPA, as
implemented by FERC, governs the siting and oparaif non-federal hydroelectric projects.”).

143 Seeeg., NWF v. Corps384 F.3d 1163, 1174 (9th Cir. 2004) (citing Battre Gas & Elec. Co.
v. Natural Res. Def. Council, Inc462 U.S. 87, 103 (1983)). IBaltimore Gas & Electric Cg.the
Supreme Court stated, “[wlhen examining this kiridscientific determination, as opposed to simple
findings of fact, a reviewing court must generéléyat its most deferential.” 462 U.S. at 103.

144 NWF v. Corps384 F.3dat 1170 (citations omitted).

145 |d. at 1168-69.
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contributed to water temperatures that exceeded dtate of
Washington’s water quality standards, the federgénay had
implemented all the operational changes it couldeftsiof dam
removal—that would decrease water temperatifreThe Ninth
Circuit accepted as reasonable the Corps’'s cootenthat the
existence of the dams, not the discretionary ojmeraif the dams,
caused water quality violation$” Because the Corps convinced the
court that 1) no additional operational changes ld/aeduce the
water temperature, 2) dam removal required conignesis
authorization, and 3) the agency acted in goodh,faibhe court
declined to hold the Corps in violation of the CW#x failing to
meet Washington’s water quality standaftfsAs a result of this
highly (perhaps unnecessarily) deferential reviéifederal dams in
the West essentially have been exempted from congplyith water
quality standards.

Conversely, when a state certifies or fails to ifyeragency
actions through section 401, the state certificésioterms and
conditions or veto is the beneficiary of a reviegvoourt's deference.
In S.D. Warren, the Supreme Court made clear tkatian 401
preserves the state’s legitimate interest in ptitgavater quality by
giving it an oversight role, so that “[n]o pollutesill be able to hide
behind a Federal license or permit as an excuse faplation of
water quality standard$® PUD No. 1 advanced the idea by
recognizing broad state authority over the terms @nditions that
are necessary to protect and maintain state watity standard$>*
Consequently, in the section 401 context, the defsx a court
affords a state in certifying that a private danmpbes with state
water quality standards is great. In contrast, he section 313
context, because federal agencies have discretioar aam
operations and courts afford agencies great deferdiederal dams
are effectively exempt from a state’s water quasitgndards. The

146 |d. at 11609.

147 1d. at 1178.

148 |d. at 1178-79. In a fairly scathing dissent, JudgeK&bwn wrote the majority's improper
framing of the case “as a choice between compliavitethe [CWA] and tearing down the dams along
the Snake and Columbia Rivers” dictated its resuit,that dam removal was a “lighting rod [the ¢pur
need not strike” because “[clompliance with the C\AiAd the continued presence of the dams are not
mutually exclusive options.Id. at 1180-81 (McKeown, J., dissenting). He indidatteat the “actual
legal issue” was whether the record supported <3 “decision that theole cause of temperature
exceedences [was] the existence—and not the operatf the dams,” and that because the Corps did
not provide “operational alternatives aimed at C\éMnpliance,” he would have held that the Corps’s
decision did not comply with the Administrative Pedure Act.ld. at 1180-81 (McKeown, J.,
dissenting).

149 SeeBlumm et al. supranote 30, at 784 n.425 (noting that the Ninth Gtrswlecision effects an
“implicit judicial exemption from the CWA, despitthe fact that the statute contains an express
presidential exemption for water projects, 33 U.S81323(a) (2000), which might have been
interpreted to be the exclusive means of relief”).

150 5.D. Warren547 U.S. 370, 386 (2006) (quoting Senator Muskie)

151 See PUD No.,1511 U.S. 700, 714 (1994).
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difference in treatment based on ownership is stmld it has led to
manifestly uneven Clean Water Act enforcement.

b. The Endangered Species Act: Roundabout WatelitpEaforcement

Since the Clean Water Act has proven largely uselies
enforcing water quality standards at federal daths, public has
employed the Endangered Species Act to achievené & water
quality enforcement? While successful ESA litigation does not
result in strict adherence to state water quatapdards, it achieves a
similar result because water quality standards sate in part, to
protect aquatic species that inhabit a water boohgluding
endangered speci€¥. The ESA requires at least the level of water
quality necessary to achieve an endangered spgcies’
“conservation,*** so to some extent, ESA litigation regarding salmon
is about enforcing water quality standattfsAfter providing a brief
overview of the ESA’s consultation requirement gadce prohibition,
this section examines ESA litigation on salmon atams and
identifies the considerable limits to this approaich achieving
adequate water quality.

i. Overview of the Endangered Species Act: Consoitand the Take
Prohibition

The Endangered Species Act's purpose is to conserve
endangered and threatened species and the ecosystenhich they
depend:>® The ESA defines “conserve” as “to use and theaissl
methods and procedures which are necessary to &mygndangered
or threatened species to the point at which [ESétgation is] no
longer necessary™ In other words, the ESA requires both survival
and recovery of a listed speci88.To that end, Congress imposed

152 see infraPart 111.B.2.b.ii (describing ESA litigation regting dams and salmon).

153 SeesupraPart I1.B for explanation of water quality standand how they are set.

154 See infranote 157 and accompanying text. As the SupremetGoade clear irPUD No. 1
water quality includes the amount and velocity @ftev needed to protect designated uses of a water
body, like salmon migration and spawnifgJD No.1 511 U.S. 700, 719 (1994) (“In many cases, water
quantity is closely related to water quality; afmignt lowering of the water quantity in a bodyweéter
could destroy all of its designated uses . . .H$as a fishery.”).

155 Of course, this litigation also seeks to limit ttieect harm dams do to salmon, such as juvenile
mortality at turbines and insufficient adult passag

156 Endangered Species Act of 1973, 16 U.S.C. § 1532(106).

157 |d. § 1532(3) (defining “conserve,” “conserving,” afabnservation” the same).

158 Sjerra Club v. U.S. Fish & Wildlife Serv., 245 B.834, 441-42 (5th Cir. 2001) (*'Conservation’
is a much broader concept than mere survival. TBA'€ definition of ‘conservation’ speaks to the
recovery of a threatened or endangered speci&iffard Pinchot Task Force v. U.S. Fish & Wildlife
Serv., 378 F.3d 1059, 1070 (9th Cir. 2004) (“[T]JBSA was enacted not merely to forestall the
extinction of species (i.e., promote a speciesigaby but to allow a species to recover to thenpoi
where it may be delisted.”).
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substantive and procedural requirements on fedaggncies.
Substantively, section 7—which applies only to fadleagencies,
licensees, and permittees—requires all federal @geno use their
authority “in furtherance of the ... conservatioh endangered
species and threatened species .**° and it prohibits any action
that is likely to jeopardize a species or its cati habitat-®
Procedurally, in order to determine whether an ageaction—
including how an agency operates dams—will jeozarcdh listed
species, the action agency must consult with Né%hen formal
consultation is necessajr%é the consultation agency must issue a
biological opinion (BiOp)>® If NOAA concludes that the agency’s
action will result in jeopardy to the species ovexde modification to
or destruction of critical habitat, the BiOp musbyide “reasonable
and prudent alternatives” (RPAs) to the proposetbmachat will
avoid that consequent®'

When a BIiOp determines that no jeopardy or adverse
modification will result from the agency’s actiaor, when it provides
reasonable and prudent alternatives, NOAA must #@soe an
incidental take statement (ITS) if the agency autes any take at
all, specifying the terms and conditions under Wwhibe action
agency may take a specf83.Section 9 of the ESA—the take
prohibition—is generally applicabf&® stating that it is “unlawful . . .

159 16 U.S.C. § 1536(a)(1) (2006).

160 |d. § 1536(a)(2). Critical habitat is “the geograpthiarea occupied by the species . . . on which
are found those physical or biological featurese@i$ential to the conservation of the species Hnd (
which may require special management consideratopsotection . . . .1d. § 1532(5)(A). Jeopardy is
“action that reasonably would be expected, direatlindirectly, to reduce appreciably the likeliltoof
both the survival and recovery of a listed spetiethe wild by reducing the reproduction, numbers o
distribution of that species.” 50 C.F.R. § 402.02 (

161 16 U.S.C. § 1536(a)—(d) (2006). NOAA Fisheries,tlire Department of Commerce, is the
consultation agency for listed marine and anadraspecies, while the Fish and Wildlife Service, in
the Department of the Interior, consults on listedestrial and inland aquatic species. This Contmen
refers to NOAA because it is the agency that deils Pacific salmon.

162 Formal consultation is necessary when informabatiation determines a federal action is likely
to adversely affect a listed species. For helplmlv€éharts on the informal and formal consultations
processes, see UBSH & WILDLIFE SERV. & NAT'L MARINE FISHERIESSERV., ENDANGERED SPECIES
CONSULTATION HANDBOOK: PROCEDURES FOR CONDUCTING SECTION 7 CONSULTATIONS AND
CONFERENCES 3-3, 4-3 (1998), available at
http://www.nmfs.noaa.gov/pr/pdfs/laws/esa_sectidr@ndbook.pdf.

163 16 U.S.C. § 1536(b)(3)(A) (2006).

164 |d.; 50 C.F.R. § 402.02 (2007) (“Reasonable and prudkarnatives” are “alternative actions
identified during formal consultation that can beplemented in a manner consistent with the intended
purpose of the action, that can be implementedistams with the scope of the Federal agency’s legal
authority and jurisdiction, that is economicallydatechnologically feasible, and that the Director
believes would avoid the likelihood of jeopardizitg continued existence of listed species or tiagul
in the destruction or adverse modification of cetihabitat.”).

165 16 U.S.C. § 1536(b)(4) (2006). In appropriate winstances, an ITS may permit a party that is
not a federal agency or applicant to engage intdidhtake if the ITS clearly contemplates the action
Ramsey v. Kantor, 96 F.3d 434, 442 (9th Cir. 1996).

166 Courts have held the take prohibition applies veitiual force to federal agencies as it does to
private actors.See eg., Defenders of Wildlife v. EPA, 882 F.2d 1294, 33(8th Cir. 1989)
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to take [any listed species|® Although the term “take” has been
construed broadly to include both direct harm tcspecies and
significant habitat destructiofi® the ESA provides a safety valve to
this expansive interpretation of take through iecikél take
statements® An ITS is a safe harbor; so long as the agencyptiem
with its terms and conditions, the ITS protects #gency and its
employees from criminal and civil liability for théaking of a
species.’® To gain exemption from the take prohibition thrbuan
ITS, the take must be incidental to, and not thepgse of, the
otherwise lawful action’* In the ITS, the consultation agency must
specify 1) the effect of the incidental take on thgecies, 2)
reasonable and prudent alternatives needed to mzmittmat effect, 3)
terms and conditions with which the action ageneagintomply, and
4) procedures for handling and disposing of theviddal members
of the species actually takéff.

ii. Using the ESA to Enforce Water Quality Standain Imperfect
Approach

Even without section 401 certification, BiOps shbghsure dam
operators’ compliance with water quality standdfdsNOAA
conducts section 7 consultation when EPA approvates water

(determining EPA registration of pesticides waslketbecause the pesticides were killing endangered
species).

167 16 U.S.C. § 1538(a)(1)(B) (2006). “[Tlake meansh&yass, harm, pursue, hunt, shoot, wound,
kill, trap, capture, or collect, or to attempt togage in any such conduckd’. § 1532(19).

168 |n Babbitt v. Sweet Home Chapter of Communities fagraat Oregon the Supreme Court
deferred to the Department of the Interior’s broadstrual of the term “harm,” used in an excludise
in the statutory definition of “take,” to includdrect harm to the species as well as indirect harm
through habitat destruction and degradation. 515. 887, 703 (1995). Interior's regulation states,
“[h]arm in the definition of ‘take’ in the Act mearan act which actually kills or injures wildlif€uch
act may include significant habitat modificationdergradation where it actually kills or injures dlifle
by significantly impairing essential behavioral tpats, including breeding, feeding or shelteringd’
C.F.R. § 17.3 (2007).

169 Section 10 contains a similar exemption—called imcidental take permit—for nonfederal
actions resulting in incidental take, although pnecess for obtaining one is much more onerous than
the process for obtaining an incidental take stateni6 U.S.C. § 1539(a) (2006).

170 |d. § 1536(0)(2); 50 C.F.R. § 402.14(i)(5) (2007) (itAtaking which is subject to [an ITS] and
which is in compliance with the terms and condgi@f that statement is not a prohibited taking unde
the Act, and no other authorization or permit urtherAct is required.”). Section 11 authorizes anah
and civil penalties for take of a listed speciesULS.C. § 1540 (2006).

171 50 C.F.R. § 402.02 (2007) (“Incidental take’ neféo takings that result from, but are not the
purpose of, carrying out an otherwise lawful atyivionducted by the Federal agency or applicant.”).

172 16 U.S.C. § 1536(b)(4) (2006); 50 C.F.R. § 402)14007). “The measures may not alter the
project’'s scope, but should be ‘minor changesht project aimed at minimizing take, as required by
§ 7 of the ESA.” Or. Natural Res. Council v. Alletv,6 F.3d 1031, 1039 n.7 (9th Cir. 2007) (explajnin
50 C.F.R. § 402.14(i)(2)).

173 SeesupraPart I11.B.2.b.i and accompanying text (describ#gA’s consultation procedure).
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quality standard$’® so one would think NOAA’s consultation on
other agencies’ activities, like the Corps’'s daneragions, would
result in a similar level of water quality protexti Ultimately, water
quality standards seek to protect uses, includiaghtaining habitat
needed by aquatic endangered spedfeSince a federal agency’s
actions may not jeopardize a listed species’s sahor recovery,
regardless of whether the action on which NOAA ctissdirectly
implicates the Clean Water Act and the WQSs it iregy a BiOp’s
RPAs ought to achieve water quality protective @hnto conserve
an endangered species and its habitat, much W&3s>"® However,
the dam operations prescribed by BiOps have naayaEwesulted in
the level of water quality protection they wouldhiey were required
to incorporate states’ water quality standards b&eacourts have
deferred to federal agencies in Clean Water Adbast’’

In response, environmentalists have attemptedheee a level
of water quality indirectly through Endangered Seedct litigation
focused on |mprovo]l% dam operations that will eesandangered
species’ conservati Because dam operations are federal actions
that may affect listed species, federal dam opesadoe subject to
section 7 _consultation, which results in BiOps owydropower
operations’® In the Columbia Basin, salmon advocates have
repeatedly challenged NOAA’s BiOps as violating Bf#A, and they
have usually wor®® As a result of this litigation, they have achieved
a measure of |mproved water quality through, foaregle, holding

174 Memorandum of Agreement Between the EnvironmeRtatection Agency, Fish and Wildlife
Service, and National Marine Fisheries Service R#gg Enhanced Coordination Under the Clean
Water Act and Endangered Species Act, 66 Fed. Reg02, 11,202 (Feb. 22, 2001).

175 SeePUD No.1 511 U.S. 700, 713-20 (1994) (holding Washingtoald impose minimum
stream flow requirements necessary to protect sdtinbabitat on 401 certification to maintain
designated use).

176 The goal of the reasonable and prudent alterrmtiveto avoid jeopardy and destruction or
adverse modification of critical habitat. 16 U.S81536(b)(3)(A) (2006); 50 C.F.R. § 402.02 (2007).
For definitions of “jeopardy” and “reasonable andudent alternatives,” see notes 160-64 and
accompanying text.

177 See suprdPart 111.B.2.a (describing attempts to use sec8aB of the CWA to enforce WQS's
and courts’ willingness to allow lesser water oyalt the federal dam context).

178 while these cases have not explicitly addresse@mguality standards—focusing instead on
consultation problems like flawed jeopardy anabftiframeworks, insufficient reasonable and prudent
alternatives, uncertain mitigation measures, angtéper environmental baselines—at least one of the
plaintiffs’ implicit purposes is to achieve greateater quality. This is evident through challenges
augment flow, which improves degraded water qualggulting from unnatural temperature and
dissolved gas levelSeeBlumm et al. supranote 30, at 734—63, 774-94 (describing litigaterr the
FCRPS BiOps)id. at 795-97 (describing challenge to flow reginid);at 730-32 (describing benefits
of flow augmentation). Additionally, salmon advoesthave encouraged cold-water releases from
reservoirs in the Columbia Basin, which addresstéimeperature needs of salm@ee infranote 185
and accompanying text.

179 See suprérart I11.B.2.b.i (outlining implementation of ESA)

180 See generalllumm et al.supranote 30, at 734-97 (describing BiOp litigatiordietail).
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the agencies’ feet to the fire with regard to imsed flow'®* which
aids not only in juvenile salmon’s downstream niigia but also
improves water temperatut® Additionally, the listings have forced
releases from the Dworshak Dam on the ClearwateerRn Idaho,
which _have cooled summer temperatures in the Lo®eake
River!® However, this indirect mechanism of water quality
enforcement is a poor substitute for directly eafoy WQSs through
Clean Water Act litigation or requiring WQS compice through
section 401 certification because it 1) does naessarily result in
the same level of protection as a state W&Sand 2) can be
employed only when there is an endangered or #medt species
present® Still, the Endangered Species Act does offer anméar

181 |ndeed, the government's failure to provide adégdiaw for salmon helped prompt petitions to
list runs of Columbia Basin salmon in the firstqdaMichael C. BlummBeyond the Parity Promise:
Struggling to Save Columbia Basin Salmon in the-Mi@0s 27 EwrtL. L. 21, 38-39 (1997)
[hereinafter BlummBeyond the Parity Promige Litigation over NMFS's first FCRPS BiOp (the @3
BiOp), which Judge Malcolm Marsh determined “cr@d for a major overhaul,” led to changes in the
1994-1998 BiOp, which called for increased spill dlow in its RPA. Idaho Dep't of Fish & Game v.
Nat'l Marine Fisheries Serv., 850 F.Supp 886, 9D0Q@r. 1994); BlummBeyond the Parity Promise
supraat 62—63. While that and subsequent BiOps estedlislow “targets,” rather than enforceable
requirements, there is little question that litigathas improved flow in the basin overall, evendt at
optimal levels for salmonSee e.g., Blumm, Beyond the Parity Promisesupra at 29 (describing
settlement assuring “flow and spill measures cdtedy the NMFS plan would be satisfiediy); at 85
(noting discretion flow targets afford agencie®)t see Blumm et al.supranote 30, at 731 (indicating
“the Columbia Basin hydropower BiOps have securdgi minimal flow augmentation, often subject to
emergency exceptions that can curtail implementgtiad. 795-97 (describing injunction ordering spill
but not flow).

182 SeeBlumm et al.,supranote 30, at 730 n.114 (describing benefits oféased flow); Blumm,
Beyond the Parity Promissupranote 181, at 30—31 (same).

183 Cold water releases from Dworshak Reservoir helpl the Snake River downstream of the
reservoir where there are few thermal refuges @ad-water tributaries); in turn, the cooler waaids
adult and juvenile salmon migration.AMAGING THE COLUMBIA RIVER, supranote 15, at 84; AmI S.
CLABOUGH ET AL., ASSOCIATIONSBETWEEN ADULT SALMON AND STEELHEAD BODY TEMPERATURE
DURING UPSTREAM MIGRATION AND ESTIMATED WATER TEMPERATURES IN LOWER GRANITE
RESERVOIRDURING COLD WATER RELEASES FROMDWORSHAK RESERVOIR 1, 34-36 (2004); EPA, A
Retrospective Analysis of Water Temperature Managerim the Lower Snake River Using Coldwater
Release from Dworshak Dam (2000),
http://yosemite.epa.gov/r10/water.nsf/59f3b8c4f@EBMBE256b580060f5d9/0b791d15aa01034988256a
7300605adf?OpenDocument (last visited Oct. 14, PO0R]elease of cold water from Dworshak Dam
reduces water temperatures in the Lower Snake Riwveng the summer and early fall months. Lower
water temperatures during this period may be daleir&ven essential, for both juveniles and adult
migrating salmon.”). There is some evidence thdtl @eater releases prior to mid-July inhibit the
growth of fall chinook juveniles and disrupts thdawnstream migration, but the cooler temperatures
are beneficial to the runs on balanice.

184 For example, the Snake River remains section 30B3¢dd for temperatureSee supraotes 10—
12 and accompanying text. That the Columbia andké&rivers do not attain state water quality
standards as a result of BiOp litigation is impliadecdotally through the very existenceNaWF v.
Corps the complaint for which National Wildlife Fedeimat filed several years after salmon advocates
started winning FCRPS BiOp cas8gesupraPart I11.B.2.a (discussing attempt to enforce wateality
standards in the Columbia BasinNWF v. Corps

185 Endangered Species Act of 1973, 16 U.S.C. §8 E@( 1533(a) (2006). While the strategy
described in Parts IV and V is susceptible to #raescriticism that it depends on the presencelisfeal
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effectively achieving water quality standards: timneidental take
statement.

IV. INCIDENTAL TAKE STATEMENTS: A PERMIT BY ANY OTHERNAME
What's in a name? That which we call a rose
18(%
By any other name would smell as sweet.

With private dams subject to potentially rigorotats oversight
and federal dams left largely unchecked, securiegsame sort of
certification for federal dams as there is for ptevdams is necessary
if dam-caused pollution is to meet water qualignstards, especially
on “federalized” stream reaches like the lower @ddia and Snake
Rivers. This oversight is necessary not only beedesleral dams
impair water quality in these rivet& but also because the divergent
approaches to water quality enforcement is conedtu
dissatisfying. Subjecting private dams to sectidi 4ertification
while exempting federal dams makes no sense fravatar quality
perspective. Whether it is the Corps or a privatityuoperating a
dam, all dams produce discharges and the attenaaaohief to water
quality, like severe temperature and dissolved flyasuations™®® In
other words, dam ownership has no effect on thematf discharge
or its adverse effects on water quality. Sincedalins are subject to
water quality standards and all dams cause disebargll dams
should be subject to section 401 if they meetedefal license or
permit requirement®® The requirement of a federal license or permit
has been the stumbling block as to federal dams,th®m courts

species, it would expand actual compliance withewgtiality standards to any river with federal dams
where listed species exist.

186 WILLIAM SHAKESPEARE THE TRAGEDY OFROMEO AND JULIET act 2, sc. 2.

187 See supranotes 4-14 and accompanying text (explaining dagfigcts on water quality in
Columbia Basin).

188 See supraote 4 and accompanying text.

189 One should note that the Supreme Court's decisiddD. Warrendid not add anything to this
analysis; it merely confirmed that dams cause diggds, something many states already assumed as
evidenced through the issuance of section 401fications in the private dam contexee S.D.
Warren 547 U.S. 370, 373 (2006). WhaiD. Warrerdid do was raise the possibility that section 401’
universe of application might be broader than nfzexy previously thoughSeee.g., Or. Natural Desert
Ass'n v. U.S. Forest Serv., No. 07-634-AS, findireged recommendations at 8-10 (D. Or. Nov. 30,
2007) (collaterally estopping plaintiffs’ claim th&.D. Warrefs definition of “discharge” as a flowing
or issuing out encompassed runoff from graziaglpted byOr. Natural Desert Ass’'n v. U.S. Forest
Serv., No. 07-634-AS, slip op. at 3 (D. Or. Jan, 2008); Great Basin Mine Watch v. Hankins, 456
F.3d 955, 963-64 (2006) (opining th&D. Warrendoes not require states to regulate water
withdrawals). While attempts to broaden the scdpseotion 401 jurisdiction have been unsuccessful
thus far, the case for state certification of fadldams is much more straightforward than in trezigg
and mining contexts because the Supreme Courtdgirepoke on the issue of dams. The Court's
definitive answer to the discharge question sheatbolden environmental litigators to explore the us
of section 401 in the federal dams context, whiglultimately, the goal of this Comment.
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provided the answer long ago through their conktofiancidental
take statements’

Since the ESA remains the most powerful mechaniaiman
advocates have to cabin the harm done to wateityumsl federal
dams, it is appropriate to examine the productE®A consultation
to determine whether there may be a federal “lieesrspermit” that
would necessitate section 401 certificatt@hFortunately, a license
or permit is readily found in the incidental taketement itself,
which is embedded in the BiOp. While Congress ceaflumatters
slightly by providing for both incidental take statents and
incidental take permits in the ES# the two produce the same
result—take that would otherwise be illegal. Whatt@rs is how the
incidental take statement functions, not what daled.

An incidental take statement is plainly a permitlioense. The
Supreme Court’s favorite dictionary for Clean Watket cases,
Webster's New International Dictionaly’ defines a permit as “[a]
written license or permission given by a person .having
authority.”** The dictionary provides several definitions farefise,
the most appropriate being “a formal permissiomrmfrthe proper
authorities to perform certain acts . . . whichheiit such permission
would be illegal.’®® An ITS is a permit or license by the plain
meaning of these words because an ITS allows adkedgency to
take an endangered species. Without an ITS, adkdgency cannot
lawfully take an endangered species; but through B8, the

190 See infranotes 196—201 (discussing courts’ interpretatiofT 8s); see also supr®art 111.B.2.b.ii
(describing incidental take statements).

191 The Clean Water Act does not define “license oniie’

192 Endangered Species Act of 1973, 16 U.S.C. § 15@5(2006) (incidental take statemerit);

§ 1539(a) (incidental take permit (or ITP)). ITS®dTPs function in the same way—they allow take
that will not jeopardize a species. The major défece is that ITSs apply to federal agencies, figres,
and licensees, while ITPs apply to private landawneho, except that their otherwise lawful actasti
result in the take of endangered species, wouldheedtl a federal permit of any variety. Congreseddd
the ITP provision to provide a safe harbor from BBAility for this latter groupSeeH.R. Rep. No. 97-
567, at 31 (1982)eprinted in1982 U.S.C.C.A.N. 2807, 2831 (“This provision agkfes the concerns
of private landowners who are faced with havingeottise lawful actions not requiring federal permits
prevented by the Section 9 prohibitions againshtaKk).

193 WEBSTER'S NEW INTERNATIONAL DICTIONARY (2d ed. 1960) [hereinafter B8STER S|; see S.D.
Warren 547 U.S. at 376 (illustrating Justice Souter’aree onWebster'sdefinition for expansive
interpretation of term “discharge”Rapanos v. United States, 547 U.S. 714, 716 (2(063trating
that, one month afte®.D. Warren Justice Scalia narrowly interpreted “waters o thnited States”
using Webster’s definition of “waters”); DwID A. SCHULTZ & CHRISTOPHER E. SMITH, THE
JURISPRUDENTIAL VISION OF JUSTICE ANTONIN SCALIA 71-72 (1996) (questioning the wisdom and
consistency of Justice Scalia’s dictionary usaggtatutory interpretation). Like the term “dischalfgt
issue inS.D. Warrenand “waters” at issue iRapanosthe Clean Water Act does not define “license or
permit.” Fortunately, dictionaries, the Administvat Procedure Act, and Justice Scalia’'s own opiion
limit the license a judge can take in interpretiligense or permit.” Note that the dictionary quibtis
the same edition but a different publication yéantthe 1954 copy used by the Supreme Court.

194 WEBSTERS, supranote 193, at 1824.

195 |d. at 1425. Similarly, according t8lack’'s Law Dictionary a “permit’ is a “certificate
evidencing permission; a license”; a “license” asgermission, [usually] revocable, to commit sorce a
that would otherwise be unlawful."LBck’sLAw DICTIONARY 1176, 938 (8th ed. 2004).
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consultation agency can give permission to an a&gency to take a
certain number of a species, incidental to the egismactions and
pursuant to the ITS’s terms and conditions. In otherds, agency
actions that harm or kill an endangered speciesfdiuthe ITS are
illegal. Hence, ITSs satisfy the ordinary underdiag of permits or
licenses. Further, both Supreme Court and lowert@ases confirm
this understanding.

For over a decade, the courts have concluded as$ lare
permits or licenses. Most notably, in Bennett ve&@p°° the Supreme
Court squarely addressed the is§lfeThe case involved ranchers’
and irrigation districts’ allegation that a BiOpisnposition of
minimum water levels in a reservoir to protect twpecies of
endangered fish would unlawfully reduce the amoaohtwater
available to them for irrigatiol’® Deciding that the plaintiffs
satisfied the injury element of standing, Justiaali@ determined
“the Biological Opinion’s Incidental Take Statemetdnstitutes a
permit authorizing the action agency to ‘take’ tbedangered or
threatened sgoeues as long as it respects thec8arvterms and
conditions.”® But even before the Supreme Court spoke on the
issue, lower courts had concluded ITSs were periRiisexample, in
Ramsey v. Kantof?® the Ninth Circuit Court of Appeals concluded
“the incidental take statement... is functiopadlquivalent to a
permit because the activity in questlon would, #df practlcal
purposes, be prohibited but for the incidental takatement?

196 520 U.S. 154 (1997)Bennett v. Speais most well known for its explication of the zeok
interests testd. at 162—-63.

197 |d. at 170.

198 |d. at 159-60.

199 |d. at 170 (emphasis added). Justice Scalia pointethat, although an action agency can ignore
a BiOp and continue with the proposed action, tesl so at its own peril” due to the consequent
criminal and civil penaltiedd. Further, he highlighted that the consultationnageis keenly aware of
the ultimatum: “The Incidental Take Statement auésin the present case begins by instructing the
reader that any taking of a listed species is pit#d unless ‘such taking is in compliance withsthi
incidental take statement,” and warning that ‘[tfheasures described below are nondiscretionary, and
must be taken by [the Bureau of Reclamatiori”’(quoting U.SFISH & WILDLIFE SERV., U.S.DEP' T
OF THE INTERIOR, FORMAL CONSULTATION ON THE EFFECTS OF THELONG-TERM OPERATION OF THE
KLAMATH PROJECT ON THELOST RIVER SUCKER, SHORTNOSESUCKER, BALD EAGLE, AND AMERICAN
PEREGRINEFALCON (1992),available atBennett v. Plenert, 1996 WL 33414150 (U.S.), ataqU.S.
May 23, 1996)).

200 96 F.3d 434 (9th Cir. 1996).

201 |d. at 444 (emphasis added). Courts routinely Béanett v. SpeaandRamsey v. Kantdior the
proposition that ITSs are permiSee eg., Cal. Sportfishing Prot. Alliance v. Fed. EneRRggulatory
Comm’n, 472 F.3d 593, 596 (9th Cir. 2006) (“Thecithental take’ statement constitutes a permitier t
agency or licensee to take endangered speciesngoak they implement the reasonable and prudent
alternatives and comply with the conditions of theidental take statement.”); Pac. Coast Fed'n of
Fishermen’s Ass’'ns v. Nat'l Marine Fisheries Sef?CFFA v. NMF$ 482 F.Supp.2d 1248, 1263
(W.D. Wash. 2007) (sameBut cf Ctr. for Biological Diversity v. U.S. Fish & Wilde Serv., No. C04-
04324 WHA, 2005 WL 2000928, at *12 (N.D. Cal. AutP®, 2005) (distinguishing section 4(d)
regulations required at species listing from ITS lwmasis of permit status;Ramseyheld that the
incidental take statement was the functional edenteof a permit. . . . This order holds, in costrahat
a Section 4(d) rule is not the functional equivaleha permit. The issuance of a permit under t8& E
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Consequently, there is little question that an ig,3n fact, a “permit
or license” within the meaning of section 401 of BWA.

The permit status of ITSs means that section 4@ification is
necessary for federal darffé. To reiterate, before section 401
applies, three elements must be satisfied: 1) gilicaple water
quality standard, 2) a discharge, and 3) a fegeranhit or license. An
ITS satisfies the final element, triggering 401tifieation. Currently,
no federal dam has 401 certification, meaning thedry ITS for a
dam that NOAA or the Fish and Wildlife Service hasued, and
under which the U.S. Army Corps of Engineers or e&uwr of
Reclamation operates, is illegal. The ramificaticar® obviously
considerable, but the language of section 401eiarci'No license or
permit shall be granted until the certification uggqd by this section
has been obtained or has been waived % NMoreover, section
313's directive that federal agencies are subjedhe same water
protection laws as nongovernmental entities, ardGRVA'’s intent
that states retain broad authority to prevent waitlity impairment,
buttress the claim that the federal government bieen remiss in
failingZ to secure section 401 certification for itsydroelectric
dams®®*

V. ENSURING COMPLIANCE WITH THE WATER QUALITY STANDARD FOR
TEMPERATURE IN THECOLUMBIA BASIN: STATE CERTIFICATION OFFEDERAL DAMS

If incidental take statements are indeed permitBcenses, and
there is every indication that they are, NOAA (ahd Corps) have
violated the Clean Water Act by not obtaining satti401
certifications prior to issuing (and operating und&Ss for past
Federal Columbia River Power System (FCRPS) Bi@usistent

entails a wholly different set of procedures tham issuance of a Section 4(d) ramparel6 U.S.C.
1533(d)with 16 U.S.C. 1539(a).”).
Further, the consultation agencies consider ITSset@ermits or licenses. For example PIGFFA v.
NMFS NMFS argued that “an ITS authorizing a take adagered species is tantamount to a license
for the purposes of the APA.” 482 F. Supp. 2d &312Jnder the Administrative Procedure Act (APA),
a license “includes the whole or a part ofagency permijtcertificate, approval, registration, charter,
membership, statutory exemption ather form of permissioh5 U.S.C. § 551(8) (2006) (emphasis
added). While the definition is circular as to “pit;” the “permission” language is consistent witie
analysis in the text accompanying this footnotealy, NMFS’s implementing regulations for sectibn
consultation suggest that an ITS is a permit @nige, as well. In explaining that take in compleanc
with an ITS’s terms and conditions is not prohiBjtthe regulation continues “no other authorization
permit under the [ESA] is required.” 50 C.F.R. 8464(i)(5) (2007). Seemingly, in using the word
“other,” the provision is referencing the ITS, iodiing the agency considers the ITS to be a permit
itself.

202 |n dicta, Justice O’'Connor intimated as muctPlaD No. 1when she wrote “[w]e are unwilling
to read implied limitations into § 401" because ttertification requirement applied generally to
permitting and licensing schemes under a variestatiitesPUD No. 1 511 U.S. 700, 723 (1994).

203 Federal Water Pollution Control Act, 33 U.S.C.31(a)(1) (2000) (emphasis added).

204 See supranotes 139-42 (on section 313), 114-20 (on rolestafes inS.D. Warre) and
accompanying text.
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with its past practices, NOAA did not seek secdi@i certification

for federal dam O(Perations prior to finalizing th@08 FCRPS BiOp
and its ITS eithef® This failure has become a significant issue in the
2008 FCRPS BiOp litigatioff® and a successful section 401 claim
promises to be a boon to Pacific salmon.

The argument for state certification is compact abegant.
Section 401 requires “any applicant for a Fedeacankse or permit”
whose activities “may result in a discharge” to abt state
certification that those activities will not vio&twater quality
standard$®’ First, as S.D. Warren instructs, dams cause digeba
because water used in power generation issuesows fbut of a
dams’ tailracé®® Second, the Corps cannot_legally operate dams
without an incidental take statement from NOARand according to

205 SeeNOAA' s NAT'L MARINE FISHERIES SERV., NW. REGION, CONSULTATION ON REMAND FOR
OPERATION OF THE FEDERAL COLUMBIA RIVER POWER SYSTEM, 11 BUREAU OF RECLAMATION
PROJECTS IN THECOLUMBIA BASIN AND ESA SECTION 10(a)(1)(A) PERMIT FOR JUVENILE FISH
TRANSPORTATION  PROGRAM  (2008), available at https://pcts.nmfs.noaa.gov/pls/pcts-
pub/pcts_upload.summary_list_biop?p_id=27149.

206 |n the notice and comment period, some environaiegioups appeared to contemplate this
litigation strategy, and are currently pursuingnithe United States District Court for the Distraf
Oregon.Seeletter from Save Ouwild Salmon et al. to D. Robert Lohn, Nw. Reg’l AdmiNOAA
Fisheries 8 (Jan. 4, 2008) (on file with authofA[$ a result of this consultation, NOAA will issian
incidental take permit and incidental take statetnboth of which require state certification under
section 401 of the CWA.") [hereinafter Save Owfld Salmon Comment]; Fifth Supplemental
Complaint for Declaratory & Injunctive Relief at 663, 71, Nat|l Wildlife Fed’'n v. Nat'l Marine
Fisheries Serv., No. 01-0640-RE (D. Or. Sept. 18; Redden Approves Adding Clean Water Act
Issues to Columbia/Snake BiOp Lawsli#E COLUMBIA BASIN FISH & WILDLIFE NEWS BULLETIN,
Sept. 19, 2008, http://www.cbbulletin.com/29619pxadast visited Nov. 1, 2008).

Such a tactic might prove especially useful indbeent climate. Judge James Redden'’s frustratitin w
the federal government's approach to the salmasiscis well-known and growindSeeLetter from
James A. Redden, U.S. District Judge, to Counsé&eaford inNat'| Wildlife Fed'n v. Nat'| Marine
Fisheries Sery.CV 01-640 RE, andm. Rivers v. NOAA Fisherie8V 04-00061 RE 1 (Dec. 7, 2007),
available  at http://www.wildsalmon.org/library_files/2007/Red#é20letter1.pdf  (expressing
frustration that draft BiOps “fail to satisfy theological and legal requirements of the [ESA], its
implementing regulations, and the relevant casé)jaMichael Milstein,Judge Says Court Could Take
Over DamsOREGONIAN, Dec. 11, 2007, at Al (describing federal agenage®tlose to fumbling [their]
last chance”); Blumm et alsupranote 30, at 802-04 (relating Judge Redden’s ftistr over 2004
FCRPS BiOp and his characterizations of the BiOfaashameless assault on the Endangered Species
Act” and “an exercise ‘more in cynicism than siriyér (citations omitted)). Despite Judge Redden’s
aggressive tone of late, in the past, he has esguleluctance to “run the river.” Blumm et aupra
note 30, at 796 (opining Judge Redden’s failurgrémt full injunctive relief evidenced unwillingreeto
control dam operations himself). Offering a new viaymitigate dams’ effects on salmon might be
appealing to a federal judge whose patience has btesl. SeeKen Olson,Salmon JusticeHIGH
COUNTRY NEWS, Jan. 22, 2007, at 8, 12 (quoting Judge Reddeayisg “The Snake River salmon are
truly endangered. . . . We can't continue to gaiitles.”). Further, the cooperative federalismtben
might be attractive to a judge who has repeatetigssed the need for cooperation during remands he
has orderedSeeBlumm et al.,supranote 30, at 796-97 (indicating Judge Redden ucgegeration
and consensus between parties on spill for salnassage)id. at 804—05 (recording Judge Redden’s
call for “cooperation and assistance” in the 20@@®Bremand).

207 33 U.S.C. § 1341(a) (2000) (emphasis added).

208 5.D. Warren 547 U.S. 370, 376 (2006%ee also supraotes 108-13 and accompanying text
(describing Supreme Court’s decision on the meaairidischarge”).

209 SeesupraPart I11.B.2.b.i (describing section 7 consultatiender the ESA).
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the Supreme Court, an ITS “constitutes a permibh@uging the [the
Corps] to ‘take’ [listed salmon] as long as it resis [NOAA]'s
‘terms and conditions.?*® Because dams cause discharges and
require a federal permit to operate, dam operatwst obtain section
401 certification. Failure to do so represents @ation of section
4012 Therefore, the Corps and NOAA are currently inlation of

the Clean Water Act because they have never olotastate
certification that dam operations will not violatiee water quality
standards of the Columbia and Snake Rivers.

A successful section 401 claim could produce exdiaary
benefits for Columbia Basin salmon, provided stadbtical leaders
muster the audacity to harness the full power eifrtbkertification
authority?*? As discusse@® section 401 provides a federal agency

210 Bennett v. Spear, 520 U.S. 152, 170 (1997).

211 33 U.S.C. § 1341(a)(1) (2000) (“No license or persmall be granted until the certification
required by this section has been obtained or bas tvaived . . . . No license or permit shall kentgd
if certification has been denied by the State rgisge agency, or the Administrator . . . .").

212 |n particular, over the last few years, the stdt®regon has shown a willingness to confront the
federal government's inertia as far as mitigatihg FCRPS’s damage to salmon runs, which suggests
the state might be prepared to exercise this atighéior example, Oregon intervened on the side of
environmental plaintiffs in the 2004 BiOp litigatio Nat'l Wildlife Fed’'n v. Nat'| Marine Fisheries
Service, 481 F.3d 1224, 1232 (9th Cir. 2007). Mareently, the state sent NOAA strongly worded
comments on the draft 2008 FCRPS BIiOP, particulfatyising on the agency’s failure to adequately
address Oregon’s water quality standard for tentpezan its BiOp.

The Columbia River is currently listed as a wajeality limited water body on Oregon’'s
303(d) list of impaired water ways for not meetithg [WQS] for temperature . . . [, which
impacts] several beneficial uses including anadigriish passage, and salmon and steelhead
migration.

With respect to water temperature, the [BiOp]sloet identify measures to identify and
maintain cold water refugia in the Columbia Riverdaits tributaries (OAR 340-041-0028
(4)(d)). The [BIiOp] also does not address the e¢ffdoydropower operations have had and
continue to have on the “natural seasonal therrattem” in the Columbia and Snake rivers.
This pattern (defined in OAR 340-041-0028 (4)(dpshshifted and may continue to shift
because of hydropower system operations. This istaift alter the timing of salmonid spawning
and the emergence and out-migration of juvenilesialy also have other adverse effects such as
reducing the available food supply. The [BiOp] skdonclude measures that expand cold water
refugia and improve thermal conditions to meet terature criteria.

Comments on Draft BiOp from State of Or. to NOAAHeries (Jan. 4, 2008), at 46—47 (on file with
author); Letter Regarding Draft BiOp from Michaehr@er, Natural Res. Dir., State of Or., to Robert
Lohn, Nw. Reg’'l Adm'r, NOAA Fisheries 5 (Jan. 4,08) (on file with author) (recommending NOAA
incorporate “clear links, goals, and implementatiimategies that will improve the impaired water
quality parameters” and “direct the Action Agendiesvork with state, tribal and federal water quyali
agencies to annually review and implement watetitguanprovement projects”). Since sending those
comments, the state has also intervened in the BTRPS litigation.Oregon Says Plan for Dams
Lacks Salmon Protectipn  SEATTLE POST-INTELLIGENCER, July 22, 2008,
http://seattlepi.nwsource.com/local/371852_salmadm2d (last visited Oct. 23, 2008).

As Oregon’s fishing-dependent communities facecarseé nearly coast-wide salmon fishery closure in
three years—due to the collapse of the KlamathSamtamento Rivers’ salmon runs in 2006 and 2008,
respectively—and likely severe restrictions on atun the Columbia River, perhaps the state wbald
motivated to impose strict terms and conditiondtenfederal dams’ ITSs if given the opportunBge
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with no authority to reject or weaken the terms aodditions a state
imposes in its certification. Therefore, the Paciorthwest states
could impose terms and conditions as protectiviies water quality
standards and other state water protection lavesvai' As a start,
the states could require that federal dam opemtiachieve
compliance with the water quality standard for tenapure, which,
for example, was exceeded on at least sixty-seegn oh the lower
Columbia River during the summer and fall of 200dne®™ To
date, the FCRPS BiOps have allowed these violafSnbut the
Pacific Northwest states could prevent future \tiotss by setting
minimum flow requirements, as opposed to targeist, as Maine’s
Department of Environmental Protection did in S\Warrerf'’ and
Washington’s own Department of Ecology did in PUD. NL?'®
Additionally, the states could call for mandatonidzwater releases
from Dworshak Reservoir and other upper basin vessr every
time water temperature in stretches of the mains@etumbia and
Snake Rivers exceed a predetermined temperatuee.va@hety of
strategies the states, unfettered by federal agémestia, could
explore with regard to each water quality standaiglite staggering,
and provides them a genuine opportunity to mitighte harm the
hydropower system has done to water quality andiuimm, the
salmon.

Moreover, the public could influence the stringen€yhe state’s
certification. Section 401 requires at least noti€epplications for
state certificatiof:? but both Oregon and Washington require

significantly more’® In addition to the required notice, both states’

Susan ChamberState Aid in Works for Salmon Disastére WORLD (Coos Bay, Or.), Apr. 12, 2008,
http://www.theworldlink.com/articles/2008/04/13/n&/doc4800300f49583430176034.txt (last visited
Oct. 23, 2008) (reporting on fishery closures amdgon Governor Ted Kulongoski's declaration of a
state of emergency and request for emergency feflerds); Lisa Stiffler,Restrictions Tightening on
Columbig SEATTLE POST-INTELLIGENCER, Apr. 9, 2008, at A7available at2008 WLNR 6688238
(describing wildlife managers’ expectations thasliing for some Columbia stocks to hit near-record
lows”). But cf. Erik Robinson,Salmon Runs Forecast to be Strongese CoLUMBIAN (Vancouver,
Wa.), Aug. 29, 2008, at Ahyailable at2008 WLNR 16384987.

213 See supranotes 128-29 and accompanying text (describingositghof state and federal
governments in section 401 certification).

214 33 U.S.C. § 1341(d) (2000) (stating state cestfan will set forth requirements necessary to
“comply with any applicable effluent limitations @mther limitations [under the CWA] . . . and with
any other appropriate requirement of State lawfah in such certification.”)See also supraotes
128-29 and accompanying text.

215 QOr. Dept of Envtl.  Quality, Water Quality Assessmi Database,
http://www.deq.state.or.us/wg/assessment/rptO486zkeasp (last visited Oct. 14, 2008) (choose
“Columbia River” as water body and “Temperature’pasameter).

216 SeesupraPart 111.B.2.a (describing judicial deference te fBorps’s decision not to operate dams
S0 as to avoid state water quality standard vimesfj.

217 547 U.S. 370, 375 (2006).

218 511 U.S. 700, 708-14 (1994).

219 33 U.S.C. § 1341(a)(1) (2000).

220 The additional public participation requirements anforceableTacoma v. FERC460 F.3d 53,
68 (D.C. Cir. 2006).
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administrative codes require an opportunity for [gubomment, as
well as a public hearing if the public shows suéfint interest*
Significant segments of the citizenry in both statadeed nationally,
concern themselves with the salmon’s welfare, adeexced through
the makeup of plaintiffs engaged in litigation otlee FCRPS BiOps
alone??? Consequently, the states would assuredly encouartdr
benefit from active public participation, and thebpc would have
ample opportunity to shape the direction the sttks in certifying
and imposing terms and conditions upon NOAA'’s IT&srther,
interested parties would have the opportunity timree adherence to
these procedures and challenge the adequacy oftetines and
conditions resulting from state certification inatet courf® In
essence, section 401 certification would providéhlibe states and
the public much more oversight authority over thederal
government, which simply lacks the political widl issue protective,
let alone legally sufficient, FCRPS BiOff$.In the end, this type of
state and public supervision might be imperativéhé salmon are to
avoid extinction.

VI. CONCLUSION

Pacific salmon have been listed under the Endadg8pecies
Act for nearly two decadé$’ In that time, their populations have
continued to declin® and the specter of climate change promises to

221 Or. ADMIN. R. 340-048-0027 (2008); W¢H. ADMIN. CODE § 173-225-030 (2007). Both the
Oregon Department of Environmental Quality (DEQJY dne Washington Department of Ecology can
provide a public hearing at their discretion, bE®is required to provide such a hearing if 10 oren
people or an organization representing 10 or mogenbers so request within 20 days of the public
notice. GR. ADMIN. R. 340-048-0027(1).

222 geeSave Ouwild Salmon Commensupranote 206, at 1 (describing membership as composing
over six million people, consisting of “businessemmmercial and sport fishing associations,
conservation organizations, taxpayer advocateanadmergy proponents, and others joined in a single
unifying mission: restoring self-sustaining, hategde populations of wild salmon to the rivers and
streams of the Pacific Northwest” and the harmfidats of the FCRPS on salmon). On the other hand,
pro-dam advocates are also numerous and activeeXaonple, Northwest RiverPartners describes itself
as “an alliance of farmers, electric utilities, fgoand large and small business owners” who are
dedicated to the preservation of the Columbia Batsims. Northwest RiverPartners, Home Page,
http://www.nwriverpartners.org (last visited Oc#., 2008).

223 See supranotes 129, 138 (describing ability to enforce wageality standards and public
participation provisions in state court).

224 This assessment of the federal government is ernfair. Federal judges have given NOAA,
both during Presidents Bill Clinton’s and GeorgeBMsh'’s administrations, many opportunities to (and
guidance on how to) draft a FCRPS BiOp that woalis/ the ESA. Both Administrations have simply
been unwilling to do itSee generallBlumm et al.,supranote 30 (providing history of FCRPS BiOp
litigation).

225 SeeBlumm, Beyond the Parity Promissupranote 181, at 38—39 (indicating first Pacific satmo
run listed in 1991).

226 SeeBlumm et al.,supranote 30, at 720-24 (describing status of runsjgeRdhillips,Idaho
Chinook Still in Trouble IDAHO STATESMAN, July 29, 2007 available at2007 WLNR 14523563
(exploring Idaho salmon returns).
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further decimate the rufé’ Salmon advocates, and even Pacific
Northwest states, have challenged the federal govent’s
biological opinions for the Federal Columbia RivRower System
multiple times?®® The plaintiffs have prevailed in almost every
instance, and Judge James Redden has criticizedA$O#forts as
exercises “more in cynicism than sincerit¢*Despite having every
opportunity to do so, the federal government sinfidg not made a
good faith effort to ensure the survival and recpvef these fish,
which are exceptionally important to the economgolegy, and
ethos of the inhabitants of the Pacific Northwest.

As stocks dwindle to the point where salmon-depende
communities face the prospect of yearly fisherysate$® and runs
fade into oblivion one by orfé’ the Pacific Northwest and the
salmon need leadership. Ignobly, the federal gawent has chosen
not to provide that leadership, but section 401 taedoroad authority
it affords states to force federal dams’ compliandcth state water
quality standards? offer the states the opportunity to make up fer th
federal government’s failure. The legal argumertakdshing that
federal dams require state certification is simplet it has not yet
been tried. Section 401 requires state certificativat an activity
requiring a federal permit or license that may ltesua discharge
will not impair state water quality standarddThe Supreme Court
has made clear that dams cause dischafgmsd that incidental take
statements are permfts. Thus the requirements of section 401 are
satisfied. Hopefully, this Comment will encouragegiitioners to
use the argument because one can only believalimes will be the
better off for it.

227 See supraotes 14-17 (describing climate change’s prediefstts on salmon).

228 See generalllumm et al. supranote 30 (providing full history of FCRPS litigatip

229 See idat 802 (quoting Judge Redden).

230 See supraote 212 (describing recent fishery closures).

231 See supranote 1 and accompanying text (discussing extinsjioMany runs face extinction, but
the nearest to it is the Snake River sock&geBlumm et al.,supranote 30, at 721-24 (“[A]ll listed
salmon runs in the Columbia Basin face the likadth@f endangerment, if not extinction, within the
foreseeable future.”). Snake River sockeye werméoly abundant throughout the Snake River Basin,
but, in 2007, only four sockeye completed the refourney to Idaho’'s Red Fish Lake to spaBee
Save Our Wid Salmon, Only Four Snake River SockeyReturn in 2007,
http://wildsalmon.org/library/2007-sockeye-watcimcf(last visited Oct. 14, 2008). Thankfully, the
sockeye are returning in much greater numbers B82€hough they are still but a shadow of their
former abundanceSee The Associated Presdfore Than 500 Sockeye Return to Central Idaho
Mountains SEATTLE TIMES, Aug. 28, 2008, at BAvailable at2008 WLNR 16323434.

232 See suprdeart 111.B.1.b.i (explaining state’s authority werdsection 401).

233 Federal Water Pollution Control Act, 33 U.S.C.3&1(a) (2000).

234 See supréeart 111.B.1.a (reviewing.D. Warrendecision).

235 Bennett v. Spear, 520 U.S. 154, 170 (19%8e also suprdart IV (exploring ITSs’ permit
status).



