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FINDERS KEEPERS: SELECTING AND RETAINING STATE
JUDICIAL CANDIDATES

by
Ashleigh Edwards

The recent public debate about judicial selection in the United States has
Jfocused primarily on the negative effects of electing our judges, yet most
states continue to use some form of elections as part of their judicial selec-
tion or retention model. Critics of judicial elections point to the unfortu-
nate influence that politics can have on judicial decision making, the
unseemliness the political process imparts on the judicial institution, and
the fact that voters are often unequipped to make informed decisions
about judicial candidates at the ballot box. On the other hand, propo-
nents of judicial elections focus on the important check elections place on
the powerful judicial branch, and they emphasize the democratic benefit
of electing the judges who make decisions that directly affect the public.

This Comment dives into the debate. First, the Comment examines how
states choose their judges, to reveal that, in practice, the distinction be-
tween elections and appointments is not as stark as it appears on first
glance. Important to this discussion is the role elections play in the vari-
ous retention models. Next the Comment asks the complex question: what
qualities to we want from a judge? The Comment then describes how vot-
ers select judicial candidates, pointing out how voters’ selection of judi-
cial candidates differs from their selection of political candidates. Next,
the Comment explores the role that money plays in judicial elections, with
a review of post-Buckley campaign-finance decisions. The Comment then
lays out the policy considerations attached to the various selection and re-
lention models and reviews existing scholarship advocating for each
model. It concludes by suggesting a new approach to judicial selection
and retention.

" Associate at Cosgrave Vergeer Kester in Portland, Oregon. ].D., Lewis & Clark
Law School, 2015; A.B., University of California, Berkeley, 2009. Thank you to
Professor Ed Brunet for inspiration, guidance, and thoughtful comments on this
Comment and to fellow members of Professor Brunet’s seminar for their insights.
Thank you to Judge Henry Kantor for sharing his wealth of knowledge on the subject.
Thank you to my family for their endless support and encouragement. Finally, special
thanks to the editors of Lewis & Clark Law Review for their outstanding edits and
suggestions; any remaining mistakes are my own.
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INTRODUCTION

Critics of a system of popular election of judges have pointed to the
influence politics has over judicial decision making, the unseemliness
politics brings to the venerable institution of the courts, and the ability of
the public to make the best decision. Those who support the system urge
that the public needs a democratic system for electing the people who
decide their and their communities’ legal fates and point to a lack of
empirical evidence of improved judicial performance via an appointment
system. This Comment will look closer at the distinction between elec-
tions versus appointments (to discover that often the distinction is not as
stark, with states adopting some combination of merits selection and
election, or even that elections actually function as appointments), add
post-Buckley campaign-finance laws to the discussion of the role money
plays in electing judges, and consider whether broad judicial deference
justifies some form of election if judges are essentially serving a quasi-
legislative role.

I. BACKGROUND

The origin of the judicial selection models of the states can be traced
to the founding of the United States and the influence of seeking inde-
pendence from England. The founders were skeptical of a model where
the King appeared to have judges in his pocket.' Hence, Article III of the

' See THE DECLARATION OF INDEPENDENCE para. 10 (U.S. 1776) (“[The King] has
made judges dependent on his will alone, for the tenure of their offices, and the
amount and payment of their salaries.”); see also THE FEDERALIST No. 78, at 526-27
(Alexander Hamilton) (Jacob E. Cooke ed., 1961) (espousing view on importance of
an independent judiciary).



LCB_19_4_Art_8_Edwards (Do Not Delete) 4/21/2016 3:27 PM

2015] FINDERS KEEPERS 1185

United States Constitution established lifetime appointments for federal
judges to insulate them from the pressure to make certain decisions in
order to keep their positions.” The first states also modeled their systems
on lifetime appointments without using elections as an initial selection
method.’ The political accountability of judges emerged as a value in the
early 1800s, with three states initially allowing elections of local judges.’
Mississippi was the first state to mandate election of all state-court judges
when it amended its constitution in 1832,” while 19 states constitutional-
ized judicial elections in the antebellum period.” This movement toward
state-constitutionalized judicial elections arose alongside the growth of
popular democracy; a continuing distrust not only of the King, but of
government generally;’ and a desire by some for judges to have political
accountability.”

A.  Options for Initial Selection of Judges

Generally, states select their judges by election, merit selection, ap-
pointment, or some combination of these approaches. Though each state
approaches judicial selection and retention from its own angle, 39 states
use some form of election in selecting, approving, or retaining judges.’
Twenty-two states use elections for their initial selection of state judges."
Of these states, eight use partisan elections and fourteen use non-
partisan elections.” Four states appoint judges either through the state’s
legislature or the state’s governor.” Fourteen states and the District of

® SeeU.S. ConsT. art. IIL, § 1.

* Matthew J. Streb, The Study of Judicial Elections, in RUNNING FOR JUDGE: THE
RisING PoLiTicAL, FINANCIAL, AND LEGAL STAKES OF JupIcIAL ErLEcTIiONS 1, 8-9
(Matthew J. Streb ed., 2007).

' Id. at9.

° Id.; Rermit L. Hall, The Judiciary on Trial: State Constitutional Reform and the Rise of
an Elected Judiciary, 1846—1860, 45 HISTORIAN 337, 337 (1983).

° Hall, supra note 5, at 337.

’” Many of the states incorporating judicial elections into their constitutions were
seeking statehood and had previously been subject to federal government control,
including federal judges. Id. at 339-41. The states were not involved in the
appointment of these judges and had no apparent way to control or check their
actions.

® See Streb, supra note 3, at 9. See generally Hall, supra note 5. There were still
critics of popular elections during this time. Streb, supra note 3, at 8 (noting
Hamilton’s opposition to judicial elections); Hall, supra note 5, at 341 (describing the
concern of the Democratic party that judicial elections would result in judicial
decisions based on what was popular rather than what the law was).

’ Am. JUDICATURE SOC’Y, JUDICIAL SELECTION IN THE STATES: APPELLATE AND
GENERAL JURISDICTION CourTs (2013), http://www.judicialselection.us/uploads/
documents/Judicial_Selection_Charts_1196376173077.pdf.

10 Id.

" Id.

A
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Columbia select judges through a meritselection process.” Nine states
use some combination of merit selection and other appointment meth-
ods for their initial selection of judges."

1. Election in Name, Appointment in Practice

Oregon’s initial judicial-selection method is, officially, through elec-
tion.” However, approximately 85% of the judges in Oregon were ap-
pointed rather than elected to their position.”’ The reason for this appar-
ent inconsistency is because when there is a vacancy before the end of a
judge’s term, the governor appoints a judge.”” Further, when Oregon
does hold elections, these elections are frequently for uncontested seats."
When combined, Oregon’s approach demonstrates how elections con-
flate voter choice because, while Oregon uses elections in name and oc-
casionally in practice, most judges are not selected at the ballot box, and
those that are “elected” often run unopposed.

Originally Oregon’s constitution called for partisan elections.” Pres-
ently, there are only eight states using a partisan approach to elections,
and Oregon is not among them.” The drafters of Oregon’s constitution
did not question whether to have partisan elections, but insulating the
judge from political pressure once on the bench was widely debated.”
Oregon switched to nonpartisan elections in 1931* and has maintained
this system despite periodic efforts to modify the selection method.” Par-
tisan elections increase the chance that an election will be contested.”
Contested elections allow voters more choice over uncontested elections,
but, as will be discussed, the electorate may be uninformed about judicial
candidates” or may have knowledge based on politicized attack ads with
misleading information.”

Y.

"I

" See OR. CONST. art. VII (amended), § 1.

" Judicial Selection in the States: Oregon, NAT'L CTR. FOR ST. CTs. (2015), http://
www.gudicialselection.us/judicial_selection/index.cfm?state=OR‘

Y.

" Pete Shepherd, One Hundred Fifty Years of Electing Judges in Oregon: Will There Be
Fifty More?, 87 OR. L. REV. 907, 926-27 (2008).

" David B. Frohnmayer, Who’s to_Judge?: Oregon-Style Judicial Independence Could Be
Headed for Rough Sailing, Or. ST. B. BULL., Nov. 1997, at 9, 10.

* AM. JUDICATURE SoC’Y, supra note 9.

" Frohnmayer, supra note 19, at 10.

1931 Or. Laws 607.

¥ See Frohnmayer, supra note 19, at 11-14.
See CHR1S W. BONNEAU & MELINDA GANN HALL, IN DEFENSE OF JUDICIAL
ELEcTIONS 104 (2009).

® See infra Part LD.

¥ See infra text accompanying notes 102-105.

24
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2. Appointments and Merit Selection

States that do not use elections for the initial selection of their judg-
es either appoint judges (through the governor or legislature) or a com-
mission selects judges based on their qualifications. In practice, states of-
ten combine these approaches through official or unofficial mechanisms.

Alaska initially selects its judges through a merit-based system with
gubernatorial appointment. The governor appoints a judge based on the
recommendations of the state’s judicial council.” The council consists of
seven members: three state-bar-appointed attorney members, three gov-
ernor-appointed non-attorney members, and the state’s chief justice.”
The council evaluates applicants based on their competence, experience,
judgment, integrity, fairness, and temperament.” These meritselection
factors have not been constitutionalized—only basic and minimal judicial
requirements are in Alaska’s constitution.”

California uses gubernatorial appointments to initially select its
judges at the appellate level and elections at the trial court level, but
there is both an unofficial meritselection component to the governor’s
selection and a commission which decides whether to confirm the gover-
nor’s selection. The governor of California appoints judges to the state’s
courts of appeal and supreme court.” The commission on judicial ap-
pointments confirms the governor’s selection.” To qualify as an appel-
late-level judge, the judicial appointee must have ten years of either state-
bar membership or service as a judge.” Recently, Governor Jerry Brown’s
office has an application form for attorneys interested in a judicial ap-
pointment.” Every application is considered and evaluated based on the

27

ArLASKA CoNsT. art. IV, § 5; see also Frequently Asked Questions About Selection,
A1rASKA Jup. CoUNCIL, http://www.ajc.state.ak.us/selection/selectmain.html.

* Araska CONST. art. IV, § 8; see also Frequently Asked Questions About Selection, supra
note 27.

* Frequently Asked Questions About Selection, supra note 27.

* See Araska CONST. art. IV, §4 (“Supreme court justices and superior court
judges shall be citizens of the United States and of the State, licensed to practice law
in the State, and possessing any additional qualifications prescribed by law. Judges of
other courts shall be selected in a manner, for terms, and with qualifications
prescribed by law.”). Alaska’s statutes impose a few additional requirements. ALASKA
StAT. § 22.05.070 (2014) (qualification requirements for supreme court justices); id.
§22.07.040 (appellate court judges); id. §22.10.090 (superior court judges); id.
§ 22.15.160 (district judges and magistrates).

" JupiciaL CouNciL OF CAL., FAcT SHEET: CALIFORNIA JUDICIAL BRaNCH 1-2
(Jan. 2015), http://www.courts.ca.gov/documents/Calif_Judicial_Branch.pdf. The
trial court judges are elected in nonpartisan judicial elections. Id. at 3.

® Id. at1-2.

* CAL. ConsT. art. VI, § 15; JupiciaL. CouNciL oF CAL., supra note 31, at 1-2.

" See Application for Appellate Court Appointment, State of Cal., Office of
Governor Edmund G. Brown Jr. (Mar. 2015), http://www.gov.ca.gov/docs/
AppellateCtAttyApp.pdf.
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needs of the court.” The 12-page application seeks information relating
to work history, extracurricular activities while in college and law school,
the number of depositions either taken or defended, citations for any let-
ters to the editor or other op-ed pieces, current and past political party
affiliation, “any aspects of [the applicant’s] personal, educational, busi-
ness or professional conduct or background which may reflect adversely
on [the applicant] or the Governor,” and a self-description of the appli-
cant’s personality, among other questions.” While ostensibly all ap-
pointments involve some consideration of the qualifications of the can-
didate (beyond those constitutionally or statutorily required),
California’s current approach with Governor Brown’s application resem-
bles the selection process used by merit-selection committees.

Governor Brown’s first three appointments since his return to the
governor seat in 2011 were less-than-conventional choices. Governor
Brown “was looking for people who you could say were ‘learned in the
law.””” He consulted with United States Supreme Court Justices before
making his selection.” All three appointees went to Yale Law School, and
all were under 45 years old when appointed.” Two were law professors.
The other, Leondra Kruger, lived in Washington, D.C. and never prac-
ticed law in California,” though Justice Kruger was admitted to the Cali-
fornia State Bar in 2002 and thus met the constitutional requirement of
ten years of state bar membership."” It was not reported whether these
justices submitted Governor Brown’s application. The commission on ju-
dicial appointment approved all three of these candidates."

Florida’s initial judicial selection model uses both an appointment
and merit-selection process for its appellate-level judges. A judicial nomi-
nating commission uses a merit-based selection process to select nomi-
nees.” Florida’s constitution requires that judges for appellate courts
have been a member of the Florida bar for at least ten years, live in the

® Governor Brown’s website for judicial appointments states: “Each application
is given thorough and careful consideration. We ask for your patience while we
consider the unique skills, experiences, and qualifications of each applicant, and the
needs of the court.” Judicial Appointment Application, Or¥. GOVERNOR EpMUND G.
BRrROWN JR,, http://gov.ca.gov/s_judicialappointments.php.

* Application for Appellate Court Appointment, supra note 34, at 3-5, 7, 10.

“ Adam Nagourney, Jerry Brown, Governor of California, Takes Second Chance to
Shape Court, N.Y. TimEs (Dec. 25, 2014), http://www.nytimes.com/2014/12/26/us/
politics/jerry-brown-governor-of-california-takes-second-chance-to-shape-court.html
(quoting Governor Brown).

* Id. He refused to name names.

Y.

40 Id.

“ Attorney Search, St. B. CAL., http://members.calbar.ca.gov/fal/MemberSearch/
QuickSearch?FreeText= Leondra+R+Kruger.

* Nagourney, supra note 37.

* SeeFLA. CONST. art. V, § 11(d).
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court’s jurisdiction, and be younger than 70-years old."” Like California’s
governor, Governor Rick Scott’s office provides an application form for
candidates.” Governor Scott requests information about the applicant’s
hobbies and interests, the organizations with which the applicant has
been involved post law school, and the applicant’s financial information
from the past three years, including the applicant’s current net worth.”
When there is a vacancy, the judicial nomination commission is con-
vened and solicits applications.” Each judicial nominating commission
consists of nine members: three Florida lawyers appointed by the state
bar, three residents appointed by the governor, and three non-attorney
residents appointed by the other six members of the commission.” The
commission selects three to six candidates for the judicial vacancy.” The
governor then appoints the judge or justice from this nomination pool.”
The governor’s office provides the application for the candidates—
allowing the governor to control the type of candidate information he
wants the commission to consider—and the governor can request that

" Id.§ 8.

* Application for Nomination, http://www.flgov.com/wp-content/uploads/
pdfs/REVISED_JNC_App_6-14_(3).doc; Judicial and Judicial Nominating Commission
Information, RICK ScoTT: 45TH GOVERNOR OF FLA., http://www.flgov.com/judicial-
and-judicial-nominating-commission-information.

* Application for Nomination, supra note 45, at 11, 14-21.

Y Judicial and Judicial Nominating Commission Information, supra note 45. For an
example of the process of a recent vacancy on the appellate court, see Letter from
Judge Jacqueline R. Griffin, Fla. Dist. Court of Appeal, to Governor Rick Scott (Jan. 9,
2014), http://www.flgov.com/wp-content/uploads/pdfs/5th_dca_governor_notified_of_
vacancy.pdf (announcing retirement from the bench); Letter from Peter Antonacci,
General Counsel, Fla. Office of the Governor, to Michael Marder, Chair, Fifth Dist.
Court of Appeal Judicial Nominating Comm’n (Jan. 21, 2014),
http://www.flgov.com/wp-content/uploads/pdfs/5th_dca_jnc_request_to_convene.pdf
(requesting the commission convene to provide nominations to the governor);
Announcement, Fifth Dist. Court of Appeal Judicial Nominating Comm’n, Notice of
Accepting Applications, http://www.flgov.com/wp-content/uploads/pdfs/5th-dca-
announcement.pdf (soliciting applications for the vacancy); Announcement, Fifth
Dist. Court of Appeal Judicial Nominating Comm’n, Notice of Receipt of
Applications, http://www.flgov.com/wp-content/uploads/pdfs/5th_dca_ announcement.
pdf (listing applicants selected for interviews and providing notice of interviews); and
Letter from Michael E. Marder, Chairman, Fifth Dist. Court of Appeal Judicial
Nominating Comm’n, to Governor Rick Scott (Mar. 18, 2014), http://www.
flgov.com/wp-content/uploads/pdfs/5th_dca_griffin_certified_list_of_nominees.pdf
(providing Governor Scott the list of the commission’s nominees).

* Fra. ConsT. art. V, §20(5). No judges are allowed on the commission. Id.
§20(6).

" See, e.g., Letter from Peter Antonacci, supra note 47. This requirement will be
constitutionalized if voters approve the state legislature’s amendments. See S.J. Res.
1188, 2014 Sess. (Fla. 2014) (enrolled), amending FLA. ConsT. art. V, § 11(a).

* SeeFLA. CONST. art. V, § 11(a).
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the commission provide the maximum number of candidates, ' which
provides the governor with wide leeway to select judges who conform to
his judicial ideals.™

B. Retention Methods

After initial selection, states choose whether to keep existing judges
primarily through merit evaluations and elections.” Life tenure is no
longer a popular judicial retention method.” However, Rhode Island
adopts life tenure for its judges, and removal of judges is similar to an
impeachment process where gross misconduct is necessary for removal.”
States that use a merit-based approach for initial selection and an elec-
tion to decide whether to retain judges are using the “Missouri Plan,”
which is a combination many states use.” This approach asks voters only
whether they want to keep the judge; it is a “yes” or “no” vote as opposed
to an election with the judge running against another candidate.” In Cal-
ifornia, judges are subject to a yes—no vote at the election following their
appointment and at the end of their 12-year terms.” Judges may also be
subject to reelection via contested elections, but as illustrated in the Ore-
gon example, these elections are often uncontested.”

After the initial selections of judges, Alaska uses a retention election
to determine whether judges stay on the bench.” These retention elec-
tions must first take place at least three years after a judicial appoint-
ment, and then every six years for superior court judges and ten years for
supreme court justices.” The judicial council reviews the retention can-
didates and makes recommendations based on their performance.”

' See Letter from Peter Antonacci, supra note 47 (requesting the commission
provide the maximum number of candidates).

* Although this does not allow the governor to choose a specific individual, it
does allow the governor to choose someone who most closely matches the governor’s
judicial ideals.

” AM. JUDICATURE SOC’Y, supra note 9.

" Seeid.

* See id.

" See id.; James Sample, Retention Elections 2.010, 46 U.S.F. L. Rev. 383, 397-99
(2011).

o Sample, supra note 56, at 398.

* JupiciaL CouNciL oF CAL., supra note 31, at 1.

* See supra Part LA.1.

Araska ConsT. art. IV, § 6; see also Frequently Asked Questions About Selection,
supra note 27.

" Araska ConsT. art. IV, § 6; see also Frequently Asked Questions About Selection,
supra note 27.

" See, e.g., Revised Press Release, Alaska Judicial Council (June 23, 2014),
http://www.ajc.state.ak.us/retention/retent2014/pr2recommend.pdf (providing
recommendations to voters).

60
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In a recent election, Alaska’s Judicial Council recommended a “no”
vote on 1 of the 14 judges up for retention election.” The conduct at is-
sue behind the “no” recommendation was Judge Estelle’s signing of pay
affidavits incorrectly representing that he did not have any matters out-
standing by six months or more.” Though separate from the council’s
decision on whether or not to recommend the judge, the Alaska Su-
preme Court found that a relatively minor sanction (a 45-day suspension
without pay) was appropriate.” Despite the “no” recommendation,
54.29% of the voters elected to retain Judge Estelle.”

In Iowa’s 2010 judicial-retention election, the voters decided not to
retain the Iowa Supreme Court justices who were facing retention elec-
tions.” The voters’” decision was in response to a recent Iowa Supreme
Court case invalidating the state’s restriction on same-sex marriages.” Af-
ter the case, a vigorous campaign funded largely by out-of-state interests
ensued, urging Iowans to vote “no” for the three judges in the retention
election.” The out-ofsstate interests also used the same-sex marriage deci-
sion as a vehicle to argue against a merit-selection system, which is Iowa’s
current method of initial judicial selection.” The justices did not actively
campaign in support of their retention, believing that the judiciary
should be kept out of the political fracas.” The justices lost.”

C. What Qualities Do We Want from Judges?

Consideration of what makes a judge “good” or “better” is necessary
to evaluate what is the “best” way to select judges. Judges violating judicial
ethics is one possible metric,” but the rate of judicial reprimand is so low
that it does not play a part in most judges’, lawyers’, or parties’ legal ex-
periences. Others have studied the relative efficiency of judges through
the number of opinions a judge writes, but the statistics predictably flip

*Id.

* See Summary of Performance Evaluation: Judge William L. Estelle, Alaska
Judicial Council (2014), http://www.ajc.state.ak.us/retention/retent2014/estelle.pdf.

% See In re Estelle, 336 P.3d 692, 693 (Alaska 2014).

% 2014 General Election November 4, 2014: Official Resulls, ALASKA DIv. ELECTIONS
(Nov. 25, 2014), http://www.elections.alaska.gov/results/14GENR/data/results.pdf;
see also Alaska Judges, Araska CT. Sys., http://www.courts.alaska.gov/ak-judges.
htm#palmer.

" Sample, supra note 56, at 411-14.

* See Varnum v. Brien, 763 N.W.2d 862 (Iowa 2009).

Sample, supra note 56, at 411-13.

" Id. at 409-17.

" Id. at 414.

™ Id.

See MALIA REDDICK, AM. JUDICATURE SOC’Y, JUDGING THE QUALITY OF JUDICIAL
SELECTION METHODS: MERIT SELECTION, ELECTIONS, AND JUDICIAL DISCIPLINE 2,
http://www judicialselection.us/uploads/documents/Judging_the_Quality_of_Judicial
_Sel_8EFODC3806EDS.pdf.
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when looking at number of opinions versus quality of opinions.” Another
metric is the rate at which a particular judge is reversed.” This metric al-
so seems shallow—there must be more to good judges than their score-
cards—and it does not apply to the states’ highest courts.

Justice Sandra Day O’Connor provided a list of qualities the public
should seek from its judges. These qualities (which she identifies as “core
values”) are: “fairness and impartiality”;” “competence”;” “judicial phi-
losophy”;™ “productivity and efficiency”;” “clarity”; “demeanor and tem-
perament”; “community”; and “separation of politics from adjudica-
tion.”™ These qualities are more in line with what states using merit-
selection plans consider in judicial candidates.” Even on the surface,
these qualities appear more difficult to measure than case load, reversals,
or instances of judicial ethics violations. But these factors, as recognized
by O’Connor, and similar factors used by states with meritselection
plans, provide a general framework for the judicial mold™ that states
should be attempting to fill through initial judicial-selection methods.

D. How Do Voters Vote for Judges?

The voter generally receives less information on judicial elections
than on other, high-profile elections.” Once voters decide to vote in a
high-profile election, however, some who would otherwise abstain from
voting for judicial candidates will do so when presented with the option
on the ballot.” As a result, many voters make their decisions on judges

™ Seeid.

” See, e.g., Charles J. Cooper, Tribute, Tribule to Judge Mark R. Kravitz, 18 LEwTs &
Crark L. Rev. 697, 700 (2014) (relying on Judge Kravitz’s low reversal rate as
evidence of his prowess as a judge).

" SANDRA DAY O’CONNOR & INST. FOR THE ADVANCEMENT OF THE AM. LEGAL
Sys., THE O’CONNOR JUDICIAL SELECTION PranN 2 (June 2014) [hereinafter
O’ConNOR PrAN], http://iaals.du.edu/images/wygwam/documents/publications/
OConnorPlan.pdf. This factor includes open-mindedness, even-handedness, and
avoiding bias and the appearance of bias. Id.

" This factor includes legal knowledge and analytical ability. 7d.

O’Connor considers ability to follow precedent while not being closed off to
change, intellectual curiosity, and decisional independence as factors to demonstrate
a good judicial philosophy. 7d.

” This factor includes docket management and a strong work ethic. /d.

¥ Id.at 3.

' See supra Part LA.2.

* This mold maintains its independence and ability to change. See O’CONNOR
PLAN, supra note 76, at 2-3.

¥ Lawrence Baum, Judicial Elections and Judicial Independence: The Voter’s Perspective,
64 Onro St. LJ. 13, 19 (2003); see also State Bar of Ariz., Finish the Ballot, YOUTUBE
(Sept. 11, 2014), https://www.youtube.com/watch?v=A6rleQNzT58 (encouraging
voters to vote the “whole” ballot and providing information on where to access
judicial performance reviews).

* Baum, supra note 83, at 19-20.

78
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based on little information, as demonstrated by voters’ inability to recall
the names of the candidates, or who demonstrated little to no knowledge
about the candidate.” This pool of voters will make their decision based
on what is stated on the ballot: party affiliation if included; the incum-
bent if included; or sometimes just the candidates’ names."™

More voters vote on judicial candidates rather than abstaining from
that part of the ballot when judicial party affiliation is included on the
ballot.”” Some states allow voting based on a “party ticket” so that the vot-
er only needs to indicate that they wish to vote for all candidates associat-
ed with the voter’s desired political party.” Even if the voter does not or
is not able to vote a party ticket, the majority of voters will have good or
bad opinions of the candidate based on the political association.™ If party
affiliation is not included on the ballot, it may still impact voter choice to
the extent that the affiliation is known or presumed.”

Voters are more likely to reelect an incumbent candidate than a
candidate who is not a judge likely because there is a voter bias in favor of
the incumbent and incumbents have broader support. While judges have
lower name recognition than other, higher-profile candidates, incum-
bents are more likely to have name recognition than their opponents.”
Incumbents are also likely to have more financial resources and a greater
ability to raise campaign funds, leading to more spending which further
raises the incumbent candidate’s name recognition.” The local bar asso-
ciations are also more likely to support an incumbent candidate.” In yes—

® Id. at 20 (relying on surveys from Ohio Supreme Court contests).

Id. at 21-26. Candidate names also provide clues as to the candidates’
ethnicities and genders, which influence voter behavior. Id. at 22-23. For a couple of
anecdotal accounts on the effect of the candidate’s gender, see ToledoX], Post to
How Do You Vote for Local Judges?, AR15.com (Nov. 5, 2014), http://www.
arl5.com/archive/topic.html?b=1&f=5&t=1683510 (“Maybe this is stupid but we had
a few family court judges. I always voted for the guy VS the woman. The inequity of
divorce rulings made me do it.”), and Assaultdog03516, Post to How Do You Vote for
Local Judges?, supra (“I look around for articles on things they did wrong, prior service
and if she’s hot I assume she is a [b****] and vote for the other person.”).

* Baum, supra note 83, at 24-26.

® Id. at 21 n.35.

¥ Id. at 24.

* Id. at 25. For an anecdotal account, see Justa_TXguy, Post to How Do You Vote
Jor Local Judges?, supra note 86 (“Straight R[epublican] unless I have a reason not
to.”); ASUsax, Post to How Do You Vote for Local Judges?, supra note 86 (“I check the
various online voters guides. I figure if someone shows up on a right-wing and a left-
wing ‘throw them out’ guide, it’s worth throwing them out.”); and Peachy_Carnahan,
Post to How Do You Vote for Local Judges?, supra note 86 (“For state judges I sit in front
of the computer with the ballot and look each one up. If a Dem[ocrat] appointed
them, they’re out if a Rep[ublican] appointed them they’re in.”).

" Baum, supra note 83, at 26.

* See id. at 26.

* Id. at 27 & n.62.

86
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no retention elections, incumbent judges get the benefit of a voter bias in
favor of voting “yes.”"

Candidate names allow voters to assume (whether purposefully or
not) a candidate’s gender and ethnicity and make voting decisions on
that basis. Judicial elections result in fewer minority and women judges
than do meritselection methods.” Voters may assume that women judi-
cial candidates are liberal, which, depending on the voter’s ideology, may
cause a voter to vote for or against the candidate.” Voters may also be
more likely to vote for candidates with ancestry similar to their own.” Re-
search in other areas of elections demonstrates that voters have a bias in
favor of firstnamed candidates on the ballot.”

In addition to the uninformed-but-voting voters, there are also voters
who are informed as to the judicial candidates. There are also resources
for learning about a candidate’s fit for office.” Generic voter guides may
also provide information on a candidate beyond what appears on the bal-
lot."” Another approach familiar to many members of the bar is having
voters ask practicing lawyers for advice on judicial candidates."

" Id. at 27; B. Michael Dann & Randall M. Hansen, Judicial Retention Elections, 34
Loy. LA. L. Rev. 1429, 1429-31 (2001). But see, anecdotally, the original question
posted to the AR15.com message board asking whether readers vote out all judges as
a matter of course. SemperFo, How Do You Vote for Local Judges?, supra note 86.

% See, e.g., KEVIN M. ESTERLING & SETH S. ANDERSEN, DIVERSITY AND THE
JubpiciAL MERIT SELECTION PROCESS: A STATISTICAL REPORT 8 (1999), http://www.
judicialselection.us/uploads/documents/Diversity_and_the_Judicial _Merit_Se_9C486311
8945B.pdf; Malia Reddick et al., Racial and Gender Diversity on State Courts: An AJS Study,
JUDGES’ J., Summer 2009, at 28-29.

* See Baum, supra note 83, at 22-23 & n.41.

7 Seeid. at 23 & n.44.

* Joanne M. Miller & Jon A. Krosnick, The Impact of Candidate Name Order on
Election Outcomes, 62 PuB. OPINION Q. 291, 295-97 (1998); see also Laura Miller, Note,
Election by Lottery: Ballot Order, Equal Protection, and the Irrational Voter, 13 N.Y.U. J.
LEcis. & Pus. PoL’y 373, 389 & n.85 (2010).

* E.g, Revised Press Release, supra note 62 (providing recommendation to
voters); State Bar of Ariz., supra note 83.

" Eg, CaL. SEC'Y OF STATE, CALIFORNIA GENERAL ELECTION TUESDAY,
NOVEMBER 4, 2014: OrrIicIAL VOTER INFORMATION GUIDE, http://vig.cdn.sos.ca.gov/
2014/general/en/pdf/complete-vigrl.pdf.

""" E.g., Beach Blogger, Judging Wannabe Judges, PENsacoLa BEacH BLoG (Aug.
26, 2006), http://pbrla.blogspot.com/2006/08/judging-wannabe-judges.html
(“Check with local lawyer or judge friends to see what they think of your preliminary
impressions.”); Brian Frank, How to Judge a Judge, KCET: BALLOT BRIEF (Apr. 18,
2012), http://www.kcet.org/news/ballotbrief/candidates/how-tojudge-a-judge.html
(suggesting that readers ask lawyers they know for advice, among several other
suggestions for evaluating judges); Scott Key, Why Appellate Judges Should Be Appointed
and Not FElected, Ga. Crim. App. L. Broc (Sept. 10, 2010), http://www.
georgiacriminalappellatelawblog.com/news/why-appellate-judges-shouldnt-be-appointed-
and-not-elected/ (relaying, anecdotally, that the lawyer—blogger’s family and friends
will “[o]ften . . . ask me whom I would recommend for appellate seats and choices for
other contested judicial elections”). In an unofficial, and not representative, survey
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Politically charged ads also provide information to voters, though the
information may be incomplete or misleading."” Spending on judicial
elections has increased in recent years."” Even if not based on party affili-
ation, attack ads target decisions made by judges. Some of these decisions
are inflammatory to voters (e.g., Judge X voted to reverse the conviction
of five rapists) even though the decisions may be based on sound legal
judgment and clear precedent (e.g., Judge X was applying new United
States Supreme Court precedent to a procedural issue)."" Special interest
groups have also infiltrated judicial campaigns, and these groups’ contri-
butions are significant."” Public perception of judges being “for sale” un-
dermines the strength of the judicial system.""

II. CONSIDERATION OF JUDICIAL CAMPAIGN FINANCE

The United States Supreme Court recently decided Williams-Yulee v.
Florida Bar, a case which addressed free-speech rights of judicial candi-
dates to solicit funds.""” In Williams-Yulee, the petitioner was an attorney

from AR15.com (a firearm website), several members posted replies stating they
asked attorneys they knew for recommendations on judicial candidates. E.g.,
twistedLV, Post to How Do You Vote for Local Judges?, supra note 86 (“We have some
lawyer friends who steer us clear of the [s***bags]. If I don’t know about a candidate,
I leave it blank.”); wtturn, Post to How Do You Vote for Local Judges?, supra note 86
(“Talk to a public defender and see which ones they like. Talk to an assistant district
attorney and see which ones they like. Vote for the ones the public defender likes.”);
klutz347, Post to How Do You Vote for Local Judges?, supra note 86 (“I just ask my wife.
She’s an attorney and I ask her who she would rather be in front of during a case.”).

" See Baum, supra note 83, at 16-17; see also, e.g., FairCourtsPage, Justice for All NC
Ad Airs Ahead of Primary, YOUTUBE (Apr. 28, 2014), https://www.youtube.com/
watch?v=s1g]LCrW]Zk.

1 See, e.g., Chris W. Bonneau, The Dynamics of Campaign Spending in State Supreme
Court Elections, in RUNNING FOR JUDGE, supra note 3, at 59, 63—68; Sample, supra note
56, at 408-09; Judicial Campaigns and Elections, NAT’'L CTR. FOR ST. CTs. (2015),
http:/ /www judicialselection.us/judicial_selection/campaigns_and_elections/campaign
_financing.cfm?state.

" See Bonneau, supra note 103, at 59-61.

Deborah Goldberg, Interest Group Participation in Judicial Elections, in RUNNING
FOR JUDGE, supra note 3, at 73, 73-96.

" See Caperton v. A.T. Massey Coal Co., 556 U.S. 868, 889 (2009) (stating that
the public perception of judicial integrity is “a state interest of the highest order”
(quoting Republican Party of Minn. v. White, 536 U.S. 765, 793 (2002) (Kennedy, J.,
concurring))); Offutt v. United States, 348 U.S. 11, 14 (1954) (“[J]ustice must satisfy
the appearance of justice.”). It follows that public perception of judicial integrity is “a
state interest of the highest order.” Id.; see also Memorandum from GBA Strategies to
Nat’l Center for State Courts (Dec. 4, 2014), http://www.ncsc.org/~/media/
Files/PDF/Topics/Public%20Trust%20and %20Confidence/2014-State-of-State-
Courts-Survey-12042014.ashx (providing an analysis of a national survey of registered
voters on attitudes toward the government).

" Williams-Yulee v. Fla. Bar, 135 S. Ct. 1656 (2015).

105
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running for election as a trial judge.'" Williams-Yulee signed and sent out
letters requesting campaign donations.” Florida’s Code of Judicial Con-
duct prohibited personally soliciting campaign contributions.'" The state
bar found that Williams-Yulee violated the canon; Williams-Yulee chal-
lenged the disciplinary decision on, inter alia, the basis of the First
Amendment and the Florida Supreme Court affirmed."" The sole ques-
tion presented to the United States Supreme Court was: “Whether a rule
of judicial conduct that prohibits candidates for judicial office from per-
sonally soliciting campaign funds violates the First Amendment.”""” The
Supreme Court affirmed, holding that the state had a legitimate interest
in prohibiting judicial candidates from engaging in direct personal solici-
tation of campaign funds.'”

The Court had previously acknowledged that speech is protected
during judicial election campaigns.' In Republican Party of Minnesota v.
White, the issue before the Court was whether a judicial ethics rule that
prohibited candidates for a judicial position from “announcing” their
views or taking positions in particular circumstances violated the First
Amendment."” The Court applied strict scrutiny to the ethics rule be-
cause the regulated speech was both content-based and core speech
(concerning the qualifications of a candidate for office)."® Thus, the
State had to show both that there was a compelling state interest and that
the restriction was narrowly tailored to achieve this interest.'"” The Court
held that the rule was not sufficiently narrowly tailored to serve the gov-

" Brief for Petitioner at 4, Williams-Yulee, 135 S. Ct. 1656.

" Id. at5.

"" Fra. Copk JupiciaL Conpuct Canon 7C(1) (“A candidate, including an
incumbent judge, for a judicial office that is filled by public election between
competing candidates shall not personally solicit campaign funds, or solicit atlorneys for
pudlicly stated support, but may establish committees of responsible persons to secure
and manage the expenditure of funds for the candidate’s campaign and to obtain
public statements of support for his or her candidacy. Such committees are not
prohibited from soliciting campaign contributions and public support from any
person or corporation authorized by law. A candidate shall not use or permit the use
of campaign contributions for the private benefit of the candidate or members of the
candidate’s family.” (emphasis added)).

"' Fla. Bar v. Williams-Yulee, 138 So. 3d 379, 381 (Fla. 2014), a/f’d, 135 S. Ct.
1656.

"* Petition for a Writ of Certiorari at i, Williams-Yulee, 135 S. Ct. 1656.

""" Williams-Yulee, 135 S. Ct. at 1662.

""" See, e.g., Republican Party of Minn. v. White, 536 U.S. 765, 774-75 (2002); id.
at 796 (Kennedy, J., concurring) (“The State may not regulate the content of
candidate speech merely because the speakers are candidates.”). However, the
question whether a state may regulate “the speech of judges because they are judges”
was not presented in White. Id. at 796 (Kennedy, J., concurring).

" 536 U.S. at 768 (majority opinion).

" Id. at 774.

" Id. at 774-75.
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ernmental interest in protecting judicial impartiality, reasoning that if
states did want to prevent the selection of judges based on the judges’ be-
liefs, they could opt for a non-election method of judicial selection." In
a subsequent decision, the Court recognized that there is a “vital” state
interest in the public confidence of the fairness and integrity of the
states’ judges. "’

In the context of political campaign contributions, the Court in
Buckley v. Valeo recognized that the government has a compelling interest
in preventing quld pro quo corruption or the appearance of quid pro
quo corruption.”™ The Court distinguished campaign contributions from
core political speech (deserving the highest level of scrutiny) but still de-
termined that a “rigorous standard of review” applied.” While the Buckley
Court did not use the phrase “strict scrutiny,” subsequent decisions have
interpreted the standard this way.™ The Court held that limits on cam-
paign contributions were narrowly tailored to achieve this interest, but
that the limits on campaign expenditures were not." In a post-Buckley
case, the Supreme Court refused to recognize a “governmental interest in
preventing ‘the corrosive and distorting effects of immense aggregations
of [corporate] wealth . . . that have little or no correlation to the public’s
support for the corporation’s political ideas,””"" thus providing political-
speech protection to entities other than natural persons.

Returning to Williams-Yulee, the arguments advanced by the state bar
appeared to fit within the framework set forth in the foregoing cases. The
bar argued that the canon at issue, prohibiting judicial candidates from
the personal solicitation of campaign funds, was designed and necessary
to serve the state interest in preventing quid pro quo corruption or the
appearance thereof, and that the canon was narrowly tailored to achieve
that end.”™ The bar made the distinction between personal solicitation,
the type of solicitation banned by the canon, and indirect solicitation of
campaign funds.” For quid pro quo corruption, the bar argued that hav-
ing “money flow[] through independent actors to a candidate . . . [caus-
es] the chain of attribution [to] grow[] longer, and any credit [for the
campaign contribution] must be shared among the various actors along
the way.””” The bar was relying on McCutcheon for this part of its argu-
ment; however, the McCuicheon Court addressed contributions to entities

"% Id. at 788.

""" Caperton v. A.T. Massey Coal Co., 556 U.S. 868, 889 (2009).

424 U.S. 1, 26-27 (1976) (per curium).

"' Id. at 29, 44-45; see also McCutcheon v. FEC, 134 S. Ct. 1434, 1444 (2014).

" See, e.g., While, 536 U.S. at 774.

12 Buckley, 424 U.S. at 25-27, 47-48.

"' Citizens United v. FEC, 558 U.S. 310, 348 (2010) (quoting Austin v. Mich.
State Chamber of Commerce, 494 U.S. 652, 660 (1990)).

" Brief for Respondent at 1, Williams-Yulee v. Fla. Bar, 135 S. Ct. 1656 (2015).

" Id. at 10-16.

¥ Id. at 10-11 (quoting McCutcheon v. FEC, 134 S. Ct. 1434, 1452 (2014)).
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such as Political Action Committees which had (nearly) complete control
over whether and how to distribute the money.™ In contrast to the situa-
tion described in McCulcheon, prohibiting personal solicitation of cam-
paign contributions does not prevent the direction of money to the of-
ficeholder. As counsel for the petitioner put it:

I guess the question is what’s the difference between [a letter like
the one sent by petitioner] and the following letter that’s signed by
the members of the committee, which is totally permissible under
Florida law:

Dear Joe,

As an attorney frequently appearing before the county court, we’re sure you re
concerned with the quality of the judiciary. Judge Jones personally asked us
to serve on his campaign committee, and we’re writing to ask you to contrib-
ule to his reelection. As you know, Florida law permits Judge Jones to thank
contributors.”™

Additionally, a judicial candidate is not prevented from sending
thank-you notes to those who contributed to the campaign.™ At oral ar-
gument, Justice Scalia took issue with the bar’s argument that the link be-
tween the candidate and the contribution is sufficiently separated, a la
McCutcheon, when a candidate is allowed to send a thank-you note directly
thanking the particular donor.”™ Rather, the bar’s argument should have
focused on the other end of the transaction—that there was no one solic-
iting contributions such that there could be no expectation of favors in
return for donations—but this argument suffers from a similar flaw be-
cause this still does not prevent the judicial candidate’s campaign from
soliciting contributions.

At oral argument, the petitioner acknowledged three governmental
interests.™ The first, as discussed above, was the interest in preventing
quid pro quo corruption (or the appearance thereof). Another state in-
terest was that the prohibition on personal solicitation of campaign con-

"% See id.; McCuicheon, 134 S. Ct. at 1452.

" Transcript of Oral Argument at 13-14, Williams-Yulee, 135 S.Ct. 1656
(emphasis added); see also id. at 37-38 (Justice Alito summarizing what the petitioner
could have done without violating an ethics canon). But see id. at 39 (Justice Breyer
posing whether the following is fair: “T'o send a thank-you note is a form of politeness
that creates knowledge, but does not to the same degree put pressure on the person
to contribute.”).

¥ See, e.g., JupiciAL ETHICS ADVISORY COMM., AN AID TO UNDERSTANDING
CANON 7: GUIDELINES TO ASSIST JUDICIAL CANDIDATES IN CAMPAIGN AND POLITICAL
AcTIvITIES 58 (June 2015), http://www.flcourts.org/core/fileparse.php/304/urlt/
canon7update.pdf; Brief for Petitioner, supra note 108, at 9; Transcript of Oral
Argument, supra note 129, at 31.

1t Transcript of Oral Argument, supra note 129, at 25-26.

™ Id. at 8.
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tributions promoted impartiality while preventing bias."™ Finally, an addi-
tional governmental interest was the protection of solicited persons from
coercion."™

What was not argued, ostensibly in light of White, was that the ethics
rule advanced a state interest in preserving judicial dignity."”” The peti-
tioner acknowledged that there is a state interest, but that the interest
primarily arises in the government-employee free-speech context, and
only serves a lesser interest in a judicial-campaign context.”” In response
to a question from Justice Ginsburg, the petitioner further moved away
from this interest, relying on White in acknowledging that if the state has
an interest in keeping judges above or out of the “political fray,” then it
may adopt a method of judicial selection that does not rely on the politi-
cal environment of running for election.”” However, the petitioner ceded
that judicial elections may be treated differently than elections for the
legislative and executive branches because of the potential for coercive
effects when it is a judge personally soliciting the contributions."™

The issue divided the Supreme Court. Justice Roberts wrote for the
majority of the Court and opened by acknowledging that “[jJudges are
not politicians, even when they come to the bench by way of the ballot.”*
The Court held that “Canon 7C(1) advances the State’s compelling in-
terest in preserving public confidence in the integrity of the judiciary.”"
The Court went on to explain:

Judges, charged with exercising strict neutrality and independence,
cannot supplicate campaign donors without diminishing public
confidence in judicial integrity. This principle dates back at least

134 Id.

""" See Republican Party of Minn. v. White, 536 U.S. 765, 794 (2002) (Kennedy, J.,
concurring); see also Transcript of Oral Argument, supra note 129, at 8-9. Justice
Scalia asked whether there was a state “interest in judicial dignity”; the petitioner
acknowledged that interest, but contended that the interest did not support the
ethics rule. Id.

" Transcript of Oral Argument, supra note 129, at 8-9; see Pickering v. Bd. of
Educ., 391 U.S. 563, 568 (1968) (providing balancing test for free-speech restrictions
of government employees). In the case below, the Florida Supreme Court
acknowledged both judicial integrity and public confidence in an impartial judiciary
as compelling state interests justifying the canon. Fla. Bar v. Williams-Yulee, 138 So.
3d 379, 381 (Fla. 2014), affd, 135 S. Ct. 1656 (2015). The Florida Supreme Court
decision did not mention White. See id.

“" Transcript of Oral Argument, supra note 129, at 10-11.

" Id. at 10-11, 14-15.

" Williams-Yulee, 135 S. Ct. at 1662.

' 1d. at 1666.
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eight centuries to Magna Carta, which proclaimed, “T'o no one will
we sell, to no one will we refuse or delay, right or justice.”"

Judicial elections do not need to be treated like elections for the leg-
islative or executive branch “because the role of judges differs from the
role of politicians.”" Justice Ginsburg joined the majority opinion except
for the part determining the level of scrutiny to apply—there was no ma-
jority opinion for the level of scrutiny to apply to a judicial candidate’s
campaign speech.' Despite uncertainty as to the level of scrutiny, the
majority opinion recognized that the identity of the speaker who is seek-
ing campaign contributions matters, and that “States with elected judges
have determined that drawing a line between personal solicitation by
candidates and solicitation by committees is necessary to preserve public
confidence in the integrity of the judiciary.”"

Justice Scalia wrote one of the dissents. Justice Scalia noted, as was
noted in White, that states are free to choose a method of judicial selec-
tion that does not involve elections.”” He pointed out that in White, “hazy
concerns about judicial impartiality in justification of an ethics rule” were
insufficient to sustain the rule, whereas “Florida’s invocation of an ill-
defined interest in ‘public confidence in judicial integrity’” was sufficient
for the Court in this case.' Scalia predicts that this “sleight of hand” will
unravel First Amendment protections around judicial campaign
speech.'”

III. THE FALLOUT: POLICY CONSIDERATIONS

A. Elections

In light of judicial discretion and the ability of judges to “make law,”
and thus serve in a major quasi-legislative role, some minimal political
checks proportionate to a judge’s vast quasi-legislative role seem appro-
priate. The highest court of each state has a powerful ability to go beyond
resolving the limited controversy in front of it by actually making law."™

141

Id. (quoting MAGNA CartA cl. 40 (1215), reprinted in WILLIAM SHARP
MCcKECHNIE, MAGNA CARTA: A COMMENTARY ON THE GREAT CHARTER OF KING JOHN
395 (James MacLehose & Sons 2d ed., 1914)).

™ Id. at 1667.

""" See id. at 1664—65 (plurality opinion).
Id. at 1671 (majority opinion) (“These considered judgments deserve our
respect, especially because they reflect sensitive choices by States in an area central to
their own governance . ...”).

" Id. at 1677 (Scalia, ]., dissenting).

146 Id

" Id. at 1678.

" See JEFFREY A. SEGAL & HAROLD J. SPAETH, THE SUPREME COURT AND THE
ATTITUDINAL MODEL REVISITED (2002) (finding that in the nation’s highest court,
justices’ private attitudes become the law); Paul Brace et al., Field Comment, Placing

144
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With a quasi-legislative power should come a quasi-legislative responsibil-
ity."™

Judicial discretion is at least cabined at the trial-court level through
the outer bounds of what the judge may or may not do and appellate re-
view of some decisions;”’ however, the same constraints do not necessari-
ly apply to states’ highest courts.”" Not all decisions of a trial court are
appealable, and those based on rules saturated in language denoting dis-
cretion are less likely to be “wrong”—i.e., a clear misapplication of law to
fact. As a result, appellate courts are less likely to reverse these discretion-
laden decisions.™ Discretionary decisions are reviewed for abuse of dis-
cretion when the trial court properly has discretion, if they are reviewable
at all."”™ A trial court makes many decisions that are not determinative of
the outcome of the case that are entirely unreviewable.”” Further, an ap-
pellate court, in its discretion, may not correct even those decisions
which are “wrong.”155 The states’ highest courts, on the other hand, are
not checked by appellate-level review (for state-law issues) and are capa-
ble of “creating” the law."™

Judicial elections create a direct link between the officials sitting in
the court and the general population of voters. The voters, through the

State Supreme Courts in State Politics, 1 ST. PoL. & PoL’y Q. 81 (2001); Aaron-Andrew P.
Bruhl & Ethan J. Leib, Elecled Judges and Statutory Interpretation, 79 U. CHI. L. Rev.
1215, 1237-53 (2012) (exploring whether elected state judges should approach
statutory construction differently than federal judges because the elected state-court
judges are politically accountable through the electorate); William N. Eskridge, Jr.,
Dynamic Statutory Interpretation, 135 U. Pa. L. Rev. 1479 (1987) (arguing that judges
should interpret law dynamically, changing the interpretation as appropriate based
on society’s expectations at the time); see also Marbury v. Madison, 5 U.S. (1 Cranch)
137, 177 (1803) (“It is emphatically the province and duty of the judicial department
to say what the law is.”).

" Cf. SPIDER-MAN (Marvel Enterprises 2002).

" Ronald Dworkin, Judicial Discretion, 60 J. PHIL. 624, 626-27 (1963); see also
Maurice Rosenberg, Judicial Discretion of the Trial Court, Viewed from Above, 22 SYRACUSE
L. Rev. 635, 637-41 (1971).

P See, e.g., SEGAL & SPAETH, supra note 148; Brace et al., supra note 148;
Eskridge, supra note 148.

2 See, e.g., Dworkin, supra note 150, at 626-27; Rosenberg, supra note 150, at

637—41.
% See Rosenberg, supra note 150, at 637—41.
For example, Rule 16 of the Federal Rules of Civil Procedure gives the trial
judge control over setting a discovery schedule or deciding when to allow dispositive
motions. FED. R. C1v. P. 16. See generally Steven S. Gensler, Judicial Case Management:
Caught in the Crossfire, 60 DUKE L.J. 669 (2010).

" See, e.g., Montgomery v. State, 810 S.W.2d 372, 380 (Tex. Crim. App. 1991)
(“In short, a trial court judge is given a ‘limited right to be wrong,” so long as the
result is not reached in an arbitrary or capricious manner.”); see also Dworkin, supra
note 150, at 626.

% See, e.g., SEGAL & SPAETH, supra note 148; Brace et al., supra note 148;
Eskridge, supra note 148.

154
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election box, have a means of voting for judges with whom they agree
and not electing those with whom they disagree or whose performance
was less than the voters’ expectations. In this way, elections ensure judi-
cial accountability. Even though states who have adopted “judicial elec-
tions” often have systems where more judges are actually appointed than
elected'”” or where judges often run unopposed, " the system of elections
still has the appearance of political accountability because voters have re-
course against judges who make particularly problematic or unpopular
decisions.™

This “political check” at the trial-court level provides an additional
“review” mechanism for even those decisions which are not appealable.
Hence, there are states that call for the election of trial court judges
while using non-election appointment methods for appellate-level
courts."” This check also applies to state appellate-court judges, where
voters may check a court’s decision to “make law” by refusing to elect or
retain those judges that created unpopular law."” Unfortunately, this
check may be used not only for when judges are serving as quasi-
legislators in making law, but also when they are attempting to apply
purely the existing law to the case in front of them."™ While “judge[s]
represen[t] the Law,”"" there is undeniably political pressure on elected
judges who may be ousted for decisions that are politically unpopular.'
This political pressure adds to the unseemliness of judges soliciting mon-
ey and running campaign attack ads, which has the potential to cut away
at the reputation of the courts."”

Judicial elections are also often uncontested. So while there is a the-
oretical possibility that voters may express their political approval or dis-
approval of particular judicial candidates, the reelection statistics of
judges is startling. Judges often run unopposed, with no meaningful elec-

See supra Part LA 1.

See, e.g., BONNEAU & HALL, supra note 24, at 22.

See, e.g., Sample, supra note 56, at 409-17.

AM. JUDICATURE SOC’Y, supra note 9.

"' See Bruhl & Leib, supranote 148, at 1267.

See id. at 1268; see also FairCourtsPage, supra note 102.

108 Republican Party of Minn. v. White, 536 U.S. 765, 803 (2002) (Ginsburg, J.,
dissenting) (alterations in original) (quoting Chisom v. Roemer, 501 U.S. 380, 411
(1991) (Scalia, J., dissenting)).

" E.g., Sample, supra note 56, at 409-17; Joanna Shepherd & Michael S. Kang,
Am. Constitution Soc’y, Skewed Justice: Citizens United, Television Advertising and State
Supreme Court Justices’ Decisions in Criminal Cases fig. 7 (2014), http:/ /skewedjustice.org
(showing that as televised campaign ads increase, pro-criminal-defendant decisions
decrease); Debra Cassens Weiss, Are Courts for Sale? Study Sees Influence of Judicial
Campaign Ads in Criminal Appeals, ABA J. (Oct. 28, 2014), http://www.abajournal.
com/news/article/citizens_united_blamed_for_judicial_election_spending_records_
study_sees_in; see also FairCourtsPage, supra note 102.

' E.g., ABA COMM'N ON THE 21T CENTURY JUDICIARY, JUSTICE IN JEOPARDY 1-—
67 (2003); see White, 536 U.S. at 788-90 (O’Connor, J., concurring).
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toral competition."” Including those judges who run unopposed, the re-
cent incumbent success rate is over 98%."" For recent yes—no retention
elections, over 98% of these judges are retained, and the average “yes”
vote for these judges is over 70%."™ Thus, the current judicial election
landscape cannot meaningfully provide the political accountability at the
heart of the touted benefits of judicial elections.

B.  Appointment and Merit-Based Selection

Selecting judges by appointment does not completely insulate the
judge from political pressure, which may be a sufficient political check
on judges’ quasi-legislative power. In an appointment system, judges are
appointed by either the state’s governor or legislature, both of which are
politically accountable to the electorate.™ If a judge makes a politically
unpopular decision, it will reflect negatively on the governor or legisla-
ture who appointed the judge.”

As discussed above, merit selection (by design) and appointments
(in practice) consider the qualifications of candidates for judicial of-
fice.”" Selecting candidates involves more than looking to their perfor-
mance on the bench (which may not be possible if the candidate has not
served as a judge), and allows commissions, legislatures, and/or gover-
nors the ability to look to the overall competency of the judge.”™ Howev-
er, executive judicial appointments may lead to partisan selections under
a guise of “merit selection” because the selection process, at times, seeks
information about a candidate’s political affiliations and op-ed contribu-
tions."” Merit-selection committees, though often stratified by statute in
an attempt to be representative and less biased, " are more politically in-
sulated because the positions are not filled directly by vote of the elec-

" E.g., BONNEAU & HALL, supra note 24, at 22; Choose Your Judges: Incumbents in

Judicial Elections, http://chooseyourjudges.org/facts-2/incumbents-injudicial-elections/
(providing statistics on judicial incumbents in state supreme courts and appellate
courts).

107 Sample, supra note 56, at 399 n.77.
BONNEAU & HALL, supra note 24, at 82-83. In contrast, presidential elections
from the 1920s to present rarely had a popular election with a candidate receiving
more than 60% of the popular vote. See Beverly Gage, How Close Was This Election?,
StaTeE (Nov. 9, 2012), http://www.slate.com/articles/news_and_politics/history/
2012/11/how_close_was_this_election_very_close.html.

" See AM. JUDICATURE S0OC’Y, supra note 9.
Although, depending on the retention method, there may be a way to shift
this negative back on the judicial candidate if the candidate is subject to retention
elections.

" Supra Part LA.2.
See O’CONNOR PLAN, supra note 76, at 2-3; see also supra Part 1L.A.2.
See supra Part I.A.2.
See, e.g., ALASKA CONST. art. IV, §5; FrLa. ConstT. art. V, §11(d); see also
JupiciaL CounciL oF CAL., supranote 31, at 1-2.
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torate, and the members are generally selected by different entities. This
lack of political accountability allows the merit committees to evaluate
candidates without fear of voter retaliation.”” However, being politically
insulated also means that the voters are less able to hold the committee
accountable. Since the retention method for most appointment and mer-
it-selection systems is through elections, the focus shifts from ensuring
the committee does the best job it can in selecting judges who represent
community ideals, to looking at the finished product (the appointed
judge) in deciding only whether to accept or reject it.

Appointments and merit selection provide political insulation for
judges in proportion to their quasi-legislative role without completely
removing them from politics. However, regardless of the quality of the
selected judge, pairing appointment or merit selection with retention
elections eliminates the political protection in an unacceptable way be-
cause it allows voters to punish a judge for a correct, nondiscretionary
opinion which happens to be politically unpopular and causes voters to
focus only on the final product, rather than on tweaking the process that
creates the judges and their decisions.

IV. POSSIBLE SOLUTIONS

The potential solutions to the selection of state-court judges are
wide-ranging.'™ Ostensibly, each state has solved this dilemma in a way
that best comports to that state’s values, though their decisions are hardly
static.””” States may reconsider their approach to judicial selection, espe-
cially if the campaign context turns toxic or other undesirable results are
reached.™ Political scientists Chris Bonneau and Melinda Gann Hall
opine that rather than moving away from elections, we should move to-
ward not just elections, but partisan elections.'™ Retired United States Su-
preme Court Justice Sandra Day O’Connor has been an outspoken critic
of judicial elections and issued her own proposal in conjunction with the

" The members may still, however, feel pressure from the governor or

legislature that sent them to the commission.

" Compare, e.g., BONNEAU & HALL, supra note 24, at 104 (arguing the solution is
to further politicize elections to create actual contested elections), with O’CONNOR
PLAN, supra note 76 (arguing for merit-based selection with a yes—no retention
election two to three years after a judge takes the bench).

""" See, e.g., Sandra Day O’Connor, Opinion, Take Justice Off the Ballot, N.Y. TimMESs
(May 22, 2010), http://www.nytimes.com/2010/05/23/opinion/23oconnor.html
(noting particular states which are reconsidering their judicial-selection methods);
H.RJ. Res. 15, 78th Legis. Assemb., Reg. Sess. (Or. 2015) (pending legislation to
adopt a merit-selection committee in Oregon).

'™ See, e.g., Frohnmayer, supra note 19 (describing history of debates in Oregon
around judicial selection); see supra note 176.

"™ See generally BONNEAU & HALL, supra note 24.
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Institute for the Advancement of the American Legal System.™
O’Connor’s plan calls for a commission to select nominees for guberna-
torial appointment, followed by a review of the judge’s performance by
another commission after the judge has been in office for two to three
years, then a retention election."™

Bonneau and Hall responded to the tendency of judicial elections to
be uncontested and the incumbency advantage in judicial elections by
suggesting that partisan judicial elections will result in a contested race
and meaningful voter choice. They see judges as political actors, no mat-
ter how they are appointed.”™ While they acknowledge that campaign at-
tack ads and political spending on judicial elections are on the rise, Bon-
neau and Hall see no principled reason to treat judicial candidates
differently than candidates for other government positions.”” However,
in light of the recent Williams-Yulee decision, the Supreme Court disa-
grees and has provided leeway for treating judicial candidates differently
than other political candidates because “[jludges are not politicians,
even when they come to the bench by way of the ballot.”"™ Further, the
Bonneau and Hall approach does not insulate judges who make good,
though unpopular, decisions, so it does not remedy the issue of provid-
ing some political insulation to judges.

The O’Connor plan addresses the core values necessary for an effec-
tive judicial system, but it does not sufficiently address the concerns of
insulating judges from politics.™ While the initial-selection approach
provides necessary political insulation by enabling selection of judicial
candidates based on qualifications, retention elections create the poten-
tial for politics to corrupt the process. Campaign-finance decisions and
the unclear impact of judicial ethics on campaigning leave the potential
for excessive campaign spending."™ Even without an opposing candidate,
special-interest groups who dislike a particular judge’s decision will have
incentives to enter the political foray. This situation will lead not only to
ads which undermine the venerable judicial institution, but also to voters
making decisions not based on the reasoned arguments of some “com-
mission” (with which they may or may not be familiar), but on the unfil-
tered attack ads. While this may not be the case in every state, it is a pos-
sibility. In designing a system for judicial selection, possibilities like these
must be addressed.

" O’CoNNOR PLAN, supra note 76.

" Id. at 6-8.

"™ BoNNEAU & HALL, supra note 24, at 138 (“[J]udges are political beings who
make political decisions.”).

" Id. at 70-139.

"™ Williams-Yulee v. Fla. Bar, 135 S. Ct. 1656, 1662 (2015).

"™ See O’CONNOR PLAN, supra note 76.

0" See Williams-Yulee, 135 S. Ct. at 1670-72.
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Avoiding politics may not be possible, and, considering that judges
sometimes do actually “make the law,” complete political insulation
should not be the goal, either. Thus, I propose that states give their legis-
lature the power to decide whether to retain a judge. Similar to the
O’Connor Plan, a neutral commission' should evaluate judicial perfor-
mance after an initial period in office, like O’Connor’s two- to three-year
period. The legislature would vote, based on this evaluation, on whether
to remove a judge. Removal of the judge would take place only if a su-
permajority of the legislature were to vote for removal.

Combining a commission recommendation and supermajority re-
quirement will effectively insulate the judges from removal based on an
“unpopular” decision decided on the basis of existing law. Imagining this
requirement in Iowa for the 2010 retention elections illustrates the pos-
sibility."™ Members of the legislature would have been pressured by con-
stituents who were unhappy about the Iowa Supreme Court’s decision
that it was unconstitutional to deny marriage to same-sex couples. Ads by
out-of-state special-interest groups may still have appeared, although
without a specific election to target, the efficacy of the ads—and thus the
cost-benefit analysis of choosing to create and run the ads—would have
served to decrease the prevalence of attack ads.™ Those legislators with
constituents who were particularly upset would have been able to insulate
themselves from political fallout by relying on the commission findings.
The supermajority requirement would have helped account for those leg-
islators who were still too influenced by fear of angry voters to focus on
the qualifications of the judge in front of them.

CONCLUSION

Since its founding, the United States has sought to insulate judges
from corrupting influences. Originally the concern was with the ability to
control the salary of the judges or to remove a judge from office. The
United States Constitution responded in Article III by prohibiting lower-
ing judges’ salaries once in office and by conferring life tenure in good
behavior. The states followed suit but soon began to experiment with
their own methods of judicial selection and retention. In response to the
populist movement calling for government officials to better respond to

" Such a commission would be similar to Alaska’s Judicial Council, except

instead of reporting to the general electorate, this commission would report to the
legislature. See supra Part 1.A.2.

™ See supra notes 67-72 and accompanying text.

1 Cf. Rachel P. Caufield, The Changing Tone of Judicial Election Campaigns as a
Result of White, in RUNNING FOR JUDGE, supra note 3, at 34, 49-55 (discussing factors
affecting prevalence of attack ads). Less incendiary ads would also have prevented
popular opinion from becoming as inflamed, which would have resulted in less
pressure on the legislators.
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the constituents they serve, states began adopting plans centered on
electing judges. Since Marbury v. Madison," the role of the judiciary has
grown with respect to deciding what the law is.

Currently, most states use some form of elections as part of their ju-
dicial selection and retention model. The growth in political accountabil-
ity can be justified by the increasing role courts play in making the law.
But judges are not pure political actors and need some check against vot-
ers retaliating based solely on their dislike of a ruling when the judge fol-
lowed clear law or precedent (as opposed to engaging in “making” law).
Rather than holding judges politically accountable for all of their deci-
sions, the focus of judicial selection and retention should be obtaining
the best judges possible while allowing for some political consequences if
a judge steps beyond what is politically possible in his or her law-making
function.

What makes one judge better than another can be difficult to define.
While statistics regarding a particular judge’s case load or reversal rate
provide some useful information, these statistics do not provide other,
less measurable insights into the judge’s demeanor, thought process, and
approach to the litigants and attorneys appearing before him or her.
Thus, allowing states to define the characteristics they seek in a judge en-
ables judges to fit into a mold crafted by their own community while still
retaining core judicial values, including independence, competency, and
clarity.

When voters are voting on judicial candidates, having a mold in
mind may aid their decision-making process. However, voters are less
likely to be informed about judicial elections than they are for other,
higher-profile elections, like for president or governor. Uninformed vot-
ers may be susceptible to biases favoring the incumbent, the firstlisted
candidate, political associations (whether declared or assumed), or gen-
der or ethnic stereotypes or favoritism—that is, assuming there is an ac-
tual contested election.

Since many judicial elections are not contested, the populist purpose
of allowing the electorate to select those who will rule over them is not
served, and judges are de facto selected without voters considering a
candidate’s merits. Other times, a state may have elections on paper but
in practice select judges in the shadow of gubernatorial appointments.
While states adopting a true gubernatorial appointment process have in-
formation available for candidates who wish to be considered, states us-
ing elections on paper but that are appointments in reality have less in-
centive to create a robust system to enable the state executive to select
the “best” candidates.

In contrast, merit and appointment systems both incorporate some
level of merit review and evaluation of candidates beyond the constitu-

"5 U.S. (1 Cranch) 137 (1803).
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tional minimum requirements to serve as a judge. While political forces
are still at play, selection based on review of qualifications, where there
are actually multiple candidates considered, will allow either the gover-
nor or legislature (if appointing) or merit-selection committee to choose
candidates that best fit the community’s judicial mold.

Combining judicial selection with recent United States Supreme
Court cases further cautions against electing judges. Until its opinion in
Williams-Yulee v. Florida State Bar,”" the Court had been moving judicial
campaign finance in the same direction as its other campaign-finance
cases: towards greater First Amendment protection for political speech,
including money used to fund that speech. While Williams-Yulee was a
step back for the Court from treating judicial elections like other elec-
tions, the Court was not able to reach a majority on the issue of the level
of deference the states deserve for enacting ethical rules prohibiting or
limiting certain types of speech. Going forward, it will not be clear what
and how much a state will be able to regulate concerning candidates’
speech. Returning to the Court’s decision in Republican Party of Minnesota
v. White,™ if the states do not want judges to behave like other political
actors behave in elections, the states have the option to choose a differ-
ent method of judicial selection.

While Justice O’Connor’s proposal for judicial elections addresses
many of the concerns raised in this Comment, having retention elections
does not sufficiently protect against good judges being voted out because
of a politically unpopular vote, even though that vote may be correct.
Under Bonneau and Hall’s approach, moving towards partisan elections
may result in actual contests, but increasing politics in the judiciary may
undermine public confidence by creating an appearance of bias or par-
tiality.

Thus, this Comment suggests a new approach to judicial selection
and retention. The combination of a commission recommendation for
initial selection and legislative-supermajority requirement for removal
provides for a political check that is proportionate to the quasi-legislative
role judges play. By combining these selection and retention methods,
states can focus on selecting the best judges, and judges can do their best
judging without fear of undue political retaliation.

185 S. Ct. 1656 (2015).
* 536 U.S. 765 (2002).



