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SUBJECT: Direct ive Promoting Transparency and Public Part icipation in Consent Decrees and 
Settlement Agreeme nts 

The U.S. Environmen tal Protection Agency. in partnershi p with the states, serves a vita l role in protecting 
hu man hea lth and the environmen t. When conducting Agency aclion to ach ieve these object ives, the 
EPA Illust stri ve to promote tran sparency and public participation to provide the Ameri can public with 
due process. accountabi lity. and a sense of fair-dealing. 

It has been reported, however, that EPA has prev iously sought to reso lve lawsuits filed against it through 
consent decrees and settlement agreements that appeared to be the resu lt of co llusion with outside groups. 
In some in sta nces. EPA may ha ve taken actions that had the effect of creating Agency priori ties and ru les 
ou tside the norma l adm in istrative process. When negotiati ng these agreemen ts, EPA excl uded 
ilHervenors, interested stakeholders, and affected states from those di sc ussions. The days of thi s 
regulation through lit igation , or "sue and sctt le," are term inated. EPA will not resolve liti gation th rough 
backroom dea ls wit h any type of specia l interest group. 

To promote transpare ncy and public participation in the consent decree and seulemelll agreement process 
in volvin g lawsuits aga inst EPA. the Agency sha ll fo llow the procedures set fo rth be low: 

I. EPA's Office of General Counsel shall publ ish o nl ine a notice of intent to sue the Agency within 
fifteen days of rece iving the notice from the potent ia llitigant(s). 

2. When EPA receives actual notice of a comp lai nt or a petit ion for review regarding an env ironmenta l 
law. regulation. or ru le in which the Agency is a defendant or respondent in fedcral cou rt, the Office 
of General Coun se l shall publish on line that compla int or petition for review within fifteen days of 
receiv in g serv ice of the compla int or petit ion for review. 

3. EPA slmll directly notiry any affected states and/or regulated entities of a compla int or petition for 
review within fifteen days of receiv in g servi ce of the complaint or pet ition for rev iew. It sha ll be the 
pol icy of the Agency to take any and all appropriatc steps to achieve the partici pat ion of affectcd 
states and/or regulated entities in the consent decree and settlement agreement negot iation process. 
Accord in gly. EPA shall seek to receive the concurrence of any affected states and/or regulated 
entities before e ntering into a consent decree or settlement agrec ment. 

4. Withi n thirty days of thi s directive, EPA shall publish online a searchable. categorized list o f the 
consent decrees and selllemcllI agreem cn ts that cOlll inue to govern Agency ac tions. prov iding 11 brie f 
descript ion of the tcrm s of each consent dec ree and settl ement agreement. including attomcy's fccs 
and costs paid. EPA sha ll update thi s list by publishing any new fi na l consenl decree or sett lemen t 
agreemcnt within fifteen days of its execution. 
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5. EPA shall not enter into a consent decree with terms that the court wou ld have lacked the authority to 
order jfthe panies had not resolved the liti gation. EPA shall a lso 1101 enter inlo a consent decree or 
settlement agreement that converts an ot herwise di sc retionary duty orthe Agency in to a mandatory 
duty 10 issue, revise, or amend regu lations. 

6. If EPA agrees to resolve litigati on through a consent dec ree or settlement agreement, and therefore 
there is no " prevaili ng party: ' then the Agency shall seck to exclude the paymen t ofattomcy's fees 
and costs to any plaintiff o r petitioner in the litigat ion. EPA shall not seck to resolve the quest ion of 
attorney's fees and costs "info rmally:-

7. If a consent decree or settlement agreement inc ludes any deadline by wh ich EPA must issue a final 
rule, the Agency must prov ide sufTi cientti me (\) to modiry ils proposed rule irneeessary, consistent 
wi th appl icable laws and guidance on rulemaking, including any req uired interagency rev iew or 
consu ltation , (2) to provide adequate notice and com ment on the modified proposal , and (3) to 
conduct meaningfu l Agency consideration orthe comments rece ived on the modified proposal. 

8. EPA shall post online for review and comment by the public any proposed consent decree lodged in 
federa l court or draft settlement agreement to resolve claims agai nst the Agency. EPA shall a lso 
publi sh a notice of the lodging o f the proposed consent decree or draft settlement agreement in the 
Federal Register. 

a. When posting the proposed consent dec ree or draft settlement agreemen t on EPA's website. the 
Agency shall expla in : ( I) the statutory basis for the proposed consent dec ree or draft settlement 
agreement (2) the terms of the proposed consen t decree or draft scttlement agreement, including 
any award of attorney's rees or costs and the basis for such an award ; and (3) whcre app licable. 
the Agcncy"s plans to meet dead lines in the proposed conse nt dec ree or draft sett lement 
agreement, including the iden tification of necessary milestones and a demonstration that the 
Agency has afforded su fTicienttime to modify its proposed rule if necessary. provide notice and 
commen t on the modified proposa l. and conduct mean ingful Agency consideration of the 
comments rece ived on the modified proposa l. 

b. EPA sha ll provide a public com ment period of at Icaslthirty days. unless a different period of 
time is required by law. 

c. EPA may hold a public hearing on whet her 10 enter inlo the proposed consent decree or draft 
settl ement agreement. 

d. Based 0 11 the timely public comments received, EPA may seek to wilhdm"" modify, o r proceed 
with the proposed consent dec ree or draft settlement agreement. If the terms of a consent decree 
or draft settlemenl agreement are modified. EPA shall ro llow the process set forth above. 
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9. Where appropriate, 1 reserve the right to exercise my di scretion and permit EPA to deviate from the 
procedures sel fo rth in th is directive. In no ci rcumstance, however. willi permit the agency to vio late 
its statutory authority or to upset the constitutional separation of powers. 

10. Th is directive is intended to improve the internal management of EPA and docs not create a right or 
benefit, substantive o r procedu ral, enforceable at law or equity by a party agai nst the Un ited Slates, 
EPA, its officers or employees, or any ot her person. 

With these improvements to transparency and public part icipation, EPA is taking a llOI step to provide 
the publ ic with a morc open, accessible, and fa if govern ment. Together we SC'iII'-""l!fi;m ... ~· nprove the 
lives and li velihoods of the American people. 
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