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After describing the practice and effects of bear baiting, the article recounts
the USFS’s reluctant and haphazard attempts to develop a national policy
on bear baiting, and the resulting legal challenges. The authors examine the
scope of USFS authority to regulate human activities in the national forests,
particularly with regard to actions impacting wildlife, then analyze the
USFS’s recent proposed “national policy” on bear baiting. Finally, the au-
thors will explain why the USFS should apply the same management prin-
ciples and standards to controversial “hunting” practices, such as bear
baiting, as it does to other uses of the nation’s forests which have environ-
mental impacts and interfere with the use and enjoyment of the forests by
other users.

INTRODUCTION

Bear baiting is a highly controversial method of hunting. The bear
baiter attracts bears to a specific site through the use of decaying
foods. The use of bait allows a hunter to get a shot at point blank range
at an unwary bear who has become accustomed to feeding at the loca-
tion undisturbed. Bear baiting raises serious ethical questions, as well
as environmental concerns; it adversely affects black bear populations,
has the potential to affect endangered and threatened species, and de-
tracts from the ability of more passive users to enjoy the nation’s
forests.

As the United States Forest Service (“USFS” or “Forest Service”)
has long recognized, these are the types of impacts from human activi-
ties on national forest lands which federal law charges the Forest Ser-
vice with controlling. Historically, the USFS has broadly regulated the
occupancy and use of the national forests. For instance, general re-
strictions on litter and garbage storage on national forest land are
broad enough to encompass most bear baiting techniques. In terms of

*# Eric Glitzenstein is a partner and John Fritschie is an associate with Meyer and
Glitzenstein, a public-interest law firm located in Washington, D.C.
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environmental impacts from bear baiting, the USFS has substantial
statutory authority under the National Forest Management Act
(“NFMA”),! the National Environmental Policy Act (“NEPA”),2 and the
Endangered Species Act (“ESA”)3 to preserve the lands and resources
of the national forests, as well as to make environmentally sound deci-
sions after full examination and consideration of the environmental
consequences. Nevertheless, because the Forest Service has catego-
rized bear baiting as a “hunting” practice, the USFWS has resisted
using its statutory and regulatory authority to ban or even tightly reg-
ulate the practice.4

After describing the practice and effects of bear baiting, this arti-
cle will recount the USFS’s reluctant and haphazard attempts to de-
velop a national policy on bear baiting, and the resulting legal
challenges. The second part will examine the scope of the Forest Ser-
vice’s authority to regulate human activities in the national forests,
particularly with regard to actions impacting wildlife. The authors will
then analyze the USFS’s recent proposed “national policy” on bear
baiting, which, once again, would be tantamount to no national regula-
tion of the practice at -all. Finally, the authors will explain why the
USFS should apply the same management principles and standards to
controversial “hunting” practices, such as bear baiting, as it does to
other uses of the nation’s forests which have environmental impacts
and interfere with the use and enjoyment of the forests by other users.

II. Tae HisToRY AND PrRACTICE OF BEAR BAITING, AND THE FOREST
SERVICE’S ATTEMPT TO DEVELOP A NaTIONAL PoLicy

A. The Practice of Bear Baiting

“Baiting” refers to the hunting practice of luring game to a site to
allow for an easy, open shot.5 For bear hunting, a “bait station” con-
sists of hundreds of pounds of decaying food items spread on the
ground or enclosed in a container with holes to allow odors to escape.®
Often bear baiters use decaying animal carcasses.” Bears are attracted
to the bait station and eventually associate the site with easy and
abundant food. Bears may also become habituated to human scent in
the area. These conditions allow the hunter, who is typically hidden in

116 U.S.C.A. §§ 1600-1687 (West 1985 & Supp. 1995).

2 42 U.S.C.A. §§ 4321-4332 (West 1994).

3 16 U.S.C.A. §§ 1531-1544 (West 1995 & Supp. 1995).

4 See 59 Fed. Reg. 11,766-67 (March 14, 1994): “The Forest Service [] is generally
reluctant to override State fish and wildlife regulation . . . [therefore], the interim direc-
tive makes explicit that where state regulations permit baiting, the Forest Service will
not require a special use authorization for the practice of baiting connected with
hunting.”

5 U.S. Forest Service, Environmental Assessment, Black Bear Baiting on National
Forest System Lands in Wyoming 1 (1993) [hereinafter Environmental Assessment).

6 Id.at 1, 2.

7 In some instances baiters use “walk-in’ baits such as old mules and horses that
[are] shot and left at the baiting station.” Id. at 1.
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a hunting blind or a tree stand, to shoot the unsuspecting animal from
close range.8

Even the Forest Service recognizes that “[t]he baiting of bear is
particularly controversial.”® By March 1994, the number of states al-
lowing bear baiting had dwindled to eleven, with only Alaska, Idaho,
Oregon, Maine, Michigan, Minnesota, New Hampshire, Utah, Wash-
ington, Wisconsin, and Wyoming still permitting the use of the prac-
tice.10 Polls show that strong opposition to baiting exists in at least
five of those states.!! In November 1994, Oregon voters approved a
referendum to ban the hunting of bears using bait or hounds. This
widespread public opposition to bear baiting is based on a combination
of ecological, aesthetic, safety, and ethical concerns.12

B. Adverse Impacts of Bear Baiting
1. Impacts on Black Bear Populations

Black bears are found in approximately 32 states.!3 In Alabama,
Kentucky, Ohio, and Hlinois, black bears have been extirpated from
most of their range.14 In six states, the black bear is afforded protected
status, with Florida considering it a protected species in some areas
and a game animal in others.1% The U.S. Fish and Wildlife Service re-
cently listed the Louisiana black bear as a “threatened” species under
the ESA.16 Although black bear populations are relatively secure
outside of such isolated populations in the south and southeast, the
“[dlemand for the species as a game animal is high” and “increasing.”?
For all of North America, the annual slaughter increased from a 1972
estimate of between 25,000 to 30,000 bears to approximately 41,000 in

8Id.at1,2.
9 59 Fed. Reg. 11,766 (Mar. 14, 1994).

10 14.

11 Tp 1991, polls showed that in Colorado and Utah, 75%% and 72¢%, respectively, were
opposed to baiting. See Colorado Division of Wildlife, Black Bear Management Plan
(1990) (on file with Animal Law); Aaron Medlock, Use of Bait in Hunting on National
Forest Lands: A Report Opposing the Proposed Policy of the Forest Service and Support-
ing a Ban on Bear Baiting 50 (1994). In 1993, polls in Michigan and Oregon showed that
61% and 70%, respectively, opposed baiting. A 1994 poll showed that 68% of Wyoming
residents were in favor of eliminating baiting, and 76z supported shortening the bait-
ing season. University of Wyoming Survey Research Center, Public Attitude Survey on
Black Bear Management in Wyoming 2 (Jan. 1994). Furthermore, the Wyoming study
showed that while 53% believed bear hunting should continue, only 4% actively partici-
pated in bear hunting, and of those that did, only 8% used bait. Id. at 2,3.

12 See Environmental Assessment, supra note 5, at 11.

13 CHRISTOPHER SERVHEEN, THE STATUS AND CONSERVATION OF THE BEARS OF THE
WorLp 20-21 (1989).

4 1d.

15 Id.

16 57 Fed. Reg. 588 (Jan. 7, 1992).

17 SERVHEEN, supra note 13, at 21.
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1989.18 Over the past 12 years, black bears killed in Wyoming have
increased by over 70%, including a 74% increase in the number of fe-
males killed.1® A “dramatic increase in popularity” of black bear hunt-
ing in northwest Montana led to concern among state biologists “about
whether black bear populations could sustain [the] increased har-
vest.”20 In one of two hunting districts studied, the “harvests” were at
the “[m]aximum sustainable annual mortality” for 1985 and 1986, and
far exceeded sustainable levels in 1987.21
Bear baiting results in a number of adverse impacts on black bear
populations and their environment. Because it is a highly efficient
method of hunting, baiting has the ability to decimate a population.22
And like the infamous garbage dumps of old in Yellowstone National
Park, baiting can alter the biology and behavior of bear populations in
little-understood but potentially damaging ways. For example, accord-
ing to world-renowned bear biologist Charles Jonkel, “[blaits pull
bears away from their natural eco-centers, pathways or travel routes,
often into less-adequate habitat, or areas where they are more vulner-
able to poachers or predators.”23 Other negative impacts pinpointed by
Dr. Jonkel include:
e Baiting causes inadvertent conflicts between bears and third-
party humans who may by chance approach the baits;
e Baits cause bears to congregate, which may lead to fights or
death;
e Baits habituate bears to people odors, people activities, which
may then lead to bear/people conflicts;
¢ Behavioral changes caused by the baiting may result in long-
term, subtle, and “hard-to-recognize chain” responses which
affect a considerable area or many species;
e Bears shot at by baits, but not killed, may fear that site and
other[s] like it, causing a loss of habitat.24
Some Forest Service officials have recognized the seriousness of
these risks to black bear populations. For example, in 1989, acting For-
est Supervisor Larry Hill of the Grand Mesa, Uncompangre, and Gun-
nison National Forests in Colorado recommended “the closure of fall
bear baiting on all Forest lands in Colorado” because it is “important
[that] bears rely on natural forage to prepare for winter hibernation

18 Id. at 20. Maine, Pennsylvania, California, Alaska, Montana, Idaho, Oregon, and
Washington have had the highest annual kills, with harvests of between 1000 and over
2000 bears. Id. at 22, Table 3.

19 Environmental Assessment, supra note 5, at 2.

20 Wayne KasworM & Tim ManNLEY, MoNTANA DEPT. OF FisH, WILDLIFE AND PARKS,
GrizzLy BEar AND Brack Bear EcoLogy IN THE CABINET MOUNTAINS OF NORTHWEST
MonTaNA 28 (1988).

21 Id. at 38 (emphasis added).

22 See Environmental Assessment, supra note 5, at 2 (in Wyoming, approximately
90% of bears killed in spring and 58% of total kill occurs at bait sites).

23 Charles Jonkel, The Ursid Research Center, White Paper: The Colorado Black
Bear Amendment 2 (1992).

24 Id.
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rather than a variety of baits ranging from donuts to spoiled dairy
products.”™5

2. Impact on Endangered and Threatened Species

Black bear baiting may adversely affect a number of endangered
or threatened species, such as the northern bald eagle, grizzly bear,
Rocky Mountain gray wolf, and North American wolverine.26 For ex-
ample, in March 1994, the first wolf known to have roamed wild in the
forests of northern New England was attracted to a bear bait station
and killed by the hunter.2?” Mountain lions and various other species
that feed on carrion could also be affected.28 As summarized by the
Regional Forester of the Intermountain Region, “[blear baits have the
potential to attract other wildlife species which would result in unde-
sirable conflicts and jeopardy to these animals.™®

Impacts on the grizzly bear, which is listed as a threatened species
under the ESA, are of particular concern. Aside from habitat destruc-
tion, which imperils the long-term viability of the species in the lower
48 states, direct human-caused mortality is the primary reason griz-
zlies are threatened with extinction.3? Federal officials have made con-
siderable effort to eliminate or minimize grizzly/human encounters
and conflicts3! which almost inevitably lead to the death of the grizzly.
For example, many national forests are eliminating sheep grazing al-

25 Letter from Larry Hill, Acting Forest Supervisor, Grand Mesa, Uncompaghre, and
Gunnison National Forests, USFS, to Regional Forester (Mar. 29, 1989) [hereinafter
Hill Letter] (on file with Animal Law).

26 Mark Hinschberger, U.S. Fish and Wildlife Service, Biological Evaluation for Reg-
ulating. Black Bear Baiting on National Forest System Lands in Wyoming through
State Game and Fish Regulations and a Memorandum of Understanding with Wyoming
Game and Fish Commission 3-4 (1993) [hereinafter Biological Assessment].

27 Allan Dowd, Reuters News Service, Hunter Kills Maine's First Wild Wolf in 40
Years (Mar. 29, 1994).

28 Letter from J.S. Tixier, Regional Forester, Intermountain Region to Louis Racine,
Chairman, Idaho Fish and Game Comm’n 1 (Nov. 29, 1990) [herinafter Tixier letter] (on
file with Animal Law).

29 Id.

30 In listing the species, the FWS relied on four of the five statutory criteria for list-
ing a species as endangered or threatened, including “[o]verutilization for commercial,
sporting, scientific, or educational purposes.” 40 Fed. Reg. 31,734 (Jul. 25, 1975). See
also 16 U.S.C. § 1533(a) (1) (1973).

31 As explained in a study of the management of grizzlies in Glacier National Park:

Mutual aveidance appears to be a key element in current relationships between

grizzly bears and park visitors. Management design and characteristic shyness of

bears are the principal factors contributing to an essentially compatible coexis-
tence. Effects of the relationship on visitors are measurable in terms of imposed
changes in activity patterns and travel distributions. . . . Projections of manage-

ment needs characteristically identify additional control of human activities as a

primary goal.

C.J. Martinka, Ecological Role and Management of Grizzly Bears in Glacier National
Park, Montana, Third International Conference on Bears—Their Biology and Manage-
ment 154 (1974) (unpublished paper, on file with Animal Law).
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lotments in grizzly habitat.32 The Forest Service also has strict rules
concerning the carrying of food by recreationists in grizzly habitat,
often requiring the use of bear-proof containers.33 The federal and
state agencies on the Interagency Grizzly Bear Committee (“IGBC”),34
as well as conservation organizations, are expending resources in ef-
forts to educate private landowners in grizzly country as to how to
make their property less attractive to bears. A primary focus of grizzly
management efforts is the “control of attractive unnatural foods.”38
Baiting in grizzly habitat directly subverts the consensus policy of
grizzly bear experts and managers on how human/grizzly conflicts
should be avoided. Such experts agree that, “[e]Jven with strong educa-
tion and enforcement programs . . ., [black bear hunting with hounds
or bait] represent[s] a major threat to grizzly bear recovery.”3¢ Indeed,
the USFS recognized in its 1993 biological assessment on bear baiting
that, even when a grizzly “is not directly killed . . ., it can become food
conditioned and/or habituation may occur.”®? Once a grizzly becomes
habituated to human food sources, in almost all likelihood it will be
killed or removed from the population.3® As the FWS explained in a
recent biological opinion on baiting in Wyoming national forests,3 “in-

32 A major cause of “direct human/bear conflicts” is “careless livestock husbandry,
including the failure to dispose of dead live stock in a manner that minimizes grizzly
interactions.” Christopher Servheen, U.S. Fish and Wildlife Service, Grizzly Bear Re-
covery Plan 23 (1993) [hereinafter Grizzly Recovery Plan].

33 Forest Service Manual (“FSM”) § 2676.16b.

34 The Interagency Grizzly Bear Committee is composed of Fish and Wildlife Ser-
vice, federal land management agency and state wildlife agency personnel. The purpose
of the IGBC is to coordinate grizzly bear research and management activities.

35 Martinka supra note 31, at 152.

36 Dan Davis and Bart Butterfield, The Bitterroot Grizzly Bear Evaluation Area, A
Report to the Bitterroot Technical Review Team 28 (1991) (unpublished report, on file
with Animal Law).

37 Biological Assessment, supra note 26, at 18. See also 16 U.S.C.A. § 1536(c) (1)
(1973) (to facilitate consultations with the FWS an agency must “conduct a biological
assessment for the purpose of identifying any endangered species or threatened species
which is likely to be affected by such action”).

38 Id. Drs. Servheen and Jonkel’s recounting of the story of the Gieter Creek grizzly
illustrates how habituating a grizzly to human foods not only results in the death of
that bear, but sets back the entire recovery effort for the species:

The Gieter Creek grizzly was a man-shy adult male who learned from messy cab-

ins to break into buildings for food. His first relocation was successful for one

year, but when he was relocated a second time he became extremely difficult to
recapture and went on a rampage of breaking into cabins (as might be expected,
his activities stirred a wave of anti-grizzly sentiment among local residents and
landowners). For a long time he eluded all attempts at recapture, extermination,
or even observation, but was eventually shot by a hunter.
Charles Jonkel and Christopher Servheen, Bears and People: A Wilderness Manage-
ment Challenge WESTERN WILDLANDS 24 n. 1 (1977). See also Grizzly Recovery Plan,
supra note 32, at 22 (“Those who still adhere to the axiom of the early west, ‘. . . [that]
the only good grizzly is a dead one,’ are often steeped in tradition that all predators are
a threat to their livelihood, or they have had recent negative grizzly bear encounters.”)

39 In April 1993 the FWS issued a biological opinion on the potential impacts to en-

dangered and threatened species from the USFS’s proposed termination of special use
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dividual grizzly bears may become conditioned to these foods and seek
them elsewhere (e.g., in camps and other human developments),
thereby exposing the bears to further risks and creating ‘problem’
bears requiring management actions.”©

The behavior of grizzly bears may be disrupted by baiting, even
when bait stations are located outside a grizzly’s home range.*! Grizzly
expert Frank Craighead identified eight types of typical grizzly travel,
including movement to new food sources and “wandering.”#2 According
to the FWS’s Biological Opinion, “[g]rizzly bears are known to travel
widely, and may visit black bear baits well outside the currently
known range of the species.”™3

Moreover, aside from impacts on grizzly biology and behavior,
grizzly bears have been, and will continue to be, shot by hunters at
bear baits. Once attracted to the bait, grizzly bears are likely either to
be shot intentionally** or misidentified as a black bear. A grizzly bear
can easily be confused with a black bear, even by experienced bear bi-

authorization requirements for black bear baiting in Wyoming national forests only.
Letter from Charles P. Davis, State Supervisor, Wyoming State Office, Fish and Wild-
life Servicer to Elizabeth Estill, Regional Forester, Rocky Mountain Region, U.S. Forest
Service (Apr. 14, 1993) [kereinafter Biological Opinion] (on file with Animal Law). See
also 16 U.S.C.A. § 1536(b) (3) (A) (1973) (“the Secretary shall provide to the Federal
agency . . . a written statement setting forth the Secretary's opinion . . . detailing how
the agency action affects the species or its critical habitat”).

40 Biological Opinion, supra note 39, at 4.

41 “The grizzly is readily attracted to bait such as gut piles from elk, a strategically
placed elk or deer quarter, or a pack animal deliberately shot and positioned. When
putrefaction [sic] occurs, a grizzly can detect the scent from great distances.” John J.
Craighead, A Proposed Delineation of Critical Grizzly Bear Habitat in the Yellowstone
Region, Monograph presented at the Fourth International Conference on Bear Research
and Management 18 (1977).

42 Frank C. Craighead, Jr., Grizzly Bear Ranges and Movement as Determined by
Radiotracking, Third International Conference on Bears—Their Biology and Manage-
ment 104-5 (1976) (on file with Animal Law). Craighead describes these behaviors as
follows:

Movement to new food sources: when bears detected food, usually animal car-

casses, by their keen sense of smell, they moved directly to it. One grizzly trav-

elled rapidly 29 km. to feed on a carcass. It was not determined just when and
how the carcass was detected. In 36 hours, no. 37 travelled an airline distance of

30 km. from one food source to another. ...

Wandering: this seemed to consist of the wandering of young, insecure bears that

were seeking food and establishing home ranges. Number 37 was shot by a

hunter in spring south of Yellowstone Park, having travelled a minimum of 80

airline km. since late the preceding fall. Yearling no. 52 travelled an airline dis-

tance of 88 km. in 20 days and was shot in Grand Teton National Park.
Id.

43 Biological Opinion, supra note 39, at 5.

44 A principal reason for listing of the grizzly was that “{m]any persons consider
these bears as dangerous vermin, and this attitude results in a continual loss of animals
through indiscriminate illegal killing.” 40 Fed. Reg. 31,734 (Jul. 28, 1975). In 1986, the
Montana Department of Fish, Wildlife and Parks had recorded twenty-seven cases of
poaching or vandal killing, noting that “(ajnimals killed for profit or from malicious
intent are difficult to document” and “[n]ot all illegal grizzly bear deaths are reported.”
Dood et al., Montana Department of Fish, Wildlife, & Parks, Final Programmatic EIS,
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ologists.45 From 1975 to 1985, black bear hunters were responsible for
eleven “known” accidental grizzly bear mortalities.46¢ In 1982, four
grizzly bears were shot over baits in the Shoshone National Forest.47
In response, Wyoming in 1982 and Idaho in 1983 banned black bear
baiting in some grizzly habitat.4® Nevertheless, in 1985, a black
colored, female grizzly was shot over bait in the Bridger-Teton Na-
tional Forest.4®

Because of the serious threat that the practice poses to grizzly
bears, the National Park Service called for a “specific prohibition of
bear baiting” to be included in the 1993 grizzly bear recovery plan revi-
sion.5¢ Currently, the USFS purports to rely on the IGBC’s Grizzly
Bear Guidelines, which recommend that bear baiting not be allowed in
the most essential grizzly bear habitat, designated as Management
Situation 1 (MS-1) habitat.51 However, as documented in a report by
the Congressional Research Service, habitat which is designated as
Management Situation 2 (MS-2)—areas in which the IGBC does not

the Grizzly Bear in Northwestern Montana 99 (1986) [hereinafter Montana EIS] (on file
with Animal Law).

Poaching is still the single largest cause of grizzly bear mortality in the Selkirk
Ecosystem, resulting in the deaths of 7 of 11 radio-collared bears which were being stud-
ied by the Idaho Department of Fish and Game. Davis and Butterfield, supra note 36, at
28. See also Craighead, supra note 42, at 18: “[A grizzly] attracted to such a lure is
easily poached. Illegal kills are difficult to confirm and may mean a death rate that is
much higher than actually recorded”.

45 Lawrence Kasworm, Black or Grizzly? Montana OuTtpoors 8-10 (May/Jun. 1987):
Kasworm notes that color and size are not reliable characteristics for distinguishing
black bears from grizzly bears and that only ear shape, face profile, and claws can be
relied upon in deciding whether to shoot.

46 Montana EIS, supra note 44, at 99.

47 Biological Assessment, supra note 26, at 18.

48 Montana EIS, supra note 44, at 99.

49 Biological Assessment, supra note 26, at 18. In 1992 it was reported that grizzlies
were “visiting 4 different black bear baits on the north half of the Wind River Ranger
District of the Shoshone National Forest . . . until the baits were removed.” Id.

50 Letter from Robert D. Barbee, Superintendent, Yellowstone National Park to
Christopher Servheen, Grizzly Bear Recovery Coordinator, U.S. Fish and Wildlife Ser-
vice 2 (Feb. 4, 1991) (on file with Animal Law).

51 Rather than formally designate “critical habitat” for the grizzly, see 16 U.S.C.A.
§ 1533(a) (3) (1973), the FWS instead relies on an informal “management situation”
system. Lands within the grizzly bear recovery zones are separated into classifications,
ostensibly based upon the number of bears, habitat components, and human resource
uses found in the area. The Forest Service Manual states that “the potential for pre-
ventable mortality [of grizzly bears] on National Forest lands [is to be reduced] by en-
forcing the Inter-agency Guidelines which specify no baiting for black bear hunting in
areas designated as Management Situation 1.” FSM 2676.16c. In January of 1991 Jas-
per Carlton, the Director of the Biodiversity Legal Foundation, petitioned the FWS to
designate critical habitat for four populations of grizzlies. The FWS’s denial of that peti-
tion, and the adequacy of the 1993 recovery plan revision, are currently being chal-
lenged in The Fund for Animals et al. v. Babbitt, No. 94 Civ. 1021 (D.D.C. May 10,
1994).
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emphasize grizzly protection—often has very high densities of grizzlies
and many grizzlies die as a result of human activities in such areas.52

Another problem is that, under the current management situation
system, islands of “essential” habitat which might contain important
feeding or denning sites are surrounded by MS-2 areas. These MS-2
areas between the main grizzly population areas and isolated pockets
of prime grizzly resources are, of necessity, highly-traveled by griz-
zlies. The FWS has stated that it is imperative that black bear baiting
not be allowed in any such areas occupied by grizzlies.53 Furthermore,
grizzlies already occur entirely outside of the recovery zones covered
by the management situations.5* Accordingly, it is clear that black
bear baiting does, and will continue to, adversely affect the survival
and recovery prospects for the threatened grizzly bear.

3. Aduverse Impacts of Bear Baiting on Other Forest System Users

Bear baits also pose a safety hazard to people, and, as a result of
the offensive appearance and smell, baiting conflicts with other users
of national forests, including hikers, campers and birdwatchers. As
noted above, baiting can habituate bears to human odors and activities
and lead to bear/people conflicts, including encounters with third par-
ties who chance upon a bear at a bait station.55 Encounters with bears
at baits are particularly dangerous because bears defend food
sources.56

Bait stations can also be gruesome sights. The conflict these sta-
tions pose with other users of national forests is illustrated by a memo
from the District Ranger for the Bridger-Teton National Forest detail-
ing recent complaints concerning bait stations.57 At one site, a dead
horse remained tied to a tree, along with a fifty gallon drum, garbage,
and scattered carcasses. The ranger described another site as follows:

52 CoNGRESSIONAL RESEARCH SERVICE, GREaTER YELLOwsTONE Ecosystes: Ax
ANavLysis oF DaTa SUBMITTED BY FEDERAL AND STATE AGENCIES FOR THE House Sus-
coMMITTEE ON NatioNaL Parks anp RecreaTion, H.R. Doc. No. 442, 99th Cong., 2d
Sess. 31 (1986).

53 In its Biological Opinion, the FWS determined that black bear baiting should not
occur anywhere within grizzly bear recovery zones or in areas under special order
prohibiting improper food storage in grizzly habitat, in order to mitigate the potential
for “incidental takings” of grizzlies. Biological Opinion, supra note 39, at 1, 3. See 16
U.S.C.A. § 1539(a) (2) (b) (ii) (FWS may issue incidental take permits so long as “the
applicant will, to the maximum extent practicable, minimize and mitigate the impacts
of such taking”). It is current USFS policy to “[w]ork with State wildlife agencies toward
the elimination of baiting for black bear hunting in Management Situation 2 areas
where grizzlies are known or are likely to occur.” FSM 2676.16¢.

54 “The [Biological Assessment] indicates that grizzly bears [in Wyoming] use an es-
timated 519,600 acres (210,438 hectares) outside the area covered by the currently de-
fined Recovery Zone and food storage orders (nine percent of grizzly bear distribution in
the Greater Yellowstone Ecosystem).” Biological Opinion, supra note 39, at 5.

55 Jonkel, supra note 23, at 2.

56 Id.; Biological Opinion, supra note 39, at 4.

57 Letter from Robert L. Reese, USFS District Ranger, Pinedale Ranger District to
Bill Noblitt (Aug. 17, 1993) (on file with Animal Law).
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Forest personnel visited the site and found 1/3 of a horse stuffed in a barrel
with the horses [sic] head tied to a nearby tree . . .. It was located near
White Pine Resort. The owners were worried about bears being attracted to
the resort and clients seeing the horse body stuffed into a barrel. This
wasn’t an experience the owners wished clients to have . . . . Site also in-
cluded many horse skulls and bone from previous years baiting that had
never been cleaned up.58

These are not isolated incidents. As the Regional Forester for the
Intermountain Region explained: “On National Forests in Idaho, dead
animals, and animal parts have been utilized as bear bait. Permanent
structures such as elevated platforms, perches in trees, and barrels for
holding bait have been established near baiting activities. These activ-
ities affect visual quality, public safety, and water quality . .. .”89 It
was primarily due to such concerns that some Forest Service officials
began to at least regulate bear baiting practices in the 1970’s because
“baits were being found in or near streams, near trails, campgrounds,
and other areas where people concentrate.”60

4. Ethical Consideration

Bear baiting does not comport with notions of fair chase that are
subscribed to by the overwhelming majority of the public at large, even
those who are not generally opposed to sport hunting. For instance,
Fish and Wildlife Service policies concerning hunting on National
Wildlife Refuges purportedly “promote positive hunting values and
hunter ethics such as fair chase.”®! A similar view has been expressed
by some Forest Service officials. For example, in his memorandum to
the Chairman of the Idaho Fish and Game Commission, the Regional
Forester of the Intermountain Region stressed that, since the “use of
salt as an attractant to draw elk and other game animals is illegal for
ethical reasons|,] [t]he Forest Service believes these same standards
should apply to all game species, including the black bear.”62 Even
more revealing is a study by the Colorado Division of Wildlife, which
found that a substantial majority of bear hunters themselves believed
that baiting “gives the hunter an unfair advantage.”83 In the opinion of
noted bear biologist Charles Jonkel, “such hunting is unfair to the
bear, un-sportsmanlike, and too easily exploited by unethical hunters
and outfitters.”6¢

58 Id.

59 Tixier letter, supra note 28.

60 57 Fed. Reg. 57,417 (Dec. 4, 1992).

61 8 USFWS WiLpLIFE REFUGE MaNuAL Sec. 5.5.

62 Tixier letter, supra note 28.

63 Black Bear Management Plan, supra note 11, at 25.
64 Jonkel supra note 23, at 2.
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C. The Forest Service’s Positions: Past and Present

The Forest Service has not and will not arrive easily at a sound
policy regarding bear baiting. In fact, the agency is only now grappling
with developing a national policy because a grassroots Wyoming envi-
ronmental group challenged it to justify—both legally and environ-
mentally—its practice of allowing bear baiting in Wyoming national
forests.

1. The Forest Service’s Elimination of Special Use Permits for Bear
Baiting in Wyoming National Forests

Up until the 1970s, there were no federal or state regulations cov-
ering the placement and removal of bait on National Forest lands in
Wyoming, even though baiting had been occurring there for decades.$5
At that time, because of the pollution, odors, litter, and user conflicts
associated with bait stations, individual national forests in Wyoming56
began to require that baiters at least obtain special use permits. The
stated “reason for requiring the permits was to gain control over the
previous indiscriminate placing and leaving of baits on the Natioanl
[sic] Forests.”87 Of particular concern to the Forest Service were baits
being left by streams, trails, and campgrounds.®® The special use per-
mit requirements remained in effect until March 23, 1992, when
they were eliminated as a result of environmental and legal concerns
raised by a Wyoming environmental group, Friends of the Bow (FOB),
which was founded to foster ecologically sensitive management of the
Medicine Bow National Forest (MBNF').70

Prior to 1991, there was little opposition to bear baiting in Wyo-
ming, largely because there was no public notification of permit issu-
ance and “[wlithout public notification, the general public was largely
unaware of the practice.””! In the Spring of 1991, the Bush Creek Dis-
trict Ranger began to publish permit decisions.”? In response, FOB
“began looking into [USFS] policies and procedures related to bear
baiting.”?3 That spring, FOB sent letters to the MBNF communicating
its concerns that bear baiting permits were being issued without public

65 57 Fed. Reg. 57,417 (Dec. 4, 1992).

66 Until recently, it was left up to individual National Forests to decide whether to
require special use permits.

67 USFS, Bear Barring IssUE Paper 2 (1992) |hereinafter Issue Paper] (unpub-
lished paper, on file with Animal Law).

68 57 Fed. Reg. 57,417 (Dec. 4, 1992).

69 1d.

70 Other grassroots organizations, such as the Utah Wilderness Association, were
actively opposing bear baiting elsewhere. See, e.g., Tucker, Forest Supervisor, Ashland
National Forest, Letter of Decision (May 30, 1991) (reversing decision of district ranger
and granting Utah Wilderness Association’s appeal of special use permit).

71 Issuk PAPER, supra note 67.

72 Id. At that time no other district in the MBNF provided public notification of bear
baiting permits and no other National Forest in Wyoming did either. Id.

3 Id.
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review of impacts on black bear populations. In May 1991, MBNF Su-
pervisor Gerald G. Heath, acknowledged to FOB that the USFS was
issuing special use permits for baiting, even though it did not have any
statistical data pertaining to black bear populations in the forest.7¢
FOB then reiterated its concerns that the Forest Service was ignoring
NEPA requirements and not permitting the public to participate in the
process.

In February 1992, the BLM Wyoming State Office hosted a meet-
ing with Forest Service, BLM, and Wyoming Game and Fish Depart-
ment personnel on bear baiting on public lands.”® At the meeting,
these agencies decided that rather than allow administrative appeals
and follow NEPA procedures, it was preferable to devise a policy that
would exclude the public entirely. Thus, the agencies decided to hand
all regulatory responsibility for bear baiting over to the Wyoming
Game and Fish Department, apparently believing that this would al-
low the federal government to circumvent NEPA and other legal obli-
gations. In March 1992, the USFS issued “Order Number 2-2” which
entirely eliminated the Forest Service Manual requirement that
hunters obtain special use permits before engaging in bear baiting on
all Forest Service lands in Wyoming.76 In issuing this order, the USFS
prepared neither an Environmental Assessment (EA) nor an Environ-
mental Impact Statement (EIS), nor did it solicit public comment.

After the USFS summarily rejected the FOB’s administrative ap-
peal, the FOB, along with The Fund for Animals, Inc.—a national
wildlife protection organization—filed a lawsuit challenging the
USFS’s failure to adhere to the requirements of federal law in adopting
Order Number 2-2.77 Shortly after the plaintiffs filed a motion for sum-
mary judgment in that case, the USFS terminated the Order.

In November 1992, the Deputy Chief of the Forest Service exe-
cuted an affidavit in the case in which he committed the Service to
preparation of an EA regarding the USFS’s bear baiting policy in Wyo-
ming. The affidavit stated that the USFS would comply with NEPA
and implementing regulations issued by the USFS and the Council of
Environmental Quality (CEQ), and that the public would have an op-
portunity to comment, before the USFS made any final decision to
eliminate the special use authorization requirement.’® On that basis,
the parties stipulated to dismissal of the lawsuit.

74 Letter from Gerald Heath, Medicine Bow National Forest Supervisor to Donald
Duerr, Friends of the Bow (May 1991) (on file with Animal Law).

7 Id.

76 Gary Cargill, Regional Forester, Rocky Mountain Region and Gray Reynolds, Re-
gional Forester, Intermountain Region, Order No. 2-2 (March 23, 1992). See 36 C.F.R.
Sec. 261.50 (authorizing Regional Forester to “issue orders which close or restrict the
use” of National Forests within their jurisdiction.)

77 The Fund for Animals, Inc. v. Robertson, No. 92 Civ. 1694 (D.D.C. July 21, 1992).

78 Declaration of James C. Overbay, The Fund for Animals, Inc. v. Robertson, Civ.
No. 92-1694 (D.D.C. Nov. 30, 1992).



1995] BEAR BAITING 59

2. The Forest Service’s Environmental Assessment and Formal
Consultation With the FWS Regarding Bear Baiting in Wyoming

The USFS issued an EA for public comment in February 1993, in
which it stated that its “preferred alternative” was to eliminate the
requirement for the issuance of special use permits for bear baiting
and to enter into a “Memorandum of Understanding” with the WGFD
which would authorize state officials to regulate, or refrain from regu-
lating, the practice.?? In its EA, the USFS recognized that this alter-
native could have a number of adverse environmental impacts,
including “potential conflicts between [other] recreation users and bear
baiters,”80 potential adverse impacts on grizzly bears and other species
protected by the ESA,8! and potential adverse impacts on designated
Wilderness areas.f2 The EA also recognized that the USFS had the
authority to terminate bear baiting on national forests in Wyoming
and that, if it did so, none of these adverse impacts would result. More-
over, if the USFS chose to terminate bear baiting, the number of black
bears killed on Wyoming national forests might be reduced by as much
as one-half.83 Nevertheless, the EA never coherently explained why
this alternative was not the “preferred” one.

In its EA, the USFS also stated that it had prepared a “Biological
Assessment” analyzing the impact of bear baiting on endangered and
threatened species, which concluded that a number of protected spe-
cies, including the northern bald eagle, Rocky Mountain gray wolf,
grizzly bear, North American wolverine, and fisher may be “adversely
affected” by the practice of bear baiting on Forest Service lands, and
that “[t]here is the potential for direct or indirect taking of a grizzly
bear.”84 According to the Biological Assessment, which was released to
the public in March 1993, the “proposal to regulate black bear baiting
through Wyoming State Game and Fish Commission Regulations on
National Forest lands in the analysis area for the purpose of hunting
black bears ‘may affect’ the grizzly bear” because “black bear baiting
will still occur in areas that have grizzly bear use outside of both the
proposed recovery zone [for the grizzly bear] and areas with a special
order prohibiting improper food storage.”®5 Because of the potential
adverse effects of its “preferred alternative” on grizzly bears and other
endangered and threatened species, the USFS determined that it was

7 See Environmental Assessment, supra note 5.

80 Id. at 19.

81 Id. at 20.

82 Id. at 21.

8 Id. at 25.

84 Id. at 20.

85 Id. See also Biological Assessment, supra note 26, at 3. As noted above, the biolog-
ical assessment further found that, under the “preferred alternative,” 9 percent or more
of the current grizzly bear use area in the GYE [Greater Yellowstone Ecosystem] has
the potential to be affected by black bear baiting.“ Id. at 17. The assessment further
detailed the data supporting the proposition that bear baiting may harm grizzly bears,
as well as the various ways in which this harm may occur:
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necessary to enter into “formal consultation” with the Fish and Wild-
life Service, as mandated by the ESA and implementing regulations.8¢

In response to its EA and biological assessment, the USFS re-
ceived a large number of comments from groups and individuals
strongly opposed to bear baiting on environmental and ethical
grounds, and urging the USFS to at least prepare an EIS before mak-
ing a final decision. For example, FOB explained that the USFS’s pro-
posed deregulation of bear baiting could have a detrimental impact on
black bear populations in national forests in Wyoming, and it
presented a detailed statistical analysis indicating that such popula-
tions have been exposed to excessive hunting in the past.8? FOB fur-
ther explained that continued baiting—as a particularly efficient
means of killing bears—could have a grave impact on black bear popu-
lations in Wyoming and that, by eliminating the federal regulation and
fees associated with the issuance of special use permits, the Service
would be aggravating, rather than mitigating, that impact.88 FOB and
many other commenters also pointed out that the USFS’s proposed
elimination of the special use permit requirement would essentially
eliminate opportunities for ongoing public input into Forest Service
decisionmaking regarding this matter.8°

3. The Forest Service’s Determination To Prohibit Bear Baiting in
Wyoming Pending Development of a National Policy

In April 1993, the Forest Service issued a Decision Notice and
Finding of No Significant Impact (“FONSI”). In its Decision Notice, the

Baiting for black bears has the potential of ‘taking’ a grizzly bear regardless of
what management situation area the bear is in or if the bear is in the recovery
zone or not.

Grizzly bears can be attracted to black bear baits. Grizzlies were reported visiting
4 different black bear baits on the north half of the Wind River Ranger District of
the Shoshone National Forest in 1992, until the baits were removed. Once a griz-
zly bear is attracted to a bait it could be shot by mistake because it is mis-identi-
fied [sic] as a black bear or shot intentionally.

In 1982, 4 grizzly bears (one was radio-collared) were killed over black bear baits
on Shoshone National Forest . . . . In 1985, a radio-collared, black colored, female
grizzly was killed over a black bear bait in the Granite Creek area on the Bridger-
Teton National Forest.

Even if a grizzly that comes to a black bear bait is not directly killed . . . by a

hunter, it can become food conditioned and/or habituation may occur (both of

which constitute disruption of normal behavioral patterns, thus harassment).
Id. (emphasis added).

86 Id. at 3-4.

87 See Considerations of Wyoming Black Bear Population Viability, Comments of
Donald Duerr, Friends of the Bow (March 24, 1993) (on file with Animal Law).

88 Id.

89 Id.; see also Comments of The Fund for Animals (March 24, 1993) (on file with
Animal Low).
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USFS acknowledged that there are “indications” that the black bear
population is “currently being overharvested” on at least “some seg-
ments” of the national forests in Wyoming.9° Nevertheless, without
first preparing an EIS or obtaining the FWS'’s biological opinion, the
USFS made a final decision to allow hunters to engage in bear baiting
without obtaining any permit or authorization from USFS officials.9!

Soon thereafter, the FWS issued its Biological Opinion—the end
result of the “formal consultation” process under the ESA—which con-
cluded that there was in fact a “potential for [the] incidental take of
grizzly bears” as a result of the USFS’s action.?2 To mitigate the effects
of the action on grizzly bears, the FWS “prescribed conditions” that
were deemed to be “critical to the fulfillment of the [Forest Service’s]
responsibilities under the [ESA],” including the “[e]limination [of] the
use of processed human, livestock, or pet foods.”93

In view of the potential environmental impacts associated with
the continuation of bear baiting on national forests in Wyoming, FOB
requested the opinion of the CEQ—which provides oversight on imple-
mentation of NEPA—as to whether the USFS had complied with
NEPA by failing to prepare an EIS before making its decision. CEQ’s
opinions regarding NEPA compliance are entitled to “substantial
deference.”4

In a May 1993 letter to the Friends of Bow, CEQ “conclude(d] that
USFS did not comply with the National Environmental Policy Act
(NEPA) or the CEQ implementing regulations in the preparation of
the [Environmental Assessment], and the issuance of the decision no-
tice and finding of no significant impact.”?5 CEQ further advised that
the “EA/FONSI is seriously inadequate and reflects an inappropriate
bias towards the needs of one particular user group: hunters and out-
fitters seeking to engage in bear baiting on Wyoming national
forests.”96

In view of CEQ’s opinion, as well as the potential for adverse im-
pacts on grizzly bears and other protected species, counsel for FOB and
The Fund for Animals wrote to the USFS, indicating that they would
pursue litigation over the matter again unless the USFS agreed to pre-
pare an EIS and halt the practice of bear baiting on national forests in
Wyoming while that EIS was being prepared.®? Soon thereafter, The

90 Elizabeth Estill and Gray F. Reynolds, USFS, Decision Notice on Black Bear Bait-
ing in Wyoming (April 1, 1993).

91 Id.

92 Biological Opinion supra note 39, at 7.

93 Id. at 6.

94 Environmental Defense Fund, Inc. v. Massey, 986 F.2d 528, 536 (D.C. Cir. 1993),
guoting Andrus v. Sierra Club, 442 U.S. 347, 358 (1979).

95 Letter from Elizabeth Blaug, Attorney, CEQ to Donald Duerr, Friends of the Bow
(May 7, 1993) (on file with Animal Law).

96 Id.

97 Letter from Eric Glitzenstein and Aaron Medlock, Attorneys, The Fund for Ani-
mals to Michael Espy, Secretary of the Dept. of the Interior and F. Dale Robertston,
USFS Chief May 19, 1993) (on file with Animal Law).
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Fund and FOB were informed that the USFS had decided, for the first
time, to develop a “national policy regarding the placement of bear bait
on national forests” and that “[tlherefore, the Forest Service will
shortly propose a policy and solicit public review and comment.”?8 The
Forest Service’s Deputy Chief further represented that the Service
would “prohibit the use of bear baits on the national forests in Wyo-
ming following the close of the spring season pending the establish-
ment of a national policy by the Forest Service.”99

4. The Forest Service’s Issuance of Its March 14, 1994 “Interim
Policy” Allowing Baiting To Take Place On All Forest Service
Lands Without Special Use Permits

Unfortunately, the USFS failed to abide by its pledge to prohibit
bear baiting in Wyoming national forests pending development of a
national policy following public notice and comment. Instead, as the
1994 hunting season drew near, without any prior public notice and
comment, the USFS published an “interim policy” which sweepingly
eliminated the special use permit requirement for bear baiting on all
national forests nationwide and which, contrary to the Forest Service’s
prior announcement, rescinded the ban on baiting in Wyoming.100
Under the “interim policy,” bear baiting could occur anywhere in the
country on national forest lands so long as the state in question per-
mitted the baiting of game.101

To exclude bear baiting from a national forest or segment of a na-
tional forest, an authorized USFS officer would have to affirmatively
“determine[ ] on a site-specific basis that there is a need to prohibit or
restrict the practice of baiting because one or more . . . circumstances”
apply, i.e., that “[b]aiting is inconsistent with the applicable forest
plan or that the ”[sltate law and regulations conflict with Federal
law.“102 Most significantly, according to the USFS ”[t]his policy, in and
of itself, does not compel an authorized officer to undertake a specific
decision or to make a determination of whether baiting is allowed in
those States where the practice is permitted.“193 By removing affirma-
tive decisionmaking responsibilities from USFS personnel, the USFS
was plainly seeking to circumvent any legal duty to engage in NEPA
analysis regarding bear baiting on national forests.104

98 Letter from James C. Overbay, Deputy Chief, USFS to Eric Glitzenstein and
Aaron Medlock, Attorneys, The Fund for Animals (May 28, 1993) (on file with Animal
Law).

99 1d.

100 59 Fed. Reg. 11,765, 11,767 (Mar. 14, 1994).
101 J4.

102 59 Fed. Reg. 11,767-68 (Mar. 14, 1994).

103 Id. at 11,768.

104 See Defenders of Wildlife v. Andrus, 627 F.2d 1238, 1250 (D.C. Cir. 1980) (Secre-
tary of Interior not obligated "to prepare an environmental impact statement when he
declines to exercise [ ] power . . . to preempt state wildlife-management programs*).
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A coalition of wildlife protection and conservation organizations
promptly challenged the “interim policy” as violative of NEPA, the
ESA, and the Administrative Procedure Act’s requirement for public
notice and comment prior to rulemaking, 5 U.S.C. § 553.105 In re-
sponse, the Forest Service agreed to (1) rescind the interim policy, (2)
continue the prohibition on baiting in Wyoming in effect pending de-
velopment of a national policy, (3) require the use of special use per-
mits as a condition for bear baiting on national forests where such
permits were used prior to the interim policy, and (4) solicit public
comment on a proposed national policy, including comment on NEPA
compliance.106

A Wyoming outfitters organization intervened in the lawsuit and
sought to block implementation of the stipulation and thereby ensure
bear baiting in Wyoming during 1994. The outfitters argued, among
other things, that the USFS violated the APA by agreeing to rescind
the interim policy and that the Service had exceeded its statutory and
constitutional authority by prohibiting the use of bait on national for-
est lands in Wyoming. The Forest Service—having completely re-
versed course in the litigation—sided with the conservation groups in
opposing the outfitters’ efforts to sidetrack implementation of the stip-
ulation. Of particular relevance to this article, the Forest Service em-
phasized that it has clear constitutional and statutory authority “to
override state fish and wildlife regulation when federal interests such
as protection of federal resources or compliance with federal environ-
mental statutes are at issue.”107

Judge Stanley Sporkin rejected the outfitters’ effort to derail the
stipulation. Observing that the Forest Service “for some time has
struggled with the issue of whether to permit ‘bear baiting’ on national
forest lands,” Judge Sporkin concluded that the outfitters had not
“demonstrated a substantial likelihood of prevailing on the merits” of
their claims and that, “if any public interest is being served, it is
through the protection of grizzly bears and other threatened species
that the Fund for Animals persuasively argues are attracted and
sometimes mistakenly killed by black bear hunters using the bear bait
technique.”108

In April 1994, the USFS proposed for public comment a national
policy on bear baiting, which mirrored its ill-fated “interim policy.”99

105 The Fund for Animals, Inc. v. Thomas, No. 94 Civ. 672-NHJ (D.D.C. March 28,
1994) (SS).

106 Stipulation, The Fund for Animals, Inc. v. Thomas, No. 94 Civ. 672-NHJ (D.D.C.
Apr. 1, 1994) (SS). Subsequently, the USFS also agreed to pursue ESA consultation
with the FWS prior to formulation of any national policy.

107 Defendants’ Memorandum in Opposition to Intervenor-Defendant Applicants’ Mo-
tion to Set Aside Stipulation at 20, The Fund for Animals, Inc. v. Thomas, No. 94 Civ.
672 (D.D.C. Mar. 28, 1994).

108 QOrder, The Fund for Animals, Inc. v. Thomas, Civ. No. 94-672 (D.D.C. April 14,
1994).

109 59 Fed. Reg. 17,758 (April 14, 1994).
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The substance and merit of the proposed national policy will be dis-
cussed in detail in Parts III and IV of this article.

III. THE ScoPE OF THE FOREST SERVICE'S AUTHORITY OVER
NaTioNaL FoRrESTS

As is evident, the Forest Service is finding it enormously difficult
to adopt a coherent, well-founded national policy on bear baiting in the
national forests. The source of this difficulty is not the ordinary one,
i.e., a divergence of views within the agency on the utility of federal
regulation. To the contrary, virtually all Forest Service officials who
have publicly voiced a position on the subject have denounced the prac-
tice of bear baiting and suggested that it should not be permitted on
national forests for a variety of reasons.110

Indeed, even in its proposed policy—under which the Service
would continue to largely defer to state regulation—the USFS de-
scribes bear baiting as “particularly controversial” and directly sug-
gests that the agency will attempt to minimize the practice on forest
service lands by “work[ing] diligently through its ongoing cooperative
efforts to encourage the States to evaluate their regulation of the prac-
tice of baiting bears.”1! The national policy is, according to the Ser-
vice, only being proposed “in the meantime”—i.e., until the Forest
Service can convince the relatively few states which still allow the
practice to terminate it.112

In other words, this is a situation in which the Forest Service has
evidently already made a policy judgment that it would be in the best
interests of the national forests—and the majority of users of the for-
ests—to prohibit the practice of bear baiting. Nevertheless, rather
than take that course of action, the agency has proposed, for the most
part, to continue to defer to the minority of states that regard baiting
as an environmentally and ethically acceptable practice. The explicit
rationale for this deference is that “Federal land management statutes
acknowledge the States’ traditional role in managing fish and wildlife”
and that the Forest Service is, therefore, “generally reluctant to over-
ride State fish and wildlife regulation, except where federal interests,
such as protection of forest land, resources, and users, require federal
intervention.”?13

In essence, therefore, the Forest Service has suggested two rea-
sons for its “reluctance” to make the obvious policy choice to abolish, or
at least substantially restrict, bear baiting: first, that, from a legal
standpoint, the agency must meet a higher burden to justify regulating
practices on national forests that impact on wildlife than it would have
to meet to regulate other occupancy and use; and second, that the “fed-

110 See, e.g. Tixier letter, supra note 28; Hill letter, supra note 25.
111 59 Fed. Reg. 17,759 (April 14, 1994).

12 4.

13 4.
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eral interests” involved in restricting bear baiting are not adequate to
satisfy that burden.

The authors will examine each of these interrelated rationales in
turn. This section, will show that the Forest Service has broad legal
authority under a host of federal laws to adopt whatever policy regard-
ing bear baiting it believes is justified, and that it is under no constitu-
tional or statutory obligation whatsoever to defer to state preferences.
The next section will explain why a ban on bear baiting is the only
national policy that is consistent with the agency’s legal responsibili-
ties to protect the national forests and their many users.

A. The Forest Service’s General “Police Powers” To Control the
Occupancy and Use of National Forests

It is well settled that the Property Clause of the United States
Constitution gives the Congress of the United States plenary authority
over the public lands.114 Thus, the federal government cannot be con-
strained by state law in its ability to exercise control over the public
lands. As the Supreme Court has explained:

True, for many purposes a State has civil and criminal jurisdiction over
lands within its limits belonging to the United States, but this jurisdiction
does not extend to any matter that is not consistent with full power in the
United States to protect its lands, to control their use and to prescribe in
what manner others may acquire rights in them . . . . And s0 we are of the
opinion that the inclusion within a State of lands of the United States does
not take from Congress the power to control their occcupancy and use, to
protect them from trespass and injury and to prescribe the conditions upon
which others may obtain rights in them, even though this may involve the
exercise in some measure of what commonly is known as the police
power.115

These principles apply equally to federal control over wildlife on
federal lands. From a constitutional standpoint, there is nothing
unique about a state’s traditional role in regulating hunting or fishing
which somehow limits Congress’s otherwise plenary authority over the
federal lands. In particular, it is well-settled that Congress can protect
wildlife resources regardless of whether such protection would conflict
with state policy.116

114 See United States v. San Francisco, 310 U.S. 16, 29 (1940) (“[Tlhe power of the
public land thus entrusted to Congress is without limitations . . .."); McKelvey v. United
States, 260 U.S. 353, 359 (1922) (it is “firmly settled that Congress may prescribe rules
respecting the use of the public lands. It may sanction some uses and prohibit others.”).

115 Utah Power & Light v. United States, 243 U.S. 389 (1917) (emphasis added).

116 See, e.g., Kleppe v. New Mexico, 426 U.S. 529, 543 (1976) (“where those state laws
conflict with the Wild Free-Roaming Horses and Burros Act, or with other legislation
passed pursuant to the Property Clause, the law is clear: the state laws must recede”);
Hunt v. United States, 278 U.S. 96 (1928) (federal government can kill deer on National
Forest and National Game Preserve land without conforming to state law); New Mexico
State Game Commission v. Udall, 410 F.2d 1197 (10th Cir. 1969) (National Park Ser-
vice may kill deer on park land without complying with state law); see also CoGGINS ET
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B. Congress Has Delegated Its Broad Police Power Over Wildlife
Resources to the Secretary of Agriculture and the Forest Service

In 1897, Congress delegated its authority over the general man-
agement of national forests to the Secretary of Agriculture.1l” The
scope of this authority is not limited to rules that “preserve the forests
from destruction,” but extends to general administration of the land,
natural resources, and people within the boundaries of the national
forests.118 Courts have also explicitly held that the USFS is authorized
to take moral and ethical considerations into account when adopting
regulations regarding the use of federal forest lands.119

Consistent with its broad statutory mandate, the USFS has
adopted regulations which broadly control conduct, occupancy or use,
and sanitation in the national forests.120 The rules regarding disor-
derly conduct prohibit fighting, fighting words,'2? incitement, and
unreasonably loud noise.122 It is also generally illegal to “[c]onstruct[ ],
placlel, or maintain[] any kind of road, trail, structure, fence, . . . or
other improvement,”23 “[plossess[] or leav[e] refuse, debris, or litter

AL., FEDERAL PuBLIc LAND AND RESOURCES Law 194 (3rd ed. 1993) (“If the federal gov-
ernment can destroy wild animals on federal land without complying with state game
laws . . . is there any reason to think it cannot protect wild animals on those lands
without regard for state law?”)

117 See 16 U.S.C. § 551 (1964); see also Cal. Coastal Comm’n v. Granite Rock, 480
U.S. 572, 582 (1987) (“Congress has delegated to the Secretary of Agriculture the au-
thority to make ‘rules and regulations’ to ‘regulate [the] occupancy and use’ of National
Forests.”); Mountain States Telephone & Tel. Co. v. U.S,, 499 F.2d 611, 614 (Ct. Cl.
1974) (“The statute reveals a clear intent of Congress to commit regulation of the na-
tional forests to the discretion of the Secretary.”).

118 U.S. v. Hymans, 463 F.2d 615, 617 (1972). In Hymans, the court rejected the argu-
ment “that though the Secretary of Agriculture may make rules and regulations which
relate to ‘occupancy and use’ of National Forests, the underlying purpose of all such
rules and regulations must still be to ‘preserve the forests from destruction ... .” Id. at
617. The Court found this argument to be “at odds with the ‘consistent administrative
interpretation’ of 16 U.S.C.A. § 551.” Id., quoting McMichael v. United States, 365 F.2d
283 (9th Cir. 1965) (upholding prohibition on motorized vehicles within posted portion
of national forest); see also Northwest Motorcycle Ass'n v. USDA, 18 F.3d 1468, 1477
(9th Cir. 1994) (upholding USFS’ restriction on off-road vehicle use because various in-
dividuals stated that they found these vehicles to “conflict” with their use and enjoy-
ment of a national forest); Sabin v. Butz, 515 F.2d 1061, 1066 (10th Cir. 1975) (within
authority of USFS to require permits for ski instructors on national forests); United
States v. Reeves, 39 F. Supp. 580 (W.D. Ark. 1941) (upholding regulation requiring dogs
to be leashed).

119 Hyams, 463 F.2d at 617 (upholding Forest Service regulations prohibiting nude
swimming).

120 36 C.F.R. Part 261.

121 Specifically, the regulations make it unlawful to “(a}ddress[] any offensive, deri-
sive or annoying communication to any other person who is lawfully present when such
communication has a direct tendency to cause acts of violence by the person to whom,
individually, the remark is addressed.” 36 C.F.R. § 261.4(b).

122 Id. § 261.4.

123 Id. § 261.10(a).
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in an exposed or unsanitary condition,”24 “[d]ump| ] any refuse, deb-
ris, trash or litter,”125 “[b]ring . . . in or possess . . . an animal, other
than a seeing eye dog, unless it is crated, caged, or upon a leash,”126
“lolperat(e] or park[] a motor vehicle or trailer except in places devel-
oped or designated for this purpose,”2? and “conduct{[] any kind of
[unauthorized] work activity or service.”128

Even further, the Forest Service has construed its statutory man-
date as authorizing it to prohibit by special order the following activi-
ties in any particular national forest: camping, swimming, discharging
a firearm, air rifle or gas gun, and “possessing, storing, or transporting
any bird, fish, or other animal or parts thereof, as specified in the or-
der.”122 Whole areas of the national forests may be closed entirely to
public entry “for the protection of: (a) [t]hreatened, endangered, rare,
unique, or vanishing species of plants, animals, birds or fish[;] (b)
[slpecial biological communities[;] (c¢) [o]bjects or areas of historical,
archeological, geological, or paleontological interest[;] (d) [s]cientific
experiments or investigations[;] (e) [plublic health or safety[;] (f)
[plroperty.”130

In short, the Secretary of Agriculture and Forest Service have
been delegated by Congress sweeping authority to regulate use of the
national forests.131 There is no doubt that this authority extends to the
regulation of all activities affecting wildlife, and particularly contro-
versial “hunting” activities such as bear baiting.132 As noted above, the
Forest Service itself has emphasized that it is under absolutely no le-
gal obligation, when adopting regulations bearing on the protection of
wildlife or other resources in the national forests, to defer to the
desires of the state in which the national forest is located.133

124 1d. § 261.11(b).

125 Id. § 261.11(e).

126 36 C.F.R. § 261.14().

127 Id. § 261.14(m).

128 Id. § 261.10(c).

129 Id. § 261.58; 261.58(s).

130 Id. § 261.53.

131 See, e.g., Oregon Natural Resources Council v. Lowe, 836 F. Supp. 727, 733 (D. Or.
1993) (“[TThe courts have held that the Forest Service ‘has wide discretion to weigh and
decide the proper uses within any area of the national forests.™), quoting Big Hole
Ranchers Ass’n v. United States Forest Service, 686 F. Supp. 256, 264 (D. Mont. 1988).

132 See, e.g., Ute Indian Tribe v. Utah, 773 F.2d 1087, 1099 (10th Cir. 1985}
(“[Flederal agencies may choose to incorporate tribal or state laws for fishing, hunting,
or the like, or they may preempt these laws by promulgating regulations designed to
further federal land management policy.”); ¢f. United States v. Hells Canyon Guide Ser-
vice, Inc., 660 F.2d 735, 737 (9th Cir. 1981) (noting that 16 U.S.C.A. § 551 “gives the
Secretary the authority to regulate the use and occupancy of the national forests” and
the “strong national policy regarding the conservation of this country’s natural re-
sources dictates that we must view this legislation from a broad rather than a narrow
perspective.”).

133 See Defendants’ Memorandum in Opposition to Intervenor-Defendant Applicants’
Motion to Set Aside Stipulation, at 9 n. 2, The Fund For Animals, Inc. v. Thomas, No. 94
Civ. 672-NHJ (D.D.C. Apr. 11,1994) (“M]oreover, the Forest Service regulations make
clear that no individual is entitled to use of the national forests for recreational pur-
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Moreover, the Forest Service’s recognition that it has authority to
regulate activities affecting wildlife on national forests is not a new
development. Rather, “from its inception,” the agency has “regarded
wildlife as one of the major forest resources to be managed and pro-
tected like timber or watershed resources.”3¢ The Multiple Use Sus-
tained Yield Act of 1960 (“MUSY”)135 expressly codified the Forest
Service’s authority and obligation to give “due consideration” to fish
and wildlife resources in the course of making decisions allowing the
extraction of resources from the national forests.13¢ In comments sup-
porting that legislation, the Forest Service emphasized that it

does not believe there is any question as to its authority to so manage the
national forests . . . . The authority to administer recreation and wildlife
habitat resources of the national forests has been recognized in numerous
appropriations acts and comes from the authority contained in the act of
June 4, 1897, to regulate the ‘occupancy and use’ of the national forests.137

It is true that, traditionally, federal land management agencies,
including the Forest Service, have allowed states to establish hunting
seasons and bag limits affecting the taking of wildlife on federal lands.
Yet that traditional deference in no way undermines the Forest Ser-
vice’s authority and ability to impose additional or even squarely con-
flicting regulations when it sees fit do to s0.138 In brief, there is
nothing in the agency’s organic statute, the MUSY, or any other law
which suggests that the Forest Service may not or should not make
independent decisions regulating activities affecting wildlife, where it
determines that state regulations are not fulfilling Congress’s over-
arching objectives for the national forests.13°

poses such as: hunting, swimming, hiking, camping, beating etc. The Forest Service
regulations promulgated at 36 C.F.R. 261.50 and 261.58 make clear that the Forest
Supervisor has the discretion to restrict, and even prohibit [bear baiting].”) (emphasis
in original).

134 CocaINs, supra note 116, at 859-60.

135 16 U.S.C.A. §§ 528 (West 1985).

136 Id. § 529.

137 HR. Rep.No. 1551, 86th Cong., 2nd Sess. (1960), reprinted in 1960
U.S.C.A.C.A.N. 2377, 2381-82.

138 See, e.g., United States v. Weiss, 642 F.2d 296, 298-99 (9th Cir. 1981) (past acqui-
escence to state regulation does not bind federal agencies).

139 Congress did provide, in enacting the MUSY, that “njothing herein shall be con-
strued as affecting the jurisdiction. or responsibilities of the several States with respect
to wildlife and fish in the national forests.” 16 U.S.C. § 528 (emphasis added). According
to its plain terms, that provision merely reinforces the preexisting division of authority
between the federal and state governments, under which “the State is free to enforce its
criminal and civil laws on federal lands so long as those laws do not conflict with federal
law.” Cal. Coastal Comm’n v. Granite Rock, 480 U.S. 572, 580 (1987); see also West
Virginia Division of the Izaak Walton L. of Am. v. Butz, 522 F.2d 945, 953 (4th Cir.
1975) (“Multiple-Use Act specifically recognizes the continued viability of the Organic
Act.”).
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C. Other Federal Environmental Statutes Confer Additional
Authority on the Forest Service to Abolish or Regulate Hunting
Practices Which Harm the National Forests

Other federal environmental laws afford the Forest Service addi-
tional authority and responsibility to ameliorate the environmental
degradation and risks associated with bear baiting on national forests.
The National Forest Management Act, the National Environmental
Policy Act, and the Endangered Species Act are the other important
statutes governing the USFS’s powers and responsibilities in this area.

1. National Forest Management Act

In enacting the National Forest Management Act, “Congress de-
clare[d] that the National Forest System consists of units of federally
owned forest, range, and related lands throughout the United States
and its territories, united into a nationally significant system dedi-
cated to the long-term benefit for present and future generations."40
The NFMA requires the USFS to manage the national forests on an
“environmentally-sound basis,”4! and it specifically “addresses wild-
life management . . . on several levels.”142 In particular, NFMA directs
the Forest Service to “provide for diversity of plant and animal commu-
nities . . . .”43 The USFS’s implementing regulations further spell out
that “[flish and wildlife resources shall be managed to maintain viable
populations of existing native . . . vertebrate species,”’** an obligation
which obviously extends to the various species which may be affected
by bear baiting.

2. National Environmental Policy Act

NEPA is the “basic national charter for protection of the environ-
ment.”145 Its purpose is “to help public officials make decisions that
are based on an understanding of environmental consequences, and
take actions that protect, restore, and enhance the environment.”146 In
essence, the statute requires that federal agencies take a “hard look™
at the environmental consequences of their actions, as well as reasona-
ble alternatives to them.147

To accomplish its purpose, NEPA requires that all agencies of the
federal government must prepare a “detailed statement” regarding all

140 16 U.S.C.A. § 1609(a) (West 1985).

141 43 U.S.C.A. § 1607 (West 1985).

142 Sjerra Club v. Espy, 822 F. Supp. 356, 363 (E.D. Tex. 1993) (emphasis in original).

143 43 U.S.C.A. § 1604(g) (3) (B) (West Supp. 1995); see also Espy, 822 F. Supp. at 365
(in enacting NFMA, Congress intended the “national forests to be managed on a better
balanced, ecologically sound basis”).

144 36 C.F.R. § 219.19.

145 40 C.F.R. § 1500.1(a).

146 Id. § 1500.1(c).

147 Kleppe v. Sierra Club, 427 U.S. 390, 410 n. 21 (1976); accord Robertson v. Methow
Valley Citizens Council, 490 U.S. 332, 350-51 (1989).



70 ANIMAL LAW [Vol. 1:47

“major federal actions significantly affecting the quality of the human
environment.”148 This statement—known as an Environmental Im-
pact Statement (“EIS”) —must describe (1) the “environmental impact
of the proposed action,” (2) any “adverse environmental effects which
cannot be avoided should the proposal be implemented,” (3) any “alter-
natives to the proposed action,” and (4) any “irreversible or irretriev-
able commitment of resources which would be involved in the proposed
action should it be implemented.”14? As the Supreme Court has em-
phasized, the fundamental objective of the EIS requirement is to en-
sure that an “agency will not act on incomplete information only to
regret its decision after it is too late to correct.”150

As noted above, CEQ has promulgated regulations implementing
NEPA, which have been adopted by the USFS.161 These regulations
provide for the preparation of environmental assessments (“EAs”),
which agencies use to determine whether a particular action may have
a significant impact on the quality of the human environment and thus
require preparation of an EIS.152 The CEQ regulations also set forth
general factors that agencies must consider in determining whether to
prepare an EIS, including “the degree to which the effects on the qual-
ity of the human environment are likely to be highly controversial,”163
the “degree to which the possible effects on the human environment
are highly uncertain or involve unique or unknown risks,”164 and the
“degree to which the action may adversely affect an endangered or
threatened species.”155

Of particular pertinence to the Forest Service’s adoption of a na-
tional bear baiting policy, agencies must prepare “programmatic” EIS’s
in appropriate circumstances.

A programmatic EIS reflects the broad environmental consequences at-
tendant upon a wide-ranging federal program. The thesis underlying a
programmatic EIS is that a systematic program is likely to generate dispa-
rate yet related impacts . . . . Whereas the programmatic EIS looks ahead

148 42 U.S.C.A. § 4332(C) (West 1994).
149 1.

150 Marsh v. Oregon Natural Resources Council, 109 S. Ct. 1851, 1858 (1990) (citation
omitted).

151 40 C.F.R. §§ 1500-1517; 57 Fed. Reg. 43,188 (Sep. 18, 1992).

152 40 § 1501.4.

1583 Id. § 1508.27(b) (4).

154 Id. § 1508.27(b) (5).

155 Id. § 1508.27(b) (9). Under the CEQ regulations, either an EA or an EIS must be
prepared for each proposed federal action, unless the action is subject to a “categorical
exclusion,” which “means a category of actions which do not individually or cumula-
tively have a significant effect on the human environment and which have been found te
have no such effect in procedures adopted” by the Federal agency. Id. § 1508.4. How-
ever, agencies may not rely on a “categorical exclusion” as a basis for avoiding prepara-
tion of an EA or EIS if there are “extraordinary circumstances in which a normally
excluded action may have a significant environmental effect.” Id.
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and assimilates ‘broad issues’ relevant [to the program], the site-specific
EIS addresses more particularized considerations.156

In brief, a “programmatic EIS should be prepared if it can be for-
ward-looking and if its absence will obstruct environmental review.”157

3. Endangered Species Act

The ESA was enacted as a result of Congressional findings that
“species of fish, wildlife, and plants in the United States have been
rendered extinct as a consequence of economic growth and develop-
ment untempered by adequate concern and conservation,” and that
“other species of fish, wildlife, and plants have been so depleted in
numbers that they are in danger of or threatened with extinction.”58
The overriding purpose of the ESA is to “provide a means whereby the
ecosystems upon which endangered and threatened species depend
may be conserved, [and] to provide a program for the conservation of
such endangered species.”'59

Under the ESA and its implementing regulations, it is illegal for
anyone to “take” an endangered or threatened animal.!$0 Further-
more, section 7(a)(1) of the ESA commands each federal agency to
“utilize [its] authorities in furtherance of the purposes” of the ESA,16?
and under section 7(a)(2), “[e]ach federal agency [must], in consulta-
tion with and with the assistance of the Secretary, insure that any ac-
tion authorized, funded, or carried out by such agency . . . is not likely
to jeopardize the continued existence of any endangered species or
threatened species . . . .”162 In short, as the Supreme Court has ruled,
in section 7 of the Act, Congress imposed special duties on all federal
agencies, directing them to “afford[] endangered species the highest of
priorities” and to adopt a policy of “institutionalized caution” with re-
gard to the preservation of such species.163

Also of particular pertinence to the bear baiting controversy, the
ESA requires the FWS to “develop and implement plans . . . for the
conservation and survival of endangered species and threatened spe-

156 National Wildlife Federation v. Appalachian Regional Comm’n, 677 F.2d 883, 888
(D.C. Cir. 1981).

157 Foundation on Economic Trends v. Heckler, 756 F.2d 143, 159 (D.C. Cir. 1985).
Moreover, “under CEQ regulations, a programmatic EIS should be prepared if actions
are ‘connected,’ ‘cumulative,’ or sufficiently ‘similar’ that a programmatic EIS is ‘the
best way’ to identify the environmental effects.” (quoting 40 C.F.R. § 1508.25) Id. tem-
phasis in original).

158 16 U.S.C.A. § 1531(a) (West 1985).

159 Id. § 1531(b).

160 16 U.S.C.A. § 1538(a)(1)(B) (West 1985), 50 C.F.R. §§ 17.21, 17.31. The term
“take” means to “harass, harm, pursue, hunt, shoot, wound, kill, trap, or capture, or
collect, or to attempt to engage in any such conduct.” 16 U.S.C.A. § 1532(19) (1973).

161 Id. § 1536(a) (1).

162 Id. § 1536(a) (2).

163 TVA v. Hill, 437 U.S. 153, 194 (1978) (citing H.R. Rep. No. 412, 93rd Cong., 1st
Sess. 4-5 (1973)).
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cies.”64 Such “recovery plans” must incorporate “a description of such
site-specific management actions as may be necessary to achieve the
plan’s goal for the conservation and survival of the species.”165 As
noted above, the Grizzly Bear Recovery Plan identifies the curtailment
of black bear baiting in grizzly habitat as one of the necessary actions
to ensure the survival and recovery of grizzly bears.166

IV. THE ForesT SERVICE’S PROPOSED NATIONAL PoLicY REPRESENTS
AN UNWARRANTED ABDICATION OF FEDERAL RESPONSIBILITY TO
ProHIBIT OR REGULATE A DESTRUCTIVE HUNTING PRACTICE ON

NaTioNnaL Forest LaNDS

A. Since It Undoubtedly Has Legal Authority to Prohibit or Strictly
Regulate Bear Baiting, the Forest Service Has Offered No Coherent
Policy Reason For Not Doing So

The USFS unquestionably has the legal authority, from several
statutory sources, to prohibit or at least strictly regulate bear baiting
and other such controversial or destructive hunting practices. Yet the
agency continues to resist doing so, apparently on the rationale that
the “federal interests” in restricting or eliminating the practice are not
adequate to “overrid[e] State fish and wildlife regulation.”’67 As noted
previously, however, Forest Service officials themselves have pin-
pointed a host of substantial “federal interests” that are implicated by
bear baiting. In his 1990 memorandum to the Chairman of the Idaho
Fish and Game Commission, the Regional Forester of the Intermoun-
tain Region summarized many of these federal interests as follows:

(1) that the “use of salt as an attractant to draw elk and other
game animals is illegal for ethical reasons” and the “Forest
Service believes these same standards should apply to all
game species, including the black bear;”

(2) “[blear baits have the potential to attract other wildlife species
which could result in undesirable conflicts and jeopardy to
these animals;”

(3) bear baiting has the potential to interfere with many other
recreational activities by other users of national forests, such
as backpacking, mountain biking, and photography;

(4) the use of dead animals, animal parts, and permanent struc-
tures “affect visual quality, public safety, and water quality”
and constitute “littering” within the meaning of the Forest
Service’s regulations; and

(5) “[ilt is difficult to assure compliance with land management
standards and State regulations for bear baiting without the

164 16 U.S.C.A. Sec. 1533(f) (1) (West 1985).

165 Id. § 1533(f) (1) (B) (i); See also Sierra Club v. Interior Department, 36 ERC 1533,
1542 (W.D. Tex. 1993) (recovery plans “are supposed to spell out what is biologically
required to prevent extinction and permit recovery of endangered species”).

166 See text accompanying notes 31-44, supra.

167 59 Fed. Reg. 17,759 (Apr. 14, 1994).
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use of a permit system that traces individual activities to a
specific location.”168

Since that letter was written, the Forest Service has also explicitly
recognized—because it was constrained to engage in NEPA analysis
and section 7 consultation under the ESA—that baiting has the poten-
tial to harm grizzly bears and other endangered and threatened spe-
cies, and also, that baiting likely contributed to the “over-harvesting”
of black bears in Wyoming—thus undermining the agency’s duty to
“maintain viable populations of existing native . . . vertebrate
species.”169

In view of these significant, if not overriding, federal interests in
terminating bear baiting, the unavoidable conclusion is that the Forest
Service has not taken that obvious step only because the practice in-
volves hunting. In other words, if a non-hunting use of the national
forests undermined as many significant “federal interests,” there can
be little doubt that the Forest Service would not be continuing to defer
to those few states that, for whatever reason, prefer the practice to
proceed.

Indeed, the Forest Service’s double standard is most apparent
from the fact that the practice of bear baiting is flatly contrary to other
regulations that the agency has issued in recognition of its statutory
mandate to protect the resources and uses of the national forests.
Thus, as noted above, bait stations violate several Forest Service regu-
lations that are designed to prevent littering and the improper dispo-
sal of refuse and noxious materials.17° In addition, baiters often violate

168 See Tixier letter, supra note 28.

169 36 C.F.R. § 219.19.

170 See 57 Fed. Reg. 57,417 (Dec. 4, 1992). In response to a citizen’s inquiry, one dis-
trict ranger explained: “Rules and Regulations pertaining to bear bait activities are
found in the Code of Federal Regulations (36 C.F.R). The specific regulations are found
under Occupancy and Use 36 C.F.R 261.10(e): Abandoning any personal property;
36C.F.R 261.10(): Use or occupancy of National Forest System land or facilities without
special-use authorization; and under Sanitation 36 C.F.R 261.11(b): Possessing or leav-
ing refuse, debris or litter in an exposed condition. . . . In summary, it is illegal to place
on National Forest lands personal property or garbage, litter or debris . . . the Forest
Service can authorize bear hunters to leave refuse, debris or garbage in an exposed
condition subject to the terms of a signed permit . . . Bear Bait Permits were issued this
year (1991) for the spring bear season. Of the permits issued, 68% were in non-compli-
ance with the permit terms. Due to the District's summer/fall work load and the non-
compliance demonstrated during the spring bear season, I decided not to issue bear bait
permits for the fall 1991 season. I will not issue permits that we can not properly ad-
minister.” Letter from Larry J. Klock, District Ranger, Lander District, Shoshone Na-
tional Forest to Randy Jacobs (Sep. 17, 1991) [hereinafter Klock Letter] (on file with
Animal Law); Another ranger reported on items found at a bait station, including loose
camouflage netting, milk crate, hamburger package, note stating “Blubonic [sic] plague
area. Get medical testing immediately. Signed Smokey.,” and a cardboard box with
newspaper used to haul bait. Preliminary Report, Jodi Becker, Ranger, Crater Lake
Naitonal Forest (Aug. 29, 1991) (on file with Animal Law) [hereinafter Becker Report};
another ranger adds to the list of unsavoery bait station items: a dead horse, 50 gallon
drum, and garbage. Letter from Robert Reese, District Ranger, Pinedale District to Bill
Noblitt (Aug. 17, 1993) (on file with Animal Law).
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regulations that prohibit unsanctioned construction activities and de-
struction of vegetation on national forest lands by building tree stands
and hunting blinds, and by clearing vegetation to improve sight
lines.171

Obviously, enforcement of these regulations against bear baiting
activities would protect other, less intrusive users of the national for-
ests.172 In fact, USFS officers have long recognized how repulsive bait
stations can be to other users of the national forests, including other
hunters.173

Hence, as Forest Service personnel have recognized, the agency
must, in effect, “waive[ ]” its own regulations!74—and ignore the other
national forest users they are designed to protect—in order to allow as
destructive and noxious an activity as bear baiting to take place. Once
again, it is difficult to imagine the agency adopting such a stance—i.e.,
agreeing to a wholesale departure from duly-promulgated regula-
tions—for a practice that did not in some fashion involving a “hunting”
activity.175

171 36 C.F.R § 261.10j(n); see, e.g., letter from Susan M. Zike, Regional FOIA Coordi-
nator, Pacific Northwest Region, USFS,to Aarom Medlock (Apr. 12, 1994) (“tree-stand
constructed near bait and enclosed with camo netting” on Winema National Forest);
Becker Report, supra note 170 (hunting blinds and camouflage netting near bait sta-
tion); Tixier letter supra note 28, (“Permanent Structures such as elevated platforms,
perches in trees, and barrels for holding bait have been established near bear baiting
activities.”); see also City and County of Denver v. Bergland, 695 F.2d 465, 476 (10th
Cir. 1982) (upholding authority of USFS to issue stop orders when unauthorized con-
struction occurs on NF lands on the grounds that 16 U.S.C. § 551 “confers upon the
Forest Service the duty to protect the forests from injury and trespass, and the power to
condition their use and prohibit unauthorized uses”).

172 See, e.g., Northwest Motorcycle Association v. USDA, 18 I*.3d 1468 (9th Cir. 1994)
(generally finding that USFS decision to close area to off-road vehicle use was not arbi-
trary and capricious where there were finding that ORV presence created user conflict
by hindering non-motorized trail users’ enjoyment of the area).

178 See, eg., letter from Ronald Dickemore, District ranger, Palisades District,
Targhee National Forest to Forest Supervisor (Aug. 12, 1991) (on file with Animal Law)
(“It is estimated that we get approximately a dozen or more complaints [about bear
baiting] each year.”) Hill letter, supra, note 28. “We anticipate there will be an in-
creased number of complaints from these hunters regarding the bait due to the unpleas-
ant nature of the bait itself (odor, visual, aesthetics).”; letter from R.E. Greffenius,
Forest Supervisor, Grand Mesa, Uncompaghre and Gunnison National Forests, USFS,
to R. Bruce Gill (Aug.8, 1989) (on file with Animal Law) (“The existence of bait on the
Forest is also repugnant to other users of the Forest (campers, fishermen, hikers, etc.)
at any time of the year.”).

174 Klock letter, supra note 170, at 2.

175 See supra notes 1, 113. Under the Forest Service’s proposed policy, the agency
would “explicitly prohibit the issuance of a special use authorization to individuals for
the specific act of placing bait on National Forest System lands for hunting purposes,”
although the agency is not proposing to amend its sanitation, and occupancy and use
regulations in order to accomplish that result. 59 Fed. Reg. 11,767 (Mar. 14, 1994), This
course of action, if followed, would appear to transgress the agency’s own regulatory
scheme. As described previously, under the agency’s detailed prohibitions on littering
and other activities—set forth at 36 C.F.R. §§ 261.10, 261.11—many actions associated
with baiting are prohibited unless a special-use authorization is issued pursuant to 36
C.F.R § 261.1a. These provisions supplement the agency’s general special use regula-
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Rather than continue to apply such a double standard—which has
no basis in federal law and simply stems from an antiquated notion of
federal deference to state preferences on all hunting activities—the
Forest Service should instead apply the same policy considerations to
admittedly “controversial” hunting practices such as bear baiting as it
would to any other use of national forest lands. Simply stated, if Forest
Service officials conclude that the practice is destructive of forest re-
sources and lessens the enjoyment of other forest users (as they appar-
ently already have), they must reach the same policy result that they
would for any other, non-hunting practice—i.e., they should ban the
practice rather than attempt to cajole the few states which allow it to
change state policies.

Moreover, while the Forest Service has already recognized suffi-
cient “federal interests” to ban bear baiting independent of the ethics
of the practice, the agency has never articulated a coherent reason why
ethical considerations can and should play no role along with other
factors in the agency’s determination of an appropriate national policy
regarding the practice of bear baiting. Rather, the agency has simply
asserted—with no legal or policy explanation—that “it is not the role
of the Forest Service to resolve moral or ethical questions.”76

In one sense, of course, the ethical question cannot be divorced
from the issue of whether prohibiting baiting is essential to promote
the interests of the majority of “users” of national forests. Where, as
here, many members of the public believe that a particular use of the
national forests conflicts with their own use and enjoyment of the for-
ests, the Forest Service plainly has a compelling basis for abolishing
the offending use, irrespective of whether “ethical” considerations form
some of the basis for the objection.177

tions. 36 C.F.R § 251 Subpart B - Special Uses. The “Special Use” regulations designate
“[a]ll uses of National Forest System land, improvements, and resources, . . . [as] ‘spe-
cial uses’ [which] must be approved by an authorized officer.” Id. Certain non-commer-
cial activities, including “camping, picnicking, hiking, fishing, hunting, horse riding,
boating, or similar recreational activity,” are exempted from special use authorization
requirements. Id. (emphasis added). The list of exempted items does not include “bait-
ing,” nor does it include the various activities associated with baiting, e.g., littering and
building bait structures.

However, under the USFS’s proposed interpretation of its regulations, the far
more detailed and specific prohibitions set forth in 36 C.F.R Part 261 would be nullified
by the general exemptions found in 36 C.F.R § 251.50(c), which do not even expressly
refer to bear baiting. Thus, according to the agency's proposal, “[slince hunting methods
subject to State regulation are included within the term ‘hunting,” none of the activities
related to bear baiting would even need a special use permit, even if those activities
would otherwise—i.e., if engaged in for any other purpose—be subject to specific agency
prohibitions on littering, polluting streams, building structures and the like. 59 Fed.
Reg. 11,767 (Mar. 14, 1994) (emphasis added).

176 Environmental Assessment, supra note 5, at 13.

177 Cf. Northwest Motorcycle Ass’n v. USDA, 18 F.3d 1468, 1477 (Sth Cir. 1994) (up-
holding Forest Service’s restriction on off-road vehicle use because various individuals
stated that they found these vehicles to “conflict” with their use and enjoyment of a
national forest).
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As noted above, in other contexts, the Forest Service has broadly
asserted its right to restrict the “use and occupancy” of federal lands,
including restrictions for reasons that were deemed to be contrary to
generally accepted ethical standards.17® Here, bear baiters are “occu-
pying” national forests—among other activities, by building structures
and littering the forests with animal carcasses and other debris—in
order to engage in a practice that is considered both environmentally
destructive and morally reprehensible by the vast majority of users of
national forests. Indeed, as emphasized above, numerous surveys have
been performed in various states in recent years and virtually all have
found that the overwhelming majority of the public—including people
who otherwise support hunting—consider baiting to be an ethically ir-
responsible practice that should be eliminated.179

Under these circumstances, the public’s perception of the ethics of
a particular practice occurring on federal lands is at least a relevant
factor in the decisionmaking calculus. Simply stated, the Forest Ser-
vice need not and should not allow a practice that most users of the
national forests and its own officials have denounced as ecologically
unsound and ethically abhorrent, merely because a minority of state
officials are out of step with the generally held ethical perception of the
practice. To use a related hypothetical, if a particular state sanctioned
the torturing of animals on national forest lands, the Forest Service
would certainly not take the position that it must defer to the state.
Thus, it is impossible to comprehend why the agency should not even
consider, in adopting a national policy, the ethics of a “hunting” prac-
tice in which there is no element of fair chase involved but, rather, in
which animals are purposefully habituated before being shot from
point-blank range.

In fact, if the agency were to take such ethical considerations into
account in adopting a national policy on bear baiting, it would be com-
pletely consistent with many other federal legislative and administra-
tive actions. For example, in passing the Wild Free-Roaming Horses
and Burros Act,'80 “Congress determined to preserve and protect the
wild free-roaming horses and burros on the public lands of the United
States,” because:

[These animals] have been cruelly captured and slain . . . . They have been
used for target practice and harassed for ‘sport’ and profit. In spite of public

178 See, e.g., United States v. Hyams, 463 F.2d 615 (10th Cir. 1972) (upholding the
Forest Service’s right to prohibit nude bathing, based on a regulation making it unlaw-
ful for members of the public to “indulgle] in boisterous, abusive, threatening, or inde-
cent conduct”; the court reasoned that the Forest Service may broadly regulate the
“occupancy and use” of National Forests for reasons which have nothing to do with “de-
struction” of forest resources) (emphasis added).

179 See supra note 11, infra notes 185-86.

180 16 U.S.C.A. § 1331-1340 (West 1985).
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outrage, this bloody traffic continues unabated, and it is the firm belief of
the committee that this senseless slaughter must be brought to an end.15!

Hence, Congress expressly directed the USFS and the Bureau of
Land Management to “protect and manage [the animals] as compo-
nents of the public lands . . . in a manner that is designed to achieve
and maintain a thriving natural ecological balance on the public
1311(15.”182

An even closer analogy involves Congress’s enactment of the Fed-
eral Airborne Hunting Act, which prohibits anyone, “while airborne in
an aircraft [from] shoot[ing] or attempt[ing] to shoot for the purpose of
capturing or killing any bird, fish, or other animal,” or “us(ing] an air-
craft to harass any bird, fish, or other animal.”83 In August 1994, the
FWS enforced that statute by issuing a final rule which will “pro-
hibit[ ] hunters from shooting wolves and wolverines in national wild-
life refuges in Alaska on the same day in which the person is
airborne.”84 According to the FWS, the rule is necessary because
“[a]ircraft provide a means by which animals can be efficiently de-
tected and quickly killed in relatively large numbers, if not adequately
regulated.”85 The FWS stressed its “commit[ment] to administering
hunting and trapping on Alaska refuges in a way that does not unnec-
essarily interfere with the State of Alaska’s ability to manage resident
wildlife,” but it explained that its rule was necessary because of its
obligations under federal laws and because the practice of airborne
hunting of wolves “violates accepted standards and Service policy for
ethical hunting and trapping on refuges.”86 There is no discernible
reason why the Forest Service should not rely on essentially identical
considerations in adopting a national policy on bear baiting.187

181 Kieppe v. New Mexico, 426 U.S. 529, 536 (1976) (quoting S. Rep. No. 242, 92d
Cong., 1st Sess.(1971)).

182 16 U.S.C.A. § 1333(a) (West 1985).

183 16 U.S.C.A. § 742j-1(a) (West 1985 & Supp. 1995).

184 59 Fed. Reg. 39,408 (Aug. 2, 1994). The regulation tracks a repealed state regula-
tion that “hald] been accepted by most hunters.” 58 Fed. Reg. 68,012-13 (Dec. 22, 1993).

185 Id. at 68,012.

186- The FWS has long maintained a policy that hunting and trapping on national
wildlife refuges should incorporate elements of fair chase and ethical conduct. Thus, the
“Service Refuge Manual (8 RM 5.5) states that refuge hunting programs should be ad-
ministered to ‘promote positive hunting values and hunter ethies such as fair chase and
sportsmanship.” 58 Fed. Reg. 68,012 (Dec. 22, 1993).

187 In adopting its restrictions on airborne hunting of wolves, the FWS further stated
that, “[t]o disregard or fail to consider and respond to ethical considerations of fair chase
and other perceptions and views shared by the majority of the general public may ulti-
mately jeopardize the future of hunting and trapping opportunities on national wildlife
refuges.” 59 Fed. Reg. 39,410 (Aug. 3, 1994). The FWS also noted that a 1992 poll
showed that 66% of Alaskans opposed “shootling] wolves that are located with use of
aircraft.” Id. at 39,409. Hence, the FWS’ approach stands in stark contrast to the Forest
Service’s refusal to take ethical considerations into account, even though it has con-
ceded that most people who have registered opposition to bear baiting “mentioned ethi-
cal or moral reasons as at least part of their opposition to bear baiting.” Environmental
Assessment, supra note 5, at 11, 13.
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Indeed, as the FWS has recognized, ethical and ecological con-
cerns often dovetail. Many of the “hunting” techniques—such as air-
borne hunting of wolves and bear baiting—which raise the most
serious ethical concerns are, not coincidentally, also the most ecologi-
cally devastating because they are so efficient at wiping out wildlife
populations. In such circumstances, where it is plainly good conserva-
tion policy and ethically proper to ban or severely restrict a particular
hunting activity, the USFS can no longer just pass the buck to state
wildlife agencies.

B. The Forest Service’s Proposed Policy Is Internally Inconsistent

Even on its own terms, the Forest Service’s proposed policy makes
no sense, from either a policy or legal vantage point. Thus, the agency
has explained that, largely because of the controversy over baiting in
Wyoming, it “decided that national direction was needed to end the
conflict and controversy.”88 The proposed policy, however, accom-
plishes none of these objectives—it neither establishes “national direc-
tion,” nor, most assuredly, will it “end the conflict and controversy”
over baiting. It will have precisely the opposite effect. It will heighten
Forest Service officials’ involvement in site-specific baiting controver-
sies and force these officials to spend more time and resources explain-
ing why they are treating baiting a particular way in a particular
location.

To begin with, it is obvious that the proposed policy accomplishes
the very antithesis of establishing a “national direction” on the contro-
versial practice of bear baiting in national forests. The policy, as dis-
cussed above, merely leaves it up to individual foresters to decide, on a
case by case basis, whether to prohibit or regulate bear baiting. Moreo-
ver, especially because the policy expressly informs Regional Foresters
or Forest Supervisors that they need not make any “specific deci-
sion[s])” regarding bear baiting practices,18° the regulation will result
in an even more complex crazy quilt of regulatory practices and stan-
dards than previously existed.

Indeed, the proposed policy appears to invite haphazard and in-
consistent regulation. After setting forth three “mandatory causes for
prohibiting or restricting baiting”—which are described in only the
most cursory of terms—the proposed policy provides that:

the authorized officer also may prohibit baiting, regardless of the adequacy
of States regulations, based on consideration of the likely impact of baiting
on such matters as water quality, public health and sanitation, the poten-
tial for litter, or the potential to threaten the viability of wildlife.190

Of course, this statement suggests that authorized officers may
choose not to prohibit baiting even where such considerations exist—

188 59 Fed. Reg. 17,759 (Apr. 14, 1994).
189 Id. at 17,761.
190 Id. at 17,760 (emphasis added).
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which flatly violates the Forest Service’s statutory mandate and imple-
menting regulations. Beyond that concern, the “policy” would make
chaotic and arbitrary regulation unavoidable. Obviously, some author-
ized officers who are opposed to bear baiting—some on ethical
grounds—may opt to ban or restrict the practice. Under identical cir-
cumstances, meanwhile, other officials will not only allow the practice
to continue but will be under no clearcut obligation to even make a
“specific decision” on the matter. Thus, the policy largely forecloses for-
mal public review or involvement which could assist in encouraging
consistent regulatory practices.

It is simply impossible to comprehend how this approach can be
characterized as providing “national direction” or as one that meaning-
fully solves the core problem which led the Service to embark on this
exercise. Moreover, if the Service believes that it will be ending “con-
troversy” by adopting this ill-conceived approach, it has not yet come to
grips with either the growing intensity of the public’s opposition to
bear baiting or the way in which its decentralized policy will encourage
controversy and conflict over the practice.

Indeed, by expressly inviting inconsistent practices in different lo-
cations, the policy is likely to trigger far greater conflict and contro-
versy than the Forest Service has previously encountered on this
matter—particularly since the Forest Service has, for the first time,
acknowledged the national scope and significance of the issue. The un-
avoidable result of raising this matter as a national policy issue and
then insisting on doing nothing truly “national” about it is that indi-
vidual forest officials will find themselves spending even more time
and resources explaining why they have elected to deal with bear bait-
ing in the manner that they have. For example, if, under similar envi-
ronmental conditions, bear baiting is banned by one Regional Forester
but not another, there will be a massive outcry on both sides of the
fence, and each Forester will be called on to justify his or her decision-
making process. Simply stated, if the Forest Service desires to wash its
hands of this issue once and for all, it will not accomplish that result by
adopting its proposed policy.

At an absolute minimum, even if the Forest Service declines to
adopt a nationwide ban on bear baiting, it should at least consider a
policy under which National Foresters and other authorized officials
are required to make specific, affirmative decisions, following public
notice and comment, regarding whether baiting should take place in
particular national forests in light of the various factors set forth in
the proposed policy, i.e., impacts on endangered and threatened spe-
cies, viability of black bear populations, the public’s use and enjoyment
of the national forests, etc. As suggested above, there is no legitimate
reason for the Forest Service to decline to at least require an affirma-
tive decision on this issue from authorized officials.

At bottom, the agency’s desire to avoid future compliance with fed-
eral laws such as NEPA and ESA—which plainly underlies the deci-
sion not to require “specific decisions” by Regional Foresters and
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others—is not a legitimate reason for the agency to reject a system
which would provide a minimal level of protection in the national for-
ests from the adverse impacts associated with bear baiting. Neither
can the agency’s apparent desire to eliminate formal public involve-
ment on this concededly controversial issue be reconciled with the pub-
lic participation objectives of NEPA and the NFMA. The latter
requires that the USFS give the “public adequate notice and an oppor-
tunity to comment upon the formulation of standards, criteria, and
guidelines applicable to Forest Service Programs.”191

V. CoNCLUSION

As Forest Service officials have tacitly recognized, there is only
one truly “national policy” regarding bear baiting which has the virtue
of both providing a definitive “national direction” on this issue and also
satisfying the other objectives that Service officials have articulated in
the past: avoiding the expenditure of administrative costs in connec-
tion with the practice and ensuring that there are no conflicts with
other uses of national forest lands. That “policy,” of course, is to bring
all national forest lands into line with the practices in the overwhelm-
ing majority of states by prohibiting the environmentally destructive
and ethically unacceptable practice of bear baiting on all national for-
est lands. The Forest Service can, and should, no longer refuse to adopt
that policy merely because a minority of hunters and a handful of
states disagree with it.

ADDENDUM

After completion of this article, the USFS issued a final policy on
the use of bait for hunting in National Forest lands. Although it re-
ceived more than 1200 comments, most opposing bear baiting on Na-
tional Forest lands, the agency has issued only an Environmental
Assessment and a Finding of No Significant Impact and has refused to
prepare a Programmatic Environmental Impact Statement. The
agency also failed to engage in “formal consultation” as required by the
Endangered Species Act, but instead obtained the written concurrence
of the Fish and Wildlife Service that the final policy was not likely to
adversely impact endangered and threatened species.192

In issuing the final policy, the USFS continues to assert that any-
thing characterized as a hunting practice is purely a matter for state
control until it “become(s] a land or resource management issue.”193 Of
particular note, the Forest Service has disclaimed any responsibility

191 16 U.S.C.A. § 1612 (West 1985).

192 Letter from Jamie Rappaport Clark, Assistant Director for Ecological Services,
USFWS to Robert D. Nelson, Director, Wildlife, Fish and Rare Plants, USFS (Mar. 14,
1995) (on file with Animal Law).

193 59 Fed. Reg. 11,767 (Mar. 14, 1995).
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for the health of black bear populations.194 Furthermore, the agency
refused to even consider the concerns of members of the public and
other forest users that view bear baiting as “disgusting’, ‘offensive’,
‘revolting’, ‘repulsive’, ‘inhumane’, unsporting’ and ‘unethical.™95

In substance, the final policy essentially tracks the proposed pol-
icy criticized in this article. It largely delegates to the States the au-
thority to allow or disallow bear baiting and does not require USFS
personnel to make affirmative decisions on whether baiting will im-
pact recreational, wildlife, aesthetic or other interests in particular na-
tional forests.196 The Forest Service does, for the first time, direct its
personnel to “take action [to close areas to baiting] if State regulations
do not protect Federal interests,” and to monitor baiting on national
forests.197 However, because the final policy “does not compel an au-
thorized officer to undertake a specific decision to allow baiting,”198
and does not provide any clear guidance as to when State regulations
should be considered “[in]adequate to protect forest land, other re-
sources or users in a particular location,”99 it is unlikely that the final
policy will provide a consistent national solution to the ecological and
ethical problems posed by bear baiting in the national forests.

194 J.S. Forest Service, Environmental Assessment, National Policy on Use of Bait in
Hunting on National Forest System Lands, Appendix A Comment Summary 15 (un-
dated) (“The status of the black bear population and the causes for its increase or de-
cline is the responsibility of State agencies.”)

195 60 Fed. Reg. 14,721 (1995).

196 1d. at 14,720-23.

197 Id. at 14,721.

198 Id. at 14,723.

199 14






