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In recent years, increasing concern has emerged within the general
public and scientific communities over the detrimental effects of captive
maintenance on the health and welfare of cetaceans. There is widespread
agreement that the medical records of cetaceans held in captivity are a
source of important information that can shed light on the animal health
impacts of certain captive conditions, as well as on diseases and environ-
mental threats to cetaceans in the wild. Despite the value of such records to
advancing animal husbandry, animal welfare, and wildlife conservation,
the medical and behavioral records of cetaceans held in captivity are rou-
tinely withheld from the public and the greater scientific community by the
facilities that hold these animals captive. Absent voluntary compliance by
the captive display industry, there remain legal avenues to bring about
transparency and disclosure of medical and behavioral records through en-
forcement of permit conditions included in the public display permits issued
under the Marine Mammal Protection Act (MMPA) prior to 1994 and under
the regulations for marine mammal care and maintenance under the
Animal Welfare Act. Amendments to MMPA in 1994 to limit MMPA juris-
diction, in most respects, to animals in the wild did not apply retroactively
to permits issued before that date. Therefore, the medical requirements of
pre-1994 MMPA permits remain in effect and generally also apply to the
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progeny of permitted animals. The National Marine Fisheries Service, how-
ever, denies it has authority to seek voluntary industry compliance or under-
take permit enforcement. Furthermore, the Animal and Plant Health
Inspection Service, which has express authority to collect medical or nec-
ropsy records under the Animal Welfare Act regulations, has not obtained
these documents for agency review or public access. The failure of both
agencies to act denies interested parties the ability to review information
that could improve the health and wellbeing of cetaceans in captivity and in
the wild, as well as help to inform public opinion about the ethical implica-
tions of maintaining cetaceans in captivity.
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I. INTRODUCTION

Fifty-five million years of evolution have shaped cetaceans—
whales, dolphins, and porpoises—into intelligent, wide-ranging, and
highly social creatures.! Their habitat is dynamic and presents a di-
verse array of currents, temperature, surface conditions, wildlife, and
other ecological components.?2 Cetaceans play a critical role within
these marine ecosystems, serving a variety of essential functions such
as helping to maintain a stable food chain, distributing nutrients
throughout the water column and between ecosystems during migra-
tion, and having their carcasses serve as habitats for other species.?
They also play an important economic role by promoting tourism and
education.*

Cetaceans have brains that are complex in structure. The parts of
their brains associated with intelligence, emotional and social com-
plexity, and self-awareness are highly developed.5 These animals have
an exceptional capacity for communication and social awareness,
which gives them a high degree of autonomy and a keen understand-

1 See, e.g., Lori Marino, The Brain: Evolution, Structure, and Function, in DOLPHIN
CoMMUNICATION AND COGNITION: PAsT, PRESENT, AND FUTURE 3-18 (Denise L. Herzing
& Christine M. Johnson eds., 2015) (exploring the development of cetacean brains
through an evolutionary perspective).

2 See generally Erich Hoyt, Marine Protected Areas For Whales, Dolphins and
Porpoises: A World Handbook For Cetacean Habitat Conservation and Planning (2005),
at 7; Jason J. Roberts et al., Habitat-based Cetacean Density Models For The U.S. Atlan-
tic And Gulf of Mexico, 16 Sc1. Rep. 22,615 (2016); Nat'l Oceanic and Atmospheric Ad-
min., Biologically Important Areas, Cetacean & Sound Mapping, https://cetsound.noaa
.gov/important [https:/perma.cc/TM9Q-FACT] (accessed Sept. 23, 2018); Nat’l Marine
Fisheries Serv., Biological Report: Designation of Critical Habitat for Southern Resident
Killer Whales (Oct. 2006), https://www.westcoast.fisheries.noaa.gov/publications/pro-
tected_species/marine_mammals/killer_whales/esa_status/srkw-ch-bio-rpt.pdf [https:/
perma.cc/MUU4-7BJD] (accessed Sept. 23, 2018).

3 Joe Roman et al., Whales as Marine Ecosystem Engineers, 12 FroNTIERS EcoLogy
& Exv't 377, 379 (2014).

4 Id. at 383; see A Whale of an Effect on Ocean Life: The Ecological and Economic
Value of Cetaceans, ANIMAL WELFARE INsT., https:/awionline.org/awi-quarterly/fall-
2017/whale-effect-ocean-life-ecological-and-economic-value-cetaceans [https:/perma.cc/
WKIE-MJSX] (accessed July 31, 2018) (“[Whale watching provides] millions of people
an opportunity to observe and learn about whales.”).

5 See Lori Marino, Brian Structure and Intelligence in Cetaceans, in WHALES AND
Dovpains: CogNrTION, CULTURE, CONSERVATION AND HUMANE PERCEPTIONS 125 (Brakes
and Simmonds eds., 2011) (providing implications for intelligence in dolphins and
whales); Paul Spong, Communication, in WHALES AND DorLprHINS: CogNITION, CULTURE,
CoNSERVATION AND HumanNt Perceprions 137 (Brakes and Simmonds eds., 2011)
(describing anatomical structures of the cetacean brain associated with intelligence, so-
ciality, emotion, and self-awareness).
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ing of how their life is unfolding in the wild or in captivity.® The so-
phisticated mental, emotional, and social capacities of cetaceans are
traits once thought reserved exclusively for human beings and afford
cetaceans the sense of self-identity and individuality that is so highly
valued by human beings. By virtue of these characteristics, a strong
argument can be made that cetaceans have both moral standing wor-
thy of ethical consideration and fundamental moral rights that are in-
herent to their nature and that should not be violated by human
actions for human benefit.”

These characteristics also make cetaceans poor choices as animals
to maintain in captivity. Thus, many countries, such as the United
Kingdom and India, effectively prohibit this practice.® Long-term
stress associated with confinement of cetaceans can result in physical
and behavioral abnormalities and subsequent illness.? Much of the
stress of captivity is social in nature. Captivity and confinement in-
hibit engagement in healthy social interactions, as well as limit exer-
cise, exploration, and choice, contributing to chronic stress leading to
hyper-aggression, repetitive, purposeless behaviors, and self-inflicted
trauma.l? In addition to behavioral effects, chronic stress sometimes
contributes to immune suppression and susceptibility to physical dis-
ease.l!l The United States’ Marine Mammal Inventory Report lists nu-
merous diseases that are commonly associated with stress-related

6 See NaomI A. Rosk ET AL., THE CASE AGAINST MARINE MAMMALS IN CAPTIVITY
37-39 (Naomi A. Rose & Debra Firmani eds., 4th ed. 2009) (describing cetacean commu-
nication and its significance); Lori Marino, The Marine Mammal Captivity Issue: Time
for a Paradigm Shift, in THE PALGRAVE MAcMILLAN ANIMAL ETHics SeriEs 7 (Linzey &
Cohn eds., 2018) (describing cetaceans’ high degree of autonomy and a keen under-
standing of how their life is unfolding in the wild or in captivity).

7 Thomas I. White, Whales, Dolphins and Ethics: A Primer, in DoLPHIN COMMUNI-
cAaTioN & CocNiTioN: Past, PRESENT, FuTUuRE, 257-70 (Denise L. Herzing & Christine
M. Johnson, eds., 2015), http://indefenseofdolphins.com/wp-content/uploads/2017/06/
TWhite_Whales_dolphins_ethics.pdf [https://perma.cc/K2NE-XUBQ)] (accessed Sept. 23,
2018).

8 See id. at 45 (stating that the United Kingdom implements strict legislation for
keeping cetaceans in captivity); David Kirby, Here’s All the Places Around the World
that Ban Orca Captivity, TAKEPART (Apr. 10, 2014), http://www.takepart.com/article/
2014/04/10/all-states-countries-and-cities-ban-orcas-captivity [https://perma.cc/UKA6-
WXBYT7] (accessed July 31, 2018) (“On May 20, 2013, India’s Ministry of Environment
and Forests banned the keeping of captive dolphins for public entertainment. A few
countries have standards so strict that it is nearly impossible to keep cetaceans in cap-
tivity, including . . . the United Kingdom.”).

9 ROSE ET AL., supra note 6, at 35-36.

10 See id. at Overview para. 5 (“Stress-related conditions . . . including pacing and
self-mutilation . . . frequently develop in predators denied the opportunity to hunt.”);
Kelly A. Waples & Nicholas J. Gales, Evaluating and Minimising Social Stress in the
Care of Captive Bottlenose Dolphins (Tursiops aduncus), 21 Zoo Biorocy 5, 5-6 (2002)
(“[Clhronic and/or severe stress can lead to loss of fitness . . . [and] aggression or the
threat of aggression”).

11 Waples & Gales, supra note 10, at 19 (“Research demonstrates that social subor-
dination can constitute chronic stress, leading to . . . decreased immune resistance, in-
creased corticosteroids, and higher levels of arteriosclerosis.”).
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immune suppression as a cause of death in cetaceans.'? Scientific liter-
ature reports that cetaceans often die prematurely in captivity, and an
abundance of evidence shows that they fail to thrive in captive envi-
ronments.’® While some individual animals may cope better than
others, there is a fundamental incompatibility between what cetaceans
need to flourish—if not survive—and what captivity offers.14

Given the existing history of holding cetaceans in captivity, how-
ever, there is a strong need to learn more about the health of these
animals, not only to improve the quality of their lives, but also to gain
information that could be beneficial to cetaceans in the wild.
Cetaceans in their natural environment are hard to access to examine
or sample, whereas captive cetaceans are often examined closely and
handled as part of their routine care. Captive cetaceans experience
unique survival challenges associated with the captive environment,
and often need detailed medical attention.1® Therefore, data on ceta-
cean health and welfare under captive maintenance has value in un-
derstanding these animals’ physiological and behavioral adaptability
and immune fitness, and regular sampling offers baseline data on a
suite of health parameters. Given the rapidly changing global environ-
ment and unique challenges facing our oceans today, it is critical for
scientists to understand the impact that pathogens and environmental
stressors have on cetacean populations in order to secure their sur-
vival into the future. Thus, dissemination of critical captive cetacean
health and welfare information to the greater scientific community
and the public through data sharing and publication should be a lead-
ing priority for all facilities housing cetaceans.

Despite the pressing need for improved knowledge about whales,
dolphins, and porpoises, one of the most obvious sources of information
(the clinical history and necropsy reports for animals in captive facili-
ties) has been inaccessible to experts in the field and the general pub-
lic. Private facilities can be a source of information by way of the
clinical history and necropsy reports for animals they maintained in
captivity. While there is conclusive evidence that cetaceans should not
be kept in captive environments other than for their own well-being,

12 NaT’L. OcEaNIC & ATMOSPHERIC ADMIN., NAT'L MARINE Fisueries Serv., U.S.
MaRrINE MAaMMAL INVENTORY REPORT (2015).

13 See ROSE ET AL., supra note 6, at 42-43 (“Various analytical approaches have
demonstrated that the overall mortality rate of captive orcas is at least two and a half
times as high as that of wild orcas . . ., and age- and sex-specific annual mortality rates
range from two to six times as high. Other dolphins and whales—such as Pacific and
Atlantic white-sided dolphins . . . common dolphins . . . and pilot whales . . . have been
maintained in captivity with varying levels of success.”).

14 See id. at 22 (“Cetaceans are in all ways severely compromised by captivity. The
reduction in their horizon represented by a tank, even a large one, is extreme. Neither
their physical nor their social environment can be simulated or re-created.”).

15 See id. at 35 (“Stress in mammals can manifest in many ways, including weight
loss, lack of appetite, anti-social behavior, reduced calving success, arteriosclerosis . . .,
stomach ulcers, change in blood cell counts, increased susceptibility to diseases . . ., and
even death.”).
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hundreds of whales and dolphins currently live in zoos and aquariums
in the United States, and thousands are in captivity throughout the
world.16 As a result, much vital information about their health and
causes of death is kept away from the scrutiny of professionals outside
of these facilities.1”

While the inability of interested parties to gain access to informa-
tion about captive-held cetaceans has been a matter of concern within
the environmental and animal welfare communities for some time, the
problem has recently come under especially sharpened scrutiny as the
result of the deaths of three orcas at SeaWorld facilities (one each in
SeaWorld parks in Orlando, San Antonio, and San Diego), all within a
seven-month period in 2017.18 One of the whales, Tilikum, is of partic-
ular interest because of his long and difficult history of life in captivity,
dating from 1983.1° Tilikum, the whale featured in the movie Black-
fish, was involved in the deaths of three people, and he is the most
prominent symbol of the problems with maintaining cetaceans in cap-
tivity.20 Tilikum’s notoriety, and the circumstances of his life in captiv-
ity, have resulted in strong interest in obtaining his medical records
for independent review.2! Despite this interest, SeaWorld refuses to
make the records available, not only for Tilikum, but also for the other
two deceased whales, Kyara and Kasatka.22 Moreover, a recent serious

16 See Captive Whales and Dolphins—Global, BorN FRrEE, http:/www.bornfree
.org.uk/campaigns/zoo-check/captive-whales-dolphins/global/ [https:/perma.cc/E2BF-
LWWYV] (accessed July 31, 2018) (“There are believed to be at least 2000 individual
dolphins . . ., 227 beluga whales . . ., 56 orca . .., 37 porpoises . . . and 17 false killer
whales . . . held in 343 captive dolphin facilities across the world.”); see also NATL
OceaNIC & ATMOSPHERIC ADMIN., supra note 12 (listing all whales, dolphins, porpoises,
seals, and sea lions held for public display, scientific research, enhancement, and na-
tional defense purposes).

17 See Ameena Schelling, SeaWorld Just Revealed What Killed Tilikum—Sort of,
Dopo (Feb. 2, 2017), https://www.thedodo.com/seaworld-tilikum-cause-of-death-
2243563561.html [https://perma.cc/64QU-3Z67] (accessed July 31, 2018) (interviewing
Naomi A. Rose, a marine biologist and orca expert with the Animal Welfare Institute,
about SeaWorld’s successful lobby to remove requirements for making necropsy reports
of captive cetaceans public).

18 Lindsey Bever, A SeaWorld Clan Loses Its Matriarch—The Third Killer Whale to
Die at One of the Parks This Year, WasH. Post (Aug. 17, 2017), https://www.wash-
ingtonpost.com/news/animalia/wp/2017/08/17/a-seaworld-clan-loses-its-matriarch-the-
parks-third-killer-whale-to-die-this-year/?utm_term=.173167134fd8 [https:/perma.cc/
TB9B-R8TT] (accessed July 31, 2018).

19 See generally Stephanie Pappas, How Tilikum the Orca Changed the Conversation
About Animals in Captivity, Live Sci. (Jan. 7, 2017, 8:32 AM), https://www .livescience
.com/57421-legacy-of-tilikum-killer-whale.html [https://perma.cc/GOET-LES88] (accessed
July 31, 2018) (detailing the history of Tilikum’s captive life).

20 1d.

21 See, e.g., Schelling, supra note 17 (discussing SeaWorld’s reluctance to provide
necropsy reports that could shed light on the details of Tilikum’s death and noting that
Tilikum’s store became a rallying point for a public increasingly concerned about
captivity).

22 Letter from Chris Oliver, Assistant Adm’r for Fisheries, Nat’l Oceanic & Atmos-
pheric Admin. Fisheries, Office of Protected Resources, Nat’l Oceanic & Atmospheric
Admin. & Nat’l Marine Fisheries Serv. to Naomi Rose, Marine Mammal Scientist,
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injury to another SeaWorld orca, Katina, and the loss of J-50, a young
orca in the wild and member of the endangered Southern Resident
Killer Whale population, highlight the importance of obtaining records
for animals currently alive and for which permit conditions continue to
apply and authorize the National Marine Fisheries Service (NMFS) to
inspect public display facilities and obtain records.23

As discussed in this Article, while SeaWorld has rejected all re-
quests to release these reports, it can be compelled to submit to NMFS
the records for all four whales in captivity, under the permits that au-
thorized their importation, pursuant to the requirements in the
Marine Mammal Protection Act (MMPA).24¢ Unfortunately, NMFS has
taken no action to enforce the permit requirements, and its failure to
do so has compounded the broad and systemic problem of shielding the
life histories, clinical records, and scientific data about the marine
mammals held captive in private facilities. As a result, a veil of secrecy
enshrouds important aspects of the maintenance of cetaceans in
captivity.

This Article begins with a Background Section discussing the pub-
lic display requirements of the MMPA, the SeaWorld whales and their
permit requirements, and the importance of captive whale medical his-
tories for the health of cetaceans both in captivity and the wild. The
next Section of the Article discusses MMPA permits, the 1994 Amend-
ments, and the reason that the clinical history/necropsy provisions of
the permits for these animals remain in effect and apply to many of the
progeny of the animals subject to the permits. The final Section makes
recommendations on how to improve the transparency and use of the
records of cetaceans held in captivity. The recommendations advocate
going beyond permit enforcement to reform the system by which zoos
and aquariums withhold important medical and scientific information
from the public and the greater scientific community, controlling both
its use and its resulting conclusions. The central thesis of this Article
is the need for the public display industry to reform its own practices
and to establish guiding principles for the access to—and use of—in-
formation about captive-held cetaceans by independent parties. While
legal tools exist to force the release of such information, the most bene-
ficial outcome is voluntary compliance by all facilities.

Animal Welfare Inst. (Oct. 18, 2017) (on file with Animal Law) [hereinafter Letter from
Chris Oliver (Oct. 18, 2017)].

23 Caring for Katina, SEAWORLD, https:/seaworld.com/orlando/blog/caring-for-ka-
tina/ (Mar. 31, 2018) [https:/perma.cc/42WJ-UGRP] (accessed Aug. 10, 2018).

24 See infra Section II.C (explaining how “[tlhe permits for the three deceased
SeaWorld orcas demonstrate how information about the medical history and cause of
death of many cetaceans in captivity can be made accessible in the public realm”).
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II. BACKGROUND
A. The Marine Mammal Public Display Legal Requirements
1. The MMPA Permit System

Recognizing the important roles and unique characteristics of
whales, dolphins, and porpoises, as well as other marine mammals,
Congress enacted the landmark MMPA in 1972.25 The Congressional
findings that serve as the basis for the MMPA’s requirements set the
stage for federal action to protect cetaceans and other marine mam-
mals in the wild and in captivity.26

The MMPA sets forth the primary purpose of maintaining the
“health and stability of the marine ecosystem” and, when consistent
with that objective, directs that marine mammals should be “protected
and encouraged to develop” to obtain an optimum sustainable popula-
tion (OSP).27 The MMPA’s purposes and policies also recognize the
role marine mammals play in interstate commerce?® and declare that
“marine mammals have proven themselves to be resources of great in-
ternational significance, esthetic and recreational as well as
economic.”29

The MMPA further declares that “there is inadequate knowledge
of the ecology and population dynamics of such marine mammals and
of the factors which bear upon their ability to reproduce themselves
successfully.”3? Thus, the MMPA encourages “international arrange-
ments for research on, and conservation of, all marine mammals”31
and defines conservation to include “the collection and application of
biological information.”32

One of the strongest goals of the MMPA, both in 1972 and today,
is gaining information about marine mammals and promoting scien-
tific research. Indeed, it was “[iln the teeth of this lack of knowledge”
about marine mammals that Congress built into the MMPA the re-
quirement that “we act conservatively—that no steps should be taken
regarding these animals that might prove to be adverse or even irre-
versible in their effects until more is known.”33

256 16 U.S.C. §§ 1361-1423h (2018). See generally Donald C. Baur et al., The Law of
Marine Mammal Conservation, in OcEAN AND CoasTAL Law anD Poricy (Donald C.
Baur et al. eds., 2d ed. 2015) (presenting an overview of the MMPA).

26 16 U.S.C. § 1361. The MMPA also applies to pinnipeds, sirenians, sea otters, and
polar bears. Id. § 1362(6).

27 Id. § 1361(6). OSP is defined to mean “the number of animals which will result in
the maximum productivity of the population or the species, keeping in mind the carry-
ing capacity of the habitat and the health of the ecosystem of which they form a constit-
uent element.” Id. § 1362(9).

28 Id. § 1361(5).

29 Id. § 1361(6).

30 Id. § 1361(3).

31 Id. § 1361(4).

32 Id. § 1362(2).

33 H.R. Rep. No. 92-707, at 4148 (1971).
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The MMPA applies to all marine mammals, defined as “any mam-
mal which (A) is morphologically adapted to the marine environment
(including sea otters and members of the orders Sirenia, Pinnipedia,
and Cetacea), or (B) primarily inhabits the marine environment (such
as the polar bear).”34 Jurisdiction over marine mammals is divided be-
tween two federal agencies: NMFS, which has responsibility for
cetaceans and all pinnipeds except walruses, and the U.S. Fish and
Wildlife Service (FWS), which has authority over all other marine
mammals (e.g., sea otters, manatees, dugongs, walruses, and polar
bears).3% Title II of the MMPA establishes the independent Marine
Mammal Commission (MMC), an oversight agency of three members
appointed by the President, with the advice and consent of the Sen-
ate.36 In carrying out its duties, the MMC must consult with its nine-
member Committee of Scientific Advisors on Marine Mammals.37 Fed-
eral agencies must respond to all MMC recommendations, and detailed
written explanations shall be issued to the MMC by any agency that
declines to follow those recommendations.38

Concerned over the large number of federal and state agencies
and conflicting laws applying to marine mammals under the MMPA,
Congress consolidated power in the hands of the federal government
and preempted state authority to “enforce or attempt to enforce, any
state law or regulation relating to the taking” of any marine mam-
mal.3® Federal preemption also applies to the importation of marine
mammals.40

Take is defined under Section 1362(13) of the MMPA to mean “to
harass, hunt, capture, or kill, or attempt to harass, hunt, capture, or
kill any marine mammal.”4! This definition has been expanded by reg-
ulation. FWS defines the term to mean:

[Tlo harass, hunt, capture, collect, or kill, or attempt to harass, hunt, cap-
ture, collect, or kill any marine mammals, including, without limitation,
any of the following: the collection of dead animals or parts thereof; the
restraint or detention of a marine mammal, no matter how temporary; tag-
ging a marine mammal; or the negligent or intentional operation of an air-
craft or vessel, or the doing of any other negligent or intentional act which
results in the disturbing or molesting of a marine mammal.42

34 16 U.S.C. § 1362(6).

35 Id. § 1362(12)(A).

36 Id. § 1401(a), (b)(1).

37 Id. § 1403(a), (c).

38 Id. § 1402(d).

39 Id. § 1379(a).

40 See Fouke Co. v. Mandel, 386 F. Supp. 1341, 1360 (D. Md. 1974) (holding that a

state law regulating the importation of sealskins was in conflict with the MMPA and
thus unconstitutional pursuant to the Supremacy Clause).

41 16 U.S.C. § 1362(13).
42 50 C.F.R. § 18.3 (2018).
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NMFS uses the same definition with one addition, added in 1991, ex-
pressly prohibiting “feeding or attempting to feed a marine mammal in
the wild.”43

The MMPA, through various sections, allows for the taking of
marine mammals in specific situations: (1) scientific research; (2) pub-
lic display; (3) photography for educational or commercial purposes; (4)
enhancement of the survival or recovery of a species or stock; (5) inci-
dental take of endangered or threatened marine mammals in commer-
cial fishing operations; (6) by citizens of the United States for small
numbers of marine mammals incidental to a specified activity other
than commercial fishing that will have a negligible impact on the spe-
cies or stock and will occur within a specified geographical area over a
period of not more than five consecutive years or, if by harassment
only, over a one-year period; (7) by any Indian, Aleut, or Eskimo who
resides in Alaska and who dwells on the coast of the North Pacific
Ocean or the Arctic Ocean if such taking is for subsistence or handi-
craft purposes and is not accomplished in a wasteful manner; (8) by
nonlethal means to protect personal safety, private property, or fishing
gear or catch; (9) for purposes of self-defense or to save the life of a
person in immediate danger; (10) to free a marine mammal entangled
in fishing gear or debris; and (11) under a catchall waiver provision
applicable to a variety of situations, including management actions
and commercial exploitation.44

Section 1374(b)(2)(B) of the MMPA specifies that any take author-
ized by permit issued for purposes (1) through (4) in the preceding par-
agraph must be “humane.”#® Under Section 1362(4), “humane” is
defined as “that method of taking which involves the least possible de-
gree of pain and suffering practicable to the mammal involved.”#¢ In
accordance with Section 1374(d)(3), the activity authorized by permit
must also be consistent with the purposes of the MMPA .47

Of particular relevance to this Article is the exception to the take
and import prohibitions for public display purposes. No marine mam-
mal may be taken from the wild or imported into the United States for
public display purposes without an MMPA permit.48 The proposed tak-
ing or importation must first be reviewed by the MMC, which shall
recommend such a permit if it is consistent with the purposes and poli-
cies of the MMPA.4° Each permit application must be noticed in the
Federal Register for public comment within 30 days.?° A hearing may

43 50 C.F.R. § 216.3 (2018).

44 16 U.S.C. § 1371(a)(1), (a)(2), (a)(3), (a)(4)(A), (a)(B)(A){), (@)(B)D)({), (b)(1)~3), (c),
(d)(1). Takes by U.S. citizens must have a negligible impact on the species or stock. Id.

45 Id. § 1374(b)(2)(B).

46 Id. § 1362(4).

47 Id. § 1374(d)(3).

48 Id. § 1371(a)(1).

49 Id.

50 Id. § 1374(d)(2).
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be requested within 30 days following the publication of notice,®! and a
final decision must be made within 60 days at the end of the comment
period or after the close of the hearing.52 A public display permit can
be issued only to an applicant that (1) offers a program for education or
conservation based on professionally recognized standards of the pub-
lic display community; (2) is registered or holds a license under the
Animal Welfare Act (AWA); and (3) maintains facilities for public dis-
play that are open to the public on a regularly scheduled basis and to
which access is not limited or restricted other than by charging an ad-
mission fee.>3

Public display permits cannot be issued for depleted marine mam-
mals (i.e., listed under the Endangered Species Act or below their OSP
level under the MMPA).54 A public display importation permit also
cannot be issued for any marine mammal pregnant or nursing at the
time of taking, or less than eight months old, whichever occurs later,55
or taken in an inhumane manner, unless necessary for the protection
or welfare of the animal.?%

Permits must be consistent with applicable regulations promul-
gated under Section 1373 of the MMPA and specify the number and
kind of marine mammals involved, the location and manner of taking
(which must be humane), the period during which the permit is valid,
and any other terms and conditions deemed appropriate.5”

Under Section 1373, the permit regulations must “insure” that
any taking “will not be to the disadvantage of those species and popu-
lation stocks and will be consistent with the purposes and policies” of
the MMPA.58 Courts have defined the disadvantage test to mean a
population must be above its OSP level,® and to apply to public dis-
play permits.60

51 Id. § 1374(d)(4).

52 Id.

53 Id. § 1374(2)(a).

54 Id. §§ 1362(1)(B)~C), 1372(b)(3).

55 Id. § 1372(b)(1)<2).

56 Id. § 1372(b)(4).

57 Id. § 1374(b)(2). The MMPA permit regulations are set forth in 50 C.F.R. § 216,
Part 216, Subpart D. The issuance criteria include a finding that the proposed activity
will be humane and will not present any unnecessary risks to the health and welfare of
the marine mammals, and that the facilities and resources used for captive marine
mammals are adequate for the proper care and maintenance of the marine mammal. 50
C.F.R. § 216.34(a)(1), (6).

58 Id. § 1373(a).

59 See Comm. for Humane Legislation, Inc. v. Richardson, 414 F. Supp. 297, 309
(D.C. Cir. 1976) (“Before the agency can prescribe regulations to provide for the taking
of marine mammals, it must find, inter alia, that the expected impact of such regula-
tions on the optimum sustainable population of the species involved is not to the disad-
vantage of the animals.”).

60 See Ga. Aquarium v. Pritzker, 135 F. Supp. 3d 1280, 1292-93 (D. Ga. 2015) (“Es-
sential to this requirement of § 1374(d)(3) that a permit applicant demonstrate a pro-
posed import ‘will be consistent with the purposes of [the MMPA],’ is the mandate that
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2. The Animal Welfare Act Marine Mammal Standards

The purpose of the AWA is to ensure the humane care and treat-
ment of various animals used in research or for exhibition or kept as
pets.61 To meet this goal, the Secretary of Agriculture must “promul-
gate standards to govern the humane handling, care, treatment, and
transportation of animals by dealers, research facilities, and exhibi-
tors.”62 On behalf of the Secretary, the Animal Plant and Health In-
spection Service (APHIS) published the first of such standards for
marine mammals in 1979, setting forth a series of requirements on a
species-specific basis for different marine mammals, as well as some
general standards.®3 For each species, the standards follow a mostly
quantitative or engineering-based approach by prescribing require-
ments such as pool size, water temperature, water quality, lighting,
and similar dimensions and criteria.®4

The APHIS standards have been consistently criticized as being
too lax and insufficient to provide for the needs of marine mammals,
especially cetaceans.®® In 1995, APHIS provided notice of a negotiated
rulemaking advisory committee intended to address the need for up-
dating and improving its marine mammal standards.6¢ While that ef-
fort did not result in the desired updates and improvements, it
ultimately contributed to proposed revisions to the marine mammal
standards in February 2016.67 The proposed standards also received
strong criticism for not making necessary improvements, and for their
increased use of difficult to enforce performance-based standards in-

stocks ‘should not be permitted to diminish below their optimum sustainable popula-
tion[s] [OSP].””).

61 Animal Welfare Act of 1970, 7 U.S.C. § 2131(1) (1976).

62 Id. § 2143(a)(1).

63 Marine Mammals; Human Handling, Care, Treatment, and Transp., 44 Fed. Reg.
36868 (June 22, 1979) (codified at 9 C.F.R. pts. 1, 3).

64 9 C.F.R. §§ 3.100-3.118 (2014).

65 See, e.g., Naomi A. Rose et al., Improving Captive Marine Mammal Welfare in the
United States: Science-Based Recommendations for Improved Regulatory Requirements
for Captive Marine Mammal Care, 20 J. InT'L. WiLpLIFE L. & Pov’y 38, 38-72 (2017)
(detailing how the Animal Plant and Health Inspection Service (APHIS) standards for
space requirements are inadequate and not based on current industry best practices)
[hereinafter Improving Captive Marine Mammal Welfare]. For more information on the
poor track record with AWA enforcement, see Delcianna J. Winders, Administrative Law
Enforcement, Warnings, and Transparency, 79 Onio L.J. 451 (2018).

66 Marine Mammal Negotiated Rulemaking Advisory Committee Establishment, 60
Fed. Reg. 27049 (proposed May 22, 1995) (to be codified at 9 C.F.R. pt. 3) (“The Depart-
ment of Agriculture announces its intent to establish an advisory committee to develop
a recommended rulemaking proposal to revise the regulations governing the handling,
care, treatment, and transportation of marine mammals in captivity.”).

67 Animal Welfare; Marine Animals, 81 Fed. Reg. 5629, 5630 (proposed Feb. 3, 2016)
(to be codified at 9 C.F.R. pts. 1, 3) (“No consensus language was developed [by the
Rulemaking Committee] for four sections of the standards: §3.100 on variances and im-
plementation dates; §3.102 on indoor facilities; §3.103 on outdoor facilities; and §3.106
on water quality.”).
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stead of engineering-based requirements.®® The proposed cetacean
standards have been criticized for providing insufficient space, among
other deficiencies.®?

Dating from 1979, the APHIS standards have included a necropsy
requirement. Pursuant to 9 C.F.R. § 3.110(g)(1), facilities must per-
form a “complete necropsy” on all marine mammals that die in captiv-
ity.7® The reports must be maintained for three years at both the
animal’s home facility and at the facility where it died.?! Significantly,
the reports do not have to be submitted to APHIS; rather, they need
only be “presented to APHIS inspectors when requested.””2 APHIS ap-
pears to have never requested that such reports be submitted.”® The
standards also require that individual animal medical records be kept
and made available to APHIS inspectors upon request.’4

The problem with these APHIS standards is that they allow facili-
ties to continue to shield necropsy and clinical history reports from re-
view by independent and third-party reviewers and the public. The
MMPA permit conditions are consistent with the statute’s emphasis on
transparency and broad protection for marine mammals by requiring
that the reports be submitted to NMFS, at which point they become
publicly available under the Freedom of Information Act.”> The APHIS
standards, only require the reports to be maintained at the facilities
that maintained the animals in captivity for three years.”® APHIS
could however, solve the lack of transparency problem by routinely us-
ing its authority to request the reports for cetaceans and then retain-
ing copies in agency records, but this has not been done.

B. The 2017 SeaWorld Orca Deaths and 2018 Serious Injury

The deficiencies of the current record keeping system for the use of
records at public display facilities are made apparent by the 2017
deaths of three orcas held at SeaWorld and a serious injury in 2018.

68 Rose et al., supra note 65, at 41.

69 Id. at 46-56 (discussing the inadequacy of current space requirements).

70 9 C.F.R. § 3.110(g)(1).

71 9 C.F.R. § 3.110(g)(2).

72 Id.

73 See Letter from Tonya G. Woods, Dir. of Freedom of Info. & Privacy Act, to Geor-
gia Hancock, Animal Welfare Inst. (Dec. 8, 2017) (on file with Animal Law ) (stating that
APHIS had not received any necropsy reports at least since January 1, 1994). In re-

sponse to the FOIA request, APHIS conceded that it does not maintain copies of nec-
ropsy reports; it only reviews them onsite at facilities. Id.

74 ConG. REsEarcH Serv., RL30120, THE MARINE MamMmaL PrOTECTION AcT:
REaUuTHORIZATION Issuis 19 (2007) [hereinafter CRS RL 30120].

75 Id.
76 9 C.F.R. § 3.110(2)(2).



316 ANIMAL LAW [Vol. 24:303

1. Tilikum

Tilikum,?7 a 36-year-old male orca held in captivity at SeaWorld
Orlando, died on January 6, 2017.78 Captured in 1983 at the age of two
off the coast of Iceland, Tilikum lived in a tank in Reykjavik for close to
one year before his transfer to Sealand of the Pacific in British Colum-
bia.”® In 1992, SeaWorld imported Tilikum under Permit No. 774, is-
sued by NMFS pursuant to the MMPA.8°

Largely as a result of SeaWorld’s breeding program, he sired at
least twenty calves.8! Nine of Tilikum’s progeny are alive and also held
in captivity at SeaWorld facilities.82 Tilikum is the subject of the 2013
documentary Blackfish.83 He was involved in the deaths of three peo-
ple: in 1991 (Keltie Byrne, a part-time trainer killed at Sealand), 1999
(Daniel Dukes, a member of the public killed at SeaWorld), and 2010
(Dawn Brancheau, an experienced trainer killed at SeaWorld).84 Evi-
dence suggests that these acts of aggression, among other abnormal
behaviors by captive cetaceans such as Tilikum, are likely to be related
to psychological trauma or frustration associated with a life of confine-
ment in small spaces and the stress of captivity.85

77 Different sources adopt different spellings of Tilikum’s name, some using two I’s
(i.e., “Tillikum”) while others use one (i.e., “Tilikum”). This Article adopts the latter
spelling.

78 The Life and Care of Tilikum At SeaWorld, SEAWORLD CaRrEgs, (Jan. 6, 2017),
https:/seaworldcares.com/tilikum [https:/perma.cc/8J3Q-MR64] (accessed July 31,
2018).

79 David Hughes, Who was Tilikum? SeaWorld Orca from Blackfish Documentary
Who Killed His Trainer: Here’s What We Know, Sun (Jan. 6, 2017, 11:15 PM), https:/
www.thesun.co.uk/news/2555068/tilikum-death-seaworld-orca-blackfish/ [https:/perma
.cc/MJ37-9CLC] (accessed July 31, 2018).

80 NATL MARINE FisueriES SERV., U.S. DEP'T OF COMMERCE, PUB. DispLAY PERMIT
No. 774 (Oct. 7, 1992) [hereinafter PErmiT No. 774]. This Article focuses primarily on
Tilikum and Permit No. 774. It does so because of Tilikum’s recent death and the fact
that Permit No. 774 presents the relevant issues of a pre-1994 permit that includes
necropsy and clinical history requirements that remain in effect and extend to progeny.
In general, pre-1994 permits have been difficult to obtain, but the analysis in this Arti-
cle applies to similar MMPA permits.

81 See Captive Orca Genealogy Map, WHALE & DorLpHIN CONSERVATION, http://us
.whales.org/sites/default/files/tilikum-captive-orca-sea-world-genealogy-map.pdf [https:/
/perma.cc/TELR-7TZ7] (accessed July 31, 2018) (mapping the lineage of Tilikum’s cap-
tive-born calves).

82 See List of Captive Orcas, WIKIPEDIA, https://en.wikipedia.org/wiki/List_of_captive
_orcas [https://perma.cc/RS7TV-TENG6] (accessed July 31, 2018) (detailing the identities
and location of captivity of all living and deceased captive orcas).

83 SeaWorld Killer Whale Tilikum Dies, Strairs Times (Jan. 8, 2017, 5:00 AM),
http://www.straitstimes.com/world/seaworld-killer-whale-tilikum-dies [https:/perma
.cc/JKZ6-ACBN] (accessed July 31, 2018).

84 Id.

85 See Robert Anderson et al., Orca Behavior and Subsequent Aggression Associated
with Oceanarium Confinement, 6 ANmMaLs 1, 11 (2016) (“[In Blackfish,] the history of
orca captivity and Tilikum’s earlier life . . . is presented against the backdrop of other
aggressive human-orca and orca-on-orca incidents at SeaWorld.”); Ros Clubb & Georgia
J. Mason, Animal Welfare: Captivity Effects on Wide-Ranging Carnivores, 425 NATURE
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Following the negative media exposure resulting from Blackfish
and pressure from animal welfare organizations—and the correspond-
ing decline in profits and drop in stock value—SeaWorld announced on
November 9, 2015, that it would end orca performances by 2017.86

SeaWorld sought a permit from the California Coastal Commis-
sion (CCC) to expand its San Diego facility through the construction of
a large tank.87 The CCC'’s initial approval of the SeaWorld application
on October 8, 2015, included a prohibition on using the animals for
breeding.88 SeaWorld sued the CCC on December 23, 2015, challeng-
ing the no-breeding prohibition and other restrictions related to cap-
tive care and maintenance.®® On March 17, 2016, SeaWorld stated
that it would end its orca breeding program immediately.?® On April
18, 2016, SeaWorld withdrew its permit application to the CCC and its
lawsuit.?1 On September 12, 2016, Governor Brown signed legislation
prohibiting orca breeding programs and theatrical shows in
California.®2

On March 8, 2016, SeaWorld released a video on its website
describing Tilikum’s declining health due to a bacterial infection in his

473, 473 (2003) (“Among the carnivores, naturally wide-ranging species show the most
evidence of stress and/or psychological dysfunction in captivity . . . . Husbandry of these
species in captivity is therefore in need of improvement, such as provision of extra
space.”).

86 Rupert Neate, SeaWorld to End Killer Whale Shows in Wake of Mounting Pro-
tests, GUARDIAN (Nov. 9, 2015, 4:19 PM), https:/www.theguardian.com/us-news/2015/
nov/09/seaworld-end-orca-whale-shows-san-diego [https:/perma.cc/AE6F-RKUK] (ac-
cessed July 31, 2018). See also Educational Encounters and Experiences that Matter,
SEaAWoRLD CAREs, https:/seaworldcares.com/en/Future/Educational-Encounters/ [http
s://perma.cc/3TFL-H6QE] (accessed July 31, 2018) (announcing new orca educational
experiences at SeaWorld).

87 SeaWorld Announces First-of-its-Kind Killer Whale Environment and More Than
$10 Million in New Funding for Research and Conservation Projects, SEAWORLD PARKS
& Ent. (Aug. 15, 2014), https://seaworldentertainment.com/en/media/company-news/
blue-world-project [https://perma.cc/PP8P-Z3ZY] (accessed July 31, 2018).

88 CAL. CoasTAL CoMM'N, TRANSCRIPT OF PROCEEDINGS 325-28 (Oct. 8, 2015); CaL.
Coastar, Comm'N, PERMIT APPLICATION No. 6-15-0424, NoTick oF INTENT TO ISSUE PER-
mit, at 3 (Dec. 3, 2015).

89 Verified Petition for Writ of Mandate & Complaint for Declaratory Relief at 3,
SeaWorld v. Cal. Coastal Comm’n, No. 37-2015-00043163-CU-WM-CTL (Cal. Super. Ct.
San Diego 2015).

90 SeaWorld Announces Last Generation of Orcas in its Care, SEAWORLD ENTERTAIN-
MENT (Mar. 17, 2016), http:/www.seaworldinvestors.com/news-releases/news-release-
details/2016/SeaWorld-Announces-Last-Generation-Of-Orcas-In-Its-Care/default.aspx
[https://perma.cc/CQ22-H826] (accessed July 31, 2018).

91 Blue World Coastal Development Permit Withdrawn in California, SEAWORLD
Cares, https://seaworldcares.com/2016/04/California-Coastal-Commission-Letter-for-
Blue-World-Project/ [https://perma.cc/9CNQ-NWTV] (accessed July 31, 2018).

92 Sophia Bollag, California Bans Orca Captivity and Breeding Following
SeaWorld’s Decision to End Its Program, L.A. TimEs (Sept. 13, 2016, 2:02 PM), http://
www.latimes.com/politics/essential/la-pol-sac-essential-politics-updates-california-bans-
orca-captivity-and-1473800196-htmlstory.html [https:/perma.cc/JB59-AYBH] (accessed
July 31, 2018).
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lungs.?3 The infection was resistant to antibiotics, a problem com-
monly seen in animals exposed to long-term antibiotic use, such as
captive orcas.?* According to the March 8 video, Tilikum was not ex-
pected to survive his illness.?> In another video released on June 29,
2016, SeaWorld indicated that Tilikum’s health had improved but that
his condition was still “guarded.”® SeaWorld did not release any addi-
tional reports about Tilikum’s health before his death about six
months later.

In its announcement of Tilikum’s death, SeaWorld stated that
“[wlhile the official cause of death will not be determined until the nec-
ropsy is completed, the SeaWorld veterinarians were treating a persis-
tent and complicated bacterial lung infection. The suspected bacteria
is part of a group of bacteria that is found in water and soil both in
wild habitats and zoological settings.”7

2. Kyara

On July 24, 2017, Kyara, one of Tilikum’s progeny (his grand-
daughter), died at SeaWorld’s San Antonio facility.?® Kyara died from
lung disease after a serious case of pneumonia, according to
SeaWorld.?® In a statement, SeaWorld stated that she succumbed to
“serious and progressive health issues that the animal care and veteri-
nary teams had been aggressively treating.”19° SeaWorld also linked
Kyara’s death to health issues afflicting orcas in the wild by stating
“[plneumonia has been identified as one of the most common causes of
morbidity or illness in whales and dolphins, both in the wild and aqua-
riums.”191 SeaWorld cited scientific literature supporting the common
affliction of pneumonia in the wild and captivity.102

93 SeaWorld Parks & Entm’t, Caring for Tilikum the Killer Whale at 1:30, YouTUBE
(Mar. 8, 2016), https://www.youtube.com/watch?v=hXvsx0KS0Zk [https://perma.cc/VOE
P-RW7K] (accessed July 31, 2018) [hereinafter Caring for Tilikum the Killer Whale].

94 As Tilikum Ails, Questions for SeaWorld, KimMELA CTR. FOR ANIMAL Apvoc., INc.
(Mar. 9, 2016), http:/www.kimmela.org/2016/03/09/as-tilikum-ails-questions-for-sea
world/ [https://perma.cc/82ZN-ZSUW] (accessed July 31, 2018).

95 Caring for Tilikum the Killer Whale, supra note 93, at 2:30.

96 SeaWorld Parks & Entm’t, Checking in on Tilikum’s Progress at 0:23, YouTUBE
(Jun. 29, 2016), https:/www.youtube.com/watch?v=y7vyB4lbA8g [https://perma.cc/
LRD4-4SXK] (accessed July 31, 2018).

97 The Life and Care of Tilikum at Sea World, supra note 78.

98 Kyara, Last Killer Whale Born in Captivity at a SeaWorld Park, Dies at 3-Months-
Old, NBC NEews (Jul. 25, 2017, 7:08 AM), https://www.nbcnews.com/news/us-news/ky-
ara-last-killer-whale-born-captivity-seaworld-park-dies-3-n786206 [https:/perma.cc/
WFF5-NYT2] (accessed July 31, 2018, 7:08 AM). Kyara’s mother was Takara and Ky-
ara’s father was Kyuquot. Id.

99 SeaWorld is Saddened to Announce the Passing of Kyara, SEAWORLD CARES (up-
dated Sept. 28, 2017), https:/seaworldcares.com/kyara-update [https:/perma.cc/6G5A-
VLHS] (accessed July 31, 2018).

100 1.
101 J4.
102 Iq4.



2018] LOOKING BEHIND THE CURTAIN 319

3. Kasatka

Kasatka was born in 1977 and captured off the coast of Iceland on
October 26, 1978.193 Considered to be the matriarch of the San Diego
SeaWorld orca family, she had two daughters, two sons, six grandchil-
dren, and two great-grandchildren.1%4 However, like Tilikum, Kasatka
had violent interactions with a trainer: she pulled trainer Ken Peters
to the bottom of the tank during a show in 2006, as depicted in Black-
fish.105 Then, in 2008, she was diagnosed with a “bacterial respiratory
infection.”196 SeaWorld treated her for the illness for nine years, but
she declined to a point where she had to be euthanized.1°7 Towards the
end of her life, Kasatka also developed severe, locally extensive skin
lesions around her mandible.1°® SeaWorld said it would “conduct a full
post-mortem examination known as a necropsy to examine the extent
of her illness and how it impacted her organ function.”%? As with
Tilikum, SeaWorld claims that Kasatka’s illness is the most common
cause of orca mortality in the wild and captivity.110

4. Katina

On March 17, 2018, the matriarch of the SeaWorld orcas in Or-
lando, Katina, sustained serious injury to her dorsal fin.111

103 The Deadly History of Captive Killer Whales, Orca HoMmE (updated Dec. 6, 2017),
http://www.orcahome.de/orcadead.htm [https:/perma.cc/B935-63QM] (accessed July 31,
2018).

104 Kasatka, SEAWORLD SAN DiEco Brog (Aug. 15, 2017), https://seaworld.com/san-
diego/blog/kasatka [https:/perma.cc/XBL9-FEGX] (accessed July 31, 2018).

105 David Kirby, Near Death at SeaWorld: World Wide Exclusive Video, HUFFINGTON
Post (updated Dec. 6, 2017), https://www.huffingtonpost.com/david-kirby/near-death-
at-seaworld-wo_b_1697243.html [https:/perma.cc/UQ28-YRNB] (accessed dJuly 31,
2018).

106 Id.

107 Id4.

108 See Ameena Schelling, SeaWorld Orca Dies After Photos of ‘Terrible’ Skin Lesions
Emerge, Dopo (Aug. 16, 2017), https://www.thedodo.com/in-the-wild/seaworld-kasatka-
chin-lesions [https:/perma.cc/2YZG-XVEW] (accessed July 31, 2018) (“SeaWorld made
no mention of the lesions in the statement announcing [Kasatka’s] death.”).

109 Kasatka, supra note 104.

110 Lori Weisberg, One of SeaWorld’s Oldest Killer Whales Dies, SAN DiEcGo UNION-
TriB. (Aug. 16, 2017, 4:25 PM), http:/www.sandiegouniontribune.com/business/tour-
ism/sd-fi-orca-death-20170816-story.html [https:/perma.cc/D824-RJGN] (accessed July
31, 2018).

111 Caring for Katina, supra note 23.
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Sea World did not announce the injury until March 31, and when
it did so it provided very little information, stating only that the injury
was “the result of interaction with other members of the orca pod.”*12
SeaWorld claimed that “aggressive and antagonistic” interaction with
members of an orca pod “is a common occurrence among wild killer
whale pods, as well as those at SeaWorld” and that such behavior “is a
natural behavior we’d expect to see.”113

In response to SeaWorld’s explanation, five animal welfare groups
wrote to NMFS on April 19, 2018, to raise concerns over Katina’s in-
jury.114 They noted that the wound is very serious and may never heal
because it is so deep and the gravitational pull on the edges as a result
of captivity in a small concrete tank is an impediment to the closing of
the torn fin.11% They also noted that such a large wound is susceptible
to infection from environmental pathogens, a leading cause of death
among whales in captivity, and that captive whales have a predisposi-
tion to secondary infection as a result of immune compromise from the

112 1.

113 1.

114 Tetter from Naomi A. Rose, Marine Mammal Scientist, Animal Welfare Inst., et.
al, to Chris Oliver, Assistant Admin. for Fisheries, Office of Protected Res., Nat’l
Oceanic & Atmospheric Admin. & Nat’'l Marine Fisheries Serv. 1 (Apr. 19, 2018) (on file
with Animal Law).

115 Iq4.
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stress of being maintained in concrete tanks and unnatural social set-
tings with other animals.116

The groups further noted that SeaWorld’s assertions about an
orca “pod” at its facility and aggression within pods in the wild are
misleading. The artificial social structure at SeaWorld does not consti-
tute a “pod,” they stated, because it does not consist of a family unit of
several generations, as in the wild. Instead, it consists of only five
whales, two of whom are not related to Katina, one of whom is the
result of inbreeding Katina with her son, and her grandson.'1? As the
groups explained, aggression of the nature alleged by SeaWorld among
whales in the same pod in the wild has never been observed. In fact, in
the wild, Katina would be the matriarch, overseeing a cohesive family
unit of several generations where such violent interactions would be
rare, if not nonexistent.118

The animal welfare groups expressed their view that it was more
likely that Katina’s injury was caused by SeaWorld’s facility itself,
such as her dorsal fin being caught between the bars or hinges of the
automated gates, tearing the tissue.l1® Given the serious nature of the
injury, the groups asked NMFS to use its MMPA permit authority to
inspect the SeaWorld records about the injury.12° In addition, the Peo-
ple for the Ethical Treatment of Animals (PETA) filed a complaint
with APHIS, asking it to investigate.121

C. The MMPA Permits for the SeaWorld Whales

The permits for the three deceased SeaWorld orcas demonstrate
how information about the medical history and cause of death of many
cetaceans in captivity can be made accessible in the public realm.

1. Kasatka’s Permit

NMEFS issued a permit to SeaWorld on June 30, 1978, to take and
import four killer whales from North Atlantic waters, Iceland, or
Scandinavia.l22

Under General Condition C.4., the permit requires SeaWorld to
maintain a variety of records and reports.122 General Condition C.4.d.
requires SeaWorld to submit an autopsy and clinical history within

116 Id. at 1-2.

117 Id. at 2.

118 J4.

119 J4.

120 Id. at 2-3.

121 Email from Jared Goodman, Director of Animal Law, People for the Ethical Treat-
ment of Animals Found., to Animal and Plant Health Inspection Serv., U.S. Dep’t of
Agric. (Apr. 2, 2018) (on file with Animal Law).

122 NaT’L MARINE FisHERIES SERV., U.S. DEP'T OF COMMERCE, MARINE MAMMAL PrOT.
Acr, PuBLic Dispray PeErmiT No. 240 (Jun. 30, 1978) [hereinafter PErmiT No. 240].

123 See id. at 3—4 (“The Permit Holder shall maintain sufficient written records re-
garding the marine mammals taken or imported as authorized herein, and regarding
each marine mammal of the species authorized herein to be taken or imported in its
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thirty days of the death of each animal.1?4 General Condition C.5.b.
requires SeaWorld to “make every reasonable attempt to notify the sci-
entific community of the availability of specimen materials.”125 The
permit, as issued, also included five pages of standard conditions for
care and maintenance of the animals in captivity, in General Condi-
tion D.126 NMFS rescinded these care and maintenance requirements
for all previously issued permits when APHIS promulgated its AWA
marine mammal regulations on June 22, 1979.127 NMFS did not re-
scind the necropsy/clinical history requirement in General Condition
C.4.d.128

2. Tilikum’s and Kyara’s Permit

SeaWorld applied for a permit to import Tilikum from Sealand of
the Pacific on November 6, 1991, nine months after the death of Keltie
Byrne, the Sealand trainer.12° This application also covered two adult
female killer whales (Haida and Nootka), both of whom were pregnant
at the time of the application.13? As grounds for the import permit,
SeaWorld stated that “[d]ue to the disruptive and potentially harmful
impact this male may have on the success of mother/calf nursing and
bonding, authorization is requested for the relocation of this animal to
SeaWorld of Florida as soon as possible.”131

While this application was pending, Haida gave birth to a calf on
December 24, 1991.132 Nootka gave birth a few months later, but the
calf did not survive.133 Tilikum subsequently became the target of ag-
gression from Haida and Nootka.134 Sealand placed Tilikum in a small
medical pool—maintaining the 20-foot whale in a 23-foot wide, 12-foot
deep space for weeks.135 On January 3, 1992, SeaWorld asked NMFS

possession or otherwise acquired, to allow for adequate identification of each such
mammal.”).

124 Id. at 4.

125 Id. at 5.

126 1d. § D.

127 Amendment to Conditions Imposed in Scientific Research and Public Display Per-
mits for Live Captive Marine Mammals, 44 Fed. Reg. 42204-05 (Jul. 19, 1979) (codified
at 50 C.F.R. pts. 215-16).

128 Id. at 42205.

129 NaT’L MARINE FisHeries Serv., U.S. DEP'T oF COMMERCE, APPLICATION FOR PER-
MIT FOR PuBLIc Dispray § IV(B), (C) (Nov. 6, 1991).

130 Id. § TV(A), (B).

131 Id. § IV(C).

132 Letter from Brad F. Andrews, Vice President of Zoological Operations, SeaWorld,
Inc., to Anne D. Terbush, Chief of Permits Div., Office of Protected Res., Nat’l Oceanic &
Atmospheric Admin. & Nat’l Marine Fisheries Serv. (Dec. 30, 1991) (on file with Animal
Law).

133 The Deadly History of Captive Killer Whales, supra note 103.

134 Tim Zimmermann, TiliLeaks: Exclusive Documents Reveal That Tilikum Was
Trapped in A 31-Foot Pool For 17 Consecutive Days, Dopo (Jul. 24, 2014), https://www
.thedodo.com/tilileaks-exclusive-documents—639864949.html [https:/perma.cc/4QNG-
SMPL] (accessed July 31, 2018).

135 Iq.
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for permission to import Tilikum on an emergency basis for his own
interest.13¢ NMFS criticized the manner in which Sealand and
SeaWorld handled the situation, because they failed to take protective
and proactive measures despite knowing months in advance that
Haida and Nootka would give birth.137 NMFS nonetheless issued the
emergency authorization in the form of a cooperative agreement be-
tween itself and SeaWorld, pending final action on the permit
application.138

NMFS granted Permit No. 774 to SeaWorld on October 7, 1992.139
The permit contained a variety of provisions related to importation,
care and maintenance while in captivity, progeny, and the deaths of
the animals.140 For purposes of reporting and providing information
about the death of the three whales, Permit No. 774 includes the fol-
lowing provisions, which are identical to the corresponding provisions
in Kasatka’s permit: SeaWorld must notify NMFS by telephone so
that, if practicable, a qualified observer may be present at the nec-
ropsy;141 SeaWorld “shall provide a report of the death” of an animal
subject to the permit within thirty days, including necropsy and
clinical history;'#2 and SeaWorld “shall make every reasonable at-
tempt to notify the scientific community of the availability of specimen
materials.”143 The permit has no termination date.14* The permit also
applies to Tilikum’s progeny, including Kyara, under Special Condi-
tions (B)(1)(c).145 Kasatka’s permit does not have a progeny
provision,146

136 Letter from Brad Andrews, Vice President of Zoological Operations, SeaWorld,
Inc., to Anne Terbush, Chief of Permit Div., Office of Protected Res., Nat'l Oceanic &
Atmospheric Admin. & Nat’l Marine Fisheries Serv. (Jan. 7, 1992) (on file with Animal
Law).

137 See Letter from Nancy Foster, Ph.D., Dir. of Office of Protected Res., Nat’l Marine
Fisheries Serv., to Brad Andrews, Vice President of Zoological Operations, SeaWorld,
Inc. (Jan. 8, 1992) (on file with Animal Law) (“[Bloth Sealand and Sea World had at
least two months advance knowledge of the imminent birth of at least one, and possibly
two, killer whale[ ] calves. Sealand is responsible for these animals and should have
taken steps to ensure that arrangements were made to hold the adult male killer whale,
‘Tillikum,” at or nearby the Sealand facility or at another facility in Canada following
such births.”).

138 Id. at 2.

139 Permut No. 774, supra note 80.

140 Id. This Article addresses only the permit terms and conditions that apply upon
the death of the whales and their progeny. Other terms and conditions of Permit No.
774 may also remain in effect after the 1994 amendments.

141 Id. at para. (B)(2)(b).

142 Id. at para. (C)(4)(d).

143 Id. at para. (C)(5)(b).

144 See id. at para. (B)(1)(e) (“The terms and conditions of this Permit shall remain in
effect as long as the marine mammals . . . imported hereunder are maintained in captiv-
ity under the authority and responsibility of the Permit Holder.”).

145 See id. at para. (B)(1)(e) (applying the terms and conditions of the Permit to the
progeny of the marine mammal).

146 See PerMIT No. 240, supra note 122 (omitting a progeny provision).
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3. Katina’s Permit

Katina was imported pursuant to the same permit for Kasatka,
issued on June 30, 1978. In addition to the necropsy provision, Permit
No. 240 for Kasatka and Katina includes General Condition C.8.,
under which the Director of NMFS may request to inspect SeaWorld’s
“records and facilities” so far as such records and facilities “pertain to
activities authorized by this Permit, relate to the species covered by
the Permit, or pertain to the Director’s responsibilities under the Act.”
All of these prerequisites are met by Katina’s injury at SeaWorld as
part of its public display program. The injury relates to orcas, as cov-
ered by the permit, and the public display activities involving Katina
are authorized by the Permit. In addition, Katina’s injuries have been
caused, according to SeaWorld, by other whales held at its Orlando
facility, or, as is more likely, by the facility itself, which pertains to the
Permit activities.

Finally, because SeaWorld alleges that the injury is typical of the
kind of aggression that occurs in the wild, even under the claim the
NMEFS does not have any role for captive marine mammals, the injury
and its purported cause fall under “the Director’s responsibilities
under the Act.” Thus, General Condition C.8 is clearly applicable to
Katina’s injury and puts NMFS in the position to inspect SeaWorld’s
records and facilities.

D. The Importance of Necropsy and Clinical History Reports

Well-conducted and well-documented necropsies and clinical his-
tories are important because they make it possible to evaluate the
cause of death and the health and behavioral history of the animals
involved. Necropsies are conducted and clinical histories recorded not
only to determine the cause of death of an individual animal, but also
to elicit information about the disease origin, its processes within the
body, predisposing factors, and the success or failure of treatments
provided.’*” The information gleaned from post-mortem pathology re-
ports can be used to inform captive management practices and tailor
medical intervention to improve and save the lives of animals.148 Of

147 See Patrick N. Nation, The Necropsy in Veterinary Medicine: Part 1 Reasons and
Principles at 5 (unpublished paper, Department of Laboratory Medicine and Pathology,
University of Alberta-Edmonton), http:/oahn.ca/wp-content/uploads/2015/06/The-Nec-
ropsy-in-Veterinary-Medicine-Part-1.pdf [https:/perma.cc/TU79-STSV] (accessed July
31, 2018) (“There are many reasons to conduct a necropsy in veterinary medicine|, in-
cluding]: to determine the cause of death of an animal . . . and to establish an etiology of

disease. . . . [To clarify] clinical signs, . . . to search for and assess concurrent disease
and management problems in order to establish causes of production loss. . . . [And] to
assess the effectiveness of medical or surgical therapy . . ..”).

148 See B. Bais et al, Study of Preventative Health Measures for Wildlife in Captivity:
A Review of Management Approaches, 2 INT'L J. oF Avian & WiLDLIFE Brorogy 73, 74
(“A thorough pathology examination allows evaluation of medical, management, and
nutritional programs. It is also valuable in identifying problems requiring immediate
action to safeguard the health of the collection.”).
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course, health records are also of considerable value for these same
reasons when obtained for animals that are still alive, such as Katina.

Every case of illness and/or death of a wild animal in captivity has
the potential to yield important information not only to help advance
animal management, but also to contribute to the conservation of wild
populations.’4® As wild populations become stressed by exposure to
noise and pollutants, they can be immune-suppressed and succumb to
infections from environmental organisms.'?0 Thus, clinical history and
pathology data for captive orcas may also shed light on the health sta-
tus of wild whales who occasionally succumb to similar diseases as
those commonly seen in captive individuals. For example, in the case
of Tilikum, SeaWorld claims the “suspected bacteria [causing
Tilikum’s death] is part of a group of bacteria that is found in water
and soil both in wild habitats and zoological settings.”151

In its March 8, 2017, video announcing Tilikum’s health problems,
SeaWorld confirmed the broad relevance of information about
Tilikum’s condition and treatment by saying, “[ilf Tilikum had shown
up with this disease in the wild, he would’ve been gone a long time
ago.”152 SeaWorld admits that the clinical treatment implemented
during Tilikum’s disease contains significant information, by stating,
“Tilikum’s veterinarians and caretakers delivered various treatment
regimens over the course of his illness, which consisted of, among other
things, combinations of anti-inflammatories, anti-bacterials, anti-nau-
sea medications, hydration therapy and aerosolized antimicrobial
therapy.”153

SeaWorld made similar statements in its press release about the
death of Kyara, noting the prevalence of pneumonia in captivity and
the wild, stating “[w]e are conducting a full examination to completely
understand what ultimately caused her death.”'54 It is clear from
these statements that SeaWorld understands the potential signifi-
cance of these clinical cases to wild orca health, and yet it routinely
refuses to release or publish pathology data for reference by the
greater scientific community, which flies in the face of its own pur-
ported mission.15%

149 Michael Hutchins, Serving Science and Conservation: The Biological Materials
Request Protocol of the New York Zoological Society, 9 Zoo BioLocy 447, 447 (1990)
(“Biological materials obtained during routine veterinary treatment and necropsies on
zoo and aquarium animals provide opportunities to study a wide variety of phenomena,
many of which have important implications for wildlife conservation and captive animal
management.”).

150 See Gregory D. Bossart, Marine Mammals as Sentinel Species for Oceans and
Human Health, 19 OcEanoGraPHY 134, 135 (2006) (finding emerging and resurging dis-
eases in dolphins and manatees as a result of environmental distress).

151 The Life and Care of Tilikum at Sea World, supra note 78.

152 Caring for Tilikum the Killer Whale, supra note 93, at 2:12.

153 The Life and Care of Tilikum at Sea World, supra note 78.

154 SeaWorld is Saddened to Announce the Passing of Kyara, supra note 99.

155 On March 13, eight experts on marine mammal stranding and veterinarians
wrote to NMFS under Section 402(c) of the MMPA, 16 U.S.C. § 1421a(c), to request
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SeaWorld further reinforced this point in its public statements
about the health problems confronting J-50, a four year-old orca in the
wild who was part of the endangered Southern Resident Killer Whale
population. J-50, also known as Scarlett, was the subject of careful
monitoring since 2017 due to her small size and rapid loss of weight.156
Her health condition deteriorated and became critical during the sum-
mer of 2018, and NOAA conducted an effort to determine and address
the cause of her poor health, aided by outside experts from organiza-
tions like The Whale Sanctuary Project and SeaWorld.157 Unfortu-
nately, these efforts did not succeed, and J-50 was declared presumed
dead on September 13, 2018.158

During the rescue effort, SeaWorld lauded its own role in the res-
cue program saying “a lot of the reasons they have been able to make
some progress in this case, is because of SeaWorld’s extensive medical
history with the whales that are here [at SeaWorld] in captivity and
then using that as a baseline to compare [sic] the killer whales in this
population.”'®® Thus, SeaWorld again conceded that its medical
records for captive whales are relevant to the health of whales in the
wild and NOAA’s conservation, management, rescue, and rehabilita-
tion programs.

In response to the SeaWorld statement on the relevance of its
medical records to the J-50 rescue effort, four animal welfare groups
wrote to NMF'S, again requesting that the necropsy and clinical his-
tory requirements of SeaWorld’s orca permits be enforced.1¢° The orga-
nizations noted that SeaWorld’s statement about its role with J-50 and

information on health factors relevant to the rescue, rehabilitation and possible release
of stranded animals. Letter from Dr. Heather Rally, et al., to Chris Oliver, Assistant
Admin. for Fisheries, Office of Protected Res., Nat'l Oceanic & Atmospheric Admin. &
Nat’l Marine Fisheries Serv. (Mar. 13, 2018) [hereinafter Letter from Dr. Heather Rally
(Mar. 13, 2018)]. Under Section 402(b), NMFS has a duty to collect, and periodically
update appropriate scientific literature on marine mammal health disease and rehabili-
tation, causes of illnesses and deaths of stranded marine mammals, and other life his-
tory and reference level data. The experts also cited to the MMPA permit requirements.
NMEFS responded on March 28, 2018, again stating “NMF'S believes the necropsy provi-
sions of those permits were effectively extinguished by the 1994 Amendments to the
MMPA.” NMFS also stated “Section 402 does not or compel any entity to provide their
data on marine mammal health or disease.” Letter from Chris Oliver, Assistant Admin.
for Fisheries, Office of Protected Res., Nat’l Oceanic & Atmospheric Admin. & Nat’l
Marine Fisheries Serv., to Dr. Heather Rally (Mar. 28, 2018) [hereinafter Letter from
Chris Oliver (Mar. 28, 2018)].

156 Lynda Mapes, Orca J50 presumed dead but NOAA continues search, SEATTLE
TmvEes, (Sept. 13, 2018), https://www.seattletimes.com/seattle-news/environment/orca-
jb0-declared-dead-after-search-southern-residents-down-to-74-whales/ [https:/perma
.cc/P3ES-9A5Y] (accessed Sept. 23, 2018).

157 Id.

158 Jd.

159 Chris Gros, Saving J50: SeaWorld Researcher Helping Starving Whale (Aug. 20,
2018), http://www.cbs8.com/story/38924199/saving-j50-seaworld-researcher-helping-
starving-killer-whale [https:/perma.cc/F4X9-PS7B] (accessed Sept. 23, 2018).

160 Letter from Naomi Rose, Marine Mammal Scientist, Animal Welfare Inst., et al.,
to Chris Oliver, Assistant Admin. for Fisheries, Office of Protected Res., Nat’l Oceanic &
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the value of its database on captive whales is inconsistent with its re-
fusal to release the orca necropsies and other medical records, as re-
quired by the MMPA permits. NMFS denied that request in a
September 7, 2018 letter, again asserting it lacked jurisdiction to do
50.161

The MMC recognized the importance of necropsy and clinical his-
tory reports to captive as well as wild cetaceans in its March 28, 2017,
communication to NMFS, in response to the issue of whether the con-
ditions of Tilikum’s permit remained relevant to NMFS jurisdiction
over wild cetaceans.'2 The MMC noted four reasons to support the
importance of these medical documents: (1) information on organisms
cultured from captive animals with known clinical signs and history
could help interpret the significance of organisms cultured from wild
animals of the same species; (2) understanding the types of lesions ob-
served in postmortem captive animals helps interpret results from
wild animals and guide investigations into current conservation is-
sues; (3) samples collected at necropsy for contaminant analyses, com-
bined with reproductive history, could help determine the role of
contaminants in reproductive failure; and (4) medical histories could
help regulatory agencies structure permits to select for those wild-
caught animals most likely to adjust to captivity.163

In addition to providing important information pertinent to the
health of captive-held and wild animals, necropsy and clinical history
reports are important for regulatory purposes. They can shed light on
the question of whether animals should ever be removed from the wild
for their conservation.164¢ The health information contained in these
documents can also inform the development and implementation of
species-specific regulations and protocols to improve the lives of ani-
mals housed in captivity.

Without transparency and tangible data, proposals and protocols
for future research would be compromised. In addition, agency or
third-party oversight, stranding!6® responses, and efforts to correct

Atmosphere Admin. & Nat’l Marine Fisheries Serv. (Aug. 28, 2018) (on file with Animal
Law).

161 Letter from Chris Oliver, Assistant Admin. for Fisheries, Office of Protected Re-
sources, Nat'l Oceanic & Atmosphere Admin. & Nat’l Marine Fisheries Serv. to Naomi
Rose, Marine Mammal Scientist, Animal Welfare Inst. (Sept. 7, 2018) (on file with
Animal Law).

162 FE-mail from Michael L. Gosliner, Gen. Counsel, Marine Mammal Comm’n, to
Mary O’Brien, Office of Gen. Counsel, Nat’l Oceanic & Atmospheric Admin. (Mar. 28,
2017) (on file with Animal Law).

163 4.

164 Corrine Henn, Common Illnesses Seen in Captive Whales Prove It’s Time to Empty
the Tanks!, ONE GREEN PraNET (Feb. 2016), http:/www.onegreenplanet.org/animal-
sandnature/common-illnesses-seen-in-captive-whales/ [https:/perma.cc/9A23-A7PL]
(accessed July 31, 2018).

165 The term “stranding” in this context refers to an event in the wild in which a
marine mammal is found dead on a beach, shore, or near shore waters, or when found
alive onshore or in nearshore waters such that the animal is unable to return to open
water or is unlikely to survive without physical assistance or medical intervention.
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outdated and ineffective industry-standard husbandry practices for
the betterment of animal welfare would be frustrated.

For these reasons, the medical and scientific value of obtaining
these reports for critical and independent analysis becomes clear when
the applicability of such permit requirements to the full class of the
subject animals is taken into account. Looking only at cetaceans, ap-
proximately 260 whales and dolphins have been maintained in captiv-
ity in the United States since before 1994, which, as discussed in the
next Section, is when NMFS stopped including necropsy and clinical
history report requirements in its MMPA public display permits.166
Many of these animals are likely to be subject to MMPA permits that
contain the same standard necropsy and clinical history requirements.
Some of those permits, in turn, will include progeny provisions similar
to Tilikum’s, which would extend the same requirements to the off-
spring of these animals. In fact, NMFS states that “we have [hun-
dreds] more pre-1994 [public display] permits that have the same
provisions.”167 Taken together, the information that should be in
NMEFS files and accessible to experts and the public would include a
very significant body of data and information that is of great value for
marine mammal science, husbandry, and the evaluation of the ethical
considerations governing the maintenance of whales and dolphins in
captivity. Unfortunately, whatever information those reports contain
is accessible only to the institutions that hold the animals under their
control.

E. Consideration of the Pre-1994 Permit Requirements
by the Federal Agencies

With knowledge of the important reasons for public disclosure of
necropsy reports and clinical histories, and the declining health of
Tilikum, in 2016 and 2017 PETA conducted research and analysis of
the grounds upon which information could be obtained if SeaWorld
would not release it on a voluntary basis. For months beginning in the
fall of 2016, PETA, joined by the Animal Welfare Institute (AWI), en-
gaged in meetings and conversations with NMFS, FWS, and APHIS
(including FWS and NMFS agency legal counsel) regarding Tilikum’s
declining health and the need for full transparency of his health
records.'®8 The purpose of these meetings was to seek agency com-
ments on the legal theory for continued applicability of the pre-1994
permits, and to establish a cooperative approach for obtaining and

166 See NATL OcEaNIC & ATMOSPHERIC ADMIN., supra note 12 (listing cetacean spe-
cies held captive in the United States).

167 Email from Amy Sloan, Nat’l Oceanic & Atmospheric Admin., to Tiffini Brookens,
Marine Mammal Comm’n (Jan. 26, 2017) (on file with Animal Law).

168 Meeting with Nat’l Marine Fisheries Serv. (Oct. 3, 2016); Meeting with Marine
Mammal Comm’n (Oct. 4, 2016); Meeting with Marine Mammal Comm’n (Dec. 14,
2016); Meeting with U.S. Fish & Wildlife Serv. (Dec. 16, 2016); Meeting with Solicitor’s
Office, U.S. Fish & Wildlife Serv. (Apr. 27, 2017).
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sharing necropsy and clinical health records.®® PETA/AWI also em-
phasized that the goal was to achieve the voluntary release of informa-
tion by SeaWorld and similarly situated facilities;17° enforcement and
litigation were regarded as the last resort.

After SeaWorld reported on January 6, 2017, that Tilikum had
died, counsel to PETA/AWI immediately informed NMF'S by email that
the permit requirements relating to notice of death and necropsy re-
quirements in Permit No. 774 were now activated and subject to
NMFS enforcement.'’t PETA, AWI, and other organizations sent let-
ters to NMF'S on January 9 and 10, confirming the applicability of the
permit requirements and asking for a meeting to discuss enforce-
ment.1”2 NMFS responded on January 19, indicating that it was con-
sulting with FWS and MMC, was aware of the time-sensitive nature of
the issues, and would respond soon about the meeting.173 AWI also
wrote to APHIS on February 10, requesting that it use its authority
under the AWA regulations to request Tilikum’s necropsy.1’* APHIS
never responded. AWI, PETA, and other groups wrote to NMFS again
on February 14, repeating the request for a meeting and asking that
enforcement procedures be initiated as a result of SeaWorld’s failure to
submit the necropsy report within the required thirty-day period,
which had expired.17>

On March 8, NMF'S offered to set up a meeting to discuss the nec-
ropsy report.176¢ AWI responded by asking what position NMFS would

169 See E-mail from Naomi Rose, Marine Mammal Scientist, Animal Welfare Inst., to
Joel Manby, Chief Exec. Officer, SeaWorld (Mar. 25, 2017) (on file with Animal Law)
(“As I explained in my initial outreach to you in January, several NGOs, including AWI,
have been addressing the necropsy provisions in Tilikum’s import permit. To date, we
have an ongoing dialog with the relevant agencies about having these provisions
enforced.”).

170 See id. (“I would like to request again that SeaWorld comply voluntarily with
these required permit provisions.”).

171 E-mail from Donald Baur, Partner, Perkins Coie LLP, to Donna Wieting, Dir. of
Protected Res., NOAA, et al., (Jan. 6, 2017) (on file with Animal Law).

172 Letter from Jared Goodman, Dir. of Animal Law, People for the Ethical Treat-
ment of Animals, to Eileen Sobeck, Assistant Adm’r for Fisheries, Nat’l Marine Fisher-
ies Serv. (Jan. 9, 2017) (on file with Animal Law); Letter from Naomi Rose, Marine
Mammal Scientist, Animal Welfare Inst., et al., to Eileen Sobek, Assistant Adm’r, Nat’l
Marine Fisheries Serv. (Jan. 10, 2017) (on file with Animal Law).

173 Letter from Donna Wieting, Dir. of Protected Res., Nat’l Marine Fisheries Serv.,
to Naomi Rose, Marine Mammal Scientist, Animal Welfare Inst. (Jan. 19, 2017) (on file
with Animal Law).

174 Letter from Georgia Hancock, General Counsel, Animal Welfare Inst., to Barbara
Kohn, Senior Staff Veterinarian, Animal and Plant Health Inspection Serv. (Feb. 10,
2017) (on file with Animal Law).

175 Letter from Naomi Rose, Marine Mammal Scientist, Animal Welfare Inst., et al.,
to Sam Rauch, Acting Assistant Adm’r, Nat’l Marine Fisheries Serv. (Feb. 14, 2017) (on
file with Animal Law).

176 E-mail from Amy Sloan, Research Permit Program Lead, Nat'l Marine Fisheries
Serv., to Naomi Rose, Marine Mammal Scientist, Animal Welfare Inst. (Mar. 8, 2017)
(on file with Animal Law).
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set forth in the meeting.'”” NMFS responded by email on March 10,
stating:

We had intended to provide our position in person at the meeting. Since
you asked we send you an overview of how the agency intends to proceed
and “a summary of any NOAA legal analysis,” in advance of the meeting,
I'll provide our position here.

NMFS believes the necropsy provisions of the 1992 permit were effectively
extinguished by the 1994 amendments to the MMPA and that jurisdiction
over necropsies and associated reports is the province of APHIS under the
AWA and its regulations. Thus, we will not be enforcing the necropsy-re-
lated provisions of the permit. The legal analysis supporting this determi-
nation is exempt from disclosure under the attorney-client privilege, and
we will not be discussing it in any detail at the meeting.178

Based on the NMFS response that it had reached a conclusion
that the 1992 permit requirements no longer applied and it would not
be discussing the basis for that conclusion, PETA and AWI determined
there was no reason to meet with NMFS. Instead, on March 13, AWI
and other animal welfare organizations asked the MMC to convene a
meeting with all federal agencies, SeaWorld, and other stakeholders to
discuss the issue.17® Communications with the MMC confirmed that
NMFS failed to complete its consultation on the applicability of the
necropsy/clinical history requirement before it issued its March 10 fi-
nal determination.180 In fact, NMF'S did not even share its legal analy-

177 E-mail from Naomi Rose, Marine Mammal Scientist, Animal Welfare Inst., to
Amy Sloan, Research Permit Program Lead, Nat’l Marine Fisheries Serv. (Mar. 9, 2017)
(on file with Animal Law).

178 E-mail from Amy Sloan, Research Permit Program Lead, NOAA, to Naomi Rose,
Marine Mammal Scientist, Animal Welfare Inst. (Mar. 10, 2017) (on file with Animal
Law).

179 Letter from Naomi Rose, Marine Mammal Scientist, Animal Welfare Inst., et al.,
to Rebecca Lent, Exec. Dir., Marine Mammal Comm’n (Mar. 13, 2017) (on file with
Animal Law).

180 The timeline of communications between the National Marine Fisheries Service
(NMFS), Marine Mammal Commission (MMC), and the Fish and Wildlife Services
(FWS) is as follows:

e Mar. 7,2017: MMC met with NMFS, and NMFS for the first time shared with
MMC its draft legal analysis;

e Mar. 10, 2017: NMFS advised the People for the Ethical Treatment of Animals
(PETA)/AWI that it had concluded that the 1994 Amendments “effectively ex-
tinguished” Tilikum’s permit and that the legal basis for its conclusion would
be withheld from disclosure;

e Mar. 15, 2017: NMFS emailed its draft legal analysis to MMC;

e Mar. 28, 2017: MMC provided comments on the draft legal analysis to the
NOAA Office of General Counsel,

e Apr. 7, 2017: The Department of the Interior Solicitor’s Office sent comments
on the draft legal analysis to NMFS and MMC; and

e Apr. 7,9, and 13, 2017: The NOAA general counsel sent follow-up emails (on
file with Animal Law).

See E-mail from Mike Gosliner, General Counsel, Marine Mammal Comm’n, to Donald
Baur, Partner, Perkins Coie LLP (Aug. 18, 2017) (on file with Animal Law) (outlining
the timeline of communications listed above).
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sis with the MMC until March 15, and the MMC provided comments
on March 28.181 Legal counsel for FWS provided comments on April
7.182 Thus, NMFS rendered its conclusion on the applicability of
Tilikum’s permit well in advance of receiving comments from its sister
agencies or completing consultation with the MMC. The content of
those interagency comments and analyses have not been made
available.

On March 25, AWI reached out to SeaWorld to seek voluntary
compliance.183 AWI indicated that an “open letter” made available to
the media would be sent to SeaWorld if necessary,184 but the goal was
to avoid taking such action. AWI asked for a response within two
weeks (by April 7).185 Joel Manby, SeaWorld CEO at that time re-
sponded on April 13, saying that SeaWorld would not release the infor-
mation and that it had a strong record of promoting scientific
research.186

On April 24, MMC issued an invitation to the requested meeting
to AWI, PETA, NMFS, FWS, APHIS, SeaWorld, and the Association of
Zoos and Aquariums.187 The meeting took place on May 1, at the MMC
office in Bethesda.1®8 The meeting covered several topics related to re-
cord-keeping, research, and publication of information about marine
mammals in captivity.18® At the meeting, SeaWorld representatives
stated that Tilikum’s necropsy report and related clinical history infor-
mation would not be released.190 SeaWorld also discussed the practice
it followed for controlling access to data and records about the animals
held at its facilities.1?! Scientists not working for SeaWorld could sub-
mit research proposals.192 SeaWorld employees would review the pro-

181 J4.

182 Jd.

183 Rose, supra note 169.

184 Jd.

185 Jd.

186 See E-mail from Joel Manby, Chief Exec. Officer, SeaWorld Parks & Ent., to
Naomi Rose, Marine Mammal Specialist, Animal Welfare Inst. (Apr. 13, 2017) (on file
with Animal Law) (“We are sharing, and intend to continue sharing Tilikum’s informa-
tion through the standard, and professionally accepted methods of science . . . [and] we
also remain committed to advancing legitimate scientific research.”). Manby resigned
from his position as CEO on February 27, 2018. SeaWorld Entertainment, Inc. An-
nounces Leadership Transition Plan, SEAWoORLD Ent. (Feb. 27, 2018), http:/www
.seaworldinvestors.com/news-releases/news-release-details/2018/SeaWorld-Entertain-
ment-Inc-Announces-Leadership-Transition-Plan/default.aspx [https:/perma.cc/LE85-
CFY2] (accessed Sept. 23, 2018).

187 E-mail from Rebecca Lent, Exec. Dir., Marine Mammal Comm., to Animal & Plant
Health Inspection Serv., Nat’l Marine Fisheries Serv., SeaWorld, Dept. of Interior, U.S.
Fish & Wildlife Serv., & Ass’n of Zoos & Aquariums (Apr. 24, 2017) (on file with Animal
Law).

188 Memorandum from Donald C. Baur to File 1 (May 4, 2017) (on file with Animal
Law).

189 Id.

190 Id. at 3.

191 Id. at 2.

192 J4.
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posals and, if in furtherance of SeaWorld objectives, approve access to
the records by the researcher.1°2 Any resulting publication would have
to include SeaWorld employees as co-authors.194 SeaWorld does not
include outside experts in the review of proposals, and does not typi-
cally provide an explanation of the reason for rejecting research pro-
posals and requests for access to information.19%

193 I4.

194 1.

195 See id. (recalling a statement from SeaWorld’s veterinarian Dr. Dold that outside
parties do not have a role in the review of internal records). SeaWorld proclaims that it
has made effective use of the information it holds on its captive animals. For example,
in response to a FOIA lawsuit by AWI seeking information about the NMFS legal posi-
tion or the requirements of Tilikum’s permit, infra note 204, SeaWorld issued the fol-
lowing statement for inclusion in an article by the Times of San Diego: “As required,
SeaWorld submits mortality information to appropriate regulatory agencies. Addition-
ally, we share this information with the public, and the zoological community. Necropsy
reports contain complex medical information and analysis, which are best interpreted
and used by researchers and trained specialists. SeaWorld does release specific nec-
ropsy findings via peer-reviewed scientific papers where the information is useful to the
health and management of both free-ranging animals and those in human care. Our
teams work with a variety of scientists to assure that the data and biomaterials from
the animals are available for specific and verified scientific studies that will benefit
those species today and in the future. Those interested in reading more about
SeaWorld’s scientific contributions can review the more than 350 peer-reviewed arti-
cles, book chapters and books our team members have authored at SeaWorldCares
.com.” Ken Stone, SeaWorld Hiding Orca Necropsies, Including San Diego’s Kasatka,
Federal Suit Claims, TimEs SAN Dieco (Jan. 11, 2018), https://timesofsandiego.com/
business/2018/01/11/seaworld-hiding-orca-necropsies-including-san-diegos-kasatka-fed-
eral-suit-claims/ [https:/perma.cc/2N56-R9JY] (accessed July 31, 2017). SeaWorld’s
statement can be readily deconstructed. First, SeaWorld carefully chooses its words to
say it “submits mortality information to appropriate regulatory agencies.” Id. (empha-
sis added). This “information” does not include the full reports and underlying data, but
only summaries or general statements as drafted by SeaWorld representatives. Second,
to the extent this “information” is shared with the public and the zoological community,
again it is not the full reports and data, but only the information SeaWorld chooses to
release. Third, SeaWorld maintains that necropsy reports and clinical histories are not
required to be submitted for marine mammals. In fact, SeaWorld has expressly refused
to release Tilikum’s necropsy and clinical history reports to the public, zoological com-
munity, or any government agency. Fourth, numerous experts in the field are available
to review the reports and interpret them for the public; the significance of the data will
not be lost to the public. Fifth, SeaWorld has considerable control over the “scientists” it
works with and the “verified . . . studies” that will be prepared. If SeaWorld does not
approve of a subject for study or the resulting analysis, then it can be expected that the
studies will not be released. Sixth, out of the “more than 350 peer-reviewed articles”
that SeaWorld touts, only around fifty-five have been about orcas. Among those, only
two of them mention an orca necropsy finding. See Charles Buck et al., Isolation of St.
Louis Encephalitis Virus from a Killer Whale, 1 CLINICAL & DiagNosTic ViROLOGY 109,
109 (1993) (stating that the killer whale’s “necropsy was unremarkable”); Judy St.
Leger et al., West Nile Virus Infection in Killer Whale, Texas, USA, 2007, 17 EMERGING
InFEcTIOUS DI1sEases 1531, 1531 (2011) (discussing the examination of a 14-year old
male killer whale at a marine park in San Antonio that died suddenly). Finally, in re-
sponse to the information set forth in SeaWorldCares.com, a website has been estab-
lished called “SeaWorld Fact Check.” This website contains a series of rebuttal points to
SeaWorld media releases and other statements. For example, on the subject of
SeaWorld scientific contributions on orcas, SeaWorld Fact Check states: “Notably,
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On July 31, 2017, a coalition of animal welfare organizations
wrote to NMF'S asking for enforcement of the necropsy and clinical his-
tory requirements of Tilikum’s permit to his most recently deceased
progeny, Kyara.196 As noted in its March 25 email, AWI sent another
email to Mr. Manby on August 4, 2017, communicating the imminent
release of an open letter.197

In an additional effort to get SeaWorld to submit the information
about Tilikum and Kyara voluntarily, a coalition of five animal welfare
organizations sent the open letter to Mr. Manby on August 8, 2017.198
SeaWorld did not reply. As in the case of Tilikum, SeaWorld kept Ky-
ara’s records secret and did not submit necropsy or clinical history re-
ports to NMFS.

With the death of Kasatka on August 15, the coalition of animal
welfare organizations sent yet another letter to NMFS, this time seek-
ing enforcement of the necropsy provisions of her Permit No. 240.199

SeaWorld has not made its orca publications readily available for the public to
download (with the exception of articles published in “open access” journals). When a
zoology student asked SeaWorld for details about its research publications, the com-
pany replied, “Our research, in general, is not available for people outside the zoological
society to read and review. Although we do an extensive amount of research there is
little we can directly point you to [sic].” The company directs people to Google Scholar or
a college library for its publications, when in fact very few of them are available through
these sources. SeaWorld claims that easy access to its ‘collection’ of animals has re-
sulted in research that helps wild counterparts. SeaWorld’s website lists its orca-spe-
cific publications; until July 2014, the list included duplicate listings of the same
papers, a book review and erroneously-cited publications. SeaWorld claims this bibliog-
raphy represented research essential to protecting free-ranging orca populations. Fol-
lowing criticism of this bibliography (Schiffman 2014), SeaWorld removed it and posted
a revised version soon after. The revised list now shows that SeaWorld began publish-
ing peer-reviewed papers on orcas in 1977 and since then its employees have produced
only fifty-one publications (i.e., 1.3 publications per year over the 38-year period and
with more than half of those published before 2000). Of these fifty-one, seven were not
peer-reviewed (a critical aspect for classification as a scientific publication). Three deal
directly with the capture of free-ranging orcas (a practice SeaWorld has pledged to dis-
continue). Eight are only relevant to the keeping of captive orcas (such as artificial in-
semination or the demographics of captive whales). Another paper uses data collected
from captive orcas, but is purely a statistical model and of no relevance to orcas (free-
ranging or captive). Thus there are thirty-two published, peer-reviewed scientific pa-
pers related to free-ranging orcas (i.e., less than one per year). Research, SEAWORLD
Factr CHEck, http://www.seaworldfactcheck.com/research.htm [https:/perma.cc/S3XQ-
5UFZ] (accessed July 31, 2018). As this discussion shows, SeaWorld’s claims of an open
and thorough scientific research and information-sharing program should be viewed
skeptically.

196 Letter from Naomi Rose, Marine Mammal Scientist, Animal Welfare Inst., et al.,
to Chris Oliver, Assistant Adm’r for Fisheries, Office of Protected Resources, Nat’l
Oceanic & Atmosphere Admin. & Nat’l Marine Fisheries Serv. (July 31, 2017) (on file
with Animal Law).

197 Email from Naomi Rose, Marine Mammal Scientist, Animal Welfare Inst., et al.,
to Joel Manby, CEO, SeaWorld (Aug. 4, 2017) (on file with Animal Law).

198 Letter from Naomi Rose, Marine Mammal Scientist, Animal Welfare Inst., et al.,
to Joel Manby, CEO, SeaWorld (Aug. 8, 2017) (on file with Animal Law).

199 Letter from Naomi Rose, Marine Mammal Scientist, Animal Welfare Inst., et al.,
to Chris Oliver, Assistant Adm’r for Fisheries, Office of Protected Resources, Nat’l
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Counsel to PETA/AWI submitted a detailed Legal Issue Paper confirm-
ing the legal basis for continuing applicability of the permit conditions
to the Assistant Administrator for Fisheries on August 29, 2017.200

NMFS provided perfunctory responses to the requests for enforce-
ment of the Kyara and Kasatka permit requirements in letters dated
September 7 and October 18, 2017.201 Each letter made the same
statement, repeating the language of the March 10 email that the 1994
amendments “effectively extinguished” the necropsy and clinical his-
tory permit requirements.202 Again, NMF'S did not provide any expla-
nation or legal rationale for its conclusion.

The MMC noted the untenable nature of the NMF'S refusal to re-
veal its legal analysis in a Freedom of Information Act (FOIA) re-
sponse letter to AWI on December 18, 2017, where General Counsel
Michael Gosliner stated that he was:

[Slympathetic to the position that [AWI] finds itself in — the responsible
agency (NMFS) has given you its legal conclusion that the 1994 amend-
ments to the MMPA extinguished the permit terms and conditions related
to necropsies and clinical histories, but has declined to provide you with its
rationale for this conclusion. I can see where that agency would not want to
share its draft legal analysis outside of the government, but once that con-
clusion has been reached, its final position no longer is pre-decisional.203

Because NMFS refused to respond in any way to the document re-
quest, AWI filed a lawsuit to compel compliance with FOIA on January
9, 2018.204 Ag a result, while SeaWorld refuses to release its medical

Oceanic & Atmosphere Admin. & Nat’l Marine Fisheries Serv. (Aug. 25, 2017) (on file
with Animal Law).

200 Letter from Donald Baur, Partner, Perkins Coie, to Chris Oliver, Assistant Adm’r
for Fisheries, Office of Protected Resources, Nat’l Oceanic & Atmosphere Admin. &
Nat’l Marine Fisheries Serv. (Aug. 29, 2017) (on file with Animal Law).

201 See Letter from Chris Oliver, Assistant Adm’r for Fisheries, Office of Protected
Resources, Nat’l Oceanic & Atmosphere Admin. & Nat’l Marine Fisheries Serv. (Sept. 7,
2017) (“As we have stated to you previously, NOAA’s NMF'S believes the necropsy provi-
sions of Permit No. 774, issued in 1992 were effectively extinguished by the 1994
amendments to the Marine Mammal Protection Act.”); Letter from Chris Oliver (Oct.
18, 2017), supra note 22 (“NOAA’s National Marine Fisheries Service (NMFS) believes
the necropsy provisions of permits issued prior to 1994, including permit numbers 774
and 240, were effectively extinguished by the 1994 amendments to the Marine Mammal
Protection Act.”).

202 See supra note 201 and accompanying text (providing citations to the letters).

203 Letter from Michael Gosliner, Gen. Counsel, Marine Mammal Comm’n, to Georgia
Hancock, Gen. Counsel, Animal Welfare Inst. (Dec. 18, 2017) (on file with Animal Law).

204 Complaint for Declaratory and Injunctive Relief at 1, Animal Welfare Inst. v.
Nat’l Oceanic & Atmospheric Admin., No. 1:18-cv-00047-CKK (D.D.C. Jan. 9, 2018); see
Ken Stone, supra note 195 (“Alleging violations of the Freedom of Information Act, or
FOIA, the nonprofit animal protection group is asking the court to force the National
Marine Fisheries Service . . . to explain why SeaWorld can withhold the necropsy of
Kasatka as well as the cause-of-death reports of Tilikum and his granddaughter Kyara,
who also died in 2017. Moreover, AWI wants to know the legal basis for a reputed
change in a public-display permit that once mandated the disclosure of killer whale
necropsies.”). As of the date of this Article, NMF'S continued to withhold its legal memo-
randum from release and the case is now at the briefing stage. The files produced in the
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records for these animals, the federal regulatory agencies responsible
for marine mammals sit on their hands and allow an important scien-
tific and medical research opportunity to slip away, while shielding the
legal rationale for such failure to act from public review.

NMFS has continued to reject requests by the animal welfare or-
ganizations to enforce the MMPA permits and obtain necropsy and
clinical history records from SeaWorld and other facilities. As noted
previously, on March 15, 2018, eight marine mammal experts wrote to
NMFS under section 402(c) of the MMPA to request necropsy and
clinical history reports that should have been collected under the per-
mits to be used for marine mammal health, disease and rehabilitation
purposes.29> NMF'S responded on March 28, 2018, stating that section
402 does not obligate it to compel release of the reports and that the
MMPA permit provisions “were effectively extinguished by the 1994
amendments.”2%6 In addition, following Katina’s injury, animal wel-
fare groups wrote to NMFS on April 19, 2018, to request a federal in-
spection of SeaWorld’s Orlando facility and records, under pre-1994
permit conditions comparable to the necropsy requirement.2°” NMFS
responded on May 2, stating that the regulation of marine mammal
facilities and record keeping is under the jurisdiction of APHIS.208

Most recently, on August 27, 2018, the animal welfare groups
asked NMFS to enforce the permit provisions in response to
SeaWorld’s proclamations of the value of its medical records for cap-
tive whales in the effort to rescue whales in the wild, such as J-50.209
Once again, NMFS provided a simplistic “wipe-its-hands” response
writing back on September 7, 2018, and saying “the regulation of re-
cordkeeping for marine mammals at public display facilities, including
necropsy reports, is under the jurisdiction” of APHIS 210

ITI. THE MEDICAL RECORD RELEASE REQUIREMENTS
OF THE MMPA

The necropsy and clinical history requirements of MMPA permits
are found only in permits issued prior to 1994, when Congress
amended the MMPA to limit the role of the NMFS in the regulation of

lawsuit contained versions of the legal memorandum, all of which were completely
redacted.

205 Letter from Dr. Heather Rally (Mar. 13, 2018); see Bossart, supra note 150 (find-
ing emerging and resurging diseases in dolphins and manatees as a result of environ-
mental distress).

206 Letter from Chris Oliver (Mar. 28, 2018).

207 See supra notes 111-121 and accompanying text (discussing the response from
SeaWorld regarding the injury to the captive orca, Katina).

208 Letter from Chris Oliver, Assistant Admin. for Fisheries, Office of Protected Res.,
Nat’l Oceanic and Atmospheric Admin & Nat’l Marine Fisheries Serv. (May 2, 2018) (on
file with Animal Law).

209 See supra notes 156—-61 and accompanying text (discussing the response from
SeaWorld regarding the death of the wild orca, J-50).

210 Letter from Chris Oliver (Sept. 7, 2017), supra note 201.
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marine mammals in captivity.21! This Section discusses the history of
the necropsy and clinical history provisions of pre-1994 permits and
the effect of the MMPA amendments.

A. Pre-1994 MMPA Permits

Public display permits issued under the MMPA prior to the pro-
mulgation of the APHIS AWA Marine Mammal Standards in 1979 rou-
tinely included detailed care and maintenance standards, such as
those found in Section D of Kasatka’s 1978 permit.212 Upon publica-
tion of the AWA rules, however, NMFS determined that it no longer
needed to include such detailed care and maintenance requirements in
MMPA public display permits.213 As a result, it published a “notice of
amendment of conditions” in the Federal Register on July 19, 1979.214
NMFS stated, “[blecause of the implementation . . . of the [APHIS
rules] which cover these same activities, the similar conditions im-
posed by existing permits are considered to be superseded and hereby
replaced by the [AWA] standards.”?15> NMFS rescinded the General
Conditions under Sections D (on care and maintenance), C.2.h. (com-
mon carrier requirements), C.2.i. (transportation plans), and C.6.b.
(display programs must not fatigue animals).216 It left in place the nec-
ropsy requirements of Section C.4.d.217

After this 1979 adjustment to permit conditions, NMFS routinely
included provisions in its permits that applied to certain aspects of
maintaining marine mammals in captivity, after the animals had been
removed from the wild or imported.2'® These provisions applied to

211 See Ken Stone, supra note 195 (“In March 2017—two months after ‘Blackfish’
subject Tilikum died in Orlando—NOAA/NMFS said it had concluded that the necropsy
and clinical history provisions of Tilikum’s permit had been ‘extinguished’ by 1994
amendments to the Marine Mammal Protection Act.”).

212 See Email from Amy Sloan, supra note 167 (stating that NMFS has “[hundreds]
more pre-1994 [public display] permits that have the same provisions”).

213 MMC, Annual Report to Congress for 1979, at 54 [hereinafter MMC Annual Re-
port to Congress 1979].

214 Id.; Amendment to Conditions Imposed in Scientific Research and Public Display
Permits Issued for Live Captive Mammals, 44 Fed. Reg. 42204 (July 19, 1979).

215 Id. at 42205. Rescinding these provisions without providing for public comment
violated Section 101(a)(1) of the MMPA, which requires public comment on permit ap-
plications, which would include terms and conditions. See 16 U.S.C. § 1371(a)(i) (“Con-
sistent with the provisions of section 1374 of this title, permits may be issued by the
Secretary for . . . public display.”); 16 U.S.C. §1374(d)(2) (requiring the Secretary to
publish notice in the Federal Register and invite public comment from interested par-
ties for public display permits). As a result, permits cannot be modified without provid-
ing for public comment, which NMFS did not do.

216 Amendment to Conditions Imposed in Scientific Research and Public Display Per-
mits Issued for Live Captive Mammals, 44 Fed. Reg. at 42205.

217 See id. (“All other General and Special Conditions remain in effect.”).

218 The Marine Mammal Protection Act Part III: Hearing Before the H. Subcomm. on
Env’t & Nat. Res. of the Comm. on Merch. Marine & Fisheries, 103d Cong. 100-03
(1994) (Statement of The Am. Zoo & Aquarium Ass’n & The All. of Marine Mammal
Parks & Aquariums) [hereinafter MMPA Hearingl; The Marine Mammal Protection Act
Part III: Hearing Before the H. Subcomm. on Env’t & Nat. Res. of the Comm. on Merch.
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marine mammals in captivity in conjunction with AWA standards ad-
ministered by APHIS, and were not considered to be inconsistent or in
conflict with those rules.21? Of particular importance were MMPA per-
mit requirements that: (1) applied the “humane” treatment require-
ment of Section 104(b)(2)(B); (2) established that take by harassment
continued after removal from the wild; (3) imposed limitations on the
transfer of permitted animals to new facilities; and (4) required foreign
facilities to meet U.S. standards before transfer could occur. As noted
above, NMF'S also continued to include necropsy requirements in the
permit’s General Conditions, which were not considered to be in con-
flict with the APHIS standards.220

B. The 1994 Amendments

In 1993, NMFS published proposed MMPA regulations to govern
facilities that hold marine mammals subject to public display per-
mits.221 Among other things, the regulations would have instituted de-
tailed requirements relating to the content of public display facilities’
education and conservation programs,222 prohibited transfer of marine
mammals without prior approval by NMFS,223 and required public
and agency review and renewal of public display permits at least every

Marine & Fisheries, 103d Cong. 131-39 (1994) (statement of John A. Hodges, Partner,
Wiley, Rein & Fielding) [hereinafter Hodges Hearing].

219 The Marine Mammal Protection Act Part III: Hearing Before the H. Subcomm. on
Env’t & Nat. Res. of the Comm. on Merch. Marine & Fisheries, 103d Cong. 13, 40-54
(1994) (Statement of Nancy Foster, Nat’l Marine Fisheries Serv.); The Marine Mammal
Protection Act Part III: Hearing Before the H. Subcomm. on Env’t & Nat. Res. of the
Comm. on Merch. Marine & Fisheries, 103d Cong. 2022 (1994) (Statement of John
Grandy, Humane Soc’y of the U.S.); The Marine Mammal Protection Act Part I1I: Hear-
ing Before the H. Subcomm. on Env’t & Nat. Res. of the Comm. on Merch. Marine &
Fisheries, 103d Cong. 100-03 (1994) (Statement of John Reynolds, Marine Mammal
Comm’n).

220 As stated by the MMC in its Annual Report to Congress for 1979, “/a/ny inconsis-
tent conditions relating to the humane handling, care, treatment, and transportation of
captive marine mammals that were imposed by permit issued prior to 20 September
1979 are superseded and replaced by new standards . . ..” MMC, Annual Report to
Congress 1979, supra note 213.

221 See Protected Species Exception Permits, 58 Fed. Reg. at 53320 (Oct. 14, 1993)
(“NMFS is proposing to amend the regulations for permits to: . . . public display . . .
under the Marine Mammal Protection Act of 1972 (MMPA).”).

222 Id. at 53343 (requiring NMFS to evaluate “whether the basic messages and pur-
poses of the program are consistent with the policies and objectives of the MMPA,
whether they include accurate information about the life history, behavior, sensory ca-
pabilities, conservation or other aspects of marine mammals, such as their role in the
marine ecosystem, and whether they are being, or are likely to be, conveyed to the par-
ticipating public in an effective manner”); see id. at 53361 (“Describe current and pro-
posed education or conservation programs, including the program’s purpose; objectives;
basic information, concepts, and values to be conveyed; methods and techniques for im-
plementation and evaluation; and identifying which aspects of the program are in-
tended to be conveyed to which segments of the public.”).

223 Id. at 53348.
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six years?24¢—allowing amendments to take account of changing
circumstances.?25

The public display industry vigorously opposed some of the pro-
posed regulations, arguing that the MMPA did not confer jurisdiction
over marine mammals after they had been removed from the wild and
that the NMFS permit requirements and proposed rules were in con-
flict with many of the standards established under the AWA and ad-
ministered by APHIS.226 To address their concerns, the industry
proposed to amend the MMPA to be consistent with this position.227
NMFS, MMC, and environmental and animal welfare organizations
vigorously opposed the public display industry amendments.228

When it amended the MMPA in 1994, Congress made a number of
changes requested by the public display industry, but stopped short of
divesting NMF'S of jurisdiction, reflecting an effort to balance concerns
expressed by both sides in the debate.22°® The Amendments changed
the law as it relates to public display permits in six key ways:

(1) Congress amended the definition of “harassment,” limiting it to events
occurring in the wild; there could be no take by harassment of marine
mammals held in captivity.230

(2) The Amendments altered the criteria for issuance of a public display
permit. Prior to the Amendments, the statute required that a permit be
issued only if: (a) an “applicant’s facilities were open to the public on a reg-
ularly scheduled basis”, restricted only by an admissions fee, and (b) the
applicant “offer[ed] a program for education or conservation purposes that,
based on professionally recognized standards of the public display commu-
nity, is acceptable to the Secretary . . ..”231 The Amendments removed the
phrase “is acceptable to the Secretary,” limiting the Secretary’s ability to
deny a permit if “professionally recognized standards” of the industry itself
were met.232 The Amendments also added a requirement that applicants
be “registered or hold a license issued under [the Animal Welfare Act].”233

(83) The Amendments removed a mandatory provision requiring all public
display permits to contain conditions related to supervision and care after

224 Id. at 53344.

225 Id. at 53328-29 (explaining the provisions limiting the period of permits).

226 MMPA Hearing, supra note 218, at 100-01. In making this argument, the indus-
try, represented principally by the Alliance of Marine Mammal Parks and Aquariums
(AMMPA) and the American Association of Zoological Parks and Aquariums (AAZPA),
relied on a single district court decision holding that the MMPA take prohibition ap-
plied only to actions occurring in the wild and ceased to apply after the animals were
removed from its natural environment. Hodges Hearing, supra note 218, at 137.

227 MMPA Hearing, supra note 218, at 102.

228 Id. at 35 (statement of Dr. John Grandy, Humane Soc’y of the U.S.), 4, (Statement
of Douglas Hall, Nat’l Oceanic & Atmospheric Admin.), 11, (Statement of Dr. Robert
Hofman, Marine Mammal Comm’n).

229 See generally Marine Mammal Protection Act Amendments of 1994, Pub. L. No.
103-238, 108 Stat. 532 (1994) (amending the MMPA).

230 Id. § 12(18)(A)(1)—(ii).

231 16 U.S.C. § 1374(c)(2).

232 Marine Mammal Protection Act Amendments of 1994 § 5(b)(2)(A)().

233 Id. § 5(b)(2)(A)().
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the initial importation.234 Before the 1994 Amendments, Section 104(a)(2)
stated that “[alny [public display] permit issued by the Secretary . . . shall
specify, in addition to the conditions required by subsection (b) of this Sec-
tion, the methods of capture, supervision, care, and transportation which
must be observed pursuant to and after such taking or importation.”235
The 1994 Amendments removed the phrase “and after,” eliminating the re-
quirement that all public display permits must include such terms.23€ In
enacting the 1994 amendments, Congress did not alter the language of sub-
section (b), which gives the Secretary authority to include in permits “any
other terms or conditions which the Secretary deems appropriate.”237

(4) Permit holders were granted certain rights, including the right to
take, import, purchase, sell, export, transport, or transfer possession of the
animal without obtaining any additional permit or authorization.238 The
1994 Amendments further specified that the party receiving the trans-
ferred marine mammal did not need to obtain any additional permit or
authorization.239

(56) The Amendments to Section 104 specified certain additional notice
and reporting requirements that govern marine mammals in captivity.240
These requirements included notice of the sale, purchase, or transport of
animals subject to a permit within fifteen days, and notice of the birth of
any progeny within thirty days,24! and the establishment of an inventory
of all public display permit animals that shall contain “only the following
information,” including the “date of death of the marine mammal and the
cause of death when determined.”242

(6) Finally, Congress dealt with pre-1994 Amendment permits through a
provision stating that any pre-existing public display permit “is hereby
modified to be consistent with that Section 104(c)(2) [public display] as
amended by this Act.”243

Following these amendments, NMFS took the general position
that it had been divested of any role over regulating marine mammals
in captivity, and took no action to revisit pre-1994 permits.244

234 Id. § 5(b)(2)(A).

235 16 U.S.C. § 1374(c)(1) (emphasis added).

236 Marine Mammal Protection Act Amendments of 1994 § 5(b)(2)(A).

237 16 U.S.C. § 1374(b)(2)(D).

238 Marine Mammal Protection Act Amendments of 1994 § 5(b)(2)(B). With respect to
export to foreign facilities, the amendments also required that the foreign facility meet
requirements comparable to those to which domestic facilities are subject. Id.
§ 5(b)(2)(D).

239 Id. § 5(b)(2)(C).

240 I1d. § 5(b)(2)(E).

241 16 U.S.C. § 1374(c)(8)(B).

242 Id. § 1374(c)(10)(H).

243 Marine Mammal Protection Act Amendments of 1994 § 5(c).

244 H R. 2693, A Bill to Reauthorize the Marine Mammal Protection Act of 1972: Leg-
islative Hearing Before the Subcomm. On Fisheries Conservation, Wildlife, and Oceans
of the H. Comm. on Resources, 108th Cong. 127 (2003).
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C. The 1994 Amendments Have No Effect on the Necropsy/Clinical
History and Inspection Requirements of
the SeaWorld Orca Permits

While the common perception has been that the 1994 Amend-
ments removed NMFS and FWS from any role for marine mammals in
captivity, a close reading of those Amendments confirms that limited,
but important, functions still reside with these agencies.

1. The Necropsy/Clinical History Requirements of Pre-1994 Permits
Fulfill Fundamental MMPA Purposes and Inspection24>

Permits No. 240 and No. 774, and the provisions of Section 104 of
the MMPA relevant to its continued applicability, must be interpreted
in accordance with the purposes and policies of the MMPA.

Section 2 of the MMPA sets forth the Congressional findings and
declarations of policy that govern the interpretation and administra-
tion of its requirements and the actions of NMFS and regulated enti-
ties such as SeaWorld.246 Several MMPA findings and declarations of
policy inform the continued applicability of Permits No. 240 and No.
774.

Section (5) finds that marine mammals and marine mammal prod-
ucts may “move in interstate commerce” and states the policy that “the
protection and conservation of marine mammals and their habitats is
therefore necessary to insure the continued availability of these prod-
ucts which move in interstate commerce.”?47 This Congressional find-
ing and policy directly covers marine mammals in captivity because of
their place in interstate commerce. The “protection and conservation”
of marine mammals clearly includes the reporting and review of infor-
mation about why marine mammals have died and the health condi-
tions they experienced and treatment applied while they were alive.
This information is relevant to marine mammals in the wild, as well as
in captivity.

Many MMPA findings and policies strongly support the need to
gather information about diseases, which may help marine mammals
in captivity, and the wild by improving stranding responses. Section
(1) finds that marine mammals may be “in danger of extinction as a
result of man’s activities.”248 Section (2) provides that marine mammal
species and population stocks “should not be permitted to diminish be-
yond the point at which they cease to be a significant functioning ele-
ment in the ecosystem of which they are a part.”24? Section (3)
concedes that “there is inadequate knowledge of the ecology and popu-

245 The same legal analysis discussed in this section for necropsy and clinical history
reports in General Condition C.4 also applies to Condition C.8, for record and site
inspection such as in Katina’s case.

246 16 U.S.C. § 1361.

247 Id. § 1361(5).

248 Id. § 1361(1).

249 Id. § 1361(2).
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lation dynamics of such marine mammals and of the factors which
bear upon their ability to reproduce themselves successfully.”25° Sec-
tion (6) acknowledges that “marine mammals”—without limitation to
species or stocks and applying to individual animals2°1—“have proven
themselves to be resources of great international significance, esthetic
and recreational as well as economic.”252 In recognition of that impor-
tance, Congress issued the finding that marine mammals “should be
protected and encouraged to develop to the greatest extent feasible.”253
Section (6) also recognizes that the primary purpose of the MMPA is
“to maintain the health and stability of the marine ecosystem.”254

All of these provisions from Section 2 readily bring the necropsy
report and clinical history requirements of Permits No. 240 and No.
774 within the scope of the MMPA. The protection of the whales sub-
ject to this permit, including Tilikum’s progeny, who bear a close rela-
tionship to interstate commerce, unquestionably justifies obtaining
information about his death and clinical history, especially in light of
SeaWorld’s assertion that he most likely died as a result of a persistent
bacterial infection found in the wild, as well as in captive maintenance
facilities.25> SeaWorld’s claim about the prevalence of this disease in
the wild also justifies obtaining Tilikum’s, Kyara’s, and Kasatka’s
health information for the MMPA purposes of gaining knowledge
about factors affecting the ecology of whales, their ability to reproduce,
their place in the marine ecosystem, and the health and stability of the
marine environment they inhabit. Stranding responses, plainly under
the purview of the MMPA,2%6 can also benefit from this information.
Learning information about how these bacteria could be affecting wild
populations of cetaceans, and possibly seeking to control or treat the
disease, is readily within the scope of the MMPA and the responsibili-
ties of NMFS to administer that law.

The requirement of Permits No. 240 and No. 774 that the necropsy
report and clinical history must be provided to NMFS is especially im-
portant because there is no indication that SeaWorld has used this in-
formation from other animals to study and address the stocks and
health of wild populations. Instead, SeaWorld’s purported research on
its captive orcas appears largely to be limited to breeding and other

250 Id. § 1361(3).

251 The term marine mammal means “any mammal which (A) is morphologically
adopted to the marine environment (including sea otters and members of the orders
Sirenia, Pinnipedia and Cetacea . ...” 16 U.S.C. § 1362(6) (emphasis added). Thus, the
definition is not limited to species or population stocks, but also applies to individual
animals.

252 16 U.S.C. § 1361(6).
253 Id.
254 .

255 See The Life and Care Of Tilikum At SeaWorld, supra note 78 (“SeaWorld veteri-
narians were treating a persistent and complicated bacterial lung infection.”).

256 See 16 U.S.C. § 1421(h) (2018) (defining stranding under the MMPA).
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public display and captivity-related considerations.257 It is, therefore,
essential that NMF'S obtain the necropsy and clinical history informa-
tion and make sure that it is available to other parties who can use it
to address the effects of captivity, the adequacy of care and mainte-
nance of captive specimens, stranding responses, the health of orcas
(and other toothed cetaceans) in the wild, and the health of their envi-
ronment. SeaWorld’s practice of limited access to this information, and
controlling its use for only approved topics and with SeaWorld co-au-
thors, highlights the importance of making these reports generally
available from agency files.

NMFS’s own practice prior to 1994 confirms that it has considered
necropsies important not only as applied to husbandry issues and the
health of animals in captivity, but also for wild cetaceans. For exam-
ple, NMFS wrote to the MMC on December 26, 1991 asking to review
the necropsies of four dolphins that died at the Dolphin Research
Center.258 NMFS indicated that the necropsy information was rele-
vant not only to swim-with-the-dolphin programs, but also to “identify
any problems that could possibly relate to . . . strandings of wild dol-
phins in Florida waters.”252 The MMC confirmed the independent rel-
evance of necropsy reports on captive dolphins to animals in the wild
in its response letter of February 25, 1992, noting that “it does not
appear that screens were done for antibodies to viruses . .. that appear
to be showing up in both captive and wild populations in many parts of
the world.”?6% As this exchange demonstrates, NMFS and the MMC
have historically considered necropsy information from captive ani-
mals to be relevant to their MMPA duties to both wild and captive-held
animals (a point that SeaWorld also concedes in its media statements

257 See Killer Whale Studies, SEAWORLD, https:/seaworldcares.com/research/killer-
whales/ [https:/perma.cc/H4AA-4564] (accessed July 31, 2018) (listing SeaWorld’s con-
tributions to scientific literature).

258 Letter from Ann Terbush, Chief of Permit Div., Office of Protected Res., Nat’l
Marine Fisheries Serv., to John R. Twiss, Jr., Exec. Dir., Marine Mammal Comm’n
(Dec. 26, 1991) (on file with Animal Law).

259 Id. (emphasis added).

260 Letter from John R. Twiss, Jr., Exec. Dir., Marine Mammal Comm’n, to Ann
Terbush, Chief of Permit Div., Office of Protected Res., Nat’l Marine Fisheries Serv.
(Feb. 25, 1992) (on file with Animal Law) (emphasis added). The Commission also noted
the importance of requiring clinical histories to accompany necropsy reports, a require-
ment of the Tilikum permit: “On a more general matter, the Commission notes that the
Dolphin Research Center has provided, with each necropsy report, a brief history of
each animal. Although these histories are useful, they would be more useful if they also
included medical histories of the animals. Inasmuch as detailed medical records should
be maintained as an integral part of a facility’s veterinary care program as is required
by Animal and Plant Health Inspection Service standards and National Marine Fisher-
ies Service permit conditions, medical histories, or at least summaries of those histories,
should be provided routinely with necropsy reports. It would also be useful in this case
to have the personal vitae for the Medical Director who submitted the information.” Id.
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after the deaths of Tilikum and Kyara).261 It therefore cannot be ar-
gued that the purpose of necropsy reports required prior to 1994 was
limited to captive maintenance issues and no longer applies as a result
of the 1994 amendments.

2. The MMPA and Permits No. 240 and No. 774 Must Be
Construed Under the Precautionary Principle and to Give the
Benefit of Any Doubt to the Marine Mammals

As discussed in this Article, the provisions of the MMPA, as
amended in 1994, and Permits No. 240 and No. 774 are clear on their
face, and there is no question that the necropsy/clinical history re-
quirements of Tilikum’s permit (and any other similar permit) remain
in effect. Failure of NMFS to adopt this position would be arbitrary
and capricious under the Administrative Procedure Act (APA).262 If,
however, there is any uncertainty or ambiguity, the MMPA and case
law establish clear principles of interpretation that such questions
must be resolved in favor of marine mammals.

When it passed the MMPA in 1972, Congress outlined two impor-
tant features: (1) a precautionary principle in favor of the species; and
(2) assigning the burden of proof to any party seeking to exploit marine
mammals.263 The MMPA follows a risk-averse approach—in cases of
doubt or ambiguity, decisions should be precautionary and favor
marine mammals. The House Merchant Marine and Fisheries Com-
mittee makes clear its intent that marine mammals should benefit
from cautious and conservative protective actions:

In the teeth of this lack of knowledge of specific causes, and of the certain
knowledge that these animals are almost all threatened in some way, it
seems elementary common sense to the Committee that legislation should
be adopted to require that we act conservatively—that no steps should be
taken regarding these animals that might prove to be adverse or even irre-
versible in their effects until more is known. As far as could be done, we
have endeavored to build such a conservative bias into the legislation here
presented.264

As stated by Senator Packwood: “Scientists generally will state that
our level of knowledge of marine mammals is very low . . . . Barring
better and more information, it would therefore appear to be wise to

261 In 2017, the MMC confirmed its longstanding position on the importance of nec-
ropsies in its email correspondence with NMF'S regarding the continued applicability of
Tilikum’s permit conditions. E-mail from Michael Gosliner, supra note 162.

262 Int’l Union, United Auto., Aerospace & Agr. Implement Workers of Am. v. Brock,
783 F.2d 237, 239, 24445 (D.C. Cir. 1986) (remanding a case where a Union brought a
claim that a decision by the Department of Labor was arbitrary, capricious, and con-
trary to law under the APA).

263 See H.R. Rep. No. 92-707, at 6 (1971) (“[Tlhe burden is placed upon those seeking
permits to show that the taking should be allowed . . . [and tlhe effect of this set of
requirements is to insist that the management of the animal populations be carried out
with the interests of the animals as the prime consideration.”).

264 [,
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adopt a cautious attitude toward the exploitation of marine
mammals.”265

In keeping with this congressional intent, courts adopt a precau-
tionary principle. Committee for Humane Legislation, Inc. v. Richard-
son, one of the first MMPA decisions, acknowledges that the MMPA
should be interpreted “for [the benefit of the protected species] and not
for the benefit of commercial exploitation.”?66 The Court declared:
“Congress enacted the MMPA for one basic purpose: to provide marine
mammals . . . with necessary and extensive protection against man’s
activities.”?67 Similarly, in Kokechik Fishermen’s Association v. Secre-
tary of Commerce, the D.C. Circuit stated that, when weighing com-
mercial and conservation interests, “[t]he interest in maintaining
healthy populations of marine mammals comes first.”268

The MMPA legislative history confirms that any party wishing to
take marine mammals, such as SeaWorld, must meet a heavy burden
of proof:

In every case, the burden is placed upon those seeking permits to show that
the taking should be allowed and will not work to the disadvantage of the
species or stock of animals involved. If that burden is not carried—and it is
by no means a light burden—the permit may not be issued. The effect of
this set of requirements is to insist that the management of the animal
populations be carried out with the interests of the animals as the prime
consideration.269

NMFS itself has adopted these principles when construing the
meaning of Section 104 of the MMPA on public display permits. In its
briefs in the recent lawsuit by Georgia Aquarium challenging the de-
nial of its permit application to import beluga whales from Russia,
NMFS noted that the permit applicant (and, by extension in this case,
the permit holder) has the burden of proof,27°© and that Congress in-
tended marine mammals to be given the benefit of the doubt.271

265 117 Cona. Rec. 34599 (Oct. 4, 1971).

266 Comm. for Humane Legislation, Inc. v. Richardson, 414 F. Supp. 297, 307 n.24
(D.D.C. 1976) (citing H.R. Rep. No. 92-707, at 22).

267 Id. at 306.

268 Kokechik Fishermen’s Ass'n v. Sec’y of Commerce, 839 F.2d 795, 802 (D.C. Cir.
1988); see also Brower v. Daley, 93 F. Supp. 2d 1071, 1073 (N.D. Cal. 2000) (citing to the
holding in Comm. for Humane Legislation, Inc. v. Richardson that the MMPA is for the
benefit of the protected species) (citation omitted); Animal Prot. Inst. Of Am. v. Mos-
bacher, 799 F. Supp. 173, 179 (D.D.C. 1992) (“What emerges somewhat more clearly
from all of the above is Congress’ general concern about protecting marine mammals
from human depredations . . ..”).

269 H.R. Rep. No. 92-707, at 6 (1972).

270 Memorandum of Law in Support of Intervenor-Defendants’ Cross-Motion for Sum-
mary Judgement & Response to Plaintiff Ga. Aquarium’s Motion for Summary Judge-
ment at 3, Ga. Aquarium, Inc. v. Pritzker, 135 F. Supp. 3d 1280 (N.D. Ga. 2015) (No.
1:13-CV-03241-AT); Intervenor-Defendants’ Reply to Plaintiff Ga. Aquarium, Inc.’s Re-
sponse to Intervenor-Defendants’ Cross-Motion for Summary Judgment at 18, Ga.
Aquarium, Inc., 135 F. Supp. 3d (No. 1:13-CV-03241-AT).

271 See Intervenor-Defendants’ Reply to Plaintiff Ga. Aquarium, Inc.’s Response to
Intervenor-Defendants’ Cross-Motion for Summary Judgment, supra (explaining that
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The court adopted those principles in its decision in Georgia Aqua-
rium, upholding the NMFS permit denial.272 The court cited the
above-referenced quote from H.R. Rep. No. 92-707, as relied on in Com-
mittee for Humane Legislation, that NMFS must act “conservatively”
in the “teeth of this lack of knowledge” about marine mammals.273 The
court also confirmed that the burden of proofis on the party seeking to
exploit marine mammals274 and observed that the MMPA is not a
“palancing act’ between the interests of industry and the animals.”275
Instead, the court explained, citing Kokechik, “[t]he interests of the
marine mammals come first under the statutory scheme, and the in-
terests of the industry as important as they are, must be served only
after the protection of the animals is assured.”?7¢ In upholding the
NMEFS decision, the court emphasized the important role of the agency
in gathering information about marine mammals: “[tlhe MMPA fur-
ther ‘creates a strong regulatory responsibility on the agencies in-
volved, coupled with a Congressional directive that far more adequate
knowledge must be developed on what is actually happening to these
animals.””277 Applying these principles to the question of the contin-
ued applicability of the necropsy/clinical history conditions of Permits
No. 240 and No. 774 confirms that SeaWorld must honor these provi-
sions, and NMFS must enforce them.

3. NMFS Is Not Entitled to Deference

As noted above, on March 10, NMFS announced its position that
“the necropsy provisions of the 1992 permit were effectively extin-
guished by the 1994 amendments to the MMPA.”278 Despite the
months of outreach by PETA and the AWI, including providing several
copies of the evolving legal analysis for discussion to the three federal
agencies, NMFS stated that it “will not be discussing [the NMF'S legal
memorandum] in any detail at the meeting.”27? As a result, after a
nearly one-year dialogue carried forward by PETA/AWI, no explana-
tion is available from NMFS for its conclusion that the provisions of
Permits No. 240 and No. 774 do not apply. This decision by NMFS on

in the absence of scientific certainty, Congress intended that the stock receive the bene-
fit of uncertainty, rather than the public display permit applicant).

272 See Ga. Aquarium, Inc., 135 F. Supp. 3d at 1338 (“In light of the plain language of
the statute and the clear intent of the MMPA’s prohibition to protecting nursing ani-
mals in the wild, the Court find that NMFS’s determination was not arbitrary and
capricious.”).

273 [d.

274 See id. at 1293 (“As NMFS stated in its Decision Document denying Georgia
Aquarium’s permit application, ‘it is the [permit] applicant’s responsibility, not that of
NMFS to demonstrate that the MMPA criteria has been met.””).

275 Id. at 1292.

276 Id.

277 Id. at 1339.

278 E-mail from Amy Sloan, supra note 178.

279 Id.
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Tilikum’s public display permit was made before completing its re-
quired consultation with the MMC.280

Whatever the legal basis for the NMFS conclusion, presumably
the agency will argue that the statutory language is ambiguous and
therefore its interpretation is entitled to deference. To the contrary,
NMFS would not be entitled to deference, and, even if its interpreta-
tion were accorded some degree of deference, the conservative bias of
the MMPA would prevail.

NMFS’s position regarding the effect of the 1994 amendments
leads to clear tension between two principles: Chevron deference,
which provides NMFS with significant decision-making power and
protection from judicial review, and the precautionary purpose of the
MMPA, which constrains NMFS’s actions with respect to their nega-
tive effects on marine mammals. Where the two principles align—and
NMFS rightfully argues for deference to act in favor of marine mam-
mal protection despite scientific uncertainty—the Northern District
Court of Georgia deferred to NMFS without hesitation.281 Where the
principles collide, leaving NMFS’s action at odds with the MMPA’s
conservative bias in favor of marine mammals, courts have denied
agency deference.?82 Here, NMFS has taken a position that leads to
less transparency and access to necropsy reports and clinical history
documentation, which is contrary to the best interests of marine mam-
mals in the wild and captivity. Since NMFS cannot assure that its in-
terpretation of the 1994 amendments will not negatively impact the
“research on, and conservation of, all marine mammals,”283 NMFS’s
interpretation directly contradicts the conservative bias of the MMPA.

280 See supra note 180 and accompanying text (providing a timeline of events related
to Tilikum’s public display permit and demonstrating the NMF'S provided its legal opin-
ion to the MMC on March 15, 2017, five days after it announced its decision to AWI in
its March 10 e-mail).

281 The Northern District Court of Georgia held that, given the purpose of the MMPA,
NMFS’s decision to deny the Georgia Aquarium’s request for a permit to import 18 be-
luga whales from Russia was neither arbitrary nor capricious. Ga. Aquarium, Inc., 135
F. Supp. 3d at 1338. With evidentiary uncertainty as to the potential negative impacts
of the removal of beluga whales from the wild, “[NMFS] reasonably adopted a precau-
tionary approach” that deserved deference. Id. at 1311.

282 The Ninth Circuit denied deference to NMFS’s interpretation of the MMPA—
under which NMFS approved the whale hunting quota for the Makah Indian Tribe—
because the agency’s decision was contrary to the MMPA’s precautionary purpose. In
particular, the court determined that since NMFS could not assure that the Tribe’s
hunting of gray whales would not threaten the role of gray whales as “functioning ele-
ments of the marine ecosystem,” there was also no assurance that the purpose of the
MMPA would be effectuated. Anderson v. Evans, 371 F.3d 475, 498 (9th Cir. 2004). The
Ninth Circuit also did not accord deference to NMFS where the agency’s action con-
flicted with the conclusions of its own experts. The court determined that in the face of a
lack of scientific evidence, NMFS made an “underprotective” policy choice. Nat. Res.
Def. Council, Inc. v. Pritzker, 828 F.3d 1125, 1139 (9th Cir. 2016).

283 16 U.S.C. § 1361(4).
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4. Permits No. 240 and No. 774 Remain in Effect

Permits No. 240 and No. 774 contain no expiration date and state
that “[t]he terms and conditions of the Permit shall remain in effect as
long as the marine mammals . . . imported hereunder are maintained
in captivity under the authority and responsibility of the Permit
Holder.”284

The continuing effect of the permit is consistent with the MMPA,
as amended. Congress specifically addressed the issue of the continu-
ing effect of pre-1994 permits by enacting a provision which modified
such permits to be consistent with the newly-amended language in
Section 104(c)(2).285 It is therefore clear that Congress intended pre-
1994 permits to remain in effect, subject only to the requirement that
their terms be modified if inconsistent with the amended Section
104(c)(2).

Further, there are clear indications that Congress understood
MMPA permits to continue to apply beyond the act of take or importa-
tion. Section 104(f), left untouched by the 1994 Amendments, man-
dates that a permit “must be in the possession of the person to whom it
is issued (or an agent of such person) . . . any . . . time while any
marine mammal taken or imported under such permit is in the posses-
sion of such person or agent” and also requires that a duplicate copy of
the permit is “physically attached to the container, package, enclosure,
or other means of containment, in which the marine mammal is placed
for purposes of . . . supervision or care.”?86 Thus, Congress envisioned
that the permit would have continued applicability. Moreover, in en-
acting the 1994 Amendments, Congress did not alter language which
required that the Secretary should specify in all permits “the period
during which the permit is valid.”?87 In the case of Permit No. 774, the
permit has no expiration date.288

The definition of harassment included in the 1994 Amendments
does not alter this conclusion. By defining harassment as occurring
only in the wild, the 1994 Amendments eliminated any possibility that
civil and criminal liability could be imposed upon members of the pub-
lic display industry for actions they believed to be lawful, and which
did not explicitly violate any provision of their permit, but which
NMFS otherwise determined to constitute “harassment.” Such a defi-
nitional change cannot be read to imply that Congress intended to
divest NMFS of authority to include conditions applicable to the cir-

284 PrrMiT No. 774, supra note 80, at para. (B)(1)(e).

285 See 16 U.S.C. § 1374(e)(1)(A) (permitting the Secretary to update previously is-
sued permits to conform to the amendments of the Section).

286 16 U.S.C. § 1374(D.

287 Id. § 1374(b)(2)(C).

288 See PErMIT No. 774, supra note 80 (“The terms and conditions of the Permit shall
remain in effect as long as the marine mammals, and/or the progeny of such marine
mammals, imported hereunder are maintained in captivity under the authority and re-
sponsibility of the Permit Holder.”).
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cumstances in which marine mammals were kept subsequent to take
or importation; the amendments to the definition of harassment sim-
ply mean that prohibited harassment does not occur in captivity. In
any case, Tilikum’s permit is for importation, not take, so the defini-
tion of harassment has no limiting effects on the permit itself.

In fact, the 1994 Amendments left in place a provision providing
the Secretary with the authority to include in public display permits
“any other terms or conditions which the Secretary deems appropri-
ate.”?89 Read in conjunction with the other changes discussed above, it
is clear that Congress preserved NMFS’s authority to institute and en-
force permit conditions, so long as those conditions were not inconsis-
tent with the amended provisions of the MMPA.290 Thus, no provision
in the 1994 amendments canceled Kasatka’s and Tilikum’s permits.

Permits No. 240 and No. 774 are also not terminated or altered by
NMFS regulations, which were published in 1996 and limit the time
during which the permitted act (importation, in this case) can occur,
but do not terminate the effectiveness of other permit conditions.2°1

289 16 U.S.C. § 1374(b)(2)(D). This provision arguably provides the basis to include
necropsy report requirements in post-1994 permits as well. Because the animals are
already dead, and due to the important scientific information that can be derived from
necropsies that is relevant to wild populations as well as captive maintenance, includ-
ing such a provision would not be limited to the kind of care and maintenance issues
that are under the jurisdiction of APHIS for other permits issued after the
amendments.

290 This conclusion is also consistent with the principle that congressional enact-
ments will only be construed to have retroactive effect if the language of the act requires
it. See Bowen v. Georgetown Univ. Hosp., 488 U.S. 204, 208 (1988) (“Retroactivity is not
favored in the law. Thus, congressional enactments and administrative rules will not be
construed to have retroactive effect unless their language requires this result.”). In ap-
plying this principle in analogous situations, courts have held that existing permits and
other rights should not be considered to be affected by subsequent legislation except
where statutory language clearly requires such a result. For instance, in Appalachian
Power Co. v. Train, the Fourth Circuit held that a provision in the 1977 amendments to
the Clean Water Act requiring certain limitations on the discharge of toxic pollutants
did not operate to retract variances that had been granted to the electric power industry
that allowed discharges beyond the limits. Appalachian Power Co. v. Train, 620 F.2d
1040, 1047 (4th Cir. 1980). In another case, in considering a section of the 1992 Cable
Act, the Sixth Circuit held that an existing exclusive franchise agreement stood, regard-
less of the law’s prohibition on such agreements, stating that “[i]f Congress had decided
that some policy consideration justified the invalidation of existing contracts and the
disruption of the parties’ settled expectations, it would have stated its intent more
clearly.” James Cable Partners, L.P. v. City of Jamestown, 43 F.3d 277, 280 (6th Cir.
1995). See also Forest Guardians v. Thomas, 967 F. Supp. 1536, 1560 (D. Ariz. 1997),
affd sub nom. Forest Guardians v. Dombeck, 131 F.3d 1309 (9th Cir. 1997) (“Agencies
generally do not have the authority to issue rules having retroactive effect in the ab-
sence of an express Congressional grant of such authority.”).

291 See 50 C.F.R. § 216.35(b) (2018) (“The maximum period of any special exception
permit issued, or any major amendment granted, is five years from the effective date of
the permit or major amendment. In accordance with the provisions of § 216.39, the pe-
riod of a permit may be extended by a minor amendment up to 12 months beyond that
established in the original permit.”). Other regulatory language supports this interpre-
tation, and NMFS practice confirms that the agency also has adopted this interpreta-
tion. We reviewed ten post-1996 public display permits, and each of them contains a
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Moreover, this regulation does not apply retroactively to permits that
had been issued before promulgation of the rules in 1996.292

In its March 10 unexplained, yet final, legal position that
Tilikum’s permit provisions no longer apply, NMFS states that those
requirements were “effectively extinguished by the 1994 amend-
ments.”293 In making this statement, NMFS undermines its own con-
clusion because case law is clear that repeals by implication (i.e.,
“effectively extinguished”) are not favored.2%¢ Generally, repeal by im-
plication may occur only where there is either an “irreconcilable con-
flict” between the two acts or a complete substitution, in which the
later act covers the whole subject of the earlier one.2?5 Here, there is
neither. In fact, the 1994 amendments can be read to avoid any conflict
at all. Congress did not address the need, or lack thereof, for necropsy
reports, which leads to the logical conclusion that Congress had no in-
tention of changing the status quo for medical reporting in permits is-
sued prior to 1994.

limited period of less than five years during which the importation was authorized to
occur, but also a provision providing that the permit itself remains in effect as long as
the marine mammal is maintained by the permit holder. The permits reviewed were
Public Display Permit Nos.: 116-1380 (July 9, 1997); 116-1591 (Mar. 8, 2001); 116-1662
(June 6, 2002); 226-1752 (May 21, 2004); 116-1729 (July 23, 2004); 116-1843 (Nov. 14,
2006); 10084 (Mar. 27, 2008); 13614 (Apr. 16, 2009); 15014 (Sept. 1, 2010); 15206 (Nov.
12, 2010).

292 Provisions appearing in the proposed rules in 1993 that would have modified ex-
isting permits were eliminated in the final rules promulgated in 1996. Instead, the rules
were applied prospectively. Compare Protected Species Special Exception Permits, 58
Fed. Reg. 53320, 53330 (Oct. 14, 1993) (codified at 50 C.F.R. pts. 215, 216, and 222)
(“Section 104(e) of the MMPA allows NMFS to modify, suspend, or revoke permits for
violations of their terms or conditions.”), with Marine Mammals Special Exception Per-
mits to Take, Import and Export Marine Mammals, 61 Fed. Reg. 21926 (May 10, 1996)
(codified at 50 C.F.R. pts. 216 and 222) (failing to mention provisions for modifying ex-
isting permits). Moreover, reading the 1996 rules to alter existing permits runs afoul of
the rule that regulations do not generally have retroactive effect. See supra note 290
(discussing various court holdings finding that administrative rules do not have retroac-
tive effect absent express language).

293 E-mail from Amy Sloan, supra note 178.

294 Posadas v. Nat’l City Bank of N.Y., 296 U.S. 497, 503; see Morton v. Mancari, 417
U.S. 535, 549-50 (1974) (finding that the lower court erred in finding that the statute
was impliedly repealed because repeals by implication were not favored and there was
no affirmative showing of a congressional intent to repeal the statute).

295 Posadas, 296 U.S. at 503; see also Branch v. Smith, 538 U.S. 254, 273 (2003) (“An
implied repeal will only be found where provisions in two statutes are in ‘irreconcilable
conflict’ or where the latter act covers the whole subject of the earlier one and ‘is clearly
intended as a substitute.’ ”); Traynor v. Turnage, 485 U.S. 535, 54748 (1988) explain-
ing that a statute dealing with a narrow, precise, and specific subject is not submerged
by a later enacted statute covering a more generalized spectrum unless the later statute
expressly contradicts the original act’ or unless such a construction is absolutely neces-
sary in order that the words of the later statute shall have any meaning at all); Radza-
nower v. Touche Ross & Co., 426 U.S. 148, 153 (1976) (“It is a basic principle of
statutory construction that a statute dealing with a narrow, precise, and specific subject
is not submerged by a later enacted statute covering a more generalized spectrum.”).
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Finally, a Department of Commerce administrative law judge has
determined that the MMPA amendments have not terminated pre-
1994 permits. In that proceeding, the judge ruled that the 1994 MMPA
amendments did not “alter the responsibility of the Secretary of Com-
merce in issuing public display permits” and “did not render existing
public display permits issued before the enactment of the 1994 Amend-
ments null and void.”29¢ The judge therefore found that violations of
the permit in question subjected the permit holder to liability.297

5. Consistency with the 1994 Amendments

Having established the continuing validity of Permits No. 240 and
No. 774, the specific provisions of the permit must be considered to
determine which, if any, were affected by the 1994 amendments.

Even though the permit itself remains in effect, Section 5(c) of the
1994 Amendments provides, in a note appended to Section 104, that
“l[alny permit issued under Section 104(c)(2) of the Marine Mammal
Protection Act of 1972 (16 U.S.C. § 1374(c)(2)) before the date of the
enactment of this Act [April 30, 1994] is hereby modified to be consis-
tent with that section as amended by this Act.”298 The language Con-
gress used was clear: the Amendments modified existing permits to be
made consistent with the amended Section 104(c)(2), rather than stat-
ing that all existing permits and all conditions were to be modified to
be made consistent with each and every amendment to Section 104.
Had Congress intended for pre-existing permits to be made consistent
with all of Section 104, as amended, it would have used “this Section,”
or “Section 104,” rather than “that Section,” which clearly refers back
to the earlier use of “Section 104(c)(2).”299

296 In re Richard O’Barry, No. SE960112FM/V, 1999 WL 1417459, at *17 (Nat’l
Oceanic & Atmospheric Admin. June 8, 1999).

297 Id. at *15. These violations involved breaching a permit condition which required
the permit holders to obtain a separate scientific research permit before any of the
marine mammals covered by the public display permit were released into the wild. Id.

298 Marine Mammal Protection Act Amendments of 1994 § 5(c) (emphasis added).

299 There are many other instances in the MMPA where the term section is used with
clear reference to a subsection or other subdivision of an overall section, such as the
following (indicated by italics):

§ 101(a)(2)(E): shall, six months after importation of yellowfin tuna or tuna prod-
ucts has been banned under this section, certify such fact to the President,
which certification shall be deemed to be a certification for the purposes of sec-
tion 8(a) of the Fisherman’s Protection Act of 1967 (22 U.S.C. 1978(a)) for as
long as such ban is in effect; and

§ (a)(5)(A)({i) For a military readiness activity (as defined in section 315(f) of
Public Law 107-314; 16 U.S.C. 703 note), a determination of “least practicable
adverse impact on such species or stock” under clause (i)(II)(aa) shall include
consideration of personnel safety, practicality of implementation, and impact
on the effectiveness of the military readiness activity.

§ (a)(5)(A)iii) Notwithstanding clause (i), for any authorization affecting a mili-
tary readiness activity (as defined in section 315(f) of Public Law 107-314; 16
U.S.C. 703 note) the Secretary shall publish the notice required by such clause
only in the Federal Register.
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The use of the term Section rather than Paragraph does not
change the analysis. Guidance documents on legislative drafting for
both the House and Senate direct that the term Section should be used
in situations such as this one where a single subdivision is refer-
enced.3% For example, the Style Manual published by the House Leg-
islative Counsel states that “[i]f the reference is to more than 1 unit,

§ 102(b) [IMPORTATION OF PREGNANT OR NURSING ANIMALS; DEPLETED SPECIES OR
Stock; INHUMANE TAkING.] — Except pursuant to a permit for scientific re-
search, or for enhancing the survival or recovery of a species or stock, issued
under section 104(c) of this Act . . . .

§ 103(d) [ProcEDURE.] — Regulations prescribed to carry out this section with
respect to any species or stock of marine mammals must be made on the record
after opportunity for an agency hearing on both the Secretary’s determination
to waive the moratorium pursuant to section 101(a)(3)(A) and on such regula-
tions, except that, in addition to any other requirements imposed by law with
respect to agency rulemaking, the Secretary shall publish and make available
to the public either before or concurrent with the publication of notice in the
Federal Register of his intention to prescribe regulations under this sectionl.]

§ 104(c)2)D) the Secretary may revoke the permit in accordance with section
104(e), seize the marine mammal, or cooperate with other persons authorized
to hold marine mammals under this Act for disposition of the marine mammal.

§ 104(c)4)A)XI) consistent with any conservation plan adopted by the Secretary
under section 115(b) or any recovery plan developed under section 4(f) of the
Endangered Species Act of 1973 for the species or stock . . . .

§ (c)(5)(B) The Secretary shall establish and charge a reasonable fee for permits
issued under this paragraph. All fees collected under this paragraph shall be
available to the Secretary until expended for use in developing and implement-
ing cooperative research and management programs for the conservation of po-
lar bears in Alaska and Russia pursuant to section 113(d).

§ (c)(7) Upon request by a person for a permit under paragraph (2), (3), or (4) for
a marine mammal which is in the possession of any person authorized to pos-
sess it under this Act and which is determined under guidance under section
402(a) not to be releasable to the wild, the Secretary shall issue the permit to
the person requesting the permit if that person . . .

§ (M)(B)C) For each year after 1984, the Secretary shall include in his annual
report to the public and the Congress under section 103(f) a discussion of the
proposed activities to be conducted each year as part of the monitoring pro-
gram required by subparagraph (A).

§ 107(a)(e)(7) [DispositioN ofF SEiZzED CarGo.] — (1) Whenever any cargo or
marine mammal or marine mammal product is seized pursuant to this section,
the Secretary shall expedite any proceedings commenced under section 105(a)
or (b). (Consistently called sections throughout 107(e)).

§ 109(b)(3)(A) such determination shall be treated, for purposes of applying this
title beyond the territory of the State, as a determination made in accordance
with section 103 and as an applicable waiver under section 101(a)(3)[.]

§ 109(b)(3)(B)1i) incidentally in the course of commercial fishing operations
(whether provided for under section 101(a)(2) or (4)), or in the course of other
specified activities provided for under section 101(a)(5), in the zone described in
section 3(14)(B)[.]

300 Courts rely on the House and Senate legislative drafting manuals as interpretive
aids when considering federal legislation. See, e.g., Koons Buick Pontiac GMC, Inc. v.
Nigh, 543 U.S. 50, 60 (2004). (“Congress ordinarily adheres to a hierarchical scheme in
subdividing statutory sections . . . . This hierarchy is set forth in drafting manuals pre-
pared by the legislative counsel’s offices in the House and the Senate.”).
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the reference is to the senior unit. Thus, refer to Section 5(a)(1) and not
paragraph (5)(a)(1).”301

The convention of referencing the senior unit is consistently used
throughout the 1994 MMPA Amendments.3°2 Another component of
the 1994 Amendments demonstrates the term that section refers back
to a previously referenced subdivision, not the section as a whole. Sec-
tion 24 of the 1994 Amendments, titled “Further Technical and Con-
forming Amendments,” provided:

(1) EXECUTION OF PRIOR AMENDMENTS.—The amendments set
forth in section 3004(b) of the Marine Mammal Health and Stranding Re-
sponse Act (106 Stat. 5067)—
(A) are deemed to have been made by that section to section 3(12) of
the Marine Mammal Protection Act of 1972 (16 U.S.C. 1362(12)); and
(B) shall not be considered to have been made by that section to section
3(11) of that Act (16 U.S.C. 1362(11)).393

Here, it is indisputable that “that section” refers only to subsection (b)
of Section 3004 of the Marine Mammal Health and Stranding Re-
sponse Act (MMHSRA). Subsection (b) of Section 3004 of the MMH-
SRA had purported to amend the definition of “Secretary” in MMPA
section 3(11) (16 U.S.C. § 1362(11)),23%¢ when in fact the definition ap-
peared in Section 3(12) (16 U.S.C. § 1362(12)).39> However, the
Amendments in the other parts of Section 3004 are clearly inapplica-
ble to MMPA section 3(12) and it would be both illogical and impossi-
ble to amend Section 3(12) according to their terms.3%¢ It is clear in
this context that “that section” must mean Section 3004(b) and cannot

301 U.S. H.R. OrrIcE oF THE LEG. CoUuNsEL, HOUSE LEGISLATIVE COUNSEL’S MANUAL
oN DrarTiNG STYLE at Sec. 341(f)(2) (Nov. 1995), https:/legcounsel.house.gov/HOLC/
Drafting Legislation/draftstyle.pdf [https:/perma.cc/CRJ7-MWSW] (accessed July 31,
2018).

302 Of course, this is not to imply that the terms for more junior subdivisions such as
“subsection” and “paragraph” are not used in the Amendments. They are used in spe-
cific situations in which the drafting conventions dictate their use. As just one example,
section 4 of the 1994 Amendments provides that “[s]ection 101(a) (16 U.S.C. § 1371(a))
is amended—(1) by amending paragraph (1) to read as follows . . . .” Marine Mammal
Protection Act Amendments of 1994 § 4(a)(1). This clearly refers to Section 101(a)(1).
For another example, Section 117 requires that the Secretary “shall, in consultation
with the appropriate regional scientific review group established under subsection (d) of
this section, prepare a draft stock assessment . ...” 16 U.S.C. § 1386(a) (2018). This is
referencing Subsection (d) of the same Section (117).

303 Marine Mammal Protection Act Amendments of 1994 § 24(a)(1)(A)<B) (emphasis
added).

304 Marine Mammal Health and Stranding Response Act, Pub. L. No. 102-587,
§ 3004(b), 106 Stat. 5039, 5067 (1992).

305 See 16 U.S.C. § 1362(12) (defining secretary). See also High Seas Driftnet Fisher-
ies Enforcement Act, Pub. L. No. 102-582, § 401, 106 Stat. 4900, 4909 (1992) (adding a
definition to the MMPA and redesignating paragraphs (5) through (14) as paragraphs
(6) through (15), which was enacted on November 2, 1992, two days before the passage
of the MMHSRA). See Marine Mammal Health and Stranding Response Act Title 3
(enacting MMHSRA on November 4, 1992).

306 Subsection (a) of Section 3004 made changes to MMPA sections 102(a), 109(h)(1),
and 112(c), and Subsection (c) made changes to Section 2 (16 U.S.C. § 1361). Marine
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mean all of Section 3004. Similarly, “that section” in Section 5(c) of the
Amendments clearly refers back to Section 104(c)(2), not to the en-
tirety of Section 104.307

The limitation of Section 5(c) to Section 104(c)(2) is important be-
cause it means the elements of the 1994 Amendments outside of Sec-
tion 104(c)(2)—even if they would arguably conflict with Permits No.
240 and No. 774—do not apply to pre-1994 permits. For instance, such
provisions include the requirement to maintain an inventory, includ-
ing “only” specified information which, in the case of mortality, would
be limited to “the date of death” and “cause of death when deter-
mined.” Pre-1994 permits would not be modified to be consistent with
this provision because it is found in Section 104(c)(10), not Section
104(c)(2).

Even if Section 5(c) were interpreted to require consistency with
the whole of section 104, however, the necropsy requirements of the
two permits would still apply because they are consistent with the en-
tirety of the Section.3%8 The inventory is a separate reporting require-
ment established under the 1994 Amendments.3%9 Congress intended
the inventory to be concise and short, without detailed narrative dis-
cussion.?19 Nowhere in the Amendments, however, did Congress de-
clare that other information could not be required for other purposes.
In fact, Congress did not repeal the preexisting authorization to in-
clude in permits “any other terms or conditions which the Secretary

Mammal Health and Stranding Response Act § 3004(a), (¢). Only the Amendments in
subsection (b) are applicable to Section 3(12) of the MMPA.

307 Marine Mammal Protection Act Amendments of 1994 § 5(c). This point is estab-
lished and supported in reference to other environmental laws, including but not lim-
ited to, the: Comprehensive Environmental Response, Compensation, and Liability Act
(CERCLA); Endangered Species Act (ESA); and Clean Air Act (CAA). There are numer-
ous examples that could be cited to confirm the use of this legislative drafting conven-
tion, including, for example, § 9604(e)(7)(A) of CERCLA states a person is “a bona fide
prospective purchaser under § 9601(40) of this title if the person is otherwise described
in that section.” “That section” must refer to § 9601(40) because it is the section that
describes the criteria for a person to be a bona fide prospective purchaser. Addition-
ally, § 1533(a)(3)(B)(ii) of the ESA states the “requirement to consult under § 1536(a)(2)
of this title with respect to an agency action (as that term is defined in that section).”
The legislators took an extra step to unambiguously specify that the term “agency ac-
tion” is defined in § 1536(a)(2) by referring back to “that section.” Furthermore, there
are numerous examples within the CAA supporting the use of “this section” refers to the
section as a whole such as § 7403(b)3), § 7403(b)(8), § 7403(h)(4)(i)(2), and
§ 7405(a)(1)(B). For instance, § 7403(b)(3) states “in subsection (a)(1) of this section . . .
,” clearly referring to a specific subsection of the entire section.)

308 Permit terms requiring the reporting of certain other information to NMFS are
not inconsistent with limits on the contents of the inventory. The requirement that only
certain information be included in the inventory limits the information that NMFS may
require in certain specified situations in which rights were afforded to permit holders,
including the transfer of animals and the birth of progeny, but does not preclude the
agency from requiring that other information be reported in other situations. Nor does
it preclude the agency from requiring that certain information be made public.

309 Marine Mammal Protection Act Amendments of 1994 § 5(b)(10).

310 See id. (requiring minimal information with no narrative requirement).
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deems appropriate,”1! nor the requirement that “[alny person author-
ized to take or import a marine mammal for purposes of . . . public
display . . . shall furnish to the Secretary a report on all activities car-
ried out by him pursuant to that authority.”312 Necropsy and clinical
history reports provide important information about the cause of death
and other health conditions of the animal. They supplement, rather
than conflict with, the information contained in the inventory.313 As a
result, it is not inconsistent with any aspect of the 1994 Amendments
or any provision of Section 104 for a permit condition to require a nec-
ropsy report and clinical history. Since the deaths of Tilikum and
Kasatka trigger both requirements, SeaWorld must now file the inven-
tory information required in Section 104(c)(10)(H) and comply with the
necropsy requirements of Permits No. 240 (Kasatka) and No. 774
(Tilikum, Kyara).

The provisions of Section 104(c)(2), which Permits No. 240 and No.
774 were modified to be consistent with, are limited to: (1) the criteria
a facility must meet to hold a public display permit;314 (2) the right to
transfer, import, export, possess, etc. by right, without any additional
permit;315 (3) the rights of the party acquiring the marine mammal to
do so without obtaining a new permit;31¢ and (4) the 15-day notice re-
quirement for sale, transfer, export, or purchase.31” These require-
ments of Section 104(c)(2), as amended, have no effect on the necropsy
provisions of Permit No. 774.

311 16 U.S.C. § 1374(b)(2)(D).

312 Id. § 1374(c)(1).

313 Of course, NMFS confirmed as much in its 1979 notice where it specifically left
the necropsy provisions in place. See supra 190 and accompaning text (describing that
SeaWorld would not release information about Tilikum’s necropsy report and related
clinical history information).

314 See 16 U.S.C. § 1374(c)(2)(A)(1)—(ii) (“A permit may be issued . . . for the purpose
of public display only to a person which the Secretary determines—(i) offers a program
for education or conservation purposes that is based on professionally recognized stan-
dards of the public display community; (ii) is registered or holds a license issued under 7
U.S.C. 2131 et seq.; and (iii) maintains facilities for the public display of marine mam-
mals that are open to the public on a regularly scheduled basis and that access to such
facilities is not limited or restricted other than by charging of an admission fee.”).

315 See id. § 1374(c)(2)(B)(i)—(ii) (“A permit under this paragraph shall grant to the
person to which it is issued the right, without obtaining any additional permit or au-
thorization under this chapter, to—(i) take, import, purchase, offer to purchase, possess,
or transport the marine mammal that is the subject of the permit; and (ii) sell, export,
or otherwise transfer possession of the marine mammal, or offer to sell, export, or other-
wise transfer possession of the marine mammal . . . .”).

316 See id. § 1374(c)(2)(C) (“A person to which a marine mammal is sold or exported or
to which possession of a marine mammal is otherwise transferred under the authority
of subparagraph (B) shall have the rights and responsibilities described in subpara-
graph (B) with respect to the marine mammal without obtaining any additional permit
or authorization under this chapter.”).

317 See id. § 1374(c)(2)(E) (“No marine mammal held pursuant to a permit issued
under subparagraph (A), or by a person exercising rights under subparagraph (C), may
be sold, purchased, exported, or transported unless the Secretary is notified of such
action no later than 15 days before such action.”).
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The third and fourth provisions noted above are irrelevant here,
as there has not been a transfer of the animal to another party and
statutorily required notice by SeaWorld of certain activities is not at
issue.

Regarding the first provision noted above, the only criterion for
holding a public display permit that is arguably relevant here is the
1994 Amendments’ requirement that those in possession of such a per-
mit also be “registered or hold a license issued under [the AWA].”318
This provision does not, however, provide that the APHIS standards
for care and maintenance preempt provisions imposed in pre-1994
MMPA permits. Section 104(c)(2) simply requires that the facility have
an AWA license, not that the standards associated with such a license
over-ride any other standards. In any case, no inconsistency exists be-
tween the terms of Permits No. 240 and No. 774 and the AWA stan-
dards. The APHIS regulations simply specify minimum requirements
that must be met related to handling, care, treatment, and transporta-
tion of marine mammals in captivity, and nothing in the permit condi-
tions conflicts with these baseline standards. Also, as noted above, in
1979, NMFS and APHIS determined that the necropsy provisions of
previously issued permits would remain in effect after promulgation of
the AWA marine mammal standards.31?

With regard to the second provision above, Section 104(c)(2)(B)
provides that “[a] permit . . . shall grant to the person to which it is
issued the right, without obtaining any additional permit or authoriza-
tion under this Act, to [] take, import, purchase, . . . possess, [] trans-
port . . . sell, export, or otherwise transfer possession of the marine
mammal” that is the subject of the permit.32° First, it is noteworthy
that permit conditions that relate to post-mortem activities such as
necropsy do not relate to any of the listed activities for which no fur-
ther authorization or permit may be required. However, even if such
activities were deemed to relate to possession of the animal, for in-
stance, the provision is inapposite. The provision prevents NMFS from
(1) requiring regular public review, renewal, and potential amendment
of public display permits in order to continue to possess marine mam-
mals, or (2) requiring additional approval for a transfer of the animals,
both of which had been features of the 1993 proposed rules.321 How-
ever, the prohibition on requiring additional permits or authorizations
for marine mammals that have already been taken or imported subject
to a valid permit does not alter NMF'S authority to include appropriate
permit conditions in the original permit. This authority was explicitly

318 Marine Mammal Protection Act Amendments of 1994 § 5(b)(2)(A)(ii) (amending 16
U.S.C. § 1374(c)(2)(A)(1).

319 See supra Section III.A (discussing the pre-1994 permits).

320 16 U.S.C. § 1374(c)(2)(B)(i). Note that the provision also provides the same rights
related to offers to purchase, sell, export, or otherwise transfer the animal. Id.
§1374(c)(2)(B)(i).

321 See supra Section III.B (discussing the 1994 permit amendments).
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preserved in the statute.322 Nor can the consistency provision elimi-
nate such conditions in pre-1994 permits. If the authority to include
these provisions remains after the 1994 Amendments, prior permits
containing such provisions are clearly consistent.

The fact that NMFS may not require a further permit or authori-
zation to take the animal subject to the permit does not alter this con-
clusion. The regulatory definition of taking includes actions which
“harass, hunt, capture, collect, or kill” or attempts to do so, and in-
cludes “the collection of dead animals or parts thereof.”323 However,
none of the activities associated with necropsy procedures meet this
definition. The animal—and all its constituent parts—is already in the
possession of SeaWorld. No “collection” is occurring. More importantly,
however, the provision only prevents NMF'S from requiring additional
authorizations to engage in activities that result in a taking.324 The
provision does not alter the authority to include valid conditions in the
original permit. Nothing in the 1994 Amendments indicates that per-
mit conditions related to necropsy are excluded from the scope of the
congressional authorization to include “any other terms or conditions
which the Secretary deems appropriate.”325

Modifying Permit Nos. 240 and 774 to be consistent with the re-
quirements of Section 104(c)(2) therefore has no effect on the necropsy
requirements. There are, however, sections of both permits that are
affected by the 1994 Amendments. For example, one permit term re-
quires that “[t]he Holder shall not sell or otherwise dispose of (1) any
mammal, the taking or importation of which is authorized by this Per-
mit . . . except with the approval of the Assistant Administrator and
subject to such terms and conditions as the Assistant Administrator
may prescribe.”326 This condition is clearly inconsistent with the 1994
Amendments’ provision granting permit holders the right to sell, ex-
port, or otherwise transfer possessions of the animals without ob-
taining any additional permit or authorization.

In addition, NMFS has consistently viewed necropsy reports as
relevant to its responsibilities over marine mammals in the wild, not
just in captivity. The importance of necropsy reports for non-captive
marine mammals, before the 1994 Amendments and contemporaneous
to the issuance of the Tilikum permit, is confirmed by the Dolphin Re-
search Center correspondence between NMFS and the MMC in 1992,
cited previously in this Article.327 As a result, it cannot be argued now
that the necropsy provisions contained in Tilikum’s permit were rele-
vant only to captive maintenance and husbandry issues, such that
their applicability would have been terminated in 1994 when the

322 See 16 U.S.C. § 1374(b)(2)(D) (authorizing the Secretary to require specification of
any other terms or conditions the Secretary deems appropriate).

323 50 C.F.R. § 216.3 (2018).

324 16 U.S.C. § 1374(c)(2)(B)@1).

325 Id. § 1374(b)(2)(D).

326 PerwmrT No. 774, supra note 80, at para. C.5.a.

327 Letter from John R. Twiss, supra note 260.
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MMPA Amendments limited the NMFS’s role to animals in the wild.
NMFS’s own actions confirm that, at the time it issued Tilikum’s per-
mit, it considered necropsy information important to its current role
for conserving wild populations and addressing the health issues con-
fronted by orcas in the natural environment.

Finally, the fact that NMFS may lack jurisdiction to regulate care
and maintenance of captive marine mammals does not mean that it
cannot gather information about the status of these animals to share
for the benefit of science and the interest of the public. The MMPA
policies set forth in Section 2, as discussed previously, provide a goal
for NMFS to further the scientific knowledge, understanding and pro-
tection of marine mammals, including those such captive-held animals
involved in interstate commerce.328 Obtaining necropsy and clinical
history information clearly advances those policy objectives. SeaWorld
itself has bolstered the need for necropsy information relative to wild
populations by stating that the cause of death for all three whales was
a disease that also affects orcas in the wild.329

Even if care and maintenance for these whales is limited to the
standards under the APHIS AWA regulations, the necropsy require-
ments would still apply, as NMF'S chose to leave the necropsy/clinical
history provisions of the permits in place even after publication of the
AWA marine mammal standards.33° The APHIS “minimum” standards
do not prevent additional notification or reporting, such as the permit
terms under consideration. The APHIS regulations contain a provision
specifically related to marine mammal deaths which requires that “[a]
complete necropsy, including histopathology samples, microbiological
cultures, and other testing as appropriate, must be conducted by or
under the supervision of the attending veterinarian.”331 The AWA reg-
ulations further require a licensee to prepare a preliminary necropsy
report “listing all pathologic lesions observed” and a final report in-
cluding “all gross and histopathological findings, the results of all labo-
ratory tests performed, and a pathological diagnosis.”332 Necropsy
records must be maintained for a period of three years and made avail-

328 See 16 U.S.C. §§ 1361(3)~(5) (“The Congress finds that—there is inadequate
knowledge of the ecology and population dynamics of such marine mammals and of the
factors which bear upon their ability to reproduce themselves successfully; negotiations
should be undertaken immediately to encourage the development of international ar-
rangements for research on, and conservation of, all marine mammals; marine mam-
mals and marine mammal products . . . move in interstate commerce . . . .”).

329 Kasatka, supra note 104 (stating Kasatka succumbed to a bacterial respiratory
infection); see Life and Care of Tilikum at SeaWorld, supra note 78 (stating Tilikum
died of bacterial pneumonia); SeaWorld is Saddened to Announce the Passing of Kyara,
supra note 99 (stating Kyara was treated for pneumonia and died of lung disease).

330 44 Fed. Reg. 36868. Clearly, the AWA on its face is not intended to occupy the field
(for example, the AWA does not prohibit the Secretary from promulgating their own
standards). 7 U.S.C. § 2146(a) (2018).

331 9 C.F.R. § 3.110(g)(1) (2018).

332 J4.
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able to APHIS inspectors when requested,332 but there is no require-
ment for the reports to be made public or submitted to APHIS, unless
requested to do s0.23¢ APHIS generally does not require the necropsy
reports to be submitted.335 As a result, there is no way for interested
parties to obtain them unless the facility involved makes them
available.

Permit Nos. 240 and No. 774 also require a necropsy report, but
the report must be provided to NMFS.33¢ When the reports are in the
possession of NMFS, they become public records subject to release
under FOIA.337 Such a requirement is not inconsistent with the
APHIS standards; it simply imposes an additional obligation to submit
the reports to NMFS. The same is true of the permit requirements for
an independent observer and making specimens available to the scien-
tific community. Thus, it is possible to comply with both the conditions
of Permit Nos. 240 and No. 774 and the APHIS regulations without
creating an inconsistency—SeaWorld simply must conduct the nec-
ropsy, prepare the report required by the AWA, and notify NMFS to
assign an observer and submit the resulting report to the Service.238

For all of these reasons, Permit Nos. 240 and No. 774 must be read
in accordance with Section 5(c) of the 1994 Amendments so that some
provisions are modified to be consistent with Section 104(c)(2), while
other provisions remain intact as originally drafted. The necropsy/
clinical history requirements of the permit are among the initial per-
mit conditions that remain in effect without change.

6. The 1994 Amendments Legislative History

The legislative history of the 1994 Amendments generally sup-
ports the interpretation that pre-1994 permits remain in effect. There
is some discussion in floor statements that would go further to prohibit
enforcement of MMPA permit terms and conditions with respect to
captive marine mammals, but these statements can be disregarded as
inconsistent with the language of the amendments and of minimal
value for statutory construction purposes because they are unilateral
statements by individual members of Congress.

333 Id. § 3.110(g)(2).

334 See id. (requiring only that necropsy reports be “maintained at the marine mam-
mal’s home facility and at the facility at which it died” and “presented to APHIS inspec-
tors when requested.”).

335 See Memorandum from Donald C. Baur to File, supra note 188 (recalling that
SeaWorld explained that no outside parties have a role in the process of granting re-
quests for SeaWorld records).

336 See PermIT NoO. 240, supra note 122, at para. C.4.d; PErmit No. 774, supra note
80, at para. C.4.d.

337 CRS RL 30120, supra note 74.

338 In the event the necropsy has already been conducted, SeaWorld would be in vio-
lation of this permit requirement if it failed to provide notice to NMFS and discuss the
use of an observer.
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The House Report states that “[t]he requirement that a person be
registered or licensed under the Animal Welfare Act should not be con-
strued as granting the Secretary authority to prescribe regulations
governing the care, handling, treatment, or transport of marine mam-
mals. Such regulations are under the authority of the Secretary of Ag-
riculture, as specified in the Animal Welfare Act.”33° This comment
addresses NMF'S authority to promulgate certain regulations, but does
not implicate its ability to include conditions in previously issued per-
mits.340 The legislation clearly maintained this authority, allowing the
Secretary to include in permits “any other terms or conditions which
the Secretary deems appropriate.”341 Nor does it apply to pre-1994
permits; it concerns only future regulations to implement the 1994
amendments.

Several statements in the record indicate that members of Con-
gress believed the 1994 Amendments would balance concerns related
to the treatment of marine mammals in captivity.342 And, in fact, to
secure support for the bill’s final passage, a last minute addition to the
bill was made during legislative negotiations between the House and
Senate, adding a provision specifying that “[e]xcept as otherwise ex-
pressly provided, nothing in this Act is intended to amend, repeal, or
otherwise affect any other provision of law.”343 These statements sup-
port the conclusion that the pre-1994 permit provisions remain in ef-
fect, except where expressly rescinded.

339 H. R. Rep. No. 103-439, at 40 (1994).

340 In 2003, a letter from the NOAA General Counsel addressing whether a South
Carolina state law was preempted by the MMPA cited this part of the House Report,
and stated that the 1994 Amendments “clarified that . . . a permit under the MMPA is
not to include provisions for methods of supervision, care, or transportation of a marine
mammal after the marine mammal has already been taken from the wild and placed in
captivity for public display purposes.” Letter from James R. Walpole, Gen. Counsel,
Natl. Oceanic & Atmospheric Admin., to James A. Quinn, Assistant Chief Counsel, S.C.
Dep’t. of Nat. Res. (Oct. 10, 2003) (on file with Animal Law). However, this statement
ignores the continued authority contained in the statute to include permit conditions.
See 16 U.S.C. § 1374(b)(2)(D) (allowing the Secretary to exercise discretion in providing
terms or conditions to permits). The General Counsel’s letter is correct that “the central
federal authority to regulate the care, handling, treatment, or transport of marine
mammals after the animals have been taken from the wild and placed in captivity for
public display resides with the Secretary of Agriculture.” Letter from James R. Walpole,
supra (emphasis added). However, this statement does not mean that NMFS authority
to enforce the terms and conditions of pre-1994 permits has been eliminated, as dis-
cussed in Section III.C.5.

341 16 U.S.C. § 1374(b)(2)(D).

342 See, e.g., 140 Cona. REc. S4933 (daily ed. Apr. 26, 1994) (statement of Sen. Kerry)
(observing that the final package was a “strong environmental package” that “balances
the concern for marine mammals in both the wild and captivity with the needs of the
commercial fishing industry and others who interact with marine mammals”).

343 Marine Mammal Protection Act Amendments of 1994 § 2(b); see also 140 CoNG.
REec. S4923 (daily ed. Apr. 26, 1994) (statement of Sen. Stevens) (“We have also clarified
in section 2 that nothing in S. 1636 is meant to amend, repeal, or otherwise affect other
provisions of law, unless it has been expressly provided.”).



360 ANIMAL LAW [Vol. 24:303

A floor statement associated with the 1994 Amendments makes
broad claims about the effect of Section 5(c) that are inconsistent with
the text of the statute. Representative Cunningham stated that the bill
would invalidate some terms and conditions in pre-amendment public
display permits. Representative Cunningham344 stated:

Finally, the committee intends to establish that existing permits, issued
prior to the enactment of these amendments, are automatically modified to
be consistent with these amendments. Thus, for example, any terms or con-
ditions that the Secretary has incorporated into existing permits that re-
late to actual public display of the marine mammals; in the inspection of
public display facilities and related records; or the captive maintenance of
the standards for the humane handling, care, treatment, and transporta-
tion of marine mammals after they are taken or imported pursuant to a
permit to take or import for purposes of public display; are null and
void.345

This statement is broader than, and unsupported by, the text of
Section 5(c) of the 1994 Amendments. As discussed previously, the
Amendments only modified preexisting permits to be consistent with
Section 104(c)(2). There is nothing in Section 104(c)(2) that applies as
broadly as Cunningham’s statements that preexisting permits are
“null and void” as applied to “actual public display,” the inspection of
facilities and related records, or captive maintenance. And, as noted
above, a NOAA ALJ has determined that pre-1994 Permits were not
extinguished by the Amendments.346 Indeed, Section 5(c) did not
render inconsistent provisions “null and void;” to the contrary, it modi-
fied them to be consistent with the 1994 Amendments.347 Even if Cun-
ningham’s interpretation is correct, however, necropsy reports are not
covered by Section 5(c) because they involve dead animals and are not
involved in what Cunningham describes as the “actual public display
of the marine mammals” or “humane handling, care, treatment, and
transportation,” nor do they involve “the inspection of [] facilities.”348

344 Congressman Cunningham resigned from Congress in 2005 after pleading guilty
to accepting at least $2.4 million in bribes from a defense contractor. Ed Henry & Mark
Preston, Congressman Resigns After Bribery Plea, CNN (Nov. 28, 2005, 10:09 PM),
http://www.cnn.com/2005/POLITICS/11/28/cunningham/ [https:/perma.cc/6JHD-
VGNP] (accessed July 31, 2018). Cunningham represented the San Diego area where
SeaWorld maintains a facility. See id. (“He represented the 50th district, which includes
parts of San Diego and its northern suburbs.”).

345 140 Cone. Rec. H2727 (daily ed. Apr. 26, 1994) (statement of Rep. Cunningham).
See also 140 Conag. REc. H1604 (Mar. 21, 1994) (statement by Rep. Cunningham) (pro-
viding an identical statement over a month earlier).

346 See In re Richard O’Barry, 1999 WL 1417459 at *16-17 (NOAA June 8, 1999)
(“Under the statute, this did not render existing public display permits issued before the
enactment of the 1994 Amendments [to the MMPA] null and void . . . .”).

347 Marine Mammal Protection Act Amendments of 1994 § 5(c).

348 Cunningham statement, supra note 344. Cunningham’s floor statement also has
limited, if any, probative value in discerning the intent of Congress. Courts have ruled
that “[s|tray remarks from individual legislators . . . are most often not probative of
much of anything” and that “selective invocation of fragments of the floor debate is an
object lesson in the perils of appealing to . . . legislative history as a guide to statutory



2018] LOOKING BEHIND THE CURTAIN 361

Necropsy reports are used to determine the cause of death, and do not
conflict with any of the enumerated terms and conditions that Repre-
sentative Cunningham declared “null and void.”

In fact, continued applicability of the necropsy and clinical history
permit requirements make sense under the 1994 Amendments. Like
Tilikum, Kyara, and Kasatka, the animals subject to MMPA permits
were already removed from the wild or imported at the time of the
Amendments. The permits containing those provisions were the result
of NMFS decision making, after public comment and MMC consulta-
tion, and permit holders accepted the permits, and the animals, sub-
ject to those conditions and with the understanding that NMFS would
obtain the information. Moreover, the resulting reports play a legiti-
mate role in revealing important information about the animals whose
removal or importation were approved with the understanding that
their medical histories would be submitted to NMFS and be available
for public disclosure. By leaving the necropsy/clinical history provi-
sions in place, Congress was merely honoring the terms of decisions
already made and ensuring that a final report would be made upon the
death of the animals that had been approved for capture or importa-
tion. The purported burdens claimed by the public display industry
caused by NMFS jurisdiction over the husbandry and maintenance
standards of animals living in captivity would not be imposed by sim-
ply requiring the medical records of the deceased animals to be submit-
ted to the agency.

Finally, as NMFS confirmed with its 1979 modification of
Kasatka’s permit for consistency with the then new APHIS marine
mammal standards, the necropsy provisions of MMPA permitting are
not in conflict with the care and maintenance standards of the AWA.
NMFS, with the agreement of APHIS and FWS, retained the necropsy
provisions after very precisely deciding which permit provisions to re-
scind, including General Conditions that appear in context close to the
necropsy requirement.34° The agency entered into a cooperative agree-
ment to implement the new rules and the MMPA permits.35°¢ NMFS
rescinded General Conditions C.2.h., C.2.i., and C.6.b., but left in place

meaning . . . . The law is what Congress enacts, not what its members say on the floor.”
Szehinskyj v. Att’y Gen. of U.S., 432 F.3d 253, 256, 256 n.2 (3d Cir. 2005); see also
Crosby v. Nat'l Foreign Trade Council, 530 U.S. 363, 390-91 (2000) (Scalia, J., concur-
ring) (“[T]he statements of individual Members of Congress (ordinarily addressed to a
virtually empty floor) [are not] . . . a reliable indication of what a majority of both
Houses of Congress intended when they voted for the statute before us. The only relia-
ble indication of that intent—the only thing we know for sure can be attributed to all of
them—is the words of the bill that they voted to make law.”); Gen. Steel Domestic Sales,
L.L.C. v. Chumley, 840 F.3d 1178, 1182 (10th Cir. 2016) (“[TThe best indicator of [legis-
lative] intent is the statutory language.”); U.S. v. Geiser, 527 F.3d 288, 294 (3rd Cir.
2008) (noting that at Chevron step one, the question is whether Congress spoke directly
to the issue and “legislative history should not be considered”).
349 44 Fed. Reg. at 42204-05.

350 Jd.
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the necropsy requirement of C.4.d.351 Had the agencies considered the
necropsy provisions to be inconsistent with the APHIS standards,
which also included a necropsy provision (9 C.F.R. § 3.110(g)), NMFS
would have rescinded that General Condition.

D. Permit No. 774 Applies to the Progeny of the Animals Imported
Under Its Authority

The permit, by its own terms, covers the progeny of the animals it
authorized for importation.352 The permit states that its terms and
conditions “remain in effect as long as the marine mammals, and/or
the progeny of such marine mammals, imported hereunder are main-
tained in captivity under the authority and responsibility of the Permit
Holder.”353

The continuing applicability of Permit No. 774 to the progeny of
the animals imported under its auspices is consistent with the MMPA,
as amended. The rights granted to permit holders by the 1994 Amend-
ments were also granted by Congress to those holding the progeny of
the animals imported under the permits.354 However, the statutory
language does not preclude the application of pre-1994 permits to the
progeny of animals where the permit expressly provides for that re-
sult, as is the case for Permit No. 774. To the contrary, the 1994
Amendments recognize the continuing effect of the original permit,
stating “[n]o additional permit or authorization shall be required to
possess, sell, purchase, transport, export, or offer to sell or purchase
the progeny of marine mammals taken or imported under this
subsection.”355

A further provision of the 1994 amendments that requires notifi-
cation of NMF'S upon the birth of progeny of marine mammals subject
to a public display permit, but prevents NMFS from requiring addi-
tional information beyond that necessary for the inventory, does not
affect the applicability of pre-1994 permits to marine mammal prog-
eny. These provisions evince a Congressional intent to prevent NMFS
from requiring further authorizations upon the birth, transfer, trans-
port, or export of marine mammal progeny or imposing additional con-
ditions because of one of these triggering events. However, nothing in
the language of the 1994 Amendments prevents NMFS from, or is in-
consistent with, applying the conditions of permits to the descendants
of the animals originally imported under a permit.356 In fact, reading

351 [d. at 42205.

3562 PermiT No. 774, supra note 80, at para. B.1.e.

353 Id. (emphasis added).

354 16 U.S.C. § 1374(c)(8)(A).

355 Marine Mammal Protection Act Amendments of 1994 § 5(b)(8)(a) (emphasis
added).

356 See id. (providing no prohibitions against NMFS applying the conditions of per-
mits to the permit-animal’s offspring). This provision directly precedes the provision
requiring notification of the birth of marine mammal progeny to NMF'S for purposes of
the marine mammal inventory. Id. §5(b)(8)(B). The provision merely ensures that the
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the 1994 amendments to prevent application of existing permits to
progeny would effectively excise the term “additional” from the stat-
ute, rendering it “mere surplusage,” inconsistent with rules of statu-
tory construction.357 Accordingly, the necropsy requirements of Permit
No. 774 apply to Tilikum’s descendants, including the eleven offspring
that have died. The death of Kyara therefore presents a current issue
calling for enforcement of the progeny provision of Tilikum’s permit.

E. NMFS Should Enforce Permits No. 240 and No. 774 If SeaWorld
Does Not Voluntarily Comply

As discussed in this Article, the information to be derived from
necropsies and clinical histories on deceased marine mammals is of
considerable interest to the public, and is potentially beneficial to sci-
ence, stranding responses, husbandry, and the health and welfare of
other animals, in captivity and in the wild.

Many marine mammals are in captivity as a result of permits that
were issued under the public policy criteria defined by the MMPA and
following a decision-making process that involves public comment358
and that recognize the public interest value of science and legitimate
education associated with marine mammals.3%° Facilities like
SeaWorld that hold marine mammals are therefore not entitled to
claim sole control over the information about the fate of these animals
and withhold it from the public or review by the agency responsible for
the authorizations that placed the animals in captivity. The necropsy
provisions of Permits No. 240 and No. 774 do nothing more than me-
morialize the common sense and reasonable policy principle that infor-

required notification is made for all animals that had previously been born before the
notification requirement came into effect, to ensure that the inventory was complete
and contained all marine mammals involved in public display. See 16 U.S.C.
§ 1374(c)(10) (“The Secretary shall establish and maintain an inventory of all marine
mammals possessed pursuant to permits issued under paragraph (2)(A), by persons ex-
ercising rights under paragraph (2)(C), and all progeny of such marine mammals.”). A
final provision related to marine mammal progeny provides that “[alny progeny of a
marine mammal born in captivity before the date of the enactment of the Marine Mam-
mal Protection Act Amendments of 1994 and held in captivity for the purpose of public
display shall be treated as though born after that date of enactment.” Marine Mammal
Protection Act Amendments of 1994 § 5(b)(8)(C).

357 See Williams v. Taylor, 529 U.S. 362, 364 (2000) (observing that the Supreme
Court has noted it is a “cardinal principle of statutory construction that courts must
give effect, if possible, to every clause and word of a statute.”); Larry M. Eig, Cona.
RESEARCH SERV., STATUTORY INTERPRETATION: GENERAL PRINCIPALS AND RECENT
TrenDs 13 (2011) (stating that statutory language is not to be construed as mere sur-
plusage). It is clear that Congress anticipated that permits would continue to apply to
the progeny of marine mammals imported or taken under public display permits and
the statute cannot be read to divest NMF'S of jurisdiction to apply the terms and condi-
tions of those permits.

358 See generally 16 U.S.C. § 1371(a) (providing exceptions to the issuance of permits
for the taking and importation of marine mammals).

359 See generally id. § 1361 (setting out the findings and policies of the MMPA, in-
cluding the encouragement of research and conservation).
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mation about the death of captive marine mammals held under an
MMPA permit should be filed with the federal government and acces-
sible to the public.

Considering the significant attention paid to the death of these
animals and the strong public response of sadness and sympathy, as
well as demands for a full accounting of the cause of their deaths and
clinical histories, it is apparent that release of the clinical history and
necropsy reports for the three whales are valuable for public informa-
tion and scientific and medical research. While other marine mammals
subject to the pre-1994 permits may have also been subject to necropsy
provisions, the deaths of Tilikum, Kyara, and Kasatka put NMFS in a
position where enforcement of these provisions becomes the subject of
strong attention and demands for disclosure.360

If SeaWorld continues to refuse to comply with Permits No. 240
and No. 774, then NMFS will need to decide the appropriate course of
action under the MMPA. While NMFS has a degree of enforcement
discretion for MMPA permits, there is no reasonable basis upon which
SeaWorld can be allowed to violate Permits No. 240 and No. 774 with-
out penalties.361 The factors that typically weigh in favor of prosecu-
tion are consistent with taking action in this case: a clear violation of
the law; advance notice to the violating party; strong public interest for
enforcement; clear factual evidence of a violation; and refusal of the
violating party to accept remedial actions.362 NMFS should enforce the
permit requirements to the fullest extent and impose the maximum
penalties.

If NMFS declines to enforce Permits No. 240 and No. 774, NMFS
has taken a definitive position construing the meaning of Section 5(c)
of the 1994 Amendments. As a result, the NMFS legal interpretation is
subject to an APA legal challenge as arbitrary and capricious. For the
reasons discussed in this Article, NMFS has no valid basis for its posi-
tion, and is vulnerable to an APA challenge.

When a claim is brought pursuant to the APA, there must be “fi-
nal agency action for which there is no other adequate remedy in a
court.”363

Agency action “includes the whole or a part of an agency rule, or-
der, license, sanction, relief, or the equivalent or denial thereof, or fail-
ure to act.”364 The Supreme Court has provided that administrative
action is “final agency action” under the APA if: (1) the agency’s action
is the “consummation of the agency’s decision making process—it must
not be of a merely tentative or interlocutory nature”; and (2) “the ac-

360 See supra Section ILE. (discussing the necropsy report issue).

361 See 16 U.S.C. § 1375 (2018) (imposing penalties of $10,000 for each MMPA viola-
tion, with $20,000 for knowing violations, imprisonment of up to one year, or both).

362 See, e.g., U.S. Attorneys’ Manual, Tit. 9: Principles of Federal Prosecution (U.S.
Dept. of Justice) at 9-27.220, 9-27.230, 9-27.250 (setting out factors for commencing or
declining prosecutions).

363 5 U.S.C. § 704 (2018).

364 5 U.S.C. § 551(13) (2018).
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tion [is] one by which ‘rights or obligations have been determined’, or
from which ‘legal consequences will flow.’”365

In this case, the affirmative action taken by NMFS in its March
10, 2017 email3%6 and subsequent letters by Director Oliver on the
deaths of Kyara and Kasatka367 constitute final agency action review-
able under the APA. Specifically, NMFS has taken a definitive position
interpreting the meaning of Section 5(c) of the 1994 Amendments that
significantly changes the legal obligations of pre-1994 permit holders,
has significant consequences for the development and implementation
of species-specific regulations and protocols to improve the lives of ani-
mals, as well as compromises future research. In addition, due to the
absence of a private cause of action under the MMPA, there is no other
adequate legal remedy. Thus, an APA lawsuit is clearly in order. For
the reasons discussed in this Article, NMFS has no valid basis for its
position, and judicial review should lead to a decision that the agency
incorrectly constructed the 1994 Amendments in concluding that the
necropsy and clinical history requirements of Permits No. 240 and No.
774 no longer apply.

After the unfortunate deaths of Tilikum, Kyara, and Kasatka,
public and media attention is intensely and vocally focused on
SeaWorld’s accountability and cooperation, as well as the manner in
which NMFS discharges its duties under the MMPA.268 NMFS should
acknowledge that the necropsy and clinical history provisions of Per-
mits No. 240 and No. 774 remain in full force and effect, and that
SeaWorld must commit to full compliance and public disclosure. Hope-
fully, either SeaWorld or NMFS will take the steps necessary to
achieve a positive end result where the health records of these whales
will be made available to help answer some of the unresolved ques-
tions about their lives in captivity and disease threats to wild whales.

IV. RECOMMENDATIONS FOR ACCESS TO AND USE OF
INFORMATION ON CAPTIVE CETACEANS

The permits for Tilikum, Kyara and Kasatka are the best exam-
ples of how elements of pre-1994 MMPA permits continue to apply.
The permit provisions are an important source of information not only
about orcas, but for all other marine mammals with similar permit
requirements. NMFS routinely included clinical history, necropsy re-

365 Bennet v. Spear, 520 U.S. 154, 177-78 (1997) (citations omitted).

366 E-mail from Amy Sloan, supra note 178.

367 Letter from Chris Oliver, supra note 201.

368 See Fiona Keating, SeaWorld: Former Trainer Says Deaths of Three Killer Whales
a ‘Disgrace to Humanity’, INDEPENDENT (Aug. 20, 2017, 11:46 AM), http://www.indepen-
dent.co.uk/news/world/americas/seaworld-killer-whale-orca-theme-park-john-hargrove-
blackfish-kasatka-tilikum-dawn-brancheau-animal-a7903051.html [https:/perma.cc/
34YJ-8CLQ] (accessed July 31, 2018) (reporting a quote from SeaWorld Trainer John
Hargrove, that “SeaWorld will never release the autopsy but the internal wounds will
be far worse”).
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port, and site/record inspection requirements in pre-1994 permits.36°
Progeny provisions were not included uniformly, but did find a place in
most permits issued during the late 1980s and early 1990s. Many of
the animals subject to these permits are still alive, or their medical
records are in the possession of the facilities where they were, or are
maintained.37? In the case of cetaceans, approximately 260 whales and
dolphins that were acquired before 1994 are in captivity in the United
States now, and most of these animals are subject to the permit re-
quirements.37! If NMFS were to adopt the position set forth in this
Article, or if APHIS were to request the release of the information
under its AWA Marine Mammal Standards, then a significant amount
of new and important information would become available.

SeaWorld’s failure to release information about the deaths of
Tilikum, Kyara, and Kasatka and the injury to Katina points to the
need for reformed procedures and legal requirements pertaining to the
release of records of captive held cetaceans, if not all, marine mam-
mals. These procedures fall into two categories: (1) reforming facilities’
practices regarding access to and use of information about these ani-
mals; and (2) development of new legal criteria to compel release of
this information in the absence of voluntary actions by facilities.

Unfortunately, the practice of keeping records of captive-held ani-
mals private, and resisting open access, is not limited to SeaWorld’s
position on the necropsy and clinical history records of its whales. In-
deed, as noted previously, it appears that the federal agencies respon-
sible for cetaceans (NMF'S) and all captive animals subject to the AWA
including cetaceans (APHIS), have taken no action to obtain necropsy
reports since at least 1994.372

In addition, it appears that at least one segment of the public dis-
play industry continues to adhere to the philosophy of closed access
and resistance to sharing information and records. In its April 25, 2018
testimony before the Senate, the Alliance of Marine Mammal Parks &
Aquariums signaled its retrenchment in the stance of nondisclosure of
records except the most basic information about captive marine mam-
mals. While touting the 1994 Amendments as purportedly giving
APHIS “the sole authority to regulate marine mammals in human
care,” the Alliance complained about the requirements to fill out the
simplistic Marine Mammal Inventory Report, which is nothing more
than a form requiring information on acquisition, disposition, and
transfer/transport of marine mammals. The Inventory consists of one-
or two-page forms for each category of information.273 The Alliance

369 See E-mail from Amy Sloan, supra note 167 (stating that NMFS has “[hundreds]
more pre-1994 [public display] permits that have the same provisions”).

370 NaT'L. OcEANIC & ATMOSPHERIC ADMIN., supra note 12.

371 Id.

372 See supra note 73 and accompanying text (discussing that APHIS has never ap-
peared to have requested such reports be submitted).

373 NATL OcEANIC & ATMOSPHERIC ADMIN., www.fisheries.noaa.gov [https:/perma.cc/
D3VT7-J9FC] (accessed Aug. 2, 2018).



2018] LOOKING BEHIND THE CURTAIN 367

characterized the Inventory as “an anachronism,” containing “signifi-
cant errors,” serving as a “holdover from days prior to the 1994 MMPA
Amendments,” and a document that “duplicates information reviewed
by APHIS.”37¢ Even though the 1994 amendments established the In-
ventory requirement as a duty of the Secretary of Commerce and
NMFS,375 the Alliance testified to its position that “animal care is
solely under the review of APHIS under the Animal Welfare Act and
thus outside of NMFS’s jurisdiction with respect to maintaining the
Inventory”376 and complained about FOIA requests for the information
in the inventory.377

While the Alliance’s specific complaints about the Inventory could
be the subject of a separate discussion, the essential point to be drawn
from the testimony for the purposes of this Article is that, apparently
on behalf of its sixty-four public display facility members, the Alliance
remains wedded to keeping the medical records of cetaceans in captiv-
ity out of the public domain and away from disclosure at any level
other than as part of APHIS procedures, which are seldom if ever in-
voked to obtain the relevant documents. The Alliance testimony there-
fore suggests a step in the wrong direction and away from greater
transparency and voluntary disclosure.378

374 Prepared Statement of Rae Stone, on behalf of the Alliance of Marine Mammals
Parks and Aquariums on Enhancing the Marine Mammal Protection Act 1, 5-6 (Apr.
25, 2018) [hereinafter Alliance Testimony].

375 16 U.S.C. § 1374(c)(10).

376 Alliance Testimony, supra note 374, at 7.

377 Id. at 8. The purpose of the Alliance’s testimony appears to be to enlist Senate
support to cause NMFS to revise the Inventory and its use to include less information
and to amend the MMPA to “clarify” that the Inventory should not require the reporting
of “still births.” The Alliance argues that still births do not fit within the “statutory
scheme” of the MMPA because an animal that is “born dead will never become part of
the inventory of animals at a public display facility” and that “still births of animals in
human care have no scientific correlation with still births in wild populations.” Id. at
7-8.

378 Another recent example of the apparent nondisclosure of information regarding
the death of captive animals (again from a program involving SeaWorld) concerns the
sudden and unexplained death of every one of fifty-four stingrays on public display at
the Chicago-area Brookfield Zoo on July 10, 2015. Complaint at 4-5, PETA v. Forest
Preserve District of Cook County, No. 2018 e08520, Cir. Ct. of Cook County, Ill., Chan-
cery Div. (July 9, 2019), at 4-5. The reported cause of the deaths was the malfunction of
the exhibit’s life support system. The exhibit involved a partnership between the Zoo
and SeaWorld, with some or all of the stingrays provided by SeaWorld. Id. In an effort
to discover the cause of the malfunction and relationship to stingray health and captive
maintenance, PETA filed a FOIA request on October 24, 2016. Id. The PETA request
covered records of the Cook County Forest District, which contracted with the Chicago
Zoological Society to operate and manage the Zoo. Id. at 2. In response, the District
refused to disclose any records concerning SeaWorld or the Zoo’s stingray exhibit, argu-
ing the operation of this exhibit and of marine mammal exhibits, was not a governmen-
tal function under the purview of the District that would make the documents subject to
disclosure. Id. at 6. PETA then obtained an opinion from the Illinois Attorney General’s
Office concluding that the District’s response violated the Illinois FOIA. Id. at 7. When
the District failed to release the documents, PETA filed a lawsuit under State law,
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As these examples demonstrate, the most important step is for
captive display facilities to develop more transparent, impartial, and
robust protocols for making important scientific data available to inde-
pendent researchers on marine mammals in captivity, and marine
mammal health generally. Facilities like SeaWorld have both a legal
and ethical obligation for transparency with respect to the health and
well-being of animals in their care. Legally, as this Article has dis-
cussed, that obligation is reflected in the very fabric of the MMPA and
the existence, and ongoing applicability of necropsy provisions found in
MMPA permits. Ethically, transparency is essential to demonstrating
the industry’s fulfillment of oft-touted promises to patrons that ani-
mals housed on captive display are in good health, experience positive
welfare, and contribute to the survival of their counterparts in the
wild.

If the captive display industry wishes to achieve transparency and
promote science that truly advances the health and welfare of
cetaceans, facilities must begin to publish the data that matters and
allow independent researchers to do the same. Despite frequent claims
by SeaWorld that they “release specific necropsy findings via peer-re-
viewed scientific papers where the information is useful to the health
and management of both free-ranging animals and those in human
care,”379 the scientific literature paints a different picture. Indeed, af-
ter over forty years of orca captivity and at least sixty-six orca deaths
at SeaWorld alone,380 the theme park has apparently published only
two peer-reviewed articles that mention an orca necropsy result.381

Ultimately, rectifying the lack of transparency requires captive fa-
cilities to start publishing more articles on data that has real implica-
tions for animal health and well-being—data that matters to both the
scientific community and the public at large. In addition, it requires

which is pending at the time of publication of this Article. Id. See Ese Olumhense, Elvia
Malago, PETA Seeks Brookfield Zoo Records, Chi. Trib., July 19, 2018, at 4.

379 Stone, supra note 195.

380 See Jacob Krushel, 62 Orcas Have Died at SeaWorld—Not a Single One From Old
Age, Dopo (June 6, 2014), https:/www.thedodo.com/62-orcas-have-died-at-seaworld-
580775893.html [https://perma.cc/328 A-PHSS8] (accessed July 31, 2018) (“62 orcas have
died at Seaworld, and not one has died of old age.”); SeaWorld Euthanizes Sick Orca,
Making Her Third Whale to Die at Park in 2017, Fox NEws (Aug. 16, 2017), http://www
foxnews.com/travel/2017/08/16/seaworld-euthanizes-sick-orca-making-her-third-whale-
to-die-at-park-in-2017.html [https://perma.cc/5XSA-8FPW] (accessed July 31, 2018)
(“Kasatka’s death follows Kyara, who died three weeks ago at the age of three months at
the SeaWorld in San Antonio, according to The Independent. Tilikum, who was featured
in the 2013 documentary ‘Blackfish,” also died in January at the age of 35.”); Nicole
Hensley, Unna is the Third Whale at Texas SeaWorld to Die in 2015, N.Y. DaiLy MaiL
(Dec. 22, 2015), http:/www.nydailynews.com/news/national/unna-whale-san-antonio-
seaworld-die-2015-article-1.2474493 [https://perma.cc/6ATN-ATBU] (accessed July 31,
2018) (“The female Orca, Unna, is the third whale in the past six months to die at the
San Antonio park . ..."”).

381 See Charles Buck et al., supra note 195 (stating that the killer whale’s “necropsy
was unremarkable”); Judy St. Leger et al., supra note 195 (discussing the examination
of a 14-year old male killer whale at a marine park in San Antonio that died suddenly).
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captive facilities to establish a transparent and objective protocol for
the review of independent research proposals by scientists soliciting
data on captive cetacean health, behavior, and welfare. For example:
by formation of a review panel for independent research proposals con-
taining at least one independent reviewer and the use of fixed criteria
to guide an objective evaluation of the proposal’s merits. Any rejections
of data requests for valid research proposals should be accompanied by
a full report on the reasoning for such conclusions, as well as an oppor-
tunity for ongoing negotiation around data accessibility. Furthermore,
while captive display facilities should welcome independent research-
ers to consider collaboration and contribution from facility staff as ap-
propriate, mandatory oversight and control over third-party research
by a facility’s staff should not be considered a mandatory pre-requisite
to publication.

On the legal side, the best course of action is readily apparent:
APHIS should take action under its existing AWA regulations for mak-
ing necropsy reports available for all cetacean deaths. There is no rea-
son that the APHIS should not routinely obtain these records
wherever a whale or dolphin dies. The burden on facilities and APHIS
is minimal. The facilities maintain the records anyway; they simply
need to turn them over to APHIS. This information could then be pub-
lished on a publicly accessible APHIS website, providing necessary
transparency and avoiding the need for FOIA processing. After con-
sulting with experts in the field, as well as NMFS, FWS and the MMC,
APHIS should also issue guidance for SeaWorld and other facilities on
how clinical history and necropsy reports should be prepared and sub-
mitted. Alternatively, APHIS could revise its regulations for the sub-
mission of such reports.

The course of action for NMFS is also simple: it should enforce the
pre-1994 Permit conditions if public display facilities do not take vol-
untary action and APHIS fails to obtain the records. The fact that
NMFS has refused to reveal the legal basis for its conclusion that the
necropsy and clinical history requirements of pre-1994 permits have
been “effectively extinguished” by Congress suggests a lack of confi-
dence in its answer, especially considering the open and collaborative
basis upon which the animal welfare groups shared their draft analy-
ses and sought agency input. In any case, as discussed in this Article,
there is a strong and compelling legal justification for NMF'S to enforce
the permits. It is very possible that, if NMFS adopts this position,
SeaWorld and other facilities that currently refuse to share this infor-
mation will voluntarily comply and the public interest will be ad-
vanced by open access to important information reports.

The federal agencies responsible for marine mammals could also
address the problem, and encourage voluntary compliance, by develop-
ing guidelines and best practices on preparing and maintaining health
records and making information available to third parties. NMFS, for
example, has issued guidelines to the whale-watching industry on how
to avoid take and protect whales when engaged in commercial opera-



370 ANIMAL LAW [Vol. 24:303

tions.382 Working together with APHIS, FWS, and MMC, NMFS could
develop proposed guidelines reflecting the principles discussed previ-
ously in this Section. After receiving public comment, these final
guidelines could serve as the standards to which facilities holding
marine mammals would conform, thereby avoiding potential enforce-
ment actions and advancing the causes of husbandry, medical care,
and scientific research.

Therefore, in the interest of advancing sound science and in light
of the demonstrable public interest and recognized international sig-
nificance of marine mammals to society and to ocean ecosystems, we
recommend that facilities like SeaWorld not only endeavor to comply
with existing laws that require transparency, but to enhance their own
protocols so that they may contribute more meaningfully to the protec-
tion and preservation of these incredible animals.

V. CONCLUSION

All cetaceans now in captivity in the United States come, in some
way, from wild populations—either because they were captured before
the MMPA, taken or imported under MMPA permits, are the offspring
of such animals as a result of captive breeding, or are animals that
stranded or required rescue and were determined to be non-releasable.
As a result, the whales in the current stock of captive cetaceans trace
themselves to having previously been part of, or derived from, the
marine environment, which is a public trust resource protected for all
citizens by the federal government. Where MMPA permits were in-
volved, public review and transparent federal decision-making had to
be conducted to make the necessary findings. While in captivity, the
condition, possession, and transfer of these animals are subject to reg-
ulation under either the AWA or the MMPA. Thus, throughout their
lifespan, these animals have been subject to extensive federal manage-
ment and supervision to fulfill the public policies of the AWA and the
MMPA; they are not subject to the sole control of the facilities that
hold them.

The public interest in the care and maintenance of cetaceans in
captivity continues, and in some cases increases, after they die. The
information derived from their health records and necropsy reports is
of considerable importance for scientific, husbandry, and public educa-
tion purposes for cetaceans in captivity and in the wild. Unfortunately,
the full reports and underlying data containing this information are
often kept under the exclusive control of the facilities that hold the
animals. Furthermore, although APHIS has the legal power to obtain
this information for all of these animals and NMF'S has such authority
for certain pre-1994 permitted animals, no action has been taken to
demand the release of this information.

382 See Whale Watch Guidelines, 64 Fed. Reg. 29270 (June 1, 1999) (giving notice of
revised guidelines for whale watching vessels in the northeastern U.S.).
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At a conference in Orlando on January 8, 2018, former SeaWorld
CEO Joel Manby criticized animal welfare advocates who oppose his
company’s maintenance of orcas in captivity as being “small-minded”
and lacking in “critical thinking.”383 Blaming Blackfish for SeaWorld’s
poor financial performance, Manby declared that “[w]e will still have
whales for 50 years” and that “we get to keep the whales.”384

Manby’s criticism of animal welfare advocates as “small-minded”
is a characterization better-suited for SeaWorld’s own management of
the scientific and medical information for its captive cetaceans and
other marine mammals. Indeed, the term readily characterizes
SeaWorld’s refusal to share complete reports and data about the
health, medical history, and cause of death of the whales and other
marine mammals that it holds in captivity and uses for paid public
entertainment.

If SeaWorld or the Alliance members have something to hide
about their practices and the medical condition of these animals, then
the failure to release such information has an explanation, but is still
lacking in justification. Making medical information available to
outside review can only improve the overall understanding of the sta-
tus of whales and other cetaceans in captivity, as well as in the wild.
Such information will be all the more important if one accepts Manby’s
own claims, unsubstantiated as they are, that the orcas will remain in
captivity for another 50 years and that zoos and aquariums will be
increasingly important to fend off species extinction 100 years from
now, and the Alliance’s position that “[klnowledge acquired through
research using husbandry data from animals in public display facili-
ties, in tandem with field research, is essential to marine mammal con-
servation and one of the most effective ways to ensure the health and
sustainability of wild marine mammal population in the 21st century
and beyond.”385

The best course of action for SeaWorld and other institutions is to
provide a mechanism for full transparency and general availability of
the information to qualified third parties. Such a practice should follow
industry-wide standards which could be developed in consultation
with government agencies, animal welfare organizations, scientific ex-
perts, and interested parties. SeaWorld and other facilities could, in
short, follow a course of action consistent with the antonyms of
Manby’s characterization of animal welfare advocates as “small-
minded” and become, instead, “broad-minded,” “open,” “receptive,” and
“tolerant.”38® In the absence of such an enlightened and beneficial
practice by SeaWorld and similarly situated facilities, the federal

383 Jessica Chasmar, SeaWorld CEO Hits ‘Small-Minded’ Animal Activists Who
‘Don’t Know What They are Talking About’, WasH. TimEs (Jan. 8, 2018) https:/www
.washingtontimes.com/news/2018/jan/8/seaworld-ceo-hits-small-minded-animal-activ-
ists-wh/ [https://perma.cc/6ZTH-FZT6] (accessed July 31, 2018).

384 Jd.

385 Alliance Testimony, supra note 374, at 3.

386 Chasmar, supra note 383.
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agencies should use their legal authority to obtain this information
through enforcement action and make it available to the public under
FOIA. Under either approach, the health and well-being of cetaceans
would be advanced, and science would benefit, if industry practice and
federal oversight follow a path of openness and collaboration rather
than secrecy, dereliction of duty and, indeed, “small-mindedness.”



