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This Article explores the author’s experience as one of the early student
pioneers of the animal law program at Lewis & Clark Law. The author dis-
cusses her work on the Oregon Cougar and Bear Initiative as an introduc-
tion to the power of the ballot initiative process. The Article then recounts
the progress that has been made by animal advocates via federal and state
legislation and ballot measures, as well as the setbacks driven by industry
interest. It concludes with a discussion of the need for a good defense as
industry interests attempt to roll back the progress made by animal advo-
cates over the years.
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Let us make our future now, and let us make our dreams
tomorrow’s realty.

—Malala Yousafzail

A plant needs to do more than stretch its leaves toward the sun. It
also needs to send down roots deep into the ground. They hold on
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tightly in the dark, out of sight where it is easy to forget about them. But
it is the fact that a plant can do these two things at once, anchoring
itself to the earth even as it reaches for the sky, that makes it strong.

—Cameron Dokey?

I. INTRODUCTION

Everything is temporary. Everything we create is temporary. Eve-
ryone we know is temporary. This is the truth we spend so much time
avoiding. We invest in our own lives as though they are permanent.
We distract ourselves from this reality with flights of fancy and ego.
But however much we pretend that our foundations, our memories,
and our work are permanent, we will sooner or later face the grim real-
ity that these are sand castles and the tide will win in the end. People,
animals, institutions, societal norms—will all fade, shift, morph, and
give birth to the future, and they will all be fundamentally different.
Entire constructs are erected only to become irrelevant over time or
fail to thrive for lack of support. It was this undeniable reality that we
were pushing against when we decided to lay down roots for an impor-
tant idea, a gift for future generations, and to create a place for ani-
mals at Lewis & Clark Law School and ultimately for the U.S. legal
system. In doing so, we have learned that it is the things our creations
give birth to that become the future. And that is just fine.

A. The Birth of Animal Law at Lewis & Clark Law School

When a small group of law students3 and I contemplated the ori-
gins of a program at Lewis & Clark Law School, permanence was on
our minds. This idea of animal law was far too precious to us to surren-
der it to a temporary shelter—we worked on its foundation and
thought about how we could ensure that it would withstand the test of
time. We forced ourselves to be deliberate despite our own impatience
as midwives to this program. Our own transience worried us—we
knew that it would all fall to future generations to invest in the long-
term vision of this tiny but growing field of animal law. The seeds sown
so deliberately and lovingly were successful beyond our imagination
thanks to the devotion of those who, each in turn, developed the con-
cept further and handed off a more robust program than the one they
received.*

2 CaMERON DokEy, WINTER's CHILD 78 (2013).

3 Matt Howard, Ben Allen, Glen Tarr, John Sohn and the author were the original
founders of the first Student Animal Legal Defense Fund in 1992. Bobbie Hasselbring,
Seeking Justice for Animals, LEwis & Crark Law ScaH. (Apr. 28, 2010), https:/www
Uclark.edu/live/news/8505-seeking-justice-for-animals [https://perma.cc/X9PP-KKLU]
(accessed Apr. 27, 2019).

4 See Nancy Perry, Passing the Baton: How Teamwork and Unbridled Optimism
Created Lewis & Clark’s Animal Law Program, 18 ANmvaL L. 175 (2012) (demonstrating
the cooperation in the development of animal law at Lewis & Clark Law School).
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The same year we founded the animal law program at Lewis &
Clark Law School we started building a statewide campaign in Oregon
to end two egregious hunting methods via the use of the citizen initia-
tive law making tool.> We thought these two actions were not terribly
related and we tried to maintain an insular focus on setting the corner-
stones for an organization on campus, investing in membership
growth, maintenance of an email newsletter, crafting by-laws, and
event planning for the future. But like a plant, we were simultane-
ously sending down roots and shooting toward the light.

For our first year, we were merely a subcommittee of the Environ-
mental Law Caucus—and were not a recognized entity with a budget
of our own. To initiate dialogue on campus, we asked local attorneys
who worked on animal protection cases to speak about their work.
When the Fund for Animals’ regional representative contacted us and
asked if we could attend the Oregon Department of Fish and Wildlife
meeting on the question of banning baiting bears and hounding bears
and cougars, we agreed to attend and offer support. There we learned
that Oregon was one of the few states that allowed these particularly
abusive hunting methods as well as a state that offered citizens tools
for changing the law directly.® The Oregon Bear and Cougar Coalition
was born from a network of advocates in every corner of the state will-
ing to gather signatures to place the question of baiting and hounding
before the voters.”

It took nearly a year to assemble the team of volunteers, draft and
gain approval for ballot language and then gather the almost 90,000
signatures needed for a November 1995 vote,® but that work served as
the foundation of my own knowledge of the benefits and challenges of
direct law making. After Measure 18 was approved,? my education in
the less direct form of law making in the state legislature began. I was
tasked with organizing a resistance effort to block the repeal of Mea-
sure 18, which was aggressively advanced by pro-hunting interests in
the spring of 1996.10 As it turned out, the external distraction of the
Measure 18 campaign was precisely what was needed to fuel the fu-
ture of the animal law program. It was during the initial campaign
that Pamela Frasch emerged as a bright and dedicated lawyer in Port-
land willing to lend her talents to the cause. Pam is now Associate
Dean of the Animal Law Program at Lewis & Clark Law School and
she has provided the leadership and stability so critical for its longev-

5 See generally Nancy Perry, The Oregon Bear and Cougar Initiative: A Look at the
Initiative Process, 2 ANIMAL L. 203 (1996) (discussing the development and implementa-
tion of the Oregon Bear and Cougar Initiative).

6 See Perry, supra note 4, at 178-79 (showing how Oregon citizens could get in-
volved against the hunting methods).

7 Perry, supra note 5, at 203-04.

8 Id. at 203-05 (discussing the ballot initiative “for a bill to outlaw the use of bait
and of hounds in hunting bears and cougars”).

9 Id.

10 Id. at 206.
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ity.11 Working together, we hosted the nation’s first animal law confer-
ence and laid the groundwork for the creation of Animal Law.12
Without a budget for that first conference, we begged nationally recog-
nized speakers to come on their own dime and we paid for the first
dinner on credit, assuming our CLE fees would cover it (they did—just
barely). It was scrappy, thrilling, and far less polished than the sophis-
ticated conferences the program offers today, but it was the nation’s
very first animal law conference and out of it, relationships formed
that still fuel key work in today’s animal law field.

One critically important aspect of this early work was the training
ground it offered bright new minds. Taking the long view on legal edu-
cation, training, and support is important. Animals deserve to be rep-
resented by those with long-term vision and a similarly single-minded
devotion to making their protection and elevation in our society a real-
ity, independent of any particular institution, individual, or organiza-
tion. The quarter century of work at Lewis & Clark Law School has
resulted in dozens of new leaders who are walking the halls of Con-
gress, state legislatures and federal and state courthouses, and who
are quietly creating a new world using their legal training as a spring-
board.12 The very existence of a place for such training cannot be un-
derestimated for its power to legitimize the notion of animals as legally
important beings in our society.

In this Article, I will focus on how animal law-making work has
stretched toward the sun over this last quarter century. I will first an-
alyze how the trajectory of animal protection via direct democracy
channels has accelerated advances in other forums. From there, I will
explore some of the progression and key themes in state and federal
reforms achieved using more traditional legislative channels. Finally, I
will comment on the value of good defensive work and how it has
served simultaneously as a crucial backstop against erosion and an im-
portant springboard for the affirmative work ahead.

B. Taking Matters into Our Own Hands

Animal abuse and institutionalized cruelty has most often, in
modern times, occurred behind closed doors and outside of the realm of
average citizens. When the public learns of puppy milling, dogfighting,
farm animal confinement and mutilation, etc. they are appalled, and,
beyond the wildest hopes of any political candidate, they will vote in
high percentages to codify that reaction. Animal protection has no
party, no economic sector, and no other demographics to restrain it.
While there are variations within demographics, most forms of animal
abuse do not enjoy majority support across the board. Nevertheless,

11 Law Faculty: Pamela Frasch, LEwis & CLARk Law Sch., https:/law.lclark.edu/
live/pro files/274-pamela-frasch [https:/perma.cc/ WONW-U2W6] (accessed Feb. 17,
2019).

12 Hasselbring, supra note 3.

13 Id.
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our political system makes change difficult. Our legislative bodies are
inherently flawed, because power is distributed and held in ways that
do not support the easy passage of new reforms.1* That power is con-
solidated among some who are disproportionately targeted and influ-
enced by those with excessive resources.1® Industries dependent on the
use and harmful treatment of animals for profit have long enjoyed a
marked advantage in a system that allows such undue influence.1®
Therefore, when a proposal to ban the use of body gripping traps for
sport or commercial purposes is introduced in nearly any state legisla-
ture, it dies a swift death, unlike the animals it is attempting to pro-
tect. Committee chairs, friendly with local sport hunting and trapping
associations, are not required to offer such legislation a hearing or a
vote and they bury those bills.17 And so the story was written up until
the early 1990s when animal advocates realized that the tool available
to them in nearly half of the states—the ballot initiative and referen-
dum process—could be employed to their advantage. It had been at-
tempted well before that, but without some ability to match resources
in the latter half of the campaign, those efforts also failed.1® The
formula for success using this much more direct form of democracy was
discovered and then cultivated for the next several decades and contin-
ues to be a hammer for advocates who employ it properly.

My own introduction to the ballot measure in process occurred in
1994—the early days of the creation of the animal law program at
Lewis & Clark Law School. The Oregon Bear and Cougar Initiative
campaign, also known as Measure 18, was just the third election cycle
for the movement’s modern work in this arena.1® In 1990, Californians
had voted to reserve habitat for mountain lions and to end all sport
hunting of them via Proposition 117.29 On the heels of that campaign,
Coloradans organized to ban the spring, baiting, and hounding of black
bears, passing their measure with 70% approval.21 The 1993 Oregon

14 See James M. DeMarco, Lobbying the Legislature in the Republic: Why Lobby Re-
form is Unimportant, 8 NoTRE DAME J.L. ETHics, & Pus. PoL’y 599, 600 (1994) (discuss-
ing the numerous problems with the structure of the legislative process).

15 Id. at 601; see also Khalid B. Sayeed, The American Political System: A Critique of
Its Functioning, 27 Econ. & Por. WkLy. 2125, 2129 (1992) (discussing the influence
interest groups have on government policy in pursuit of their goals).

16 See Mallorie McCue, Follow the Money: Insulating Agribusiness Through Lobby-
ing and Suppression of Individual Free Speech, 6 J. ExnvrL. & Pu. HEarLTh L. 215,
231-32 (2012) (discussing the consequences of the strength of agribusiness lobby
groups).

17 Taap Kousser, TERM LiMITs AND THE DISMANTLING OF STATE LEGISLATIVE Pro-
FESSIONALISM 126 (2005).

18 Ballot Measures, HuMmaNE Soc’y LEais. Funp, http://www.hslf.org/our-work/learn-
more-about-ballot.html#.XGzNxuhKgzI [https:/perma.cc/XH8Y-TVMM] (accessed Feb.
19, 2019).

19 Or. SEC’Y OF STATE, VOTERS’ PAMPHLET, STATE OF OREGON GENERAL ELECTION
NoveMBER 8, 1994 (1994), http:/library.state.or.us/repository/2010/201003011350161/
S-8V94-2-994-9.pdf [https:/perma.cc/HK57-ADJE] (accessed Feb. 16, 2019).

20 1990 Cal. Legis. Serv. Prop. 117 (West).

21 Covro. REv. Star. § 33-4-101.3 (2018).
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campaign followed, scaffolding up from the Colorado experience and
taking on a tougher audience but still passing with 52% in favor.22
From there, the movement, led by The Humane Society of the United
States but perhaps more importantly supported by state and local or-
ganizations in every case, expanded to topics as varied as trapping and
wildlife poisons (Arizona in 1994, Colorado and Massachusetts in
1996, California in 1998, Washington in 2000),23 a successful defense
of Oregon’s 1992 measure in 1994 and a ban on the same issue in
Washington in 1996,24 three attempts to finally end helicopter hunting
of wolves in Alaska (successful in 1996, 2000, but failed in 2008),25
cockfighting bans (Arizona and Missouri in 1998, Oklahoma in
2002),26 banning horse slaughter (California in 1998),27 banning
mourning dove hunting (Michigan in 2006),28 restricting puppy mills
(Missouri in 2010),2° banning greyhound racing (Massachusetts in
2008, Florida in 2018),39 and prohibiting confinement of farm animals
(Florida in 2002, Arizona in 2006, California in 2008 and 2018, Massa-
chusetts in 2016).31

Whether successful or not, the evolution of our society’s legal
framework on each of these issues was fundamentally impacted by
these campaigns. They ultimately resulted in the complete takedown
of cockfighting, despite shockingly resistant legislatures in the final
holdout states.32 Using the ballot campaigns to isolate the final islands
of such cruelty forced them to yield and when Oklahomans voted to
ban cockfighting, there began a race for New Mexico and Louisiana to
determine who would hold the stigma of being the last shelter for those

22 Or. SEC’Y oF StaTE, OREGON BLUE BOOK, INITIATIVE, REFERENDUM AND RECALL,
https://sos.oregon.gov/blue-book/Documents/elections/initiative.pdf [https:/perma.cc/
QGF7-CF64] (accessed Feb. 16, 2019).

23 HumanEk Soc’y U. S., INITIATIVE AND REFERENDUM HiSTORY — ANIMAL PROTECTION
Issues (2016) https:/www.humanesociety.org/sites/default/files/docs/ballot-initiatives-
chart.pdf [https:/perma.cc/44M3-B4QG](accessed Apr. 16, 2019).

24 Id.

25 Id.

26 Id.

27 Id.

28 Id.

29 Id.

30 Id. Florida’s ban targets the gambling associated with races, rather than the races
themselves, but has essentially the same effect. Florida Amendment 13, Ban on Wager-
ing on Dog Races Amendment (2018), BaLLotPEDIA (Nov. 6, 2018), https:/ballotpedia
.org/Florida_Amendment_13, Ban_on_Wagering_on_Dog_Races_Amendment_(2018)
[https://perma.cc/KJR7-MKX4] (accessed Feb. 18, 2019).

31 Humanke Soc’y U. 8., supra note 23; California Proposition 12, Farm Animal Con-
finement Initiative (2018), BaLLotPEDIA (Nov. 6, 2018) https://ballotpedia.org/Califor-
nia_Proposition_12, _Farm_Animal_Confinement_Initiative_(2018) [https:/perma.cc/
N4NA-H2L3] (accessed Feb. 18, 2019).

32 See, e.g., Russel McCulley, Louisiana to Be the Last State to Ban Cockfighting,
ReUTERS (Jun. 27, 2007), https://www.reuters.com/article/us-louisiana-cockfighting/lou
isiana-to-be-last-state-to-ban-cockfighting-idUSN2729513120070628 [https://perma.cc/
PQR4-AK7D] (accessed Feb. 16, 2019) (discussing how proponents of cockfighting in
Louisiana delaying the ban).
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with such brutal predilections.33 Even though those two states do not
offer citizens the option of placing issues before voters directly, the
pressure created through this isolation tactic overcame the local resis-
tance, leading to passage of a ban in New Mexico in 2007 and in Louisi-
ana in 2008, thereby closing a chapter in history where this blood sport
could pretend to be sanctioned.?4 This has not prevented malefactor
cockfighting rings from persisting, but we are now in the phase of
ratcheting up enforcement options rather than overcoming justifica-
tions for this now criminal activity.

Each issue area has a similar story. A time-lapse map could reveal
the slow creep of codification. With each success, there was a back-
lash—sometimes outright repeal attempts. Indeed, the very first mea-
sure marked here, California’s Prop 117 protecting mountain lions,
was referred back to the ballot during the 1996 primary by trophy
hunting interests who relentlessly raised the specter of lurking moun-
tain lions lying in wait for small children, hoping to frighten voters
into undoing those protections.3® Instead, voters doubled their sup-
port, widening the margin of success in a 58% to 42% vote (the original
measure passed 52% to 48%).36

Mirroring that scenario in California, northern neighbors in Ore-
gon were again faced in 1996 with unverified reports of mountain lion
threats and attacks, as the trophy hunting community pushed for a
repeal of the original ban on bear baiting and hounding of bears and
cougars enacted just two years prior.3? Animal advocates calmly re-
cited the facts in the face of this assault and were able to pierce
through the fearmongering rhetoric devised to instill terror in Oregon
voters—including one particularly comical advertisement showing a
rural police officer reading a script in a stilted voice about how he
wanted to chase criminals not cougars. Their rebuke of these transpar-
ent tactics was rewarded when voters reinforced their support for a

33 Steve Larese, Cockfighting Spurs Battle Over Culture, BostoN GLOBE, Apr. 6,
2003.

34 State Initiative & Referendum, UN1v. oF SOUTHERN CAL. INITIATIVE & REFEREN-
DUM INSTITUTE, http:/www.iandrinstitute.org/states.cfm [https:/perma.cc/35ZJ-HZUA]
(accessed Feb. 21, 2019); McCulley, supra note 32.

35 Pete Thomas, Key Conservative Questions Raised by Cougar Attack: Wildlife: The
Mountain Lion Population Has Increased in California. Is a Resumption of Hunting the
Answer?, L.A. Times, May 4, 1994.

36 Primary Election - Statement of Vote, June 5, 1990, CAL. SEC’Y OF STATE: RES. AND
Hist. Inro. (2006), https:/elections.cdn.sos.ca.gov/sov/1990-primary/measures.pdf
[https://perma.cc/ SR8F-N8DA] (accessed Feb. 20, 2019); Primary Election - Statement
of Vote, March 26, 1996, CaL. SEC’y oF STATE: REs. aND Hist. InFo. (2006), https://elec-
tions.cdn.sos.ca.gov/sov/1996-primary/measures.pdf [https:/perma.cc/NVY2-9ZEV] (ac-
cessed Feb. 20, 2019).

37 About Predator Defense, PREDATORDEFENSE.ORG, http://www.predatordefense.org/
about.htm [https:/perma.cc/XU4Z-GNPS] (accessed Feb. 18, 2019) (“records indicated
that the vast majority of cougar incidents reported to the media by ODFW during a
heated ballot initiative campaign were unsubstantiated”); Editorial, Give Hunting Law
a Fair Test, OREGONIAN, Sept. 22, 1996 (linking trophy hunters to support for the ballot
measure).
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ban, voting by twice as large a margin to retain it.38 These defensive
victories were more than another check in the win column—they
demonstrated a resistance by voters once they codified an anti-cruelty
measure and they showed a resilience within the animal protection
movement as well as its ability to pivot and defend past victories even
while taking on affirmative efforts in other states.

Staying power and long-term vision are critical for policy reform,
regardless of the forum. The ballot box approach may appear to be a
short-cut, but it is instead the most resource intensive and long-haul
approach in many cases. In fact, many states that offer the initiative
and referendum process do not offer any or significant protections for
those same measures in the legislature.3? Some states prevent tamper-
ing, backsliding or outright repeal, but most do not,*° leaving the very
same legislature—possibly lacking courage or inclination to enact
those policies and smarting from the public bypass—to determine their
final fate. The massive investment of taking an issue through the
lengthy process (from initial regular order legislative attempts in the
form of introducing bills before the legislature to the polling, drafting,
signature-gathering stages and then ultimately the expense of a state-
wide media campaign), is usually not enough. Retaining reserves for a
defensive legislative battle must be considered a crucial element of ef-
forts that will be unshielded from legislative mischief.

Even when the legislature is able to chip away or fully undermine
the ballot measure’s result, all has not been lost. In many localities,
animal advocates have never had the experience of banding together
for a finite period to achieve a measured goal. Better yet, they have
rarely had the opportunity to evade the entrenched theaters of control
for the industries they rail against. The collaboration and networking
necessary for a successful signature gathering effort combined with
the training and resulting empowerment leave any state far more or-
ganized and sophisticated in the advocacy realm. When Oregon passed
Measure 18 in 1994, the legislature was so impressed that it suddenly
woke to the larger cause, passing the nation’s toughest anti-cruelty
law to date in its very next session.4! Similarly in California, on the
heels of the Proposition 2 victory, a 2009 effort to ban tail docking of
cows through the state legislature was successful.42 Advocates realized
they had statewide reach and organized accordingly, no longer ceding

38 OreEGON BLUE Book, supra note 22, at 17-18.

39 NATIONAL CONFERENCE OF STATE LEGISLATURES, INITIATIVE AND REFERENDUM IN
THE 21sT CENTURY: FINAL REPORT AND REcOMMENDATIONS OF THE NCSL I&R Task
Force 10-11 (July 2002), http:/www.ncsl.org/Portals/1/documents/legismgt/irtaskfc/
IandR_report.pdf [https:/perma.cc/P9QV-J4PB] (accessed Feb. 19, 2019).

40 [d.

41 QOregon’s Felony Animal Cruelty Law - the “Kittles Bill”, ANIMAL LEGAL DEF.
Funp. https://aldf.org/article/oregons-felony-animal-cruelty-law-the-kittles-bill/ [https:/
perma.cc/4JJQ-6GV4] (accessed Apr. 19, 2019).

42 California Bans Cow Tail Docking, AMERICAN VETERINARY MED. Ass'N (Nov. 18,
2009), https://www.avma.org/News/JAVMANews/Pages/0912011.aspx [https:/perma.cc/
N6YY-DLP7] (accessed Apr. 16, 2019).



2019] OUR ROOTS AND OUR GROWTH IN ANIMAL LAW 403

some districts to those who assumed no constituents cared. Opponents
recognized the credible threat of a ballot measure led by animal advo-
cates and the fact that it affords them no input relative to the legisla-
tive process. The confidence and reassurance of a victory at the state
level, especially one codified by the entire electorate, not just the
whims of lawmakers, resonates deeply for those who hold on to hope
that the arc of the moral universe does indeed bend toward justice, as
the Reverend Martin Luther King Jr. so famously declared.43 In Cali-
fornia, following the 2008 enactment of Proposition 2, a decade’s worth
of consistent animal advocacy at the Capitol yielded dozens of positive
legislative outcomes*4—which can in part be seen as additional return
on the investment in the ballot effort.

Additionally, the mere exposure to the issue for every voter can be
enough to spur other changes. While difficult to verify, when footage of
industrial farming practices is visible in major media markets and vot-
ers are confronted with ethical questions so directly in the ballot box,
many individuals might start to shift their thinking and their con-
sumer behavior well beyond the subject matter of the ballot measure.

Ultimately, however, our movement cannot rely on advancing our
cause in less than half of the states where this tool is available. We
must be able to overcome the obstacles of committee capture, apathy
and inertia at the state and federal level. Imprinting animal protection
in our laws cannot be confined to the ballot and initiative process. The
evolution of the ballot campaigns for animals has demonstrated that
codification in bell weather and tipping point locations can serve as
momentum for larger, albeit less ideal, reforms that impact larger ge-
ographies and more animals overall.

II. FROM FRYING PAN TO FIRE - LEGISLATIVE GAINS AT
STATE AND FEDERAL LEVELS

In the last quarter century, the animal protection movement has
become more sophisticated in identifying winnable issues, recognizing
the value of the right legislative author, employing discipline in avoid-
ing party capture, and finding opportunities for forward motion. As a
result, we have seen more success at both the federal and state levels.
Taking a page from the campaign trail, it was helpful to be able to
articulate public support in a manner meaningful to politicians. Pol-
ling outcomes will determine whether a ballot campaign is viable and
that lesson has now translated to the more conventional legislative fo-
rums. Federal and state legislative efforts are increasingly formulated

43 Martin Luther King Jr., Sermon at the Temple of Israel Hollywood (Feb. 26,
1965), at AmericaNn RuETORIC, https:/www.americanrhetoric.com/speeches/mlktem-
pleisraelhollywood. htm [https:/perma.cc/M3R3-PEAN] (accessed Feb. 19, 2019).

44 See California Statutes, MicH. STaTE UN1v.: ANIMAL LEGcaL & Hist, CTr. (2019),
https://www.animallaw.info/statutes/us/california?page=2 [https://perma.cc/6DRG-
B4N5] (accessed Apr. 16, 2019) (listing all animal welfare related statutes in
California).
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with campaign mindsets and tools, improving chances for passage and
an ability to issue spot.

High profile conventional legislative efforts in the late 1990s and
early 2000s were, for the most part, dismal tug of war battles and
yielded few true victories. Rigorous and entrenched work around wild-
life protection at the federal level (for example, CAMPFIRE funding
under USAID) rarely emerged victorious.4?

That period showcased the employment of more sophisticated tac-
tics, demonstrating a growing understanding of the mechanics and dy-
namics of the political times. Animal protection legislation was
increasingly introduced as bipartisan with both a republican and dem-
ocratic author (or a quartet, equally balanced by party).4¢ This stan-
dard practice was unique to the animal welfare sphere, distinguishing
it from the larger environmental community’s approach and enabling
humane organizations to remain influential where others were vilified.
Despite this tact, very few federal reforms were enacted. Traditionally
embraced issues, such as animal fighting and animal cruelty, were
ripe for reform. Congress advanced several important enhancements
to the Animal Welfare Act provisions on animal fighting47 while states
improved their bonding and forfeiture, paraphernalia, spectator, and
pet protective order laws.48 Some states enacted pet trusts during this
period,*? suggesting a greater societal comfort with elevating the sta-
tus of animals at least in the less controversial context of codifying and
clarifying a relatively well accepted common law practice. Rhode Is-
land passed a new law recognizing pet owners as “guardians” to some
fanfare. However, the law resulted in no discernable change, for better
or worse, in the treatment or appreciation of animals.5°

45 USAid Ends Funding of CAMPFIRE Projects, INDEPENDENT IN PoLrtics (June 10,
2005), https://www.theindependent.co.zw/2005/06/10/usaid-ends-funding-of-campfire-
projects/ [https:/perma.cc/2HKR-2XAN] (accessed Feb. 19, 2019).

46 Erin Kelly, Congress Finds Bipartisanship on Animal Protection Issues, USA To-
pAY (April 13, 2017), https://www.usatoday.com/story/news/politics/2017/04/13/con-
gress-finds-biparti-sanship-animal-protection-issues/100386846/ [https://perma.cc/
D4MX-DEJH] (accessed Feb. 17, 2019).

47 TabLock CowaN, CONGR. REseEarRcH SErRv. THE ANIMAL WELFARE AcT: BACK-
GROUND AND SELECTED ANIMAL WELFARE LEGISLATION 5 (2016), https:/fas.org/sgp/crs/
misc/RS22493.pdf [https:/perma.cc/B63P-CH4M] (accessed Feb. 19, 2019).

48 AvrLiE PHILLIPS & RANDALL LOoCKWOOD, NATL DI1ST. ATTORNEY ASS’N, INVESTIGAT-
ING & ProSECUTING ANIMAL ABUSE (2013), https://www.sheriffs.org/publications/NDAA-
Link-Monograph.pdf [https:/perma.cc/FNH7-3FVM] (accessed Feb. 19, 2019).

49 See, e.g., Or. Rev. Stat. §130.185 (2018); see also Nrv. ReEv. Star. §163.0075
(2018); see also WasH. Rev. Copke. §11.118.030 (2018).

50 Gary Block, Guardianship Revisited, Rhode Island Law Passes 10-Year Mark,
HSVMA (Oct. 11, 2011), https://www.hsvma.org/guardianship_rilaw [https:/perma.cc/
Z4AU-DYQA] (accessed Feb. 19, 2019); R. Scott Nolan, After More Than a Decade, Has
Pet Guardianship Changed Anything, AVMA (March 18, 2011), https://www.avma.org/
News/JAVMANews/Pages/110401a.aspx [https://perma.cc/H276-NTC5] (accessed Feb.
19, 2019).



2019] OUR ROOTS AND OUR GROWTH IN ANIMAL LAW 405

By the early 2000s, Congressional offices started assigning
‘animal welfare’ or ‘animal protection’ issues to particular staffers.51
Becoming an official category for staffing seemed to indicate that these
issues were seen as significant enough in content and in resource re-
quirements for offices to designate a point person. Over the years,
higher level staff are taking on these issues, rather than the entry
level legislative correspondents.5? Additionally, some members have
even identified animal welfare as a special interest area and created
newsletters focused on issues related to animals.?3 Some enable con-
stituents to self-identify as an animal welfare interested citizen and
others have entire segments of their websites devoted to animal is-
sues.?* The Congressional Animal Protection Caucus emerged during
that decade, billing itself as a bipartisan body.?® With almost 200
members in recent congresses, this caucus has achieved more main-
stream status and has been holding active briefings and whipping
votes since its current leadership, Representatives Earl Blumenauer
(D-Or.) and Vern Buchanan (R-Fla.) took the helm.?6 The fact that
Congressman Blumenauer is a Lewis & Clark Law School alum, who
has key noted at the Animal Law Conference in recent years, reminds
us how important the program has been in raising up these issues and
supporting leadership around them.57

Interestingly, there was some glimmer of hope that the tide was
turning for animals when on October 4, 2001 the U.S. House of Repre-
sentatives passed four amendments to its Farm Bill, resulting in some
declaring it “the single most productive day for animal protection in
history.”®® Similar amendments passed in the U.S. Senate in early
2002, but ultimately the only amendment to make it to the final ver-
sion of the Farm Bill closed a loophole that had allowed the interstate
transport and export of animals to localities where animal fighting re-

51 By the early 2000s, I began working with particular staffers assigned ‘animal wel-
fare’ or ‘animal protection’ issues by Congressional offices.

52 Id.

53 Former Representative James Moran (D-Va.) surveyed his constituents for inter-
est areas and provided tailored newsletters, including one focused on animal protection
issues.

54 Animal Rights, CoNGRESSMAN ToNy CARDENAS, https:/cardenas.house.gov/issues/
animal-rights [https:/perma.cc/6UNM-KBR3](accessed Mar. 4, 2019); Animal Welfare,
CoNGRESSMAN EARL BLUMENAUER, https:/blumenauer.house.gov/issues/animal-welfare
[https://perma.cc/ 4USR-LNCA] (accessed Apr. 16, 2019).

55 Congressional Animal Protection Caucus, CONGRESSMAN EARL BLUMENAUER
https://blumenauer.house.gov/congressional-animal-protection-caucus [https:/perma
.cc/4U3R-LNCA] (accessed Feb. 15, 2019).

56 Congressional Animal Protection Caucus Members, CONGRESSMAN EARL
BLUuMENAUER https:/blumenauer.house.gov/congressional-animal-protection-caucus/
congressional-animal-protection-caucus-members [https://perma.cc/VHF3-2PFE] (ac-
cessed Mar. 4, 2019).

57 Congressman Earl Blumenaur, ANIMAL Law CONFERENCE, https://animallaw-con-
ference.org/earl-blumenauer/ [https:/perma.cc/L5ZK-MRXS] (accessed Feb. 15, 2019).

58 Laurie Fulkerson, 2001 Legislative Review, 8 ANimaL L., 259, 272-73 (2002).
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mained legal.?® This stinging lesson demonstrated just how powerful
transparency is for animal welfare issues. Conference committees are
intended to be for the purpose of harmonizing the House and Senate
versions of legislation. Their composition is frequently unknown until
the final hour and their time and locations for meeting are not made
public. Deliberations are, therefore, intended to be backroom wheeling
and dealing sessions where staff and sometimes members of Congress
sit across tables, practicing poker faces as they chop and reshape pro-
visions of the final bill. Without an advocate at that table, animals
were left on the floor despite the clear support for their protection. Pro-
gress does not always take a straight path and these setbacks are in-
dicators that tenacity and determination are critical qualities in the
policy world.

In 2002, another shocking defeat came for animal advocates at the
hands of Senator Jesse Helms. After two decades of litigation to force
the United States Department of Agriculture to include birds, rats,
and mice in its definition of covered species under the Animal Welfare
Act—just as the plaintiffs secured standing, which then prompted a
settlement®0—Senator Helms successfully offered an amendment to
exempt these species for research purposes.¢! While the battle was lost
for millions of animals who stood to receive some minimal protections
under the AWA, the war for standing was still won and that precedent
remains a critical one for courtroom advocates to move beyond stand-
ing and secure a ruling on the merits.62

Meanwhile, state legislative fronts were successful in increasing
penalties for animal cruelty, enhancing protections for service ani-
mals, and even for banning the force-feeding of ducks and geese to pro-
duce foie gras in California in 2004.63 The fairly recent passage of

59 Emilie Keturakis, 2002 Legislative Review, 9 ANmvaL L., 331, 333 (2003).

60 See Alts Research & Dev. Found. v. Glickman, 101 F.Supp.2d 8 (D.D.C. 2000)
(finding that plaintiff met the requirements of Article III standing); see also Sue A.
Leary, The Exclusion of Mice, Rats, and Birds, AV MacazinNg, 2017, https:/aavs.org/
assets/uploads/2017/08/2017-1_av-magazine_exclusion-mice-rats-birds.pdf?x82509
[https://perma.c/KN24-E7ZR] (accessed Apr. 28, 2019) (explaining the consequence of
the settlement between Alternative Research and Development Fund and USDA)

61 Keturakis, supra note 59, at 337.

62 See Kristen Stuber Snyder, No Cracks in the Wall: The Standing Barrier and the
Need for Restructuring Animal Protection Laws, 57 CLEv. St. L. Rev. 137, 146 (2009)
(discussing the consequences of the Glickman case on standing in cases relating to
animal protection).

63 See, e.g., John A. DeFrancisco, State Senate Passes Package of Animal Protection
Bills, Tae N.Y. St. SENATE (June 6, 2017), https://www.nysenate.gov/newsroom/press-
releases/john-defrancisco/state-senate-passes-package-animal-protection-bills [https:/
perma.cc/SAEP-RL72] (accessed Feb. 19, 2019) (“The New York State Senate . . . took up
measures that bolster protections for animals and their owners from harm and
abuse . . . The bills passed . . . include . . . [iIncreasing the penalty for multiple convic-
tions of animal cruelty: Bill S299 [and] . . . [e]stablishing an income tax credit for own-
ers of service dogs: Bill S5938A.”); City News Service, California Foie Gras Ban Goes
Into Effect After Supreme Court Rejects Challenge, L.A. TimEs (Jan. 07, 2019), https:/
www.latimes.com/business/la-fi-foie-gras-prohibition-court-ruling-20190107-story.html
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confinement bans by ballot campaigns emboldened advocates to raise
the example of the diseased liver product resulting from egregious
suffering.64

The decade following Proposition 2’s passage in California saw ex-
ceptional progress. Dozens of legislative and regulatory efforts were
successful, including bans on the trade in rhinoceros horn®® and shark
fins,8¢ closure of a loophole in the state’s long-standing ivory trade
ban,8? a phase out of lead-based ammunition used to shoot wild ani-
mals®® and of so-called “drift gillnets” (mile-long nets used to catch
swordfish that also kill high numbers of marine mammals, sea turtles
and other “bycatch”),®® a ban on bobcat trapping and on the use of
hounds to pursue bobcats and bears,”? approval for citizens to pull ani-
mals from hot vehicles without fear of civil liability,”! and many other
upgraded animal protections. Defensive efforts were also often suc-
cessful during this time period: efforts to repeal the state’s ban on the
sale of products made from the force-feeding of ducks or geese (e.g., foie
gras)’? and the ban on trade in kangaroo parts failed.”® During this
time, the first state legislative animal protection caucus formed, with
bipartisan membership of nearly a third of the legislature.”* An an-

[https://perma.cc/A4U8-XX6Y] (accessed Feb. 19, 2019) (“The state law went into effect
in 2012 banning the sale of foie gras.”).

64 Farm Animal Confinement Bans by State, ASPCA (2019), http://www.aspca.org/
animal-protection/public-policy/farm-animal-confinement-bans [https:/perma.cc/V6TP-
DBJ2] (accessed Feb. 19, 2019) (“In recent years, some states have taken steps to pro-
tect farm animals by passing laws that ban the use of battery cages for laying hens,
gestation crates for sows and veal crates for calves.”).

65 CaL. Fisu & GaME Cobk § 2022 (West, 2019).

66 CaL. FisH & Game CopE § 2021.

67 Sharon Bernstein, California Closes Loophole in Ivory Trade, REuTERS (Oct. 5,
2015), https://www.reuters.com/article/us-usa-california-ivory/california-closes-loop-
hole-in-ivory-trade-idUSKCNORZ21.S20151005 [https:/perma.cc/4S6J-LPE9] (accessed
Apr. 28, 2019).

68 CaL. CopE REeas. Tit. 14 § 250.1 (2018).

69 CaL. Fisu & Game Copk § 8583.

70 CaL. FisH & GaMmE Cobk §§ 3960—3960.6.

71 CaL. Civ. CopE § 43.100 (2018).

72 Ass'n des Eleveurs de Canards et d’Oies du Quebec v. Harris, 729 F.3d 937 (9th
Cir. 2013), cert denied, 135 S. Ct. 398 (2014) (holding that California’s ban of foie gras
was not unconstitutional); see also Ass’n des Eleveurs de Canards et d’Oies du Quebec v.
Becerra, 870 F.3d 1140 (9th Cir. 2017), cert. denied sub nom., 139 S. Ct. 862, (2019)
(holding that California’s foie gras ban is not preempted by federal statute).

73 See Oliver Milman, California Set to Ban Kangaroo Imports Despite Lobbying Ef-
forts by Australia, GuarpiaN (Sep. 14, 2015), https://www.theguardian.com/us-news/
2015/sep/14/-california-set-to-ban-kangaroo-imports-despite-lobbying-efforts-by-austra-
lia [https://perma.cc/OINKM-3NJ9] (accessed Apr. 28, 2019) (discussing the unsuccessful
attempt to continue a moratorium on a ban of kangaroo parts passed in California in
1971).

74 Barbara Hodges, Getting to Know the Animal Protection and Veterinary Medicine
Legislative Caucuses, HSVMA (Jan. 27, 2014), https:/www.hsvma.org/getting_to_
know_legislative_caucuses?utm_source={fs012914&utm_medium=hsvmaweb&utm_
campaign=advocacy#.XMVy9uhKjZs [https://perma.cc/B2HG-AXCZ] (accessed Apr. 28,
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nual humane legislation scorecard assisted with accountability and
provided guidance to citizen advocates and voters. Some legislators be-
gan sponsoring animal adoption drives—partnering with shelters in
their districts and personally paying the adoption fees for up to a hun-
dred homeless animals who got adopted during weekend blitzes.”®> And
California Governor Gavin Newsom included in his campaign platform
a section called “protecting animals and wildlife” that included a com-
prehensive description of his record in support of humane laws and a
set of issues he would support if elected.”®

In Congress, it was increasingly clear that legislation was not
likely to move through regular order—free-standing bills were no
longer advanced through committee and passed on the floor very often.
Some exceptions were noteworthy, including the string of victories re-
sulting from the excellent leadership of Chairman Rahall and his Chief
of Staff, Jim Zoia, when they heard and passed eleven wildlife protec-
tion bills through the House Natural Resources Committee in a single
year and then moved those bills on for floor passage.”” The U.S. Sen-
ate, the intentionally deliberative body, grew increasingly deliberative
and less likely to pass legislation, regardless of topic area. Hitchhik-
ing, by finding a moving vehicle and attaching legislation via amend-
ment, became and continues to be the only route to enactment.

A. The Power of the Purse

Perhaps building on the adage that necessity is the mother of in-
vention, sometimes innovation results from a crisis. There are no re-
quirements that authorizing legislation be heard or even considered in
Congress, but there is great pressure on lawmakers to advance twelve
appropriations bills every year that fund the operation of the federal
government.”® As has become apparent in recent years, when these
funding bills are not passed, the government must shut down at the

75 The ASPCA Brings Adoptable Pets Directly to California Legislature for Paws for
Celebration, ASPCA (May 21, 2015), https://www.aspca.org/news/aspca-brings-adopta-
ble-pets-directly-california-legislature-paws-celebration [https:/perma.cc/S5JT-88YB]
(accessed Apr. 30, 2019); Adoptable Pets Mingle with California Lawmakers at ASPCA’s
Annual Paws for Celebration, ASPCA (May 3, 2016), https://www.aspca.org/news/adopt-
able-pets-mingle-california-lawmakers-aspcas-annual-paws-celebration [https:/perma
.cc/UBST-Q7EH] (accessed Apr. 30, 2019); San Diego Comes Together to Help Pets in
Need, ASPCA (Dec. 18, 2018) https://www.aspca.org/-news/san-diego-comes-together-
help-pets-need [https:/perma.cc/ZQP7-M6V5] (accessed Apr. 30, 2019).

76 Interview with Jennifer Fearing, President, Fearless Advocacy (Mar. 3, 2019); see
also Gavin Newsom, BaLLoTPEDIA, https:/ballotpedia.org/Gavin_Newsom [https://per
ma.cc/ZDS5-PMHM] (accessed Apr. 30, 2019) (showing text from Newsom’s 2018 cam-
paign website discussing his commitment to “Protect[ing] Animals and Wildlife).

7T Qur Congressional Year in Review for Animals, HumaNE Soc’y Lecis. Funp (Dec.
23, 2009), https://blog.hslf.org/political_animal/2009/12/2009-humane-scorecard.html
[https://perma.cc/2BW5-T5KZ] (accessed Feb. 19, 2019) (“Thanks to the strong leader-
ship of House Natural Resources Committee Chairman Nick Rahall . . . the House of
Representatives passed eleven wildlife measures this year.”).

78 A Brief Guide to the Federal Budget and Appropriations Process, AMERICAN COUN-
ciL oN Epucartion, https://www.acenet.edu/news-room/Pages/A-Brief-Guide-to-the-Fed-
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end of the fiscal year, barring the use of a temporary extension of prior
appropriations through a Continuing Resolution (CR).7® This tool has
become a common stopgap way to govern as partisan sentiments have
overshadowed past civilities. The animal protection community
adapted to this new reality more than a decade ago, resulting in sev-
eral spikes in activity on appropriations-related topics at the federal
level.

This strategy was employed in response to the notoriously contro-
versial backroom deal to gut the Wild Free-Roaming Horses and Bur-
ros Act when Senator Conrad Burns (R-Mont.) attached a rider
overnight to a massive appropriations package in late 2004 that would
guarantee the sale of thousands of wild horses for slaughter for human
consumption.8° In the spring of 2005, after news reports that forty-one
federally protected wild mustangs were butchered at a slaughterhouse
located in Illinois,8! Representatives Nick Rahall (D-W. Va.) and Ed
Whitfield (R-Ky.) offered an amendment, disallowing any funding for
the implementation of the Burns Rider, to the House Interior Appro-
priations Bill on the House floor.82 Their bipartisan amendment
passed with a comfortable 90 vote margin and robust bipartisan sup-
port in the House.®3 Unfortunately it was not offered in the Senate and
was subsequently omitted from the final spending bill, leaving the
Burns rider in operation and thousands of wild horses in jeopardy.84

The question of sending American horses to slaughter has been a
key issue before Congress for nearly two decades and in 2005, the anti-
slaughter Rahall-Whitfield Amendment received a massive vote of
support in the House.85 Representative John Sweeney (R-N.Y.), joined
by Rep. John Spratt (D-S.C.), Rep. Rahall and Rep. Whitfield, took to
the floor during the debate over the House Agriculture Appropriations
bill in June of 2005 and offered an amendment to bar funding for le-
gally required inspections of horses for slaughter for human consump-

eral-Budget-and-Appropriations-Process.aspx [https:/perma.cc/7ZXT-BFAZ] (accessed
Apr. 30, 2019).

79 Drew DeSilver, Congress Has Long Struggled to Pass Spending Bills on Time,
Pew Res. Ctr. (Jan. 16, 2018), http:/pewrsr.ch/2mKMwKA [https://perma.cc/3A6B-
5ASH] (accessed Feb. 19, 2019) (“Congress increasingly has bought more time by rely-
ing on continuing resolutions, or CRs. CRs typically extend previous funding levels but
only for existing programs.”).

80 Fact Sheet: Protect America’s Wild Horses—Support H.R. 249, HuMaNE Soc’y
U.S., http://www.humanesociety.org/sites/default/files/archive/assets/pdfs/legislation/
110_wildhorses_ HR249.pdf [https://perma.cc/4M4T-C2B3] (accessed Feb. 13, 2019).

81 John Heilprin, More Wild Horses Slaughtered at Cavel as Interior Department,
Ford United to Save 52, DaiLy CHRON., https:/www.daily-chronicle.com/2005/04/26/
more-wild-horses-slaughtered-at-cavel-as-interior-department-ford-unite-to-save-52/
aqrigsz/news04.txt [https:/perma.cc/5CHJ-8Z3L] (accessed Feb. 13, 2019).

82 Fact Sheet: Protect America’s Wild Horses—Support H.R. 249, supra note 800.
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tion.8¢ They won with a vote of 269—-158.87 The fight then moved to the
Senate, where Sen. John Ensign (R-Nev.) teamed with Sen. Robert
Byrd (D-W. Va.) and eight other cosponsors to offer identical language
to the Senate Agriculture Appropriations amendment, prevailing with
a 69-28 vote.88 Without that funding in place, the final three foreign-
owned horse slaughter plants operating in the United States could not
legally sell horsemeat for human consumption via interstate com-
merce, forcing their closure.®® Even with identical bills passed in both
chambers, powerful conference committee voices intimated that the
language would be stripped, and American citizens raised such an out-
cry that call numbers rivaled historic levels for citizen communica-
tions.?% Phone lines in the Senate were shut down entirely, halting
business as Senators were educated on the issue and its widespread
and intense public support. Ultimately, a loophole was discovered in
the bill’s language, allowing the United States Department of Agricul-
ture an opportunity to institute a private funding option and bypass
the will of Congress.?1 Litigation ensued, resulting in a delay in en-
forcement until 2007 when action by Texas and Illinois—where the re-
maining plants were located—finally led to the closure of these
abattoirs.?2 Work to continue this prohibition, annually, has kept
those plants closed and increased pressure for a complete and perma-
nent ban preventing the export of American horses as well.?3 The saga
of the federal and state efforts to end horse slaughter in this country
and to prevent our horses from the cruelty of transport elsewhere for
such purposes continues to this day and deserves separate considera-
tion for all of the lessons learned along that path. The primary lesson
of note here is that identifying any federal funding related to the un-
derlying abuse targeted by legislation creates another opportunity to
raise the profile of an issue and to force a vote, requiring members to
lay their cards on the table for the public to view and then forcing their
ownership of that stance going forward.

86 Id.

87 Id.

88 Id.

89 Id.

90 T was contacted at the time by Senate offices relaying that the high volume of calls
had shut down phone lines.

91 Christen Wiser, Detailed Discussion of Horse Slaughter for Human Consumption,
MicH. StaTE Univ.: ANIMAL LEGAL & Hist, CTr (2013), https://www.animallaw.info/ar-
ticle/detailed-discussion-horse-slaughter-human-consumption#id-15 [https:/perma.cc/
E5Z76-CE8U] (accessed Apr. 18, 2019); 9 C.F.R. § 352.2 (2017).

92 HSUS v. Johanns, 520 F.Supp.2d 8 (D.D.C. 2007); Vickery Eckhoff, Grand Open-
ing of Horse Slaughter Plants Foiled Again, ForBis (Nov. 6, 2013), https:/www.forbes
.com/sites/vickery-eckhoff/Z013/11/06/grand-opening-of—horse-slaughter—plants-
foiled-again/#42ec41c63eb8 [https:/perma.cc/P295-6K4S] (accessed Feb. 22, 2019).

93 Erin Kelly, Horse Slaughter Ban Extended in Spending Deal Signed by Trump,
USA Topbay (Mar. 26, 2018), https://www.usatoday.com/story/news/politics/2018/03/26/
ban-slaughtering-horses-meat—gets-last—minute-renewal—spending—law—trump-
signed/459076002/ [https:/perma.cc/64VU-MDJB] (accessed Feb. 22, 2019).
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Some noteworthy federal victories in the wildlife realm, including
a federal fur labelling enhancement,®* a prohibition on the import of
polar bear trophies,®> and two federal reforms aimed at ending the
horrific practice of shark finning®6 all demonstrate a continued appe-
tite for these topics but with limited bandwidth. The U.S. House of
Representatives passed the Restore Our American Mustangs Act
(ROAM)®7 in 2009 but the Senate failed to bring it to the floor for a
vote.?8

At the state level, more innovative and thoughtful approaches to
addressing animal cruelty are emerging. This includes the trend to-
ward rejection of simplistic analysis in favor of data-driven and prag-
matic policy reforms. For example, some well-intentioned advocates
have pressed for the enactment of “abuser registry” legislation that
would publicly expose those with animal cruelty convictions.?® This
concept fell into vogue without much exploration of the implications of
these laws. As they have been enacted at the local level, primarily,
they have been increasingly exposed as anemic and even harmful for
the stated goal of deterring harm to animals.1°0 Most registries are
local and list very few individuals.191 Some argue that they will have
the opposite impact, leading judges to impose less stringent penalties
in reaction.192 Instead, law makers are turning to “no contact” orders
for those convicted of cruelty to ensure they do not harm other
animals.103

An exciting trend in recent years has been seen in the variety of
ways advocates are challenging the puppy mill industry. For more
than two decades, legislation has been introduced to raise federal stan-
dards, to make state laws tougher, and to prevent pet stores from pro-
viding a sales opportunity for these abusive breeders. Very few state
laws have prevailed and no federal laws have passed, although the
USDA under the Obama Administration did make a critical policy ad-
justment by finally bringing internet sales under their regulatory

94 15 USCA § 69b (2018).

95 16 USCA § 1423a (2018).

96 16 USCA § 1857 (2018); 16 USCA § 1822 (2018).

97 Restore our American Mustangs Act, H.R. 1018, 111th Cong. (2009).

98 Id.

99 See State Animal Abuser Registries Proposed in 2018, NAVS, https://www.navs
.org/state-animal-abuser-registries-proposed-2018/#. XGymNs9KiT8 [https://perma.cc/
VC4K-EW4U] (accessed Apr. 5, 2019) (describing proposed state animal abuser registry
bills in 2018).

100 Animal Abuse Registry Policy Statement, ASPCA, https:/www.aspca.org/about-
us/aspca-policy-and-position-statements/position-statement-animal-abuser-registries
[https://perma.cc/-RITE-2QZX] (accessed Apr. 5, 2019) (describing the problems and
concerns with state animal abuse registries).

101 Iq4.

102 J4.

103 See Brinkley v. County of Flagler, 769 So. 2d 468 (Fla. 2000) (upholding the con-
stitutionality of a statute granting the state power to enjoin individuals from possessing
animals).



412 ANIMAL LAW [Vol. 25:395

framework.1%4 A particularly lucrative and predatory tool of the puppy
mill industry, pet leasing, was unearthed recently, leading to Califor-
nia, Nevada, and New York to prohibit such arrangements.195 As local
communities increasingly ban all sales from pet stores and states pro-
hibit leasing, the industry is under renewed scrutiny.

As noted above, regulatory agencies provide another key area of
reform and this avenue for animal protection remains a promising new
horizon for many issues. What is perhaps most interesting in recent
years is the combination of legislative, regulatory, appropriation, and
litigation strategies. All of these levels were employed in the work to
ensure that internet sales of dogs from puppy mills were finally cov-
ered by USDA.106

When Congress passed federal reforms to the AWA enhancing the
law on animal fighting, despite tough new language on increased pen-
alties, convictions were not yet utilizing those penalties. The ASPCA
learned that the U.S. Sentencing Commission, a quasi-regulatory arm
of the federal government, had not yet adjusted its sentencing guide-
lines for animal fighting to conform to federal law.197 After a prolonged
campaign, working with the Commission’s standard policy protocols,
we were able to influence it to institute higher guidelines and are just
now seeing the results of that more comprehensive policy work.108

ITI. ANY GOOD OFFENSE DEPENDS ON GOOD DEFENSE

Finally, a word about defense. The result of any successful offense
will inevitably be the need for vigorous defense as well. We cannot dis-
miss the importance of this need and we have seen an ability to bring
down even well-financed, industry-backed trends. We saw this when
Florida, Arizona, California and Massachusetts passed ballot mea-
sures protecting farm animals from intensive confinement and the ag-
riculture industry responded by attempting to undo those protections
by preempting state authority in this area via Rep. Steve King (R-
Iowa)’s amendment to the Farm Bill, which failed, along with his free-
standing legislation.10?

104 9 C.F.R. § 1.1 (2018); Animal Welfare; Retail Pet Stores and Licensing Exemp-
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(D.D.C 2014).
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animal-fighters-do-m_b_9246650.html [https://perma.cc/8FHN-K53Z] (accessed Feb. 14,
2019).

108 U.S. SENTENCING GUIDELINES ManuaL § 2E3.1 (U.S. SEnTENCING CoMMm'N 2018);
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109 See generally Farm Animal Anti-Confinement Legislation, ANIMAL WELFARE
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Rep. King’s nefarious power grab was just a mutation of state ag-
gag bills introduced as a trend over the last decade. Looking back now
at the mostly successful trend of fending off “ag-gag” legislation, aimed
to attack and thwart whistle-blowers who proffer evidence of animal
abuse in industrial agricultural settings,110 it seems that these bills
helped bring together advocates from a variety of social justice realms,
including civil rights, labor, elder and child protection interests, and
food safety advocates. Most ag-gag bills failed and the resulting chal-
lenges to those that passed are bearing out favorably for animal pro-
tection interests.!1l! In fact, high profile ballot victories, like
California’s Proposition 2, inspired a host of states to pass their own
confinement bans via regular legislative avenues, demonstrating again
the influence of our movement when we move boldly, pick issues that
enjoy mainstream support, and band together with other social justice
causes to overpower hostile industry aggression. In fact, California
animal welfare, labor, environmental and consumer advocates came
together again in 2018112 to pass Proposition 12, another farm animal
confinement measure that added specificity and sales requirements to
the code, winning in another landslide with 63% voter support. Such
collaboration and earnest recognition of the need for intersectional val-
ues and support will be essential if we hope to succeed in inspiring
major policy reforms for animals. It provides the best blueprint for our
future as a credible and effective movement for social change.

IV. CONCLUSION

While no roots can be ever deep enough to create the kind of per-
manence a small group of committed individuals at Lewis and Clark
Law School once yearned for, the foundation of animal law at Lewis &
Clark Law School and beyond has been solid enough to inspire real
change and to support new generations as they establish their own

perma.cc/YM8X-863K] (accessed Feb. 19, 2019) (listing states that restrict or prohibit
intensive confinement); Christina Cooke, Rep. Steve King Wants to Undo State Laws
Protecting Animals and the Environment, Civi Ears (Apr. 3, 2018), https://civileats
.com/2018/04/03/rep-steve-king-wants-to-undo-state-laws-that-protect-animals-and-
the-environment/ [https:/perma.cc/AU87-XDYX] (accessed Feb. 19, 2019) (discussing
the King Amendment to the 2018 Farm Bill).

110 See generally Kelsey Piper, “Ag-Gag Laws” Hide the Cruelty of Factory Farms
from the Public. Courts are Striking Them Down., Vox (Jan. 11, 2019), https://www.vox
.com/future-perfect/2019/1/11/18176551/ag-gag-laws-factory-farms-explained [https://
perma.cc/BJT9-VQQT] (accessed Feb. 19, 2019) (discussing aim of “ag-gag” laws and the
resulting challenges to them in federal courts).

111 See generally Michael McFadden, Exposing Ag-Gag, FarmFowarp (Aug. 30,
2015), https://www.farmforward.com/#!/blog?site=farm-forward&blogid=exposing-ag-
gag [https:/perma.cc/77T8-UY4Y] (accessed Feb. 19, 2019) (discussing failed “ag-gag”
bills).

112 See Endorsements of Prop 12, Yes on 12, https:/preventcrueltyca.com/endorse-
ments-prop-12 [https:/perma.cc/AQIV-AN6N] (accessed Apr. 28, 2019) (listing organi-
zations that endorsed California’s Prop 12).
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vision of a world where animal protection is reflexively embraced in
our culture, viewed as a serious element of social justice, and codified
in our laws.



