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DON’T “ESTOP” ME NOW: ESTOPPEL, GOVERNMENT 
CONTRACT LAW, AND SOVEREIGN IMMUNITY IF CONGRESS 

RETROACTIVELY REPEALS PUBLIC SERVICE LOAN FORGIVENESS 

by 
Michael J. Cole* 

This Article discusses whether Direct Loan borrowers can obtain recourse 
against the federal government using either promissory or equitable estoppel 
theories if Congress retroactively repeals the Public Service Loan Forgiveness 
(“PSLF”) program. The Article addresses various hurdles, including sovereign 
immunity and the Sovereign Acts Doctrine, which the borrowers would en-
counter at litigation. It concludes that, despite likely overcoming these hurdles, 
in many cases, the plaintiff-borrowers’ government contract law claims would 
likely still fail to win on their merits. The Article also contends that most, if 
not all, equitable estoppel claims would likely fail before a court. The Article 
then offers an additional proposal to Congress, which would avoid these issues 
at litigation and solve the problems associated with the program while also 
protecting the most vulnerable members of society negatively impacted by a 
repeal. 

 
Introduction .................................................................................................... 154 
I.  Background .......................................................................................... 166 

A. Promissory Estoppel ......................................................................... 166 
B. The Framework of Federal Government Contract Litigation ............. 169 

1. Historical Background of the Tucker Act .................................... 170 

 

* Senior attorney for a Federal government agency; LL.M. in Environmental Law, with 
Highest Honors, from the George Washington University Law School, 2012; J.D., cum laude, from 
Vermont Law School, 2010; A.B. from Guilford College, 2005. The author is a Government 
Member of the Administrative Conference of the United States (“ACUS”). The Article reflects 
the author’s viewpoints only and in no way reflects the position of the Federal Government, 
ACUS, or any other agency. 
  I would like to thank the editors of the Lewis & Clark Law Review for their thoughtful edits 
throughout the publication process. I also wish to thank my friends and Federal attorney 
colleagues Todd Rubin and Jason Riley for taking their personal time to offer very helpful 
suggestions, revisions and insights. Most importantly, I wish to thank Professors Steven L. 
Schooner and David S. Rubenstein for reviewing the Article prior to publication and providing 
invaluable feedback and comments. I very much appreciate it. 



44052-lcb_26-1 S
heet N

o. 79 S
ide B

      03/28/2022   08:42:48

44052-lcb_26-1 Sheet No. 79 Side B      03/28/2022   08:42:48

C M

Y K

LCB_26_1_Article_4_Cole (Do Not Delete) 3/13/2022  3:06 PM 

154 LEWIS & CLARK LAW REVIEW [Vol. 26.1 

2. The Doctrine of Sovereign Immunity ......................................... 171 
3. Sovereign Immunity and Principles of Agency Law, the Unitary 

Executive and Separation of Powers ........................................... 177 
4. The Jurisdictional Limits of the Tucker Act ................................ 179 
5. Equitable Estoppel Claims Against the Government .................... 181 
6. The Sovereign Acts Doctrine ...................................................... 186 

II.  Analysis ................................................................................................ 187 
A. Four Scenarios in Which a Detrimental Reliance Claim Could 

Arise .............................................................................................. 187 
B. Most if Not All Loan Applicants Would Fail to Meet the “Implied-

in-Fact” Contract Elements Under the Tucker Act ............................ 189 
1. Mutuality of Intent to Contract ................................................. 190 
2. Unambiguous Offer .................................................................. 190 
3. Consideration ........................................................................... 193 
4. Authority ................................................................................. 197 

C. Any Equitable Estoppel Claims Brought by the Plaintiffs Would 
Likely Fail ..................................................................................... 210 

D. The “Sovereign Acts Doctrine” Defense Would Likely Not Apply 
Here .............................................................................................. 214 

E. A Proposed Alternative Remedy Exists .............................................. 215 
Conclusion....................................................................................................... 217 

INTRODUCTION 

This Article considers whether federal student loan borrowers can bring suc-
cessful legal challenges if Congress retroactively repeals the Public Service Loan For-
giveness (“PSLF”) program.  It addresses whether borrowers at litigation could rely 
on analogies to the promissory estoppel doctrine or assert equitable estoppel claims 
to challenge the repeal. In doing so, the Article explores the intersection of estoppel 
and government contract law with sovereign immunity theories in a way that has 
never been done before. This topic has been given very little attention in prior liter-
ature, so I aim to present its legal issues in a clear way while paying tribute to its 
nuance. 

The Article addresses the hurdles of sovereign immunity and the Sovereign Acts 
Doctrine, which the borrowers would encounter at litigation.  It concludes that, 
despite likely overcoming these hurdles, in many cases, the plaintiff-borrowers’ gov-
ernment contract law claims would likely still fail to win on their merits.  The Arti-
cle similarly contends that most if not all equitable estoppel claims would likely fail 

 
1 See infra Part II. 
2 See infra Part II. 
3 See infra Section II.B. 
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before a court.  The Article then offers an alternative proposal to Congress, which 
would avoid the issues that would arise at litigation, while solving the problems 
associated with the program and protecting the most vulnerable members of society 
negatively impacted by a repeal.  

The PSLF program is a loan forgiveness mechanism available to public service 
employees.  It was enacted into law in September 2007, with an effective date of 
October 1, 2007.  Under the program’s eligibility criteria, borrowers can have the 
unpaid amount of their federal Direct Loan student debt excused by the Depart-
ment of Education (“ED”) if they have made 120 monthly payments under a pay-
ment plan approved by ED while working as a full-time employee for a qualifying 
“public service” employer for ten (non-consecutive) years.  Relying on these eligi-
bility criteria, more than “one million borrowers” have filed “employment certifica-
tion forms” with ED as of June 2017.  Over “550,000 of those individuals” have 
either “taken out loans” or taken a position “in the public sector” with expectations 
that they will obtain debt relief under the PSLF program.   

These expectations, however, may never be met. The program has faced sub-
stantial criticism over the years for “unfairly allocat[ing] government subsidies to 
some borrowers under unequal terms” while excluding other borrowers.  Further-
more, the program’s cost to taxpayers is very large—it could eventually increase to 

 
4 See infra Section II.C. 
5 See infra Section II.E. 
6 20 U.S.C. § 1087e(m) (amending the Higher Education Act of 1965, through the College 

Cost Reduction and Access Act, to include the PSLF Program); see also College Cost Reduction 
and Access Act, Pub. L. No. 110-84, § 401, 121 Stat. 784, 800-01 (2007) (codified as amended 
at 20 U.S.C. § 1087e). 

7 College Cost Reduction and Access Act § 401. 
8 See 34 C.F.R. § 685.219(c) (2016) (stating the program’s eligibility requirements); see also 

generally Federal Perkins Loan Program, Federal Family Education Loan Program, and William 
D. Ford Federal Direct Loan Program, 73 Fed. Reg. 63,232 (Oct. 23, 2008) (codified at 34 C.F.R. 
pts. 674, 682 & 685). 

9 Sabra R. Messer, The Parameters of Trust: Public Service Loan Forgiveness and Prioritizing 
Reliable Agency Communications, 70 ADMIN. L. REV. 233, 234–35 (2018); see also FEDERAL 

STUDENT AID, PUBLIC SERVICE LOAN FORGIVENESS EMPLOYMENT CERTIFICATION FORMS 

(ECFS) (2018), https://studentaid.gov/help-center/answers/search/ECF%20report/everything-
else/1. 

10 Messer, supra note 9, at 235; see also CONSUMER FIN. PROT. BUREAU, STAYING ON TRACK 

WHILE GIVING BACK: THE COST OF STUDENT LOAN SERVICING BREAKDOWNS FOR PEOPLE 

SERVING THEIR COMMUNITIES 36–37 (2017), https://files.consumerfinance.gov/f/documents/ 
201706_cfpb_PSLF-midyear-report.pdf. 

11 Messer, supra note 9, at 236; see also NAT’L LEGAL AID & DEF. ASS’N, THE CRITICAL ROLE 

OF PUBLIC SERVICE LOAN FORGIVENESS IN ACCESS TO COUNSEL AND EQUAL JUSTICE: THE 

RESULTS OF A 2,000-PERSON SURVEY 10–11 (2015), http://www.nlada.org/sites/default/files/ 
pictures/NLADA_Importance_of_PSLF_0.pdf. 
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“$12 billion to $18 billion/year, a very large sum, and its benefits would be highly 
skewed in favor of mid-career doctors and lawyers with large student loan debts.”  
According to law professor Gregory S. Crespi, “approximately 200,000 or more Di-
rect Loan borrowers qualify for, and seek, debt forgiveness each year.”  Further-
more, “the number of people applying for debt forgiveness will grow rapidly . . . as 
increasing numbers of borrowers become more aware of the program’s generous 
debt forgiveness provisions.”   

Since the Government Accountability Office (“GOA”) has estimated that 
“roughly one-quarter of all jobs qualify as public service jobs” under the PSLF pro-
gram’s very broad scope, and “[b]y the time the program roughly reaches a ‘steady 
state’ in terms of the number of people who seek debt forgiveness each year, this 
number could become quite large.”  Many of these people have received “substan-
tial amounts” of debt forgiveness—particularly many “law school graduates and 
medical school graduates.”  In 2017 the Consumer Financial Protection Bureau 
(“CFPB”) predicted that 25% of the American workforce could be eligible for 
PSLF.  As such, “the annual cost to the Treasury for this program could easily grow 
to a multi-billion dollar sum.”   

In response to these “significant cost and distributional concerns[,] the Obama 
Administration proposed in 2016 to sharply limit the amount of debt that could be 
forgiven under the program.”  This proposal, however, was never enacted into 

 
12 Gregory S. Crespi, Will the Public Service Loan Forgiveness Program Ever Forgive Any Loans? 

6 (SMU Dedman School of Law Legal Studies Research Paper No. 361, 2017), 
https://ssrn.com/abstract=2978111 [hereinafter Crespi, Will the PSLF Program Ever Forgive?]; see 
also Gregory Crespi, Could the Benefits of the Public Service Loan Forgiveness Program be 
Retroactively Curtailed?, 51 CONN. L. REV. 625, 629–30 (2019) [hereinafter Crespi, Loan 
Forgiveness]. 

13 Crespi, Loan Forgiveness, supra note 12, at 629. 
14 Crespi, Will the PSLF Program Ever Forgive?, supra note 12, at 16. 
15 Crespi, Loan Forgiveness, supra note 12, at 638 (citing U.S. GOV’T ACCOUNTABILITY OFF., 

GAO-15-663, FEDERAL STUDENT LOANS: EDUCATION COULD DO MORE TO HELP ENSURE 

BORROWERS ARE AWARE OF REPAYMENT AND FORGIVENESS OPTIONS 27 (2015), 
https://www.gao.gov/assets/680/672136.pdf). 

16 Crespi, Loan Forgiveness, supra note 12, at 639. 
17 CFPB Spotlights Borrower Complaints About Student Loan Servicers Mishandling Public 

Service Loan Forgiveness Program, CONSUMER FINANCIAL PROTECTION BUREAU (June 22, 2017), 
https://www.consumerfinance.gov/about-us/newsroom/cfpb-spotlights-borrower-complaints-
about-student-loan-servicers-mishandling-public-service-loan-forgiveness-program/. 

18 Crespi, Loan Forgiveness, supra note 12, at 639. 
19 Crespi, Will the PSLF Program Ever Forgive?, supra note 12, at 6; see also U.S. DEP’T OF 

EDUC., FISCAL YEAR 2015 BUDGET SUMMARY AND BACKGROUND INFORMATION 54             
(2014), https://www2.ed.gov/about/overview/budget/budget15/summary/15summary.pdf 
[https://perma.cc/5FBR-G4L9]. 
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law.  Subsequently, the “Trump Administration . . . in its first proposed budget in 
May of 2017, went even further and called for prospective elimination of the PSLF 
program for future Direct Loans,” although Congress declined to adopt the pro-
posal.  More recently, in December 2017, the House Committee on Education 
and the Workforce passed the Promoting Real Opportunity, Success, and Prosperity 
through Education Reform (“PROSPER”) Act, which was intended to “eliminate 
the PSLF program and leave only standard repayment and income-based repayment 
options available to borrowers.”  This bill, however, was never enacted into law 
either.  Finally, the Trump Administration attempted in its 2020 budget proposal 
to prospectively eliminate the program, but the attempt failed to succeed before 
Congress.  

Regardless, “the program’s very large projected costs and controversial redistri-
bution” of taxpayer dollars will continue to become even “more visible as substantial 
debts continue to be forgiven on a large scale.”  According to Crespi, “there will 
likely be efforts made [by future presidential administrations] . . . or by members of 
Congress to take even more aggressive action and retroactively repeal the PSLF pro-
gram with regard to persons who have . . . not yet been granted debt forgiveness.”  
Crespi’s view is consistent with the opinion of Equal Justice Works attorney and 
debt specialist Kenneth Strickland. Strickland believes that Congress may very well 
pass a law “that disrupt[s] . . . a contractual promise, i.e. PSLF, with current bor-
rowers.”  In fact, ED’s own website cautions that loan applicants cannot be “certain 
that the PSLF Program will exist by the time [they] have made [their]120 qualifying 
payments[,]” because the “PSLF program was created by Congress, and Congress 
could change or end [it].”   
 

20 Crespi, Will the PSLF Program Ever Forgive?, supra note 12, at 6. 
21 Crespi, Loan Forgiveness, supra note 12, at 629; see also OFFICE OF MGMT. & BUDGET, 

EXEC. OFF. OF THE PRESIDENT, BUDGET OF THE UNITED STATE GOVERNMENT: A NEW 

FOUNDATION FOR AMERICAN GREATNESS, FISCAL YEAR 2018, at 20 (2017). 
22 Messer, supra note 9, at 236; see also Promoting Real Opportunity, Success, and Prosperity 

through Education Reform (PROSPER) Act, H.R. 4508, 115th Cong. (2017). 
23 H.R. 4508, 115th Cong. (as reported by H. Comm. on Educ. and the Workforce, Feb. 

8, 2018).  
24 OFF. OF MGMT. & BUDGET, EXEC. OFF. OF THE PRESIDENT, BUDGET OF THE UNITED 

STATE GOVERNMENT: A BUDGET FOR A BETTER AMERICA, FISCAL YEAR 2020, at 32 (2019). 
25 Crespi, Will the PSLF Program Ever Forgive?, supra note 12, at 7. 
26 Crespi, Loan Forgiveness, supra note 12, at 629–30. 
27 Kenneth Strickland, Public Service Loan Forgiveness and Breach of Contract Claims, 

HUFFINGTON POST (Mar. 7, 2017), https://www.huffpost.com/entry/forgive-or-ill-sue-how-
contract-law-could-save-public_b_58486ccae4b013b566b2ba54 (evaluating the merits of 
potential legal challenges under federal government contract law that borrowers could bring in 
response to a retroactive PSLF repeal). 

28 Public Service Loan Forgiveness FAQ, U.S. DEP’T OF EDUC., https://studentaid.gov/ 
manage-loans/forgiveness-cancellation/public-service/questions (last visited Mar. 13, 2022).  
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Although a repeal seems far less likely to occur in the short-term period because 
of the government’s response—especially under the progressive Biden Administra-
tion —to the damaging economic and public health impacts of the COVID-19 
pandemic, a repeal in the future could still very likely occur in the event that the 
political pendulum swings back in favor of fiscal conservatism and the economy 
continues to recover—especially if additional Federal stimulus packages accelerate 
sufficient economic growth for a faster recovery, which at least one leading expert 
on recessions predicts could occur.  Further contributing to the likelihood of a re-
peal is the risk of conservative political backlash in response to some of the more 
recent progressive measures to suspend or forgive student debt payment. As such, 
the threat of a PSLF repeal is real and ongoing, and it has created serious public 
concern.  Crespi writes: 

If [a retroactive repeal] occurs, it will be very disappointing, and in some in-
stances, financially devastating to the hundreds of thousands—even perhaps 
millions—of persons who will not yet have qualified for debt for-
giveness . . . but who have [over several years] relied on the availability of 

 
29 See, e.g., Coronavirus Aid, Relief, and Economic Security Act, Pub. L. No. 116-136, § 

3513, 134 Stat. 404 (2020) (to be codified at 20 U.S.C. § 1001) (Coronavirus Aid, Relief, and 
Economic Security Act or CARES Act, which relieves borrowers from having to make student loan 
payments for six months while allowing them to receive PSLF credit as if they made payments for 
those months); Memorandum on Continued Student Loan Payment Relief During the COVID-
19 Pandemic, 2020 DAILY COMP. PRES. DOC. 590 (Aug. 8, 2020) (extending the student loan 
relief through December 31, 2020); COVID-19 Emergency Relief and Federal Student Aid, U.S. 
DEP’T OF EDUC., https://studentaid.gov/announcements-events/covid-19 (last visited Mar. 13, 
2022) (informing public of CARES Act being signed into law); Press Release, U.S. Dept. of Educ., 
At the Request of President Biden, Acting Secretary of Education Will Extend Pause on Federal 
Student Loan Payments (Jan. 21, 2021), https://www.ed.gov/news/press-releases/request-
president-biden-acting-secretary-education-will-extend-pause-federal-student-loan-payments 
(announcing intent to extend the Trump administration’s pause on federal student loan payments 
with PSLF credit through September 30, 2021); Collin Binkley, Biden Officials Considering Action 
on Student Debt Relief, AP NEWS (Feb. 4, 2021), https://apnews.com/article/joe-biden-race-and-
ethnicity-legislation-coronavirus-pandemic-jen-psaki-f5a13d4aae4e308a3709b3ac1370c05e 
(describing how Biden administration is considering whether to provide student debt relief 
through executive action, even while continuing to call on Congress to pass legislation providing 
for $10,000 in student loan forgiveness per borrower). 

30 According to Claudia Sahm, a former Federal Reserve economist who is one of the leading 
experts on recessions, “this recession is going to be more severe than the Great Recession” that 
happened in 2007–2009, but it might not last as long if policymakers act boldly. See Heather 
Long, Americans Are Very Likely to Get $1,000 (or More) Checks. Here’s What You Need to Know, 
WASH. POST (Mar. 17, 2020, 1:45 PM), https://www.washingtonpost.com/business/ 
2020/03/17/checks-virus/. 

31 See, e.g., u/INSANITY_WOLF_POOPS, U.S. Education Department Says Many Student 
Loan Forgiveness Letters May Be Invalid, REDDIT, https://www.reddit.com/r/personalfinance/ 
comments/62kyoe/us_education_department_says_many_student_loan/ (containing posts from 
law students and recent graduates very worried about PSLF program benefits being taken away). 
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eventual debt forgiveness in making their borrowing and subsequent employ-
ment decisions.   

Many of these people, upon being surveyed, indicated that they would not have 
gone to law school or medical school or entered into public service careers without 
the assurances of debt forgiveness because the low pay would have discouraged them 
from doing so.  A retroactive repeal would therefore cause people to experience 
devastating financial harm based on their detrimental reliance. 

Such a severe and unfortunate form of detrimental reliance would appear to 
create the classic type of scenario of injustice that could—or at the very least 
should—give rise to a promissory estoppel claim.  The issue is whether, as a matter 
of law, a borrower in this type of position can actually rely on promissory estoppel 
theories to prevail against the implementation of such retroactive legislation. Crespi 
believes that promissory estoppel claims could be used with some success to over-
come a retroactive statutory repeal of the PSLF program.  I challenge this analysis. 
I argue that the courts would need to rely on federal common law as an analogy to 
promissory estoppel because of the need to account for the doctrine of sovereign 
immunity. 

Promissory estoppel is not a contract-based theory.  Rather, it is derived from 
principles of equity and is based on the interests of justice.  Furthermore, promis-
sory estoppel is commonly understood to apply only to disputes that arise from 

 
32 Crespi, Loan Forgiveness, supra note 12, at 630. 
33 NAT’L LEGAL AID & DEF. ASS’N, supra note 11, at 1, 4, 8–9; see also Messer, supra note 9, 

at 235. 
34 RESTATEMENT (FIRST) OF CONTRACTS § 90 (AM. L. INST. 1932); RESTATEMENT 

(SECOND) OF CONTRACTS § 90(1) (AM. L. INST. 1981) (stating that promissory estoppel should 
be applied “if injustice can be avoided only by enforcement of the promise” (emphasis added)). 

35 Crespi, Loan Forgiveness, supra note 12, at 646, 661–62. His paper also explores the 
viability of various contractual (i.e., express contract, good faith and fair dealing and 
unconscionability) and constitutional (i.e., due process, Contracts Clause and Takings Clause) 
claims. See generally id. 

36 See John Price Assocs. v. Warner Elec., Inc., 723 F.2d 755, 757 (10th Cir. 1983) (“We 
need not address the propriety of the trial court’s finding that a contract existed between Price and 
Warner, since we agree that the doctrine of promissory estoppel barred Warner from withdrawing its 
bid.” (emphasis added)); Stanley D. Henderson, Promissory Estoppel and Traditional Contract 
Doctrine, 78 YALE L.J. 343, 345–46 (1969) (“[T]he rules of Section 90 have independent force 
without regard to, and in spite of, the bargain concept [of contract law theory].”); Charles L. 
Knapp, Reliance in the Revised Restatement: The Proliferation of Promissory Estoppel, 81 COLUM. L. 
REV. 52, 52–54 (1981) (arguing promissory estoppel is an independent theory of obligation based 
on the tort principle of reliance rather than on the contract principle of consent). 

37 See, e.g., Olson v. Synergistic Technologies Business Systems, Inc., 628 N.W.2d 142, 
150–51 (Minn. 2001); Phuong N. Pham, Waning of Promissory Estoppel, 79 CORNELL L. REV. 
1263, 1264 n.5 (1994) (explaining how “[t]he term ‘promissory estoppel’ is derived from the term 
‘equitable estoppel’”); see also RESTATEMENT (SECOND) OF CONTRACTS § 90(1) (hinging the 
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agreements gone awry between private litigants under state law—and not to such 
disputes that arise between private parties and the federal government.  So plaintiffs 
in the latter scenario—rather than relying on promissory estoppel per se—would 
need to effectively fit the doctrine into a relevant federal statute to show that Con-
gress has consented to waive sovereign immunity.  

Here, the relevant federal statute that affirmatively waives sovereign immunity 
is the Tucker Act.  Among other things, the Tucker Act deals with contractual 
disputes arising between the government and private entities.  It applies to student 
loan disputes between borrowers and ED.  The relevant language of the Tucker 
Act allows for relief against the government for breaches of “implied” contract 
claims,  which the courts have interpreted as “implied-in-fact” claims.  Such 
claims can be inferred from the “surrounding circumstances” and “conduct of the 
parties.”  The courts have further held that Tucker Act federal common law “has 
drawn . . . upon traditional private contract law for analogies and concepts.”  As 
such, the “rights and duties” contained in a government contract “are governed gen-
erally by the law applicable to contracts between private individuals.”   

 
application of promissory estoppel on the interests of justice); 28 AM. JUR. 2D, Estoppel and Waiver 
§ 34 (West 2022) (explaining that promissory estoppel is a “creature of equity”). 

38 See, e.g., Hubbs v. United States, 20 Cl. Ct. 423, 427–28 (1990), aff’d, 925 F.2d 1480 
(Fed. Cir. 1991); Eliel v. United States, 18 Cl. Ct. 461, 469 (1989), aff’d, 909 F.2d 1495 (Fed. 
Cir. 1990); Schwartz v. United States, 16 Cl. Ct. 182, 185 (1989); see also Ralph C. Nash & John 
Cibinic, Promissory Estoppel: A Theory Without a Home in Government Contracts, 3 THE NASH & 

CIBINIC REP. ¶ 52 (July 1989). 
39 See, e.g., Lehman v. Nakshian, 453 U.S. 156, 160–61 (1981); United States v. Testan, 

424 U.S. 392, 399 (1976). 
40 See United States v. Mitchell, 463 U.S. 206, 212 (1983) (explicitly confirming that “by 

giving the Court of Claims jurisdiction over specified types of claims against the United States, 
the Tucker Act constitutes a waiver of sovereign immunity with respect to those claims”). 

41 Tucker Act, 28 U.S.C. § 1491(a)(1); see also 28 U.S.C. § 1346(a)(2) (providing 
concurrent jurisdiction of claims not exceeding $1,000—presently increased to $10,000, and also 
known as the “Little Tucker Act”). 

42 See, e.g., Pfeiffer v. Duncan, 659 F.Supp.2d 160 (D.D.C. 2009) (applying Tucker Act in 
student loan transaction dispute). 

43 28 U.S.C. § 1491(a)(1). 
44 See, e.g., City of El Centro v. United States, 922 F.2d 816, 823 (Fed. Cir. 1990). 
45 See Chavez v. United States, 18 Cl. Ct. 540, 545 (1989); OAO Corp. v. United States, 

17 Cl. Ct. 91, 99 (1989) (citing Balt. & Ohio R.R. Co. v. United States, 261 U.S. 592, 597 
(1923)); City of El Centro v. United States, 16 Cl. Ct. 500, 505–06 (1989), rev’d, 922 F.2d 816 
(Fed. Cir. 1990); Fincke v. United States, 675 F.2d 289, 295 (Ct. Cl. 1982). 

46 See, e.g., Seaboard Lumber Co. v. United States, 15 Cl. Ct. 366, 369 (1988), aff’d, 903 
F.2d 1560 (Fed. Cir. 1990) (emphases added). 

47 United States v. Winstar Corp., 518 U.S. 839, 895 (1996) (emphasis added) (citing Lynch 
v. United States, 292 U.S. 571, 579 (1934)). 
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Applying these precedents, the logical follow-up question is whether the “im-
plied-in-fact” contract doctrine can effectively be used as a “public law” analogy to 
the private law promissory estoppel doctrine, to afford people relief when they det-
rimentally and reasonably rely on statements made by the federal government. The 
more specific, related question is whether student loan borrowers who have detri-
mentally relied on the existence of the PSLF program can use the “implied-in-fact 
doctrine” in such a manner, marshaling the surrounding circumstances to obtain 
recourse if Congress repeals the PSLF program retroactively.  

I argue that the answer to the first, general question is “maybe,” while the an-
swer to the second, more specific question is “no.”  Despite the purported similar-
ities claimed to exist between the promissory estoppel and “implied-in-fact” doc-
trines,  the courts would likely still decline to uphold such claims in the PSLF repeal 
context for the reasons discussed in the Article below. As such, most, if not all, ag-
grieved loan borrowers would probably be unable to successfully claim that their 
detrimental reliance on the existence of the PSLF program, upon a repeal, would 
allow them to prevail on their claims for breach of an “implied-in-fact” contract.  

The Claims Court’s articulation of the required elements of an “implied-in-
fact” contract makes it clear that most, if not all, plaintiffs would be unlikely to 
prevail at litigation. The court has held that “implied-in-fact” contracts require: (1) 
mutuality of intent to contract; (2) unambiguous offer and acceptance; (3) consid-
eration; and (4) that the relevant governmental officer has actual authority to bind 
the federal government.  Most of these elements reveal numerous weaknesses in a 
borrower-plaintiff’s claims.  

Applying these elements, in most, if not all, cases, a borrower-plaintiff would 
most likely fail to prove that the surrounding circumstances show that a government 
officer (if even present): (1) made a clear and unequivocal statement or clear non-
verbal representation offering to forgive the balance of the borrower’s student loans, 
without any caveats;  (2) in a “bargained-for exchange,” that is, with consideration, 
for the borrower taking a “public service” position instead of a non-qualifying, 

 
48 See infra Part II. 
49 See, e.g., Willard L. Boyd III & Robert K. Huffman, The Treatment of Implied-in-Law and 

Implied-in-Fact Contracts and Promissory Estoppel in the United States Claims Court, 40 CATH. U. 
L. REV. 605, 605–06 (1991) (arguing that promissory estoppel and “implied-in-fact” claims are 
materially analogous). 

50 See, e.g., Yachts Am., Inc. v. United States, 779 F.2d 656, 661 (Fed. Cir. 1985); Nitol v. 
United States, 7 Cl. Ct. 405, 415 (1985); Prevado Vill. P’ship v. United States, 3 Cl. Ct. 219, 
223–24 (1983); Russell Corp. v. United States, 537 F.2d 474, 482 (Ct. Cl. 1976). 

51 See infra Section II.B.2. 



44052-lcb_26-1 S
heet N

o. 83 S
ide B

      03/28/2022   08:42:48

44052-lcb_26-1 Sheet No. 83 Side B      03/28/2022   08:42:48

C M

Y K

LCB_26_1_Article_4_Cole (Do Not Delete) 3/13/2022  3:06 PM 

162 LEWIS & CLARK LAW REVIEW [Vol. 26.1 

higher-paying job in exchange for eventual debt forgiveness;  with (3) “actual au-
thority,” delegated by statute or regulation, or “implied actual authority,” to bind 
the federal government as a whole.   

A proper interpretation of these required elements, as presented below, rein-
forces the implausibility of the plaintiffs satisfying them. Different borrowers may 
potentially experience varying levels of success on the merits of their claims, as they 
are fact-intensive by nature. However, for the reasons stated below, in most (if not 
all) realistically likely factual scenarios (which are speculated upon in the Article 
below), the claims would likely fail to fall within the scope of the Tucker Act. 

Furthermore, even if the Tucker Act were to somehow apply here, the need to 
defer to subsequent Acts of Congress, that is, the statutory PSLF repeal, would weigh 
in favor of a narrow interpretation of the Tucker Act. A PSLF repeal would also be 
specific in nature, whereas the Tucker Act is generally-applicable. When conflicts 
exist between two statutes, the courts typically give greater weight to statutes that 
come later in time, as well as to statutes that are specific as opposed to general.  As 
such, canons of statutory construction would weigh in favor of a PSLF repeal trump-
ing the Tucker Act on this issue.  

As a result, the path to doctrinal success would require a lot of breaks in litiga-
tion in favor of the borrowers. Numerous tension points exist in the analysis that 
would be unlikely to break to the borrowers’ benefit. Given all the ways that the 
plaintiffs’ claims could go wrong, it appears that, in relying on the Tucker Act, the 
odds of survival are low—very low. 

This unfortunate outcome from the borrowers’ perspective would occur de-
spite the “fading” nature of the canon of strict statutory construction of waivers of 
sovereign immunity.  The Supreme Court had traditionally applied this canon of 
 

52 See infra Section II.B.3. 
53 See infra Section II.B.4. 
54 See, e.g., Nitro-Lift Tech., L.L.C. v. Howard, 568 U.S. 17, 21–22 (2012); see also 

ANTONIN SCALIA & BRYAN A. GARNER, READING LAW: THE INTERPRETATION OF LEGAL TEXTS 
183 (2012) (“If there is a conflict between a general provision and a specific provision, the specific 
provision prevails (generalia specialibus non derogant).”); WILLIAM N. ESKRIDGE, JR., PHILIP F. 
FRICKEY, ELIZABETH GARRETT & JAMES J. BRUDNEY, CASES AND MATERIALS ON LEGISLATION 

AND REGULATION: STATUTES AND THE CREATION OF PUBLIC POLICY 1199 (5th ed. 2014) 
(“Specific provisions targeting a particular issue apply instead of provisions more generally 
covering the issue.”); see also SCALIA & GARNER, supra at 54 (“Repeals by implication are 
disfavored . . . . But a provision that flatly contradicts an earlier-enacted provision repeals it.”).  

55 See, e.g., Gregory C. Sisk, Twilight for the Strict Construction of Waivers of Federal Sovereign 
Immunity, 92 N.C. L. REV. 1245, 1291–1300 (2014) (explaining how in more recent cases, the 
Supreme Court has created a distinction by upholding the validity of asking the “threshold 
question of whether sovereign immunity has been waived”—by requiring “a ‘clear statement’ by 
Congress”—while moving away from inquiring into “how the statutory waiver should be 
interpreted in application”—with this latter inquiry “fading away as a viable tool for statutory 
interpretation” (emphases added)). 
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strict construction in the past, refusing to find any consent to waive sovereign im-
munity when the language of a statute left any doubt or uncertainty on the issue—
in other words, the Court had required the waiver to be clear and unambiguous in 
its application.  In doing so, the Court had previously declined to “look beyond 
the text” of a statute to “legislative history or statutory purpose” on the matter.  As 
shown below,  however, this judicial trend is moving in the opposite direction. 
Thus, although applying this canon of strict construction arguably seems appropri-
ate in scenarios where the government is operating in its sovereign capacity to pro-
mote the general welfare of society as a whole—such as with a retroactive PSLF 
repeal, which reflects a policy choice affecting the general public—as opposed to the 
government acting in its propriety capacity as a market participant, for example, in 
the form of a specific agency procuring goods and services for its operations,  the 
approach of strict construction ultimately appears to be turning into an outdated 
relic of jurisprudence. This “fading out” may render sovereign immunity less of an 
insurmountable hurdle for plaintiffs here. 

Regardless, however, the “fading out” of the canon of strict construction would 
probably not suffice to enable the plaintiffs to ultimately prevail, should Congress 
decide to repeal the PSLF program. For one, Congress could explicitly denounce its 
consent to waive sovereign immunity, either in substance or effect, via an amend-
ment to the Tucker Act in the PSLF repealer bill. Furthermore, even if Congress 
were to decline to take this approach, for the reasons stated below, a court would 
likely dismiss any Tucker Act claims on their merits due a failure to satisfy the “im-
plied-in-fact” elements.  

For similar reasons, a court would likely dismiss any equitable estoppel claims 
arising under the Tucker Act that challenge a Congressional repeal of the PSLF pro-
gram. Equitable estoppel claims are barred against the government when it acts in 
 

56 See Gregory C. Sisk, A Primer on the Doctrine of Federal Sovereign Immunity, 58 OKLA. L. 
REV. 439, 460–61 (2005); see also Libr. of Cong. v. Shaw, 478 U.S. 310, 318 (1986); Ruckelshaus 
v. Sierra Club, 463 U.S. 680, 685–86 (1983); Block v. North Dakota, 461 U.S. 273, 287 (1983); 
United States v. Testan, 424 U.S. 392, 399 (1976). 

57 Sisk, supra note 56, at 461; see also Dep’t of the Army v. Blue Fox, Inc., 525 U.S. 255, 
261 (1999); Lane v. Pena, 518 U.S. 187, 192 (1996); United States v. Nordic Vill., Inc., 503 
U.S. 30, 34 (1992); U.S. Dep’t of Energy v. Ohio, 503 U.S. 607, 615 (1992); Ardestani v. 
Immigr. & Naturalization Serv., 502 U.S. 129, 137 (1991). 

58 See infra Section I.B.2. 
59 Cf., e.g., Portmann v. United States, 674 F.2d 1155, 1159–61 (7th Cir. 1982) (discussing 

the distinction between the “sovereign” [or governmental] and the “proprietary” [or 
nongovernmental] functions of the federal government in the related context of equitable 
estoppel). On the other hand, David Rubenstein has pointed out that it might make less sense to 
conceive of the government’s interest in such a binary fashion when it comes to student loan 
regulation since the government owns the loans and stands to make money in the form of interest 
on the loans. Email from David S. Rubenstein, Professor, Washburn Univ. Sch. of L. (Oct. 20, 
2020) (on file with author).  
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its sovereign capacity or when agency officials act outside of the scope of their dele-
gated authority.  In the PSLF repeal context, the government would be acting in 
its sovereign capacity to make policy choices that impact the general welfare of so-
ciety at large. Individual corrupt, “misinformed or [even] overly generous bureau-
crat[s] should not be able to give away assets which the government holds for the 
public good.”  Nor should they be able to “rewrite the laws enacted by Con-
gress” that “define for all the scope of particular governmental action.”  Demo-
cratic theory and separation of powers principles therefore call for the courts to 
restrain themselves and decline to apply equitable estoppel in these circum-
stances.  

In the unlikely event that a plaintiff would be able to prevail under the 
Tucker Act or equitable estoppel doctrine, however, the “Sovereign Acts Doc-
trine”  defense would most likely not release the government from any contrac-
tual PSLF obligations, if found to exist. Rather, for the reasons discussed below,  
a court would probably hold that a PSLF repeal does not constitute a “sovereign 
act.”  

Regardless, however, the fact remains that loan borrowers would face a very 
difficult, if not impossible, doctrinal path at litigation under the Tucker Act and 
equitable estoppel doctrine if Congress were to retroactively repeal the PSLF pro-
gram. This reality underscores something fundamentally inequitable and unfair 
with the norms, doctrines and structures in place, given that Congress likely could 
repeal the program without any recourse for borrowers apart from whatever the po-
litical process might afford. This reinforces the imperative for Congress to get it 
right on the front end, in order to avoid these issues, by accounting explicitly for 
hardship and reliance in any subsequent legislation it enacts to impact the PSLF 
program.  

 
60 Jean F. Rydstrom, Annotation, Modern Status of Applicability of Doctrine of Estoppel 

Against Federal Government and Its Agencies, 27 A.L.R. Fed. 702 §§ 2[a], 4, 7 (1976); see also Utah 
Power & Light Co. v United States, 243 US 389 (1917); In re LaVoie, 349 F. Supp. 68 (D.V.I. 
1972).  

61 Rydstrom, supra note 60, §§ 2[a], 5; see also Fed. Crop Ins. Corp. v. Merrill, 332 U.S. 
380 (1947). 

62 Rydstrom, supra note 60, § 2[a]. 
63 Id. § 8; see also Gestuvo v. Immigr. & Naturalization Serv., 337 F.Supp. 1093, 1101 (C.D. 

Cal. 1971) (finding estoppel, but acknowledging importance of “democratic principles” in 
limiting judicial review in estoppel cases). 

64 Froemming Bros., Inc. v. United States, 70 F. Supp. 126, 127 (Ct. Cl. 1947) (articulating 
the Sovereign Acts doctrine). 

65 See infra Section II.D. 
66 Cf. Messer, supra note 9, at 258–60 (arguing that ED should “grant certain hardship 

exceptions for persons who have relied substantially on the PSLF program”). 
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In doing so, Congress should craft a “debt-to-income ratio” test —as con-
sistent with generally accepted finance and accounting principles —to deter-
mine when people experience sufficient economic hardship to justify still receiv-
ing (at least some) loan forgiveness benefits. Congress should also provide 
individuals the opportunity to make fact-specific showings of substantial reliance 
on the existence of the PSLF program.  As argued below, such safeguards would 
be vital to protecting the most vulnerable members of society—mitigating the 
most damaging economic impacts of a repeal—while also saving taxpayer dollars 
and addressing many of the distributional concerns voiced by critics of the PSLF 
program.  

Assuming that there are sufficient lobbying efforts by interested stakeholders 
and deliberation by Congress, the issue of the government’s liability at the end 
of the day may be less likely to turn on interpretations of the Tucker Act as it 
currently exists but more so on the interpretation of any subsequent statutory 
language enacted, including the scope of any exemptions. 

With that said, one should not automatically assume that Congress would 
necessarily act with such due deliberation in this setting, given the current, heated 
political climate. The recent examples of Congress’s politically-motivated at-
tempts to repeal—without replacing—the Affordable Care Act (“ACA”) come to 
mind. Although student loans are not as much of a “hot-button” issue as 
healthcare reform, the issue does carry controversy, as shown above. As such, it 
is unclear whether Congress would adequately fulfill its duty, as a deliberative 
body, to meaningfully consider all the relevant issues before repealing or amend-
ing the PSLF program, if such a repeal of amendment were to occur in the future. 

In light of what might emerge out of Congress as well as the flaws and cracks 
in our existing doctrinal norms (which will be shown below), it is important to 
consider the broader implications beyond the PSLF program. If Republicans re-
take control of Congress, they may potentially succeed in retroactively repealing 
other laws that large segments of the public have relied upon—such as the ACA. 
One takeaway worth considering is the intriguing (and possibly frightening) 

 
67 The “debt-to-income ratio” test considers one’s “monthly debt payments” owed divided 

by their “gross monthly income.” What Is a Debt-to-Income Ratio? Why is the 43%                        
Debt-to-Income Ratio Important?, CONSUMER FIN. PROT. BUREAU (Nov. 15, 2019), 
https://www.consumerfinance.gov/ask-cfpb/what-is-a-debt-to-income-ratio-why-is-the-43-debt-
to-income-ratio-important-en-1791/. It is used by lenders to “measure” someone’s ability to 
manage their “monthly payments to repay” any money they plan to borrow. Id. By focusing on 
one’s ability to repay, the test could also be adopted to determine whether someone might 
experience sufficient financial hardship in the event of a PSLF repeal.  

68 See generally Adam Hayes, Finance, INVESTOPEDIA, https://www.investopedia.com/ 
terms/f/finance.asp (July 10, 2021). 

69 Cf. Messer, supra note 9, at 258–60 (proposing a similar approach in the agency context). 
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question of whether the same types of cracks in our doctrines and structures as 
those outlined below would exist if people were to challenge such repeals in court. 

I.   BACKGROUND 

Recall that the Tucker Act’s jurisprudence “has drawn . . . upon traditional pri-
vate contract law for analogies and concepts.”  Also recall that a primary question 
presented here is whether one could analogize between the “implied-in-fact” con-
tract doctrine and the promissory estoppel doctrine to argue that borrowers should 
receive relief if they detrimentally rely on the existence of the PSLF program. How-
ever, understanding this issue—and the other issues in this paper—requires one to 
understand the fundamentals of the doctrines of promissory and equitable estoppel 
and the Tucker Act, as well as the doctrine of sovereign immunity and its conceptual 
underpinnings, that is, separation of powers principles as well as unitary executive 
and agency law theories, in addition to understanding the basics of the Sovereign 
Acts Doctrine.  

A. Promissory Estoppel 

The doctrine of promissory estoppel is rooted in detrimental reliance.  The 
doctrine is defined in the Restatement (Second) of Contracts Section 90 as “[a] 
promise which the promisor should reasonably expect to induce action or forbear-
ance on the part of the promisee or a third person and which does induce such 
action or forbearance.”  The Restatement further states that such a promise is 
“binding if injustice can be avoided only by enforcement of the promise.”  Con-
sistent with this language, plaintiffs bringing promissory estoppel claims in any 
given case must show: (1) that promises or representations were made to them (the 
promisees); (2) that they relied on the promises or representations in way that 
harmed them (i.e., detrimental reliance); and (3) that the detrimental reliance was 
reasonable.   

 
70 See Seaboard Lumber Co. v. United States, 15 Cl. Ct. 366, 369 (1988), aff’d, 903 F.2d 

1560 (Fed. Cir. 1990). 
71 See Schwartz v. United States, 16 Cl. Ct. 182, 185 (1989). 
72 RESTATEMENT (SECOND) OF CONTRACTS § 90(1) (AM. L. INST. 1981). 
73 Id. 
74 See Law Mathematics and Tech., Inc. v. United States, 779 F.2d 675 (Fed. Cir 1985); 

accord JOHN D. CALAMARI & JOSEPH M. PERILLO, THE LAW OF CONTRACTS § 6-1, at 272–73 (3d 
ed. 1987). 



44052-lcb_26-1 S
heet N

o. 86 S
ide A

      03/28/2022   08:42:48

44052-lcb_26-1 Sheet No. 86 Side A      03/28/2022   08:42:48

C M

Y K

LCB_26_1_Article_4_Cole (Do Not Delete) 3/13/2022  3:06 PM 

2022] DON’T “ESTOP” ME NOW 167 

The doctrine represents a merger of tort and contract law.  Randy Barnett and 
Mary Becker explain that “[c]ontracts are normally defined as freely chosen obliga-
tions supported by bargained-for consideration. Contract law holds the promisor to 
his [or her] word and gives the other party what was promised.”  By contrast, 
“[t]orts are violations of legally-imposed obligations” that cause injury to others, so 
“[t]ort law forces the wrongdoer to compensate [their] victim for [their] loss.”  Li-
ability due to promissory estoppel “does not fit neatly into either of these catego-
ries.”   

This lack of a neat fit exists because promissory estoppel has been “regarded as 
a basis for liability when one formal requirement [of contract law] was missing:” a 
“bargained-for exchange” or quid pro quo.  A “bargained-for exchange” is an im-
portant element of consideration.  Consideration, in turn, is a necessary element 
of contract formation.  Consideration is required to ensure a minimal level of fair-
ness and legitimacy in any given agreement or transaction —and it has been de-
scribed as “a useful tool for identifying many promises intended as legally bind-
ing.”   

In order to prove consideration, one must show: (1) a “bargained-for exchange” 
between the parties; that (2) creates legal value, that is, a “benefit” to the promisor 
or a “legal detriment” to the promisee.  The majority of courts emphasize the im-
portance of a “detriment” (as opposed to a “benefit”) in determining whether an 
exchange has legal value.  A “detriment” occurs when the promisee either under-
takes an act that she is not legally required to do or refrains from doing something 
that she has a legal right to do —such as seeking or taking a higher-paying private 
sector job. 

A “detriment” is typically present when a plaintiff establishes a valid promissory 
estoppel claim. This makes sense because, as stated above, promissory estoppel 
claims are, by their very nature, based upon detrimental reliance.  The element of 
 

75 Randy E. Barnett & Mary E. Becker, Beyond Reliance: Promissory Estoppel, Contract 
Formalities, and Misrepresentations, 15 HOFSTRA L. REV. 443, 443 (1987). 

76 Id. 
77 Id. 
78 Id. at 443. 
79 Id. at 449–50. 
80 Id. at 450. 
81 See, e.g., Kirksey v. Kirksey, 8 Ala. 131 (1845). 
82 BRIAN A. BLUM, EXAMPLES & EXPLANATIONS: CONTRACTS 178 (7th ed. 2017) 

(explaining the reasoning behind the consideration doctrine). 
83 Barnett & Becker, supra note 75, at 450. 
84 BLUM, supra note 82, at 179–84. 
85 Id. at 180–81. 
86 Id. at 181. 
87 Schwartz v. United States, 16 Cl. Ct. 182, 185 (1989). 
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consideration that is typically missing in a promissory estoppel claim is a “bargained-
for exchange.”   

To meet the “bargained-for exchange” requirement, a plaintiff must prove two 
elements: (1) that the promisor’s statement induced, or motivated, the plaintiff-
promisee to experience her detriment; and (2) that the promisee’s detriment moti-
vated the promisor to make his promise in the first place.  In other words, the need 
for such motivation goes both ways for each party. It appears that the latter element 
involving the promisor’s motivations, however, does not often exist in promissory 
estoppel scenarios.  This is reinforced by Restatement Section 90, which predicates 
promissory estoppel liability on a mere showing that the promisor should have “rea-
sonably expect[ed]” to cause a promisee to experience detrimental reliance —as op-
posed to requiring a higher showing of “intent” by the promisor—which implies 
that a promisor in such a situation is likely often not motivated, or induced, to cause 
a promisee’s detriment to occur. 

The following common example of a detrimental reliance scenario illustrates 
how a promisee may be unable to prove that her detriment motivated the promisor 
to make his promise:  

Suppose that Tom makes the following promise to Betty: “I will give you my 
antique chair if you come to my house to pick it up.” Assume that Betty, the prom-
isee, commutes two days from out of town to arrive at Tom’s house (and spends a 
considerable amount of money for gas and lodging) in reliance on Tom’s promise, 
to collect the valuable antique chair. Suppose that once Betty arrives, Tom changes 
his mind about giving Betty the chair. Tom may be liable for costs that Betty spent 
on commuting to Tom’s house, even though there is no “bargained-for exchange.”  

In this scenario, a legal “detriment” exists—Betty’s “detriments” are her acts of 
commuting to Tom’s house and spending the money on gas and lodging, as she was 
under no legal duty to do either. Furthermore, Betty’s detriments were clearly mo-
tivated by Tom’s promise to give her his chair.  

The inverse of that is not true, however. Betty’s detriment of commuting a long 
way to Tom’s house probably did not motivate or induce Tom to promise his chair 
to her—rather, he may have just desired to upgrade his old chair or simply create 
more space in his house. Therefore, there is no “bargained-for exchange” for con-

 
88 Barnett & Becker, supra note 75, at 449. For analysis on the utility of contract formalism 

and bargain theory, see Lon L. Fuller, Consideration and Form, 41 COLUM. L. REV. 799, 800–06 
(1941). 

89 See Hamer v. Sidway, 27 N.E. 256, 257 (N.Y. 1891). 
90 See, e.g., RESTATEMENT (SECOND) OF CONTRACTS § 90(1) (AM. L. INST. 1981) (emphasis 

added). 
91 Id. (emphasis added). 
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sideration and no valid contract is formed. Regardless, however, based on the inter-
ests of justice,  Betty can still potentially collect damages for any costs (e.g., gas or 
lodging) that she incurs in reliance on Tom’s false promise. This illustrates how 
promissory estoppel claims can succeed even when the “bargain” element of consid-
eration is missing. 

As such, the doctrine of promissory estoppel is equitable is nature,  and has 
been commonly used in “donative settings,” that is, to enforce gifts or charitable 
pledges to contribute money that typically lack any quid pro quo.  It has also been 
utilized to enforce commercial promises apparently intended as legally binding, even 
though the absence of a bargain or some other formal flaw would bar enforcement 
on the basis of traditional contract doctrines.   

B. The Framework of Federal Government Contract Litigation  

The doctrine of promissory estoppel is commonly understood to apply only to 
disputes arising among private litigants and not to disputes arising between private 
parties and the federal government.  The federal law governing the litigation of 
breach of contract disputes, by contrast, is governed by two statutes—the Tucker 
Act and Contract Disputes Act (“CDA”).  Unlike the state common law governing 
private contracts, these Federal statutes do not contain any express language allow-
ing for private parties to obtain relief when they detrimentally rely on the govern-
ment’s promises.   

With that said, the Tucker Act’s jurisprudence does allow for plaintiffs to ob-
tain relief for violations of “implied-in-fact” contract claims against the government, 
which can be proven by the surrounding circumstances and behavior of the parties.  

 
92 Id. 
93 Pham, supra note 37, at 1264 n.5; see also RESTATEMENT (SECOND) OF CONTRACTS § 

90(1).  
94 Barnett & Becker, supra note 75, at 449; see also Estate of Timko v. Oral Roberts 

Evangelistic Ass’n, 215 N.W.2d 750, 752 (1974); Danby v. Osteopathic Hosp. Ass’n, 104 A.2d 
903 (Del. 1954). 

95 Barnett & Becker, supra note 75, at 450; see also United Elec. Corp. v. All Serv. Elec., 
Inc., 256 N.W.2d 92 (Minn. 1977). 

96 See, e.g., Hubbs v. United States, 20 Cl. Ct. 423, 427–28 (1990), aff’d, 925 F.2d 1480 
(Fed. Cir. 1991); Eliel v. United States, 18 Cl. Ct. 461, 469 (1989), aff’d, 909 F.2d 1495 (Fed. 
Cir. 1990); Schwartz v. United States, 16 Cl. Ct. 182, 185 (1989); see also Nash, supra note 38 ¶ 
52.  

97 28 U.S.C. § 1491(a)(1); 41 U.S.C. §§ 7101–7109. 
98 See generally 28 U.S.C. § 1491; 41 U.S.C. §§ 7101–7109. 
99 See Chavez v. United States, 18 Cl. Ct. 540, 545 (1989); OAO Corp. v. United States, 

17 Cl. Ct. 91, 99 (1989) (citing Balt. & Ohio R.R. Co. v. United States, 261 U.S. 592, 597 
(1923)); City of El Centro v. United States, 16 Cl. Ct. 500, 505–06 (1989), rev’d, 922 F.2d 816 
(Fed. Cir. 1990); Fincke v. United States, 675 F.2d 289, 295 (Ct. Cl. 1982). 
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The question is therefore whether the “implied-in-fact” contract doctrine can effec-
tively be used by analogy as a “public law” version of the promissory estoppel doc-
trine, as a vehicle to afford people relief when they detrimentally and reasonably rely 
on statements made by the government. If so, the more specific question is whether 
borrowers who have detrimentally relied on the existence of the PSLF program can 
use the “implied-in-fact doctrine” in such a manner, if Congress repeals the PSLF 
program retroactively.  

As stated above, I argue that the answer to the first, general question is “maybe,” 
while the answer to the latter, more specific question is “no.”  Even assuming the 
“implied-in-fact” doctrine could generally cover some scenarios involving detri-
mental reliance that would otherwise, under private state law, form the bases for 
promissory estoppel claims,  this would not hold true in the specific instances in-
volving most, if any, “implied-in-fact” claims that challenge a repeal of PSLF, as 
explained below. This is despite the court’s “fading” out of its earlier pronounce-
ments of the persistent effects of sovereign immunity.  

1. Historical Background of the Tucker Act 
To understand these arguments, however, it is helpful to have knowledge of 

the how the Tucker Act intersects with the doctrine of sovereign immunity, as well 
as the history of the doctrine and the statute. The Tucker Act was enacted in 
1887.  The statute expanded the Court of Claims’ jurisdiction (which had been 
initially created 32 years prior).  The Tucker Act affirmatively waived the govern-
ment’s sovereign immunity when litigants would bring claims “founded either upon 
the Constitution, or any Act of Congress or any regulation of an executive depart-
ment, or upon any express or implied contract with the United States.”  As described 
by Robert Porter, the Supreme Court “explicitly confirmed that ‘by giving the Court 
of Claims jurisdiction over specified types of claims against the United States, the 
Tucker Act ‘constitutes a waiver of sovereign immunity with respect to those 
claims.’”  The CDA was then enacted in 1978.  This newer statute covered “all 

 
100 See infra Sections II.B–C. 
101 Boyd & Huffman, supra note 49, at 624–28. 
102 Sisk, supra note 55, at 1291.  
103 Robert Porter, Contract Claims Against the Federal Government: Sovereign Immunity and 

Contractual Remedies 3 (Harvard Law School Federal Budget Policy Seminar Briefing Paper No. 
22, 2006). 

104 Act of Feb. 24, 1855, ch. 122, 10 Stat. 612; see also Porter, supra note 103, at 3 (citing 
28 U.S.C. § 1491(a)(1); 28 U.S.C. § 1346(a)(2)). 

105 28 U.S.C. § 1491(a)(1) (emphasis added). 
106 Porter, supra note 103, at 3 (quoting United States v. Mitchell, 463 U.S. 206, 212 

(1983)). 
107 Porter, supra note 103, at 3; see also 41 U.S.C. § 601 (1978). 
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procurement contracts—the vast majority of federal contracts to purchase supplies, 
for construction, and for services.”  

The CDA is the primary avenue accessible to contractors alleging a breach of 
contract with the federal government.  This avenue, however, would be unavaila-
ble to any plaintiffs challenging a repeal of the PSLF program. As stated above, the 
CDA generally applies to “acquisitions” and “procurement” contracts awarded to a 
private company working with a federal agency (to provide services, supplies and 
the like) —but it does not apply to Direct Loan disputes with borrowers about 
whether an “implied” contract has been formed.  

Porter explains how in 1982, “the Court of Claims was abolished and its juris-
diction was divided between two new courts: the U.S. Court of Appeals for the 
Federal Circuit (appellate functions and jurisdiction) and the U.S. Claims Court 
(with additional trial jurisdiction).”  In 1992, the Claims Court then expanded its 
jurisdiction and became the U.S. Court of Federal Claims.  

2. The Doctrine of Sovereign Immunity  
The jurisdiction of the courts mentioned above and the Tucker Act are inex-

tricably linked to the doctrine of sovereign immunity. Under early American con-
stitutional jurisprudence, the sovereign immunity doctrine had traditionally barred 

 
108 Porter, supra note 103, at 3. 
109 See 41 U.S.C. §§ 7101–7109.  
110 Porter, supra note 103, at 3–4. Prior to the CDA’s enactment, a contractor had been 

required, “under the so-called ‘disputes clause’ found in most government contracts,” to “exhaust 
administrative remedies, by appeal to the agency board of contract appeals, before he could file 
suit in the Court of Claims for a very limited judicial review of the administrative decision.” Id. 
Since the CDA’s enactment, however, aggrieved contractors have enjoyed a “vastly-improved 
choice of remedies – appeal to a judicially-enhanced agency board or ‘direct access’ to suit in the 
Court of Claims.” Id. (citing 41 U.S.C. § 605(b) (2000) (recodified at 41 U.S.C. §§ 7101–7109) 
(requiring appeal to be taken within 90 days or suit within 12 months)). Both forums treat 
“[j]udgments . . . equally as judgments against the United States and are paid from the standing 
appropriations designated for such purpose.” Porter, supra note 103, at 3–4 (citing 31 U.S.C. § 
1304 (2000); 41 U.S.C. § 612(a) (2000)).  

111 Porter, supra note 103, at 3–4 (describing how CDA applies to “procurement contracts”); 
see also Pfeiffer v. Duncan, 659 F.Supp.2d 160, 161–62 (D.D.C. 2009) (applying Tucker Act to 
student loan contract dispute). 

112 Porter, supra note 103, at 4; see also Federal Courts Improvement Act of 1982, Pub. L. 
No. 97-164, 96 Stat. 25, 25 (codified as amended in scattered sections of 28 U.S.C.); David 
Schwartz, Two New Federal Courts, 68 ABA J. 1091 (1982). 

113 Porter, supra note 103, at 4; see also Court of Federal Claims Technical and Procedural 
Improvements Act of 1992, Pub. L. No. 102-572, § 902, 106 Stat. 4516, 4516 (codified as 
amended in scattered sections of 28 U.S.C.). 
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“suits against the government in most circumstances.”  As Porter explained, 
“American colonial experience included a strong commitment to legislative adjudi-
cation of public law and legal obligation, where citizens made popular assemblies 
the forum that resolved monetary claims against the government by balancing pub-
lic and private ends.”  The federal government, however, “[o]ver time . . . through 
various congressional enactments – has ‘gradually lowered the shield of sovereign 
immunity,’ permitting suit in most contractual situations where an aggrieved party 
would desire relief, and weaving together what one prominent scholar has described 
as ‘a reasonably well-integrated pattern of causes of action covering most subjects of 
dispute.’”   

For example, about a century prior to the Federal Tort Claims Act (“FTCA”), 
“and even in the years before [the 1887] enactment of the Tucker Act . . . Congress 
waived the government’s immunity from judicial claims arising in contract.”  In 
fact, since Congress in 1885 created the Court of Claims in order to “‘relieve Con-
gress and its Committee on Claims of the flood of private bills and the burden of 
legislating on individual claims’ – the federal government has been subject to at least 
some type of litigation based upon contract disputes.”   

Such a waiver of immunity from contract lawsuits—occurring prior to the 
Civil War—was viewed by many as “‘indispensable to the efficient operation of gov-
ernment’” because it helped to ensure the “procurement of necessary goods and ser-
vices from qualified private contractors.”  This is because, from the contractors’ 
perspective, they would feel more comfortable in working with the government 
knowing that they would have recourse, in the event of a breach of contract.  

Porter describes a commonly-quoted passage from President Lincoln’s annual 
message from 1861. In the message, Lincoln “called for changes in the Court of 

 
114 Porter, supra note 103, at 1; see also John Lobato & Jeffrey Theodore, Federal Sovereign 

Immunity (Harvard Law School Federal Budget Policy Seminar Briefing Paper No. 21, 2006) 
(explaining the historical context of the sovereign immunity doctrine). 

115 Porter, supra note 103, at 1–2; see also Christine Desan, The Constitutional Commitment 
to Legislative Adjudication in the Early American Tradition, 111 HARV. L. REV. 1382 (1998). 

116 Porter, supra note 103, at 5–6 (quoting Gregory C. Sisk, The Tapestry Unravels: Statutory 
Waivers of Sovereign Immunity and Money Claims Against States, 71 Geo. Wash. L. Rev. 602, 603 
(2003)). 

117 Porter, supra note 103, at 2. 
118 Id. at 2 (quoting URBAN A. LESTER & MICHAEL F. NOONE, LITIGATION WITH THE 

FEDERAL GOVERNMENT § 6.104 (3d ed. 1994)); see also Act of Feb. 24, 1855, ch. 122, 10 Stat. 
612; GREGORY C. SISK, LITIGATION WITH THE FEDERAL GOVERNMENT § 3.21(c) (2016). 

119 Porter, supra note 103, at 2 (quoting Harold J. Krent, Reconceptualizing Sovereign 
Immunity, 45 VAND. L. REV. 1529, 1565 (1992)).  

120 However, as explained by Porter, “In practice, however, this consent does not extend so 
far as to subject the government to all suits and actions as if it were a private party, particularly in 
certain segments of the liability spectrum.” Porter, supra note 103, at 6.  
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Claims based on the principle that ‘[i]t is as much the duty of Government to render 
prompt justice against itself, in favor of citizens, as it is to administer the same be-
tween private individuals.’”  Porter also quotes comments from Gillian Hadfield, 
stating that “‘[p]olitically, by honoring its contracts, government has reinforced its 
democratic legitimacy as a government subject to the rule of [contract].’”   

With that said, however, even “[w]hen the government enters into the world 
of contract and assumes the position of a private person for juridical purposes, how-
ever, it never leaves behind its sovereign status and its overriding power.”  In fact, 
as it related to contract disputes, the government never “wholly abandoned” the use 
of the sovereign immunity doctrine but instead still held on to “certain rules, privi-
leges, and limitations on [its] liability.”   

Until more recently, in fact, the realm of federal government litigation would 
almost necessarily always trigger the doctrine of sovereign immunity.  It would 
lurk in the background persistently, “even when Congress [had] granted consent to 
suit.”  Sisk faithfully catalogues Justice Holmes’ nearly century-old admonishment 
of how “[m]en must turn square corners when they deal with the Government.”  
Regardless, this warning had been neglected by far too many attorneys who would 
represent their clients in such cases, or as stated by Sisk “they [would] . . . fail to 
appreciate the persisting influence of sovereign immunity.”  In fact, sovereign im-
munity would impact—even after-the-fact (i.e., post-statutory waiver)—“the man-
ner in which the courts interpreted and applied . . . statutes” that affirmatively 
granted consent for plaintiffs to sue.   

This strict approach to interpretation has been more recently called into ques-
tion. Some commentators, such as Professor Vicki C. Jackson, have argued that this 

 
121 Id. at 2 (quoting CONG. GLOBE, 37th Cong., 2d Sess. 1 (1861)). 
122 Id. at 2 (quoting Gillian Hadfield, Of Sovereignty and Contract: Damages for Breach of 

Contract by Government, 8 S. CAL. INTERDISC. L.J. 467, 467 (1999)). 
123 Id. at 2 (citing Hadfield, supra note 122, at 472). 
124 Id. 
125 Sisk, supra note 56, at 440. 
126 Id. 
127 Sisk, supra note 56, at 440 (quoting Rock Island, Ark. & La. R.R. v. United States, 254 

U.S. 141, 143 (1920)). 
128 Sisk, supra note 56, at 440. 
129 Id.; see also Ruckelshaus v. Sierra Club, 463 U.S. 680, 685–86 (1983); Block v. North 

Dakota, 461 U.S. 273, 287 (1983); United States v. Testan, 424 U.S. 392, 399–400 (1976); Sisk, 
supra note 55, at 1249 (“[E]ven when a statute explicitly waives federal sovereign immunity for a 
subject matter, the traditional rule has been that the terms of that statute must be construed strictly 
in favor of the sovereign.” (internal quotation marks omitted)); see also McMahon v. United States, 
342 U.S. 25, 27 (1951). 
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“persisting influence”  of sovereign immunity goes too far.  Jackson contends 
that the “abstract idea of sovereign immunity” should not be utilized to negate plain-
tiffs’ abilities to obtain recourse “to address violations of legal rights” when “there is 
room for interpretation on questions of jurisdiction and remedies.”  Rather, Jack-
son advocates for a more expansive interpretation of judicial authority to decide such 
issues if Congress affirmatively consents to a waiver.   

In line with Jackson’s views, the courts have more recently been stepping back 
from the approach of strictly constructing waivers of sovereign immunity—to the 
extent that it no longer appears to reflect a majority trend in caselaw. In fact, as 
described by commentators such as Professors Gregory Sisk and Helen Hershkoff, 
the Supreme Court’s current view is that strict construction extends only to the 
initial threshold, or “core,” question of whether immunity is expressly waived, as op-
posed to “how the statutory waiver,” if found, should exist in application.  

For example, the Court in Franconia Associates v. United States  and United 
States v. White Mountain Apache Tribe,  declined to continue to follow the strict 
construction approach to sovereign immunity waivers. Relevantly here, the judges 
were applying the Tucker Act’s affirmative waiver of immunity to specific facts. In 
Franconia, the court held that since Congress had consented to being sued via the 
Tucker Act, it could no longer claim the benefit of being “cloaked with immunity,” 
and that “limitations principles should generally apply to the Government ‘in the 
same way that’ they apply to private parties.”  Likewise, the Court, in White Moun-
tain Apache Tribe, refused to require an express statement of congressional consent 
to validate the existence of a waiver of immunity. It held that a statute must only 
“be reasonably amenable to the [interpretation] that it mandates a right of recov-
ery”—in other words, only a “fair inference” is needed.   

 
130 Sisk, supra note 56, at 440–41. 
131 Vicki C. Jackson, Suing the Federal Government: Sovereignty, Immunity, and Judicial 

Independence, 35 GEO. WASH. INT’L L. REV. 521, 522 (2003). 
132 Id. at 609; see also Sisk, supra note 56, at 461–62. 
133 Jackson, supra note 131. 
134 See Sisk, supra note 55, at 1291 (emphasis added). In more recent cases, the Court has 

increasingly accepted a “dichotomy between (1) the threshold question of whether sovereign 
immunity has been waived (which requires a ‘clear statement’ by Congress) and (2) the subsequent 
inquiry into how the statutory waiver should be interpreted in application with the canon of strict 
construction fading away as a viable tool for statutory interpretation.” Id. (emphasis added); see 
also Helen Hershkoff, Waivers of Immunity and Congress’s Power to Regulate Federal Jurisdiction– 
Federal-Tort Filing Periods as a Testing Case, 39 SETON HALL LEGIS. J. 243, 246–47 (2015). 

135 Franconia Assocs. v. United States, 536 U.S. 129, 141 (2002). 
136 United States v. White Mountain Apache Tribe, 537 U.S. 465, 472 (2003). 
137 Franconia, 536 U.S. at 141, 145 (internal citations omitted); see also Sisk, supra note 55, 

at 1292. 
138 White Mountain Apache Tribe, 537 U.S. at 473 (emphasis added). 
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Furthermore, in Gomez-Perez v. Potter,  and as described by Sisk,  the Court 
expanded on its articulation of the critical distinction between the “threshold ques-
tion of whether a statutory waiver of sovereign immunity exists for the subject mat-
ter of the suit and the subsequent question of the meaning of substantive provisions 
and other terms inside the statutory waiver.”  The Court, quoting White Mountain 
Apache Tribe, held that, “where one statutory provision unequivocally provides for 
a waiver of sovereign immunity to enforce a separate statutory provision, that latter 
provision need not . . . be construed in the manner appropriate to waivers of sover-
eign immunity.”  In fact, the Court in John R. Sand & Gravel Co. v. United States 
acknowledged that the older cases reflecting the earlier, stricter attitude toward sov-
ereign immunity waivers “have consequently become anomalous.”  As such, the 
era of strict construction of statutory waivers of federal sovereign immunity appears 
to be ending, or at the very least, now being demoted to a mere “supporting player 
role.”  

It is helpful to ask the basic question of “why the federal government should be 
treated differently from other litigants in the federal courts” in the first place.  
Professor Jackson describes part of the rationale as “a commitment to democratic 
decisionmaking [which] may underlie judicial hesitation about applying the ordi-
nary law of remedies to afford access to the public fisc to satisfy private claims, in 
the absence of clear legislative authorization.”  

Other scholars, such as Professor Kenneth Culp Davis, have presented oppos-
ing views. Davis was one of the “nation’s leading experts on administrative law – 
and a sharp critic of sovereign immunity.”  He described the principle of immun-
ity as a remnant from the medieval ages and English monarchy, stating that its 
“strongest support” comprises of “that four-horse team so often encountered—his-
torical accident, habit, a natural tendency to favor the familiar, and inertia.”  He 
claimed that sovereign immunity is a redundant and needless mechanism for the 
courts, in light of the public’s trust of the judiciary to restrain itself from encroaching 

 
139 553 U.S. 474, 491 (2008) (quoting White Mountain Apache Tribe, 537 U.S. at 473). 
140 See Sisk, supra note 55, at 1292–93; Gomez-Perez, 553 U.S. at 491. 
141 Gomez-Perez, 553 U.S. at 491 (internal quotations omitted). 
142 See John R. Sand & Gravel Co. v. United States, 552 U.S. 130, 138 (2008). But see FAA 

v. Cooper, 566 U.S. 284, 290–91 (2012) (stating that the demand for an unequivocally expressed 
waiver of sovereign immunity extends to the scope of that waiver); see also Sisk, supra note 55, at 
1294. 

143 Sisk, supra note 55, at 1295. 
144 Sisk, supra note 56, at 440 (presenting the arguments and counterarguments on this basic 

question). 
145 Jackson, supra note 131, at 521. 
146 Sisk, supra note 56, at 441. 
147 Kenneth Culp Davis, Sovereign Immunity Must Go, 22 ADMIN. L. REV. 383, 384 (1970). 
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into critical activities of the government, including the executive branch’s swift deal-
ings for foreign relations and military policy.  Since the courts already limit them-
selves to “matters appropriate for judicial determination and within the competence 
of the judiciary,” the concept of sovereign immunity is arguably superfluous.   

Dean Harold J. Krent disagrees with Davis, explaining how “[m]uch of sover-
eign immunity, however, derives not from the infallibility of the state but from a 
desire to maintain a proper balance among the branches of the federal government, 
and from a proper commitment to majoritarian rule.”  In allowing the “federal 
sovereign [to be] amenable to suit only when it has consented by statute, society 
entrusts Congress as the representative of the people with detrmining the appropri-
ate circumstances under which public concerns should bow to private com-
plaints.”  As explained by Sisk, “because the federal government represents the 
whole community and thus often must act in ways that a private party cannot or 
should not, the government’s exposure to liability must be controlled.”  One sin-
gle person “cannot be permitted in every instance to obtain judicial relief that sets 
aside the decisions of the community duly made through the elected branches of 
government.”  However, “[r]eserving the authority to waive sovereign immunity 
to Congress does not mean that government is left without a check upon its con-
duct.”  Instead, “the check is a political one—the potential displeasure of the elec-
torate.”   

The validity of the displeasure of the electorate as an effective political tool is 
arguably illustrated by the scenario of a retroactive PSLF repeal. As stated above, 
approximately “200,000 or more” people “qualify for, and seek, debt forgiveness 
each year.”  These people, if impacted, would have the safety net of being able to 
seek recourse through the political process. Furthermore, as stated above,  these 
people are primarily mid-career doctors and lawyers, most likely with a superior 
knowledge—on average—of navigating the political system than the average Amer-
ican taxpayer. As such, sufficient political checks arguably already exist to protect 
this large and powerful class of people here, and democratic principles therefore call 
for preventing them from obtaining additional, undue recourse through the courts 

 
148 Id.; see also Sisk, supra note 56, at 441. 
149 Sisk, supra note 56, at 441. The political question doctrine is a good example of the type 

of judicial restraint that arguably renders sovereign immunity superfluous. 
150 Krent, supra note 119, at 1530. 
151 Sisk, supra note 56, at 442. 
152 Id. 
153 Id. 
154 Id. 
155 Id.; see also Krent, supra note 119, at 1530.  
156 Crespi, Loan Forgiveness, supra note 12, at 629. 
157 See supra Introduction. 
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and draining the public fisc, contrary to the policy choices made by the duly elected 
branches of government.  This reasoning is consistent with the jurisprudence stat-
ing that the existence of mass political power and accountability should limit the 
scope of constitutional norms.  With that said, however, the fairness and justice 
concerns for individuals who reasonably rely to their detriment on promises made 
by the federal government and who experience severe financial or other hardships 
cannot be easily discounted. 

3. Sovereign Immunity and Principles of Agency Law, the Unitary Executive and 
Separation of Powers 

The sovereign immunity doctrine also overlaps with principles of agency law.  
Our legal system reflects a general acknowledgment that the government at-large 
should be held accountable only to people harmed directly by government officials 
acting within the scope of their authority.  The FTCA and the Tucker Act are 
classic examples of this principle at work.  By allowing private individuals to seek 
recourse for tortious conduct and breaches of contract by the government, Congress 
has waived sovereign immunity in these predefined areas of law and consented to be 
sued. However, the Tucker Act and FTCA do not apply to scenarios in which a 
government officer acts outside the scope of his or her authority.  In such scenar-
ios, the government officer is going rogue or freelance, or on a frolic-and-detour, 
and is not representing the interests of the government at-large. In such scenarios, 
courts typically decline to hold the entire government vicariously liable for the ac-
tions of the individual government officer or employee.  

This outcome makes even more sense when viewed in conjunction with the 
theory of the unitary executive in Article II of the Constitution. The unitary execu-
tive theory calls for a unified executive branch, acting under the Chief Executive, to 

 
158 Krent, supra note 119, at 1532–33.  
159 Compare Bi-Metallic Inv. Co. v. State Bd. of Equalization, 239 U.S. 441, 445 (1915) 

(holding that a tax applicable to a large and powerful class of people does not trigger due process 
because such people have the safeguard of the political process and do not require extra 
protections) with Londoner v. Denver, 210 U.S. 373, 385–86 (1908) (holding that a tax assessed 
on an individual, by contrast, does necessitate the protections of due process). 

160 See, e.g., Fed. Crop Ins. Corp. v. Merrill, 332 U.S. 380 (1947) (articulating the principle 
of requiring authority for government liability). 

161 28 U.S.C. §§ 2671–2680; 28 U.S.C. § 1346 (FTCA); 28 U.S.C. § 1491(a)(1) (Tucker 
Act). 

162 See, e.g., U.S. Tobacco Coop. Inc. v. Big S. Wholesale of Va., LLC, 899 F.3d 236, 248 
(4th Cir. 2018) (FTCA authority case); Creel v. United States, 598 F.3d 210, 213 (5th Cir. 2010) 
(same); Bryant v. United States, No. CIV 98-1495 PCT RCB, 2000 WL 33201357, at *11 (D. 
Ariz. Jan. 11, 2000) (same); New Am. Shipbuilders, Inc. v. United States, 871 F.2d 1077, 1081 
(Fed. Cir. 1989) (Tucker Act authority case); EWG Assocs., Ltd. v. United States, 231 Ct. Cl. 
1028, 1029 (1982) (same).  

163 Id. 
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speak with one federal voice.  This is why the courts typically decline to assert 
subject matter jurisdiction over legal disputes arising between Executive Branch 
agencies, which instead are elevated for internal resolution by the Department of 
Justice, Office of Legal Counsel (“OLC”).  Doing so allows the executive branch 
to resolve its disputes internally and speak with one voice. Imputing statements 
made by rogue, reckless, or careless government officers and employees to the exec-
utive branch as a whole would make it impossible for the executive branch to speak 
with “one voice,” however, because different people would say different things, and 
no one would know what the executive branch even stands for. So it makes wise 
policy from a unitary executive standpoint to limit the impact of statements made 
by government officials to those that have actual authority to speak on behalf of the 
federal executive branch.  

The doctrine of sovereign immunity is also related to the fiscal principles of 
separation of powers.  In Merrill, the Supreme Court observed that only Congress 
had the authority to charge the public treasury.  Allowing for “the Government 
to be bound in the absence of specific authorization would, in effect, allow govern-
ment employees to ‘legislate’ by misinterpreting or ignoring an applicable statute or 
regulation.”  If the judiciary validates “such unauthorized legislation, it . . . would 
also infringe upon Congress’s exclusive authority to make law.”   

 
164 See, e.g., Steven G. Calabresi, Some Normative Arguments for the Unitary Executive, 48 

ARK. L. REV. 23, 38–39 (1995). 
165 About the Office, U.S. DEP’T OF JUST.: OFF. OF LEGAL COUNS., 

https://www.justice.gov/olc (last visited Mar. 13, 2022) (describing the role and authority of 
OLC). One familiar exception, of course, is that subject matter jurisdiction exists when one of the 
parties is an “independent agency” that does not answer directly to the President. See, e.g., SEC 
V. FLRA, 568 F.3d 990, 997–98 (D.C. Cir. 2009) (Kavanaugh, J., Concurring); 13B CHARLES 

ALAN WRIGHT, ARTHUR R. MILLER & EDWARD H. COOPER, FEDERAL PRACTICE AND 

PROCEDURE § 3531.11 n.6 (3d ed. 2008). 
166 See, e.g., Krent, supra note 119, at 1530 (arguing that “[m]uch of sovereign immunity, 

however, derives . . . from a desire to maintain a proper balance among the branches of the federal 
government”); Jackson, supra note 131, at 521 n.2.  

167 Fed. Crop Ins. Corp. v. Merrill, 332 U.S. 380, 385 (1947). 
168 Alan I. Saltman, The Government’s Liability for Actions of Its Agents that Are Not 

Specifically Authorized: The Continuing Influence of Merrill and Richmond, 32 PUB. CONT. L.J. 
775, 781 (2003); see also Fred Ansell, Unauthorized Conduct of Government Agents: A Restrictive 
Rule of Equitable Estoppel Against the Government, 53 U. CHI. L. REV. 1026, 1037 (1986). 

169 Saltman, supra note 168, at 781 (presenting these arguments in the context of equitable 
estoppel). 
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4. The Jurisdictional Limits of the Tucker Act 
The Tucker Act and the CDA “do not explicitly identify the substantive law 

that governs a contracts-based claim.”  While a plaintiff’s claim that is based on a 
“particular ‘money-mandating’ statute refer[s] to the statute itself as providing the 
governing substantive law,” when a plaintiff’s claim is based “simply upon contract, 
the source of substantive law is the federal common law of contracts.”   

In Seaboard Lumber Co. v. United States,  the Claims Court articulated that: 

It is undisputed that the law to be applied in cases related to federal contracts 
is federal and not state law. The federal law applied in breach of contract 
claims is not, however, created by statute but rather for the most part has been 
developed by the Court of Appeals for the Federal Circuit and the Court of 
Claims, with the Claims Court, or the [specific agency’s] Boards of Contract 
Appeals applying the law in the first instance. This federal contract law also 
reflects the various contract clauses developed over time for the benefit of both 
the sovereign and the contractor through the practice of agencies and the bar-
gaining leverage of contractors. It has drawn as well upon traditional private 
contract law for analogies and concepts. However, it is a separate and distinct 
body of law.  

As such, although the federal common law of contracts is distinct from tradi-
tional state contract law, state law may constitute persuasive authority that is drawn 
upon.  

Another critical issue is what types of contract claims can be brought under the 
Tucker Act. The statute does not allow claims that seek injunctive relief, but it does 
allow for claims seeking money damages.  Furthermore, the courts have held that 
jurisdiction under the Tucker Act allows for claims that are “implied in fact” but 
not claims that are “implied in law”—also referred to as “quasi-contracts.”   

In Hercules, Inc. v. United States,  for example, as described by Porter, the 
Supreme Court upheld this proposition, and “formulated a restrictive understand-
ing of what constitutes an ‘implied in fact’ contract under the Tucker Act.”  The 
litigation in Hercules involved military veterans and their families who had brought 

 
170 Porter, supra note 103, at 5. See generally 28 U.S.C. § 1491; 41 U.S.C. § 601; 41 U.S.C. 

§ 7101. 
171 Porter, supra note 103, at 5. 
172 15 Cl. Ct. 366 (1988), aff’d, 903 F.2d 1560 (Fed. Cir. 1990). 
173 Id. at 369 (internal citations omitted). 
174 See, e.g., Lee v. Thornton, 420 U.S. 139, 140 (1975) (“The Tucker Act empowers district 

courts to award damages but not to grant injunctive . . . relief.”).  
175 Porter, supra note 103, at 15–16 (discussing Hercules, Inc. v. United States, 516 U.S. 

417 (1996)). 
176 Hercules, 516 U.S. at 417.  
177 Porter, supra note 103, at 15–16 (discussing Hercules, 516 U.S. at 423). 
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suit against “chemical manufacturers producing Agent Orange for the government 
during the Vietnam War”—who allegedly, according to the plaintiffs, caused health 
problems for the veterans by exposing them to the chemical agent.  The chemical 
manufacturers settled the claims with the plaintiffs, and then subsequently sued the 
government seeking indemnification from it under the Tucker Act’s contract pro-
visions.  Since the contracts between the government and the manufacturers did 
not contain any express indemnification provisions, the plaintiffs had to claim that 
an “implied” agreement existed between the parties to reimburse the manufacturers 
for any liabilities.  In making this argument, the manufacturers pointed to the 
government’s detailed specifications for the chemical agent as well its seizure of cer-
tain production facilities that had belonged to the companies, as evidence of the 
existence of an “implied-in-fact” contract.  The Court, however, rejected the man-
ufacturers’ reliance on this type of evidence. It held that the existence of the specifi-
cations and even the occurrence of the seizure was insufficient to prove that the 
government had in fact agreed to indemnify the manufacturers—and it questioned 
“whether a government contracting officer would even have the authority to enter 
into such an open-ended indemnification agreement.”  As such, the Court denied 
the claim.   

Absent any “circumstances from which it can be inferred that the government 
entered into a consensual agreement, the requirement of the Tucker Act that a suit 
be founded on ‘implied contract’ cannot be met.”  As such, “there is no right of 
action against the United States in those cases ‘where, if the transaction were be-
tween private parties, recovery could be had upon a contract implied in law.’”  In 
those cases, the court has repeatedly stated that it does not have jurisdiction.  The 
court has added that “implied-in-law” contracts encompass promissory estoppel 
claims—and it has customarily dismissed such claims on that basis.  

 
178 Id. at 16 (citing Hercules, 516 U.S. at 419–20). 
179 Hercules, 516 U.S. at 420–21. 
180 Id. at 424. 
181 Id. at 426. 
182 Porter, supra note 103, at 16. 
183 Hercules, 516 U.S. at 419. 
184 Porter, supra note 103, at 16 (citing Balt. & Ohio R.R. Co. v. United States, 261, U.S. 

592, 597–98 (1923)). 
185 Porter, supra note 103, at 16 (quoting Merritt v. United States, 267 U.S. 338, 341 

(1925)). 
186 See, e.g., City of El Centro v. United States, 16 Cl. Ct. 500 (1989), rev’d, 922 F.2d 816 

(Fed. Cir. 1990), cert. denied, 111 S. Ct. 2851 (1991).  
187 See, e.g., Knaub v. United States, 22 Cl. Ct. 268, 276 (1991); Hubbs v. United States, 

20 Cl. Ct. 423, 427–28 (1990), aff’d, 925 F.2d 1480 (Fed. Cir. 1991); Eliel v. United States, 18 
Cl. Ct. 461, 469 (1989), aff’d, 909 F.2d 1495 (Fed. Cir. 1990); Am. Mar. Transp., Inc. v. United 
States, 18 C1. Ct. 283, 292 (1989); H. Landau & Co. v. United States, 16 Cl. Ct. 35, 37 (1988), 
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5. Equitable Estoppel Claims Against the Government  
As with promissory estoppel claims, many courts have also dismissed claims of 

equitable estoppel against the federal government.  This trend likewise stems from 
sovereign immunity.  However, similar to the doctrine of sovereign immunity, 
“governmental immunity from estoppel [has] been much discussed, criticized, and 
limited in recent years.”  Although the “resulting disfavor with sovereign immun-
ity has,” as discussed above, “resulted in legislation”—such as the Tucker Act—as 
well as jurisprudence, “limiting the availability of that defense in certain actions 
against the government, a corresponding expansion of the availability of estoppel 
against the government has occurred rather more slowly.”   

It is true that courts still sometimes state in a general fashion that “there can be 
no estoppel against the government or its agencies.”  However, as with any gener-
alized statement, this one is likely to mislead if one fails to remember that “[g]eneral 
propositions do not decide concrete cases.”  

Although many judicial decisions “have stated categorically that there can be 
no estoppel against the federal government,” it appears that in many of these deci-
sions the judges have “simply used the words to put aside with the least effort a 
litigant’s estoppel contentions which appeared on the facts to be unfounded, or un-
worthy of extended discussion even if the estoppel had been asserted against a private 
party rather than against the government.”  Thus, upon closer examination of the 
relevant caselaw, “‘no estoppel against the government’ often means only that the 
elements of an equitable estoppel [claim] were not present in a case involving the 
Federal Government or its agencies and sometimes the courts rely on both reasons 
in refusing to find the government estopped.”  

Even though the “Supreme Court has in the past, and in its recent decisions, 
taken a strict view in forbidding estoppel against the government . . . perhaps this 

 

vacated on other grounds, 886 F.2d 322 (Fed. Cir. 1989); Durant v. United States, 16 Cl. Ct. 447, 
449–50 (1988) (rejecting promissory estoppel claim under the Tucker Act on the basis of 
sovereign immunity); New Am. Shipbuilders, Inc. v. United States, 15 Cl. Ct. 141, 144 (1988), 
aff’d, 871 F.2d 1077 (Fed. Cir. 1989); see also Boyd & Huffman, supra note 49, at 605. 

188 Rydstrom, supra note 60, § 2[a]. 
189 Id. 
190 Id. 
191 Id.; see also United States v. Georgia-Pacific Co., 421 F.2d 92, 99–100 (9th Cir. 1970). 
192 Rydstrom, supra note 60, § 2[a] (internal quotations omitted). 
193 Id. (quoting Lochner v. New York, 198 U.S. 45, 76 (1905) (Holmes, J., dissenting)). 
194 Rydstrom, supra note 60, § 2[a]. 
195 Id. (citing 28 AM. JUR. 2D Estoppel and Waiver §§ 35–38 (West 2022); Spencer v. R.R. 

Ret. Bd., 166 F.2d 342, 343 (3d Cir. 1948)). But see Spencer, 166 F.2d at 343 (“It is settled that 
estoppel may not be asserted against an agency of the United States Government such as the 
Railroad Retirement Board. Moreover, even if estoppel might be asserted against the Board we are 
satisfied that the essential elements of an estoppel are not present in this case.”).  
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can be accounted for in part by its . . . taking a strict view” of the validity of the 
underlying legal claims necessary to support an equitable estoppel allegation in the 
first place.  For instance, the Court refused, in United States Immigration & Nat-
uralization Service v. Hibi,  to find a valid equitable estoppel claim against the 
government when it had denied naturalization to an alien who had done nothing to 
qualify for it.  In that case, the statute making the alien eligible for naturalization 
had expired, and he had failed to bring his claim until after he visited this country 
subsequent to the statute’s expiration.  So the Court found there was no “affirm-
ative misconduct” by government agents to justify estoppel but rather that the Im-
migration Service was simply “enforcing the public policy established by Congress,” 
as it currently stood.  Likewise, the Court declined to find a valid estoppel claim 
against the government in Moser v. United States.  In that case, however, it held 
that an estoppel finding was unnecessary because of the government’s clear violation 
of law—specifically, the government had imposed “misleading circumstances” on 
an alien who had actively sought to determine his eligibility for citizenship, which 
had prevented the alien from being able to intelligently waive “a condition of citi-
zenship applicable in his situation,” in clear violation of the immigration statute.  
So the Court found in the alien’s favor while avoiding the estoppel issue.  

Notwithstanding these instances of judicial side-stepping, the Court many 
times has directly addressed the issue of when a plaintiff may bring an equitable 
estoppel claim against the federal government. In doing so, it has identified com-
peting policy considerations. Jean Rydstrom explains: 

There is a considerable overlap of the matters discussed by the courts with 
respect to applying estoppel against the government. Enforcement of the laws 
as enacted by Congress . . . is an integral part of the government’s responsi-
bilities exercise ‘in trust for all the people,’ which is designated a government 
function, and not subject to the usual rules of equitable estoppel. And the 
prevention of injustice to of injustice to private parties in their dealings with 
government agencies, although now less restricted by the dogma of sovereign 
immunity, has long been a goal of courts seeking to protect private interests 
by classifying certain functions of government as proprietary, which do not 
furnish immunity from estoppel.   

 
196 Rydstrom, supra note 60, § 2[a]. 
197 414 U.S. 5 (1973). 
198 Id. at 8–9. 
199 Id. at 9.  
200 Id. at 8–9. 
201 341 U.S. 41 (1951).  
202 Rydstrom, supra note 60, § 2[a] (discussing Moser, 341 U.S. at 47). 
203 Id. 
204 Id. (internal citations omitted). 
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In other words, a tension exists between the “concern for the protection of the 
public’s interests in given situations and concern for a proper consideration of the 
equities favoring private parties[‘ interests] in their dealings with the government and 
its agencies.”  

According to Rydstrom: 

It seems not unreasonable for the courts steadfastly to deny estoppel against 
the Federal Government and its agencies when there are public interests at 
stake, as they do, because a misinformed or overly generous bureaucrat should 
not be able to give away assets which the government holds for the public 
good, or to rewrite the laws enacted by Congress to define for all the scope of 
particular governmental action.   

This is the same type of rationale used to support sovereign immunity, as de-
scribed above.  Rydstrom continues: 

On the other hand, the courts are increasingly aware that the actions of indi-
vidual members of the public are more often and in more areas governed by 
the statements and conduct of government officers or agents, placed by the 
government in positions to assist and advise its citizens, so that estoppel 
against the government may be appropriate when a citizen has relied to his 
detriment on such advice, so long as estoppel will not undermine the govern-
ment’s greater responsibility to represent the good of all the people.  

Rydstrom explains that a court’s decision on whether to find a valid estoppel 
claim “against the government was traditionally, and in some cases still is, made to 
depend upon the distinction between performance of a governmental  versus a 
proprietary function.”  It has also hinged upon whether the agent’s conduct fell 
within or exceeded the scope of her authority.  In certain “recent cases, however, 
the courts have turned away from these traditional pigeonholes, and considered the 
basic question of what is justice in a particular situation.”  

In addition, the Court of Claims has extended the doctrine of equitable estop-
pel to Tucker Act claims brought by private parties against the federal government, 
in appropriate scenarios.  Specifically, for estoppel to apply, the court has held 
 

205 See id. (emphasis added). 
206 Id. 
207 See supra Section I.B.2–3. 
208 Rydstrom, supra note 60, § 2[a] (internal citations omitted) (emphasis added). 
209 Id.; see, e.g., United States v. Florida, 482 F.2d 205 (5th Cir. 1973).  
210 Rydstrom, supra note 60, § 2[a]; see, e.g, United States v. Georgia-Pacific Co., 421 F.2d 

92, 100–01 (9th Cir. 1970). 
211 See, e.g., Fed. Crop Ins. Corp. v. Merrill, 332 U.S. 380, 384 (1947). 
212 Rydstrom, supra note 60, § 2[a]; see also In re LaVoie, 349 F. Supp. 68 (D.V.I. 1972). 
213 See, e.g., Manloading & Mgmt. Assocs., Inc. v. United States, 461 F.2d 1299, 1303 (Ct. 

Cl. 1972); Branch Banking & Tr. Co. v. United States, 98 F. Supp. 757, 768–69 (Ct. Cl. 1951). 
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that: (1) the government must know the facts; (2) it must intend for the plaintiff to 
act on the government’s conduct—or it must behave in a way to justify the plaintiff’s 
belief that the government intended such action; (3) the plaintiff must be ignorant 
of the true facts; (4) the plaintiff must rely on the government’s conduct to his or 
her detriment; and (5) the relevant official who’s conduct is at issue must possess 
the authority to bind the government.  If these elements can be proven, equitable 
estoppel can effectively function as an overlay on a Tucker Act contract claim, and 
“prevent the denial of a contract that has been made.”   

According to the American Jurisprudence treatise, equitable estoppel “is dis-
tinct” from promissory estoppel.  Liability based on “[p]romissory estoppel in-
volves a clear and definite promise while equitable estoppel involves only represen-
tations and inducements.”  Any “representations at issue in promissory estoppel 
go to future intent while equitable estoppel involves statements of past or present 
fact.”  Some commentators also state “that equitable estoppel lies in tort,” while 
promissory estoppel is more related to “contract” or quasi-contract theory.  Pur-
portedly, another “major distinction between equitable estoppel and promissory es-
toppel is that the former is available only as a defense while promissory estoppel can 
be used as the basis of a cause of action for damages.”  

This formulation is consistent with statements made by Samuel Williston, the 
chief reporter for the Restatement of Contracts,  who has also spoken of the dis-
tinction between equitable estoppel and promissory estoppel. Susan Martin ex-
plains: 

Samuel Williston . . . spoke of “genuine estoppel” as a rule that says “one who 
has led another to act in reasonable reliance on his representations of fact can-
not afterwards in litigation between the two deny the truth of the representa-
tions.” This shield from a wrongdoer’s misrepresentations has come to be 
known as equitable estoppel and has been applied by courts in the United 

 
214 Emeco Indus., Inc. v. United States, 485 F.2d 652, 657 (Ct. Cl. 1973); Georgia-Pacific 

Co., 421 F.2d at 96. 
215 See Lichtefeld-Massaro, Inc. v. United States, 17 Cl. Ct. 67, 72 (1989); see also Pac. Gas 

& Elec. Co. v. United States, 3 Cl. Ct. 329, 340 (1983), aff’d, Pac. Gas & Elec. Co. v. United 
States, 738 F.2d 452 (Fed. Cir. 1984) (“The doctrine of equitable estoppel was applied by the 
Court of Claims, and will be applied by this court, in an appropriate case to prevent the United 
States from denying the existence of a contractual agreement.”); Michael Cameron Pitou, 
Equitable Estoppel: Its Genesis, Development and Application in Government Contracting, 19 PUB. 
CONT. L.J. 606, 611–12 (1990). 

216 28 AM. JUR. 2D, Estoppel and Waiver § 34 (West 2022). 
217 Id. 
218 Id. 
219 Id. 
220 Id. (internal citations omitted). 
221 1 SAMUEL WILLISTON, THE LAW OF CONTRACTS § 139, at 308 (1920). 
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States for more than 150 years. In this formulation, courts used estoppel to 
protect an innocent party who had been misled about the facts (not promises 
or intentions) of a deal and, because of a misrepresentation of facts, could not 
have protected himself in a contract. Equitable estoppel was not being used 
as a cause of action, but as a defense by an innocent party when a misrepre-
senter of facts attempted to enforce a contract.  

By contrast, when a person relies on a promise—as opposed to a “misstatement 
of fact”—Williston indicates that “the term ‘promissory’ estoppel or something 
equivalent should be used to mark the distinction.”  

Not all courts and authorities acknowledge this distinction, however. Ry-
dstrom’s American Law Reports summarizes the modern status of the applicability 
of the doctrine of equitable estoppel against the federal government and its agen-
cies.  In doing so, it focuses on cases in which plaintiffs have brought estoppel 
claims offensively against the government for causing detrimental reliance, and the 
cases often make little to no meaningful distinction between the promissory and 
equitable estoppel doctrines—and many of the cases refer to them interchangea-
bly.  Similarly, other authors have referred to promissory estoppel as a “form of 
equitable estoppel.”  

Nonetheless, the courts have acknowledged and articulated some degree of dif-
ference between the doctrines of promissory estoppel and equitable estoppel in the 
context of federal government contract cases. In fact, “[t]he Claims Court, while 
denying jurisdiction over claims based on promissory estoppel, has recognized 

 
222 Susan Lorde Martin, Kill the Monster: Promissory Estoppel as an Independent Cause of 

Action,  7 WM. & MARY BUS. L. REV. 1, 7 (2016) (quoting WILLISTON, supra note 221 § 139, at 

308; citing Major League Baseball v. Morsani, 790 So. 2d 1071, 1077 (Fla. 2001); Coogler v. 
Rogers, 7 So. 391, 394 (Fla. 1889); Camp v. Moseley, 2 Fla. 171, 171 (1848); Hoye v. Westfield 
Ins. Co., 487 N.W. 2d 838, 842 (Mich. Ct. App. 1992)).  

223 WILLISTON, supra note 221, at 308. 
224 See generally Rydstrom, supra note 60. 
225 See, e.g., Ricketts v. Scothorn, 77 N.W. 365, 367 (Neb. 1898) (referring to promissory 

estoppel as “equitable estoppel”); id. (“Having intentionally influenced the plaintiff to alter her 
position for the worse on the faith of the note being paid when due, it would be grossly inequitable 
to permit the maker, or his executor, to resist payment on the ground that the promise was given 
without consideration.” (emphasis added)); Atl. Wholesale Co. v. Solondz, 320 S.E.2d 720, 723–
24 (S.C. Ct. App. 1984) (addressing whether equitable estoppel could overcome the statute of 
frauds, but the situation in the case clearly involved promissory estoppel). 

226 See, e.g., Charles B. Jimerson, Understanding the Basics of Equitable Estoppel and Using 
Equitable Estoppel Principles to Create Insurance Coverage in Florida, JIMERSON BIRR (Oct. 26, 
2010), https://www.jimersonfirm.com/blog/2010/10/understanding-the-basics-of-equitable-
estoppel-and-using-equitable-estoppel-principles-to-create-insurance-coverage-in-florida/.  
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claims based on equitable estoppel.”  Thus, it is important to acknowledge that 
many decisions treat the doctrines differently from each other under the Tucker Act. 

Regardless, it remains unclear whether equitable estoppel claims can be used 
only in a defensive litigation posture or whether they also can be used offensively.  
For the sake of argument, this Article operates under the assumption that equitable 
estoppel claims may be used in an offensive manner. The Article nevertheless con-
cludes that the courts would still likely decline to uphold a claim based on the merits 
of the equitable estoppel doctrine, under the Tucker Act, as a challenge to a repeal 
of the PSLF program. 

6. The Sovereign Acts Doctrine  
As stated above, the Sovereign Acts Doctrine is relevant here too. The federal 

government may admit they breached a contract with a loan borrower relying on 
the PSLF program but argue that the borrower is ineligible to seek damages pursuant 
to the defense of the “sovereign acts doctrine.”  This defense would effectively bar 
a borrower’s claim if the government can prove that the new congressional legisla-
tion constitutes a sovereign act.  Strickland writes: 

A “sovereign act” is a law that is “public and general,” i.e. (1) designed to 
benefit the public welfare, (2) not designed to or does not have the primary 
effect of helping the government avoid its contractual obligations to current 
borrowers under PSLF, and (3) does not place the majority of the impact of 
the law on current borrowers under contract with the federal government.   

As presented below, I argue that the majority—if not all—of the impact of a 
PSLF repeal would fall upon current borrowers and that the repeal would have the 
primary effect of allowing the government to avoid its contractual obligations (as-
suming they are admitted to by the government or found to exist by a court). This 
would render the Sovereign Acts Doctrine defense inappropriate to apply.  

 
227 Boyd & Huffman, supra note 49, at 623; see Pac. Gas & Elec. Co. v. United States, 3 Cl. 

Ct. 329, 340 (1983), aff’d, 738 F.2d 452 (Fed. Cir. 1984); cf. Russell Corp. v. United States, 537 
F.2d 474, 484–85 (Ct. Cl. 1976). 

228 Compare Pac. Gas & Elec. Co., 3 Cl. Ct. at 340, with Russell Corp., 537 F.2d at 484–85 
(analyzing doctrine of equitable estoppel as a sword, and not a shield). 

229 ROBERT MELTZ, CONG. RSCH. SERV., R42635, WHEN CONGRESSIONAL LEGISLATION 

INTERFERES WITH EXISTING CONTRACTS: LEGAL ISSUES 7–8 (2012); see also Strickland, supra note 
27. 

230 Horowitz v. United States, 267 U.S. 458, 461 (1925); United States v. Winstar Corp., 
518 U.S. 839, 896 (1996). 

231 Strickland, supra note 27; see also Horowitz, 267 U.S. at 461. For some especially 
fascinating background and analysis on the “Sovereign Acts Doctrine,” see Joshua I. Schwartz, 
The Status of the Sovereign Acts and Unmistakability Doctrines in the Wake of Winstar: An Interim 
Report, 51 ALA. L. REV. 1177 (1999). 

232 Infra Section II.D. 
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II.  ANALYSIS  

A. Four Scenarios in Which a Detrimental Reliance Claim Could Arise 

There are at least four types of scenarios that could give rise to allegations of 
detrimental reliance, if Congress were to then retroactively repeal the PSLF pro-
gram. The first scenario involves written statements contained in the Master Prom-
issory Note (“MPN”). The MPN is the “central loan document executed by bor-
rowers under the federal Direct Loan program.”  It provides the terms and 
conditions governing the borrowing of student loans and refers both explicitly and 
implicitly to the availability of the PSLF program.  It is a document that borrowers 
could rely upon in making the decision to take lower-paying jobs in hopes of receiv-
ing loan forgiveness.   

The second scenario that could cause detrimental reliance involves any false 
promises or misinformation that may have been disseminated by former President 
Donald J. Trump or the former Secretary of Education to the public stating that the 
program will definitely forgive people’s loans. Numerous examples already exist of 
President Trump making definitive statements about various topics and speaking in 
exaggerated, false or absolute terms.  It is not inconceivable to surmise that Presi-
dent Trump may have made definitive statements touting or even exaggerating the 
benefits of the PSLF program and vowing to forgive people’s loans as a part of his 
re-election campaign or other political strategy. Such statements could harm and 
mislead borrowers if Congress were to subsequently repeal the program retroac-
tively. 

The third scenario of misinformation could involve an agency hiring official 
who touts or exaggerates the benefits of public service loan forgiveness to encourage 

 
233 Crespi, Loan Forgiveness, supra note 12, at 643; see, e.g., U.S. DEP’T OF EDUC., OMB NO. 

1845-0007, MASTER PROMISSORY NOTE DIRECT SUBSIDIZED LOANS AND DIRECT 

UNSUBSIDIZED LOANS WILLIAM D. FORD FEDERAL DIRECT LOAN PROGRAM (2018), 
https://studentloans.gov/myDirectLoan/subUnsubHTMLPreview.action.  

234 Crespi, Loan Forgiveness, supra note 12, at 648; U.S. DEP’T OF EDUC., supra note 233.  
235 See, e.g., Glenn Kessler, Salvador Rizzo & Meg Kelly, Trump’s False or Misleading Claims 

Total 30,573 Over 4 Years, WASH. POST (Jan. 24, 2021, 3:00 AM), 
https://www.washingtonpost.com/politics/2021/01/24/trumps-false-or-misleading-claims-total-
30573-over-four-years/; Rem Rieder, Jessica McDonald, Robert Farley, Lori Robertson & 
D’Angelo Gore, FactChecking Trump’s Fox News Interview, FACTCHECK.ORG (Sept. 2, 2020), 
https://www.factcheck.org/2020/09/factchecking-trumps-fox-news-interview-2/ (providing 
examples of various exaggerated and misleading claims made by the President related to COVID-
19 and other topics); Daniel Dale, Fact Check: Trump Made at Least 22 False or Misleading Claims 
at ABC Town Hall, CNN (Sept. 16, 2020, 2:05 PM), https://www.cnn.com/2020/ 
09/16/politics/fact-check-trump-abc-town-hall/index.html (same).  
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a desirable job applicant to work at the agency. If a PSLF repeal occurs, a job appli-
cant who accepts the public sector position could very well suffer devastating eco-
nomic harm.  

Finally, scenarios exist in which private loan servicers provide misinformation 
about the program to loan applicants. Congress authorized ED to “delegate author-
ity to loan servicers” to independently “carry out” the program “by serving as the 
primary point of contact for borrowers.”  Currently, “[n]ine student loan servicers 
are . . . under contract with the ED.”  They are “responsible for handling payment 
collection and deferment, and provide general customer service” about the availa-
bility of the PSLF program, as well as enrolling borrowers in selected qualifying 
repayment plans for it.  Although all nine servicers “are responsible for selected 
activities relating to PSLF . . . ED has contracted with a single loan servicer—Fed-
Loan Servicing—to perform the majority of administrative tasks specific to 
PSLF.”   

The information that FedLoan and the other servicers communicate to loan 
applicants and borrowers—including information about the PSLF program eligibil-
ity requirements and other income-driven repayment options—is often false, incon-
sistent, inaccurate or misleading.  This has caused borrowers and loan applicants 
to suffer severe economic harm.   
 

236 Messer, supra note 9, at 241. 
237 Id. These servicers are Navient, CornerStone, Granite State, Great Lakes Educational 

Loan Services, HESC/Edfinancial, MOHELA, Nelnet, OSLA Servicing and FedLoan Servicing, 
also known as Pennsylvania Higher Education Assistance Agency, or PHEAA. Id. at 241 n.49. 

238 Messer, supra note 9, at 241. 
239 ALEXANDRA HEGJI, CONG. RSCH. SERV., R45389, THE PUBLIC SERVICE LOAN 

FORGIVENESS PROGRAM: SELECTED ISSUES 6 (2018). 
240 See, e.g., David A. Stein, CFPB Reports and Acts on Complaints about Student Loan Servicer 

Handling of Public Service Loan Forgiveness Program, NAT’L L. REV. (June 23, 2017), 
https://www.natlawreview.com/article/cfpb-reports-and-acts-complaints-about-student-loan-
servicer-handling-public-service (detailing complaints in the Consumer Finance Protection 
Bureau report, including informational inaccuracy, deceptive or negligent enrollment 
information, unclear requirements for enrollment in non-qualifying plans); CONSUMER FIN. 
PROT. BUREAU, supra note 10, at 29–30 (describing how FedLoan servicer employees, for 
example, incorrectly assured borrowers that they were “all set!” regarding PSLF requirements). 

241 CONSUMER FIN. PROT. BUREAU, supra note 10, at 29–30. As noted above, ED also issues 
guidance documents interpreting the requirements of the PSLF program, which allows the agency 
to avoiding following the notice-and-comment rulemaking procedures under the APA. 5 U.S.C. 
§�553(b)(3)(A). ED’s guidance on the PSLF program would be unlikely to support a valid 
detrimental reliance claim, should Congress subsequently repeal the program. The guidance 
makes it clear that loan applicants cannot be “certain that the PSLF Program will exist by the time 
[they] have made [their] 120 qualifying payments[.]” In fact, it states that ED “can’t make any 
guarantees about the future availability of PSLF. . . . [because] [t]he PSLF Program was created 
by Congress, and Congress could change or end the PSLF Program.” Public Service Loan 
Forgiveness FAQ, supra note 28. 
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B. Most if Not All Loan Applicants Would Fail to Meet the “Implied-in-Fact” 
Contract Elements Under the Tucker Act  

Although some of these scenarios may give rise to stronger Tucker Act claims 
than others, most, if not all, of them would still likely fail to form the bases of any 
valid “implied-in-fact” contract claims. The existence of the MPN, any statements 
of agency hiring officials and any misinformation provided by the President, Secre-
tary of Education would likely fail to support any prevailing claims, due to the lack 
of any clear offers or actual authority—with the lack of authority being an especially 
fatal infirmity. Stronger claims could possibly be made for any misinformation pro-
vided by the employees of the private loan servicers. Such scenarios, however, would 
still present some very uphill battles for the plaintiffs, who would likely not prevail.  

The federal government may not be sued without its own express consent.  
However, recall that the Supreme Court has been moving away from applying its 
rule of strict statutory construction in applying waivers of sovereign immunity. 
Thus, if the language of a statute leaves some doubt or uncertainty on the issue, the 
courts may still look beyond the text of a statute to legislative history or purpose on 
the matter.  

Regardless, as shown below,  plaintiffs would be unlikely to prevail on the 
merits in arguing that the Tucker Act’s “implied-in-fact” elements apply to most if 
not all types of allegations of detrimental reliance against the federal government, in 
attempting to collect money damages against the federal government for a retroac-
tive PSLF repeal.  

Promissory estoppel is not a contract-based theory.  Rather, as stated 
above,  it is an equitable doctrine based on the interests of justice.  So plaintiffs 
would need to frame their arguments within the scope of the Tucker Act to demon-
strate that Congress has consented to be sued.  

As stated above, in applying the Tucker Act, the Claims Court has held that 
“implied-in-fact” contracts require: (1) mutuality of intent to contract, (2) unam-

 
242 Libr. of Cong. v. Shaw, 478 U.S. 310, 318 (1986); Ruckelshaus v. Sierra Club, 463 U.S. 

680, 685–86 (1983); Block v. North Dakota, 461 U.S. 273, 287 (1983); United States v. Testan, 
424 U.S. 392, 399 (1976). 

243 See infra Section II.B. 
244 See John Price Assocs. v. Warner Elec., Inc., 723 F.2d 755, 757 (10th Cir. 1983); 

Henderson, supra note 36, at 345–46; Knapp, supra note 36, at 52–54. 
245 See supra Section I.A. 
246 See, e.g., Olson v. Synergistic Techs. Bus. Sys., Inc., 628 N.W.2d 142, 150–51          

(Minn. 2001); Pham, supra note 37, at 1264 n.5; see also RESTATEMENT (SECOND) OF 

CONTRACTS § 90(1) (AM. L. INST. 1981) (hinging the application of promissory estoppel on the 
interests of justice); 28 AM. JUR. 2D, Estoppel and Waiver § 34 (West 2022) (explaining that 
promissory estoppel is a “creature of equity”). 
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biguous offer and acceptance, (3) consideration and (4) that the relevant govern-
mental officer have actual authority to bind the federal government.  Each element 
is addressed in turn. 

1. Mutuality of Intent to Contract 
As shown below, this element merits only brief discussion here. One could 

contend that the requirement of mutuality of intent to contract does not even nec-
essarily merit its own separate element because it fails to add any substantive require-
ments beyond that of the other elements of a contract. Mutuality of intent does not 
require parties to a contract to make “future commitment[s]” to each other or re-
quire that they “be bound with the same degree of firmness.” Nor does it mean that 
“parties must have equal or coextensive obligations under the contract.”  Rather, 
“it is nothing more than a specific application of the general principle of considera-
tion. When consideration consists of the exchange of mutual promises, the under-
takings on both sides must be real and meaningful.”  If a “promise of one party 
has qualifications or limitations so strong that they negate it, it is really no commit-
ment at all.”   

As shown below,  substantial questions exist as to whether the federal gov-
ernment made a clear and unqualified commitment to repay student loans under 
the PSLF program in exchange for any quid pro quo, to qualify as an unambiguous 
offer or support consideration under the “implied-in-fact” doctrine. These issues are 
more properly addressed below  within the relevant sections for “unambiguous 
offer” and “consideration.” 

2. Unambiguous Offer 
As indicated above,  the courts have held that “implied-in-fact” contracts re-

quire a clear and unambiguous offer.  By analogy, the courts have dismissed prom-
issory estoppel claims on the basis of conflicting representations made by a promisor 

 
247 See Yachts Am., Inc. v. United States, 779 F.2d 656, 661 (Fed. Cir. 1985); Nitol v. 

United States, 7 Cl. Ct. 405, 415 (1985); Prevado Vill. P’ship v. United States, 3 Cl. Ct. 219, 
223–24 (1983); Russell Corp. v. United States, 537 F.2d 474, 482 (Ct. Cl. 1976). 

248 BLUM, supra note 82, at 204. 
249 Id. 
250 Id. 
251 See infra Section II.B.3. 
252 Id. 
253 See supra Section II.B.2. 
254 See Yachts Am., Inc. v. United States, 779 F.2d 656, 661 (Fed. Cir. 1985); Nitol v. 

United States, 7 Cl. Ct. 405, 415 (1985); Prevado Vill. P’ship v. United States, 3 Cl. Ct. 219, 
223–24 (1983); Russell Corp. v. United States, 537 F.2d 474, 482 (Ct. Cl. 1976). 
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(or to put it in government contract terms, based on the lack of a “clear and unam-
biguous offer”).  An example of conflicting representations made by a promisor 
may be disclaimers for future changes in the law, such as those contained in the 
MPN.  

Specifically, as discussed by Crespi,  the language of the MPN likely does not 
support the existence of an express contract because there is no clear and unambig-
uous offer to forgive student loans in exchange for people undertaking public service 
jobs.  In fact, the explicit terms demonstrate that Direct Loan borrowers would 
likely not have any express contractual rights protected from being “unilaterally 
modified or rescinded by statute.”  The MPN “incorporate[s] by reference later-
enacted laws that could retroactively curtail or even eliminate those borrower 
rights.”  Specifically, in its Terms and Conditions, the MPN states that “the terms 
of this Master Promissory Note (MPN) will be interpreted in accordance 
with . . . amendments to the HEA, [Higher Education Act, which authorized the 
PSLF program] and the regulations in accordance with the effective date of those 
amendments, and other applicable federal laws and regulations.”  On page four, 
the MPN further states that “any amendment to [the HEA] that affects the terms 
of this MPN will be applied to your loans in accordance with the effective date of 
the amendment.”  As such, the language of the MPN makes it clear that no express 
contract exists regarding the terms of the PSLF program and that any changes to the 
law will affect the terms of people’s existing loans. 

It is black letter law that an “offer” is required for a contract to be formed.  
However, the lack of an express contract here opens the door for plaintiffs to assert 
the alternative theory of an “implied-in-fact” contract. It is well-established that the 

 
255 See Wurmfeld Assocs. v. Harlem Interfaith Counseling Servs., Inc., 578 N.Y.S.2d 200, 

201 (App. Div. 1992) (finding that state defendants explicitly disclaimed liability from contract); 
Sanyo Elec., Inc. v. Pinros & Gar Corp., 571 N.Y.S.2d 237, 238 (App. Div. 1991) (holding that 
promisor’s written statements were inconsistent with terms of agreement for alleged oral 
distributorship); Ski-View, Inc. v. New York, 492 N.Y.S.2d 866, 869–70 (Ct. Cl. 1985) (finding 
explicit representations of a state defendant to effectively nullify its promise to issue a permit); see 
also Pham, supra note 37, at 1278. 

256 Crespi, Loan Forgiveness, supra note 12, at 655; Crespi, Will the PSLF Program Ever 
Forgive?, supra note 12, at 45. 

257 Crespi, Loan Forgiveness, supra note 12, at 655. 
258 Id. at 656. 
259 Id. at 655. 
260 See U.S. DEP’T OF EDUC., supra note 233 (emphasis added); see also Crespi, Loan 

Forgiveness, supra note 12, at 655 (emphasis added). 
261 Crespi, Loan Forgiveness, supra note 12, at 655. 
262 See, e.g., Lucy v. Zehmer, 84 S.E.2d 516 (Va. 1954). 
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existence of an express contract precludes the existence of an “implied-in-fact” con-
tract dealing with the same subject.  The logical inverse is that, if no express con-
tract is formed, plaintiffs should be free to argue that an “implied-in-fact” contract 
exists. 

The question is whether the plaintiffs can prove that an “implied-in-fact” offer 
exists despite the disclaimers for future changes in the law contained in the MPN. 
The MPN’s disclaimer language could arguably be interpreted as negating the ex-
istence of any implied offer by the federal government to existing Direct Loan bor-
rowers to continue to provide them with the current PSLF program debt forgiveness 
benefits, if Congress were to repeal the program.  

It is worth exploring, however, whether a repeal might nevertheless constitute 
a breach of an “implied-in-fact” contract if the former President or the Secretary of 
Education were to have made prior promises that the program will definitively for-
give people’s loans. Again, such statements are not inconceivable—to say the least—
as numerous examples already exist of at least the prior President making definitive 
statements and speaking in exaggerated or absolute terms.  Assuming that such 
statements regarding the PSLF have been made and that people detrimentally rely 
upon them (creating an impetus to sue), the statements could arguably constitute 
relevant evidence at litigation of an implied “offer” by the government under the 
Tucker Act. Courts do routinely look to the surrounding circumstances and behav-
ior of the parties to determine if an “implied-in-fact” contract exists.  Under such 
circumstances, one might argue that the surrounding circumstances should cover 
statements made by government officials regarding the PSLF, in an effort to urge 
judges to look beyond the four corners of the MPN.  

The courts would then need to decide whether it is proper to infer a clear and 
unambiguous offer based off of these officials’ statements. One might argue that 
another way of asking this question is whether a reasonable person can rely on or 
give decisive weight to such statements. In other words, is it reasonable to rely on 
definitive statements made by the Chief Executive or other relevant governmental 
leaders on this issue? Arguably yes. On the other hand, does the disclaimer language 
in the MPN make it unreasonable to rely on such statements? Again, perhaps yes. 
The age and sophistication (or lack thereof) of a typical student loan applicant—

 
263 Klebe v. United States, 263 U.S. 188, 192 (1923); Algonac Mfg. Co. v. United States, 

428 F.2d 1241, 1255 (Ct. Cl. 1970). 
264 See, e.g., Rieder et al., supra note 235; Dale, supra note 235. 
265 See, e.g., Chavez v. United States, 18 Cl. Ct. 540, 545 (1989); OAO Corp. v. United 

States, 17 Cl. Ct. 91, 99 (1989) (citing Balt. & Ohio R.R. Co. v. United States, 261 U.S. 592, 
597 (1923)); City of El Centro v. United States, 16 Cl. Ct. 500, 505–06 (1989), rev’d, 922 F.2d 
816 (Fed. Cir. 1990); Fincke v. United States, 675 F.2d 289, 295 (Ct. Cl. 1982). 

266 Even assuming that this is effective, however, the argument would run headfirst into the 
requirement of authority to bind the government, as discussed infra Section II.B.4. 
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often a young graduating college student—may also be a relevant factor for a court 
to consider.  Ultimately, however, a court may refuse to conflate the concept of a 
“clear and unambiguous” offer with “reasonableness.”   

Many of the same factual issues that pertain whether a clear and unambiguous 
offer exists, for example, whether any conflicting representations were made, would 
also arise in the context of agency hiring officials or private student loan servicers 
touting or exaggerating the benefits of public service loan forgiveness. Another prob-
lem with relying on such statements is that it may be very difficult to establish as a 
matter of law that the agency officials or loan servicers possessed the requisite au-
thority to bind the federal government to promises they made about the PSLF pro-
gram.  The issues of authority are addressed further below.  

3. Consideration 
In addition to deciding whether a “clear and unambiguous offer” exists, the 

courts must also ask whether a borrower-plaintiff can establish consideration or 
whether it cannot do so due to an inability to prove a “bargained-for ex-
change.”  One could argue that a “bargained-for exchange” exists here. Recall 
that to establish a “bargained-for-exchange,” a promisee’s detriment must have 
motivated, or induced, the promisor to make the promise.  In this case the promi-
sor is the U.S. federal government. Congress, in enacting the PSLF legislation, 
clearly was motivated by the loan applicants’ detriment, that is, their decision to 
refrain from doing something that they have a legal right to do —that is, to refrain 
from seeking higher-paying jobs in the private sector and instead engage in public 
service (which is something they are not legally required to do).   

Specifically, ED’s own preamble to its final rule implementing the PSLF pro-
gram states that the program “is intended to encourage individuals to enter and 

 
267 See, e.g., Nabisco, Inc. v. Ellison, No. CIV. A. 94-1722., 1994 WL 622136, at *7 (E.D. 

Penn., Nov. 8, 1994) (finding no express promise to exist in the promissory estoppel context and 
relying in part on the presence of plaintiff’s “sophistication”). It is also worth mentioning, as a 
practical matter, that a jury, if empaneled in lieu of a bench trial, may also possibly feel sympathy 
for a borrower under such circumstances, which could sway a potential verdict. 

268 Cf. Chevron U.S.A., Inc. v. Nat. Res. Def. Council, 467 U.S. 837, 842–45 (1984) 
(distinguishing between the questions of whether Congress in a statute has “clear” intent and has 
“unambiguously” spoken to the precise question at issue versus whether an agency’s interpretation 
of the statute was “reasonable”). 

269 See infra Section II.B.4. 
270 Id. 
271 See Barnett & Becker, supra note 75, at 443 (describing the requirement of a “bargain”). 
272 Hamer v. Sidway, 27 N.E. 256, 257 (N.Y. 1891). 
273 BLUM, supra note 82, at 180 (describing the requirements for proving a “detriment”). 
274 Id. 
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continue in full-time public service employment,”  which would effectively pre-
clude most of them from working in any higher-paying private sector jobs. This 
evidence of regulatory intent shows that the government, that is, the promisor, was 
induced to cause the promisees to experience what amounts to a “legal detriment.” 
This supports the argument that a “bargained-for exchange” exists between the gov-
ernment and the borrowers to prove consideration. This argument properly takes 
into account the “behavior of the parties” and the “surrounding circumstances” —
which entails a consideration of the government’s behavior and intent. The pream-
ble statement therefore arguably supports a finding of “consideration” to support an 
“implied-in-fact” contract. 

The argument is novel and interesting because it merges the touchstones and 
tools of contract interpretation  with those of statutory interpretation,  that is, 
by merging the analyses of the intent of the parties to a contract with the intent of 
Congress and the administrative agencies that administer statutes. One possible flaw 
with this approach is that it overlooks the fact that, as we know, the traditional 
canon of strict statutory construction dictates that the courts must refrain from look-
ing at congressional purpose or intent when examining whether Congress has un-
ambiguously waived sovereign immunity.  Bringing forth evidence of regulatory 
intent and policy here would conflict with that canon. At the same time, considering 
such intent is necessary here in order to prove that: (A) the government was induced 
by the idea of people foregoing higher-paying jobs to instead take public service 
positions, to (B) show that a “bargained-for exchange” exists—which would (C) 
help enable the plaintiffs to prove that consideration exists to prove D) that the 
Tucker Act applies. Ultimately, however, this formulation is consistent with the 
Supreme Court’s movement away from the canon of strict construction of waivers 
of sovereign immunity. It may therefore be a valid approach to resolve the tension 
 

275 See Federal Perkins Loan Program, Federal Family Education Loan Program, and 
William D. Ford Federal Direct Loan Program, 73 Fed. Reg. 63,232, 63,256 (Oct. 23, 2008) 
(codified at 34 C.F.R. pts. 674, 682 & 685). 

276 See, e.g., Chavez v. United States, 18 Cl. Ct. 540, 545 (1989); OAO Corp. v. United 
States, 17 Cl. Ct. 91, 99 (1989) (citing Balt. & Ohio R.R. Co. v. United States, 261 U.S. 592, 
597 (1923)); City of El Centro v. United States, 16 Cl. Ct. 500, 505–06 (1989), rev’d, 922 F.2d 
816 (Fed. Cir. 1990); Fincke v. United States, 675 F.2d 289, 295 (Ct. Cl. 1982) (taking account 
the surrounding circumstances for “implied-in-fact” contracts). 

277 See, e.g., Keith A. Rowley, Contract Construction and Interpretation: From the “Four 
Corners” to Parol Evidence (and Everything in Between), 69 MISS. L.J. 73, 118–20 (1999) 
(discussing contract interpretation tools). 

278 See, e.g., ESKRIDGE ET AL., supra note 54, at 477–890 (presenting theories and doctrines 
of statutory interpretation). 

279 Dep’t of the Army v. Blue Fox, Inc., 525 U.S. 255, 261 (1999); Lane v. Pena, 518 U.S. 
187, 192 (1996); United States v. Nordic Vill., Inc., 503 U.S. 30, 34 (1992); U.S. Dep’t of Energy 
v. Ohio, 503 U.S. 607, 615 (1992); Ardestani v. Immigr. & Naturalization Serv., 502 U.S. 129, 
137 (1991). 
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between the principles of sovereign immunity, the objectives of the HEA  and 
PSLF program,  and the Tucker Act’s “implied-in-fact” contract doctrine.   

More pertinently, however, one needs to be careful here about treating the gov-
ernment as an undifferentiated whole. Adopting this consideration argument opens 
the door for private plaintiffs to be able to cobble together statements from multiple 
federal officials across different branches of government to prove a breach of a gov-
ernment contract—which would carry very problematic structural implications. It 
is unclear that any support exists for this approach—nor for the proposition that 
Congress or agencies can create such a type of “consideration” under federal contract 
law or the Tucker Act. If such an approach were to be allowed by a court, there 
would arguably be too many Federal “voices” upon which a private party could 
rely—undercutting the principles of the Unitary Executive and the separation of 
power doctrine described above.  

Suppose that the courts agree that these problems exist and they therefore 
decline to consider any evidence of statutory or regulatory intent—and instead 
hold that the plaintiffs cannot establish a “bargained for exchange” to support 
consideration. Should such an infirmity, if found, preclude a detrimental reliance 
claim from constituting an “implied-in-fact” contract? Boyd and Huffman argue 
“no.”  They argue that promissory estoppel claims are nevertheless very similar to 
“implied-in-fact” contracts, and that the Court of Claims should “exercise its juris-
diction to hear claims based on promissory estoppel.”   

According to Boyd and Huffman, close parallels exist between “implied-in-
fact” and promissory estoppel claims.  They acknowledge that “implied-in-fact” 
claims require consideration, which requires a “bargained-for exchange” between 
the parties (i.e., a quid pro quo) to have occurred.  They correctly point out, how-
ever, that courts can infer consideration from the surrounding circumstances and 
behavior of the parties, under the “implied-in-fact” caselaw.  This creates analyti-
cal flexibility, according to Boyd and Huffman (as it appears from their argument) 

 
280 20 U.S.C. § 1087e(m). 
281 34 C.F.R. § 685.219(a) (2016). 
282 See, e.g., Chavez v. United States, 18 Cl. Ct. 540, 545 (1989); OAO Corp. v. United 

States, 17 Cl. Ct. 91, 99 (1989) (citing Balt. & Ohio R.R. Co. v. United States, 261 U.S. 592, 
597 (1923)); Fincke v. United States, 675 F.2d 289, 295 (Ct. Cl. 1982). 

283 See supra Section I.B.3. 
284 Boyd & Huffman, supra note 49, at 624–27.  
285 Id. at 606. 
286 Id. 
287 Id. at 624. 
288 Id. 
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which opens the door for plaintiffs to argue that the “implied-in-fact” and promis-
sory estoppel doctrines are similar.   

Specifically, as the argument goes, a loan applicant undertaking an act or for-
bearance of behavior—by declining to seek or accept a higher-paying job, that is, 
acceptance by performance—in exchange for the promise of loan forgiveness—
hence the consideration—is materially analogous to a loan applicant taking the exact 
same action or forbearance in reliance on the promise of loan forgiveness.  In other 
words, reliance is materially analogous to consideration here. The facts to be mar-
shaled are exactly the same and the analysis is similar, despite being couched in 
somewhat different language.  

This interesting argument’s validity depends in part on whether the courts con-
tinue to move away from the traditional canon of strict construction requiring un-
ambiguous waivers of sovereign immunity—although the issue may not be disposi-
tive. Under this canon, a judicial finding of consent to waive sovereign immunity 
may only exist if a statute creating a right to sue the federal government clearly ap-
plies.  If the statute leaves any doubt or uncertainty on its applicability, the courts 
need to refuse to find any consent to waive sovereign immunity.  The very need 
to create analogies between the consideration and promissory estoppel doctrines il-
lustrates that doubt and uncertainty exist about whether the Tucker Act’s “implied-
in-fact” elements would apply to allegations of detrimental reliance against the fed-
eral government. Under the formulation of strict statutory construction, therefore, 
such doubt would require the courts to restrain themselves and dismiss the allega-
tions. With that said, however, a court may very well continue to fade out and dis-
regard the canon of strict construction and examine the Tucker Act here on its mer-
its. Even if it does so, however, the analogy between promissory estoppel and the 
“implied-in-fact” doctrine would likely ultimately falter due to the plaintiffs’ failure 
to prove “actual authority,” as explained below. 

Furthermore, these arguments all address whether consideration can be in-
ferred from the surrounding circumstances and behavior of the federal government 
as a whole, which, as stated above, is a problematic formulation. One might also ask, 
however, whether consideration could be inferred from the surrounding circum-

 
289 Id. at 624–27. 
290 Id. at 624–25. 
291 As a practical matter, a loan applicant would be well-served to phrase his or her claim 

carefully to make it consistent with the requirements of the “implied-in-fact” doctrine. 
292 See Dep’t of the Army v. Blue Fox, Inc., 525 U.S. 255, 261 (1999); Lane v. Pena, 518 

U.S. 187, 192 (1996); United States v. Nordic Vill., Inc., 503 U.S. 30, 34 (1992); U.S. Dep’t of 
Energy v. Ohio, 503 U.S. 607, 615 (1992); Ardestani v. Immigr. & Naturalization Serv., 502 
U.S. 129, 137 (1991). 

293 Id. 
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stances and behavior (or even written statements) of specific individuals. As dis-
cussed above,  these individuals may be the President, the Secretary of Education, 
agency hiring officials or the employees of private student loan servicing companies. 
Whether consideration exists depends on the nature of any statements made by these 
individuals, officials or entities, and whether the statements could be interpreted as 
offering PSLF benefits in exchange for meeting the eligibility criteria for the pro-
gram—that is, a quid pro quo.  This would be a fact-specific determination for a 
court or jury to undertake. 

4. Authority 
Even if a plaintiff can establish consideration when bringing an “implied-in-

fact” claim against the federal government, he or she would still need to prove that 
the relevant governmental official or employee—if even applicable—possesses the 
requisite actual authority to bind the federal government.  This would be where 
most, if not all, of the claims fail. In most scenarios no such authority would exist, 
although in certain scenarios the plaintiffs may have a stronger argument while still 
facing a very uphill battle.  

When evaluating whether the federal government should be bound by state-
ments made by its officers or employees, it is important to bear in mind the relevant 
policy considerations. A primary concern is to avoid stagnation in the law and ensure 
regulatory flexibility for the government to be able to adapt and change, and to be 
able to use its expertise to determine its policies and solve problems affecting the 
nation.  To do so, the government (both agencies and Congress) must possess the 
 

294 See supra Section II.A. 
295 Barnett & Becker, supra note 75, at 443. 
296 Many courts have dismissed implied-in-fact cases due to the relevant governmental 

officials lacking authority. See, e.g., New Am. Shipbuilders, Inc. v. United States, 871 F.2d 1077, 
1081 (Fed. Cir. 1989); EWG Assocs., Ltd. v. United States, 231 Ct. Cl. 1028, 1029 (1982); 
Jascourt v. United States, No. 180-74, 1975 WL 22989 (Ct. Cl. May 30, 1975); Porter v. United 
States, 496 F.2d 583, 590–91 (Ct. Cl. 1974); Kilmer Vill. Corp. v. United States, 153 F. Supp. 
393, 396 (Ct. Cl. 1957); United Food Servs., Inc. v. United States, 19 Cl. Ct. 539, 548–50 
(1990), aff’d, 928 F.2d 411 (Fed. Cir. 1991); Eliel v. United States, 18 Cl. Ct. 461, 466 (1989), 
aff’d, 909 F.2d 1495 (Fed. Cir. 1990); OAO Corp. v. United States, 17 Cl. Ct. 91, 99–100 (1989) 
(citing Balt. & Ohio R.R. Co. v. United States, 261 U.S. 592, 597 (1923)); Marks v. United 
States, 15 Cl. Ct. 609, 613–14 (1988); Pollack v. United States, 15 Cl. Ct. 46, 49 (1988); Miles 
Farm Supply, Inc. v. United States, 14 Cl. Ct. 753, 756–58 (1988); Truckee-Carson Irrigation 
Dist. v. United States, 14 Cl. Ct. 361, 370–71, aff’d, 864 F.2d 149 (Fed. Cir. 1988); Pasco 
Enterprises v. United States, 13 Cl. Ct. 302, 306–08 (1987); De Roo v. United States, 12 Cl. Ct 
356, 360–62 (1987); Gratkowski v. United States, 6 Cl. Ct. 458, 461–63 (1984); Pac. Gas & 
Elec. Co. v. United States, 3 Cl. Ct. 329, 340 (1983), aff’d, 738 F.2d 452 (Fed. Cir. 1984); Wertz 
v. United States, 2 Cl. Ct. 45, 52 (1983). 

297 Cf. Chevron U.S.A., Inc. v. Nat. Res. Def. Council, 467 U.S. 837, 863–64 (1984) 
(reasoning that an “agency . . . must [have flexibility to] consider varying interpretations and the 
wisdom of its policy on a continuing basis”). 
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discretion to make the tough choices on how to benefit the overall general health 
and welfare of society as a whole.  In that light, it is unwise and undemocratic to 
allow specific individuals to be able to drain the public fisc and effectively prevent 
the government from adapting its policies, especially when the government at-large 
has not caused the detrimental reliance to those individuals.  Otherwise specific 
individuals’ interests could improperly override the interests of society as a whole.  
Principles of fiscal law are also relevant here, as they limit the government’s ability 
to commit appropriations in contractual arrangements.  

These considerations reflect a commitment to majoritarian principles.  It 
may be fair and necessary from an individual justice standpoint, however, to allow 
private interests to prevail when a governmental officer acting with authority directly 
causes detrimental reliance.   

At the same time, however, allowing individuals to collect on monetary claims 
against the government could open Pandora’s Box and make it impossible for the 
government to adapt or change its policies.  It would arguably seem unwise and 
undemocratic to thwart a policy change benefitting the majority of the electorate 
simply due to the fact that certain people experience disadvantage. The government, 
that is, both the elected members of Congress and indirectly the heads of agencies, 
has the policy-making expertise and constitutional mandate to make policy choices 
deciding which segments of the population should benefit the most under the law—
even at times retroactively.  In doing so, the government is acting in its sovereign 

 
298 Id. 
299 See Kenneth M. Williams, Office of Personnel Management v. Richmond: Estopping the 

Government—A Brighter Line?, 1 WIDENER J. PUB. L. 455, 463–64 (1992); Matthew D. Zinn, 
Ultra Vires Takings, 97 MICH. L. REV. 245, 257 (1998). 

300 Williams, supra note 299, at 463–64. 
301 See generally JAMES V. SATURNO, CONG. RSCH. SERV., R42098, AUTHORIZATION OF 

APPROPRIATIONS: PROCEDURAL AND LEGAL ISSUES (2016). 
302 Cf., e.g., Krent, supra note 119, at 1530 (discussing the commitment to majoritarian 

principles in the sovereign immunity context); see also Sisk, supra note 56, at 442. 
303 See, e.g., Letter from Comptroller General to Anchor Coupling Co., Inc., No. B-151796, 

1964 WL 3051 (Apr. 29, 1964) (writing that when express contract is invalid, right to payment 
in quantum meruit stems from principle that it would be unfair and inequitable for government 
to retain benefits of other party’s work); see also Prestex Inc. v. United States, 320 F.2d 367 (Ct. 
Cl. 1963); N.Y. Mail Newspaper Transp. Co. v. United States, 154 F. Supp. 271 (1957). 

304 Cf. Chevron U.S.A., Inc. v. Nat. Res. Def. Council, 467 U.S. 837, 863–64 (1984) 
(articulating the need to allow the government to change its mind on policy matters); see also 
Massachusetts v. Env’t Prot. Agency, 549 U.S. 497, 532 (2007) (articulating the need for 
“regulatory flexibility”). 

305 The question of whether due process or any other constitutional doctrines limit 
Congress’s authority to retroactively curtail people’s PSLF benefits is a separate issue that requires 
further research. See, e.g., Crespi, Loan Forgiveness, supra note 12, at 664–67 (dealing with the 
retroactivity issue for PSLF); see also JOANNA R. LAMPE, CONG. RSCH. SERV., IF1 1293, 
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capacity to promote the general welfare—as opposed to acting in its propriety ca-
pacity as a market participant.  If certain individuals in the former scenario are 
able to obtain compensation under a claim for economic costs incurred from a ret-
roactive repeal of the PSLF, those costs would merely be re-distributed to the tax-
payers at large, in a manner contrary to the policy preferences of Congress—thereby 
undercutting the principles of our democracy.  These principles should be consid-
ered when determining when it is fair and appropriate to recognize a claim against 
the government arising from detrimental reliance. Regardless, however, the individ-
ual fairness and justice concerns must also be considered when people rely to their 
detriment on promises made by the government and experience severe financial or 
other foreseeable harm. 

These principles all come into play when deciding the key legal issue—whether 
the relevant Federal official at issue (if applicable) possesses actual authority.  The 
courts have taken two different approaches in deciding whether actual authority 
exists.  Specifically, it can be “express” or “implied.”  Depending on which test 
is used, different types of evidence may be relevant —although it would make no 
difference to the outcome in the PSLF context.  

For express authority to exist, a warrant is typically required.  This is the 
practice that typically applies in the “procurement” or “acquisition” components of 
federal government contract law under the CDA. The warrant embodies the con-

 
RETROACTIVE LEGISLATION: A PRIMER FOR CONGRESS (Aug. 2019). It is worth noting that many 
PSLF repeal scenarios may not, in fact, involve any actual retroactive deprivation of property 
interests to trigger due process. This is because many of the borrowers will not yet have satisfied 
the ten-year requirement of working in “public service” by the time that Congress repeals the 
program. As such, the borrowers may arguably lack any legitimate claim of entitlement to trigger 
due process in the first place. See Bd. of Regents v. Roth, 408 U.S. 564, 577, 601 (1972) (requiring 
the existence “legitimate claim of entitlement” to a liberty or property interest being deprived, to 
trigger due process); Perry v. Sindermann, 408 U.S. 593 (1972) (same).  

306 See e.g., Portmann v. United States, 674 F.2d 1155, 1159–61 (7th Cir. 1982) (discussing 
the distinction between the “sovereign” (or governmental) and the “proprietary” (or 
nongovernmental) functions of the federal government in the context of equitable estoppel). 

307 See, e.g., Krent, supra note 119, at 1530; Jackson, supra note 131, at 521 (discussing 
democratic principles). 

308 See New Am. Shipbuilders, Inc. v. United States, 871 F.2d 1077, 1081 (Fed. Cir. 1989); 
EWG Assocs., Ltd. v. United States, 231 Ct. Cl. 1028, 1029 (1982); Jascourt v. United States, 
No. 180-74, 1975 WL 22989 (Ct. Cl. May 30, 1975). 

309 TERRENCE M. O’CONNOR, UNDERSTANDING GOVERNMENT CONTRACT LAW 112 (2d 
ed. 2018). 

310 Id. 
311 Id. 
312 Id. at 111–12. 
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tracting official’s authority, delegated by statute or regulation, to bind the govern-
ment by signing contracts.  Without a warrant, no express actual authority ex-
ists.   

This practice reflects a majority trend of judicial decisions. The Supreme Court 
in Merrill  held:  

Whatever the form in which the Government functions, anyone entering into 
an arrangement with the Government takes the risk of having accurately as-
certained that he who purports to act for the Government stays within the 
bounds of his [or her] authority. The scope of this authority may be explicitly 
defined by Congress or be limited by delegated legislation, properly exercised 
through the rule-making power. And this is so even though, as here, the agent 
himself may have been unaware of the limitations upon his [or her] author-
ity.   

As such, the courts generally require an agent entering into an agreement to be 
“specifically authorized” by statute or regulation to enter into a contract, for an ag-
grieved party to be able to receive any damages for a breach of that contract.  

“Implied” actual authority, by contrast, does not need to be specifically author-
ized by law.  Rather, [i]mplied authority ‘comes with the job’—there’s no warrant 
but the authority is ‘an integral’ part of [the contracting official’s] work.”  “Con-
tracting authority is integral to a government employee’s duties when the govern-
ment employee could not perform his or her assigned tasks without such authority 
and the relevant agency regulation does not grant such authority to other agency 
employees.”  Put differently, “the test is whether or not contract authority is es-
sential or necessary for the person to do their job.” This is based on the nature of 
“the government employee’s duties and the agency’s regulations.”   

If the President or the Secretary of Education were to have made promises 
causing loan applicants to detrimentally rely on the existence of the PSLF program, 
the applicants may argue that the President or the Secretary of Education possessed 
implied actual authority to administer the program. At the same time, however, it 
may be quite the stretch to argue that having contracting authority under the PSLF 
is “integral” for the President or the Secretary of Education to do their jobs, given 

 
313 Id. 
314 See id. at 112. 
315 Fed. Crop Ins. Corp. v. Merrill, 332 U.S. 380, 384 (1947). 
316 Id. 
317 Saltman, supra note 168, at 780–81. 
318 O’CONNOR, supra note 309, at 112. 
319 Id. 
320 Id. (quoting Flexfab, LLC v. United States, 62 Fed. Cl. 139, 148 (2004)). 
321 O’CONNOR, supra note 309, at 113. 
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the broad scope of their overall responsibilities and the fact that they could likely 
sub-delegate such a type of job to a subordinate employee.   

Furthermore, such an “implied authority” claim would be weakened to the ex-
tent that ED has specifically designated contracting officials to handle direct student 
loan transactions.  The fact that the courts have dismissed “implied-in-fact” claims 
due to the relevant governmental officer lacking authority suggests that the presence 
of a contracting officer or some other equivalent official is a necessary prerequisite 
for a court to find an “implied-in-fact” claim.  A plaintiff might argue that the 
court’s willingness to infer a contract based on the “surrounding circumstances” and 
“conduct of the parties” should enable a judge to look beyond such formalistic re-
quirements of a “contracting officer” and consider more broadly any promises made 
by the President or Secretary of Education.  The courts, however, would likely 
reject such a holistic, sweeping argument as it would open the door to treating the 
federal government as an undifferentiated whole—again, a very troubling approach 
from a separation of powers standpoint. Therefore, the courts would instead likely 
hold that an examination of the “conduct of the parties” requires a narrow interpre-
tation of the term “party”—which would limit “parties” to the private plaintiff and 
the “contracting officer” acting on behalf of the agency. As such, any analysis of the 
“surrounding circumstances” and “conduct of the parties” must necessarily be tied 
to the conduct of the “contracting officer.”  

Likewise, it would be difficult if not impossible to persuasively argue that an 
agency hiring official would ever have the express delegated authority to bind the 
entire federal government to any promises he or she may make about the PSLF 

 
322 For more discussion about the practice of agency heads sub-delegating authority to 

subordinate employees, see Jennifer Nou, Subdelegating Powers, 116 COL. L. REV. 473 (2017). 
323 But see 20 U.S.C. § 1087f(b) (allowing for the Secretary of Education to enter into 

contracts for the origination and servicing of direct student loans, and the data systems that relate 
to them). Compare 20 U.S.C. § 1003(17) (defining “Secretary” as “Secretary of Education” 
without any reference to “delegates” or “sub-delegates,” unlike other statutes), with 30 U.S.C. § 
802(a) (section of Federal Mine Safety and Health Act, by contrast, defining the “Secretary” as 
“the Secretary of Labor or his delegate”), and 26 U.S.C. § 7701(a)(11)(B) (Internal Revenue 
Code’s definition section, including similar “delegate” language). 

324 See, e.g., New Am. Shipbuilders, Inc. v. United States, 871 F.2d 1077, 1081 (Fed. Cir. 
1989); EWG Assocs., Ltd. v. United States, 231 Ct. Cl. 1028, 1029 (1982); Jascourt v. United 
States, No. 180-74, 1975 WL 22989 (Ct. Cl. May 30, 1975); Porter v. United States, 496 F.2d 
583, 590–91 (Ct. Cl. 1974); Kilmer Vill. Corp. v. United States, 153 F. Supp. 393, 396 (Ct. Cl. 
1957). 

325 See, e.g., Chavez v. United States, 18 Cl. Ct. 540, 545 (1989); OAO Corp. v. United 
States, 17 Cl. Ct. 91, 99 (1989) (citing Balt. & Ohio R.R. Co. v. United States, 261 U.S. 592, 
597 (1923)); City of El Centro v. United States, 16 Cl. Ct. 500, 505–06 (1989), rev’d, 922 F.2d 
816 (Fed. Cir. 1990); Fincke v. United States, 675 F.2d 289, 295 (Ct. Cl. 1982). 

326 O’CONNOR, supra note 309, at 112 (describing “contracting officer” as a party to a 
government contract). 
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program. The authority to administer the PSLF program is delegated solely to 
ED.  This exclusive delegation would be ignored if the courts would allow other 
agencies—acting through the statements of careless, overly generous or rogue gov-
ernment employees—to make promises effectively binding ED.  Such an outcome 
would, structurally-speaking, be very strange.  

Similarly, in terms of implied actual authority, plaintiffs may face substantial 
difficultly proving that such authority exists in the scenarios involving the agency 
hiring officials. The authority to bind the government at-large to promises about 
the PSLF program is not generally, if ever, “integral” to or “necessary” for a govern-
ment hiring official’s ability to do his or her job.  A hiring official is focused on 
recruiting and retaining personnel to further the agency’s specific mission. Admin-
istering and interpreting the PSLF program does not fall within the mission of 
agency officials other than those at ED.   

With everything said, it is worth asking the separate, more intriguing question 
of whether the plaintiffs may experience some success in proving authority based on 
ED’s use of private loan servicing entities to implement the Federal Direct Loan 
Program. As stated above,  the companies that provide information related to stu-
dent loans—including the PSLF program eligibility requirements and other in-
come-driven repayment options—often provide false, inconsistent, inaccurate or 
misleading information to loan applicants.  Assuming this misinformation leads 
to borrowers suffering economic harm, the questions are whether a court may im-
pute the servicers’ statements to the federal government under a theory of agency-
principal law, and if so, whether a court would find that government authority ex-
ists.  

The answer to the first question is “possibly” but the answer to the second 
question is “unlikely.” The Third Restatement of Agency  defines an “agency” 
relationship as follows:  

Agency is the fiduciary relationship that arises when one person (a “principal”) 
[such as ED] manifests assent to another person (an “agent”) [such as a loan 
servicer] that the agent [servicer] shall act on the principal’s [ED’s] behalf and 

 
327 See 34 C.F.R. § 685.219 (outlining PSLF program); 34 C.F.R. Subtitle B (entitled 

“Regulations of the Offices of the Department of Education”).  
328 This analysis would not necessarily prevent an aggrieved borrower from bringing a tort 

claim based on fraud or misrepresentation or a breach of contract claim against the agency hiring 
official in his or her personal capacity, for making such harmfully misleading claims. That right 
may still exist. It is a separate issue—one worth exploring in future research. 

329 O’CONNOR, supra note 309, at 112–13. 
330 See 34 C.F.R. § 685.219; 34 C.F.R. Subtitle B. 
331 See supra Section II.A. 
332 See, e.g., Stein, supra note 240 (detailing complaints about the loan servicers).  
333 RESTATEMENT (THIRD) OF AGENCY § 1.01 (AM. L. INST. 2006). 
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subject to the principal’s control, and the agent [servicer] manifests assent or 
otherwise consents so to act.   

According to the Restatement, “[a]n essential element of agency is the princi-
pal’s right to control the agent’s actions.”  “Control is a concept that embraces a 
wide spectrum of meanings, but within any relationship of agency the principal in-
itially states what the agent [such as a loan servicer,] shall and shall not do, in specific 
or general terms.”  By contrast, if the agent is not subject to the direction or control 
of the principal, it is an “independent contractor,” acting at its own discretion, and 
no fiduciary relationship exists.  

Here, a fiduciary relationship probably exists because the loan servicers are sub-
ject to the direction, oversight and control of ED. This becomes apparent upon 
analyzing the terms and conditions of the servicing contracts between ED and the 
servicers.  The servicing contracts “govern many details of the servicers’ opera-
tions, including financial reporting, transaction management, internal controls, ac-
counting, and security.”  The contracts also “contain several mechanisms that ED 
may invoke against servicers that violate applicable federal requirements, including 
(1) ordering the noncompliant servicer ‘to return any fees that [it] billed to [ED] 
from the time of noncompliance’ or (2) ‘reallocating new loan volume to other ser-
vicers or transferring all or part of the noncompliant servicer’s current loan volume 
to another servicer until the noncompliant servicer comes back into compliance.’”   

Furthermore, the servicing contracts require the servicers to certify that “there 
are no relevant facts or circumstances which could give rise to . . . conflict of inter-
est . . . for the organization or any of its staff,” and to disclose “all such relevant 

 
334 Id. 
335 Id. at cmt. f(1). 
336 Id. (emphasis added). 
337 Id. at cmt. c. 
338 See generally Loan Servicing Contracts, U.S. DEP’T OF EDUC., https://studentaid.gov/data-

center/business-info/contracts/loan-servicing (last visited Mar. 13, 2022) (providing information 
on loan servicing contracts). 

339 KEVIN M. LEWIS, CONG. RSCH. SERV., R45917, FEDERAL AND STATE REGULATION OF 

STUDENT LOAN SERVICERS: A LEGAL OVERVIEW, 9 (2019). See generally, e.g., U.S. DEP’T OF 

EDUC. & GREAT LAKES EDUC. LOAN SERVS., CONTRACT NO. ED-FSA-09-D-0012 (June 17, 
2009), https://studentaid.ed.gov/sa/about/data-center/business-info/contracts/loan-servicing; 
U.S. DEP’T OF EDUC. & NELNET SERVICING, CONTRACT NO. ED-FSA-09-D-0013 (June 17, 
2009), https://studentaid.ed.gov/sa/about/data-center/business-info/contracts/loan-servicing; 
U.S. DEP’T OF EDUC. & PA. HIGHER EDUC. ASSISTANCE AGENCY, CONTRACT NO. ED-FSA-09-
D-0014 (June 17, 2009), https://studentaid.ed.gov/sa/about/data-center/business-info/contracts/ 
loan-servicing; U.S. DEP’T OF EDUC. & SLM CORP., CONTRACT NO. ED-FSA-09-D-0015 (June 
17, 2009), https://studentaid.ed.gov/sa/about/data-center/business-info/contracts/loan-servicing.  

340 LEWIS, supra note 339, at 9–10 (internal citations omitted). 
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information if such a conflict of interest appears to exist.”  If a conflict of interest 
exists, ED reserves the right, among other things, to terminate the contract.  

The contracts had also required the servicers to meet specific, prior deadlines: 
For example, the servicers had been required to meet certain requirements by “Au-
gust 31, 2009 for servicing federally held debt.”  If these requirements were met, 
additional servicing could begin. The servicers were then required to meet additional 
deadlines by “March 31, 2010 . . . for servicing federally held debt.”  If a servicer 
failed to meet these deadlines, ED had the right to “elect to not assign further vol-
ume to the contractor” and ED was allowed to “transfer currently held accounts to 
another servicer.”   

As another example of ED’s oversight and control, the modification contract 
requires that servicers “provide [ED with] a complete copy of any complaint served 
on [the servicers] in a lawsuit by an individual” alleging any misconduct by a ser-
vicer.  Finally, the original contract allows ED to “make changes” regarding the 
“[d]escription of services to be performed” by the servicer, the [t]ime of performance 
(i.e., hours of the day, days of the week, etc.), “and the [p]lace of performance of 
the services.”   

These contractual terms demonstrate that ED retains the right to exercise di-
rection, oversight and control over the servicers’ loan servicing methods, and that 
the servicers are therefore beholden to ED in many aspects regarding the terms of 
the loans.  As a result, any false statements or misinformed, definitive promises 
made by a servicer to a loan applicant or borrower could arguably be imputed to the 

 
341 GREAT LAKES EDUC. LOAN SERVS., supra note 339; NELNET SERVICING, supra note 339; 

PA. HIGHER EDUC. ASSISTANCE AGENCY, supra note 339, at 4; SLM CORP., supra note 339. 
342 See sources cited supra note 341. 
343 See sources cited supra note 341. 
344 See sources cited supra note 341. 
345 See sources cited supra note 341. 
346 U.S. DEP’T OF EDUC. & GREAT LAKES EDUC. LOAN SERVS., AMENDMENT OF 

SOLICITATION/MODIFICATION OF CONTRACT NO. ED-FSA-09-D-0012, at 5 (Sept. 1, 2014), 
https://studentaid.gov/sites/default/files/ED-FSA-09-D-0012_MOD_0080_GreatLakes.pdf; 
U.S. DEP’T OF EDUC. & NELNET SERVICING, AMENDMENT OF SOLICITATION/MODIFICATION OF 

CONTRACT NO. ED-FSA-09-D-0013, at 5 (Sept. 1, 2014), https://studentaid.gov/sites/default/ 
files/ED-FSA-09-D-0013_MOD_0082_Nelnet.pdf; U.S. DEP’T OF EDUC. & PA. HIGHER EDUC. 
ASSISTANCE AGENCY, AMENDMENT OF SOLICITATION/MODIFICATION OF CONTRACT NO. ED-
FSA-09-D-0014, at 5 (Sept. 1, 2014), https://studentaid.gov/sites/default/files/ED-FSA-09-D-
0014_MOD_0072_PHEAA.pdf; U.S. DEP’T OF EDUC. & NAVIENT (SALLIE MAE), AMENDMENT 

OF SOLICITATION/MODIFICATION OF CONTRACT NO. ED-FSA-09-D-0015, at 5 (Sept. 1, 2014), 
https://studentaid.gov/sites/default/files/ED-FSA-09-D-0015_MOD_0085_Navient.pdf.  

347 GREAT LAKES EDUC. LOAN SERVS., supra note 339, at 2; NELNET SERVICING, supra note 
339, at 2; PA. HIGHER EDUC. ASSISTANCE AGENCY, supra note 339, at 2; SLM CORP., supra note 
339, at 2. 

348 Id. 
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federal government as evidence of an implied-in-fact “offer,” under agency law “con-
trol” principles.  

With that said, however, this would at most establish government misinfor-
mation, not government authority, which is where the rub is. One could argue that 
the employees of the private loan servicing companies possess “implied actual au-
thority”  to speak on behalf of ED about the PSLF program when implementing the 
MPNs with borrowers because providing information about the program is “inte-
gral” to their jobs.  The job of the servicing employees is, in large part, to give 
helpful information and guidance about the program.  Contract authority—
which creates accountability and allows for public trust—is essential for the servicers 
to be able to do their jobs in a legitimate and effective manner. If loan applicants 
cannot trust the veracity of the statements made by the servicers, they may disregard 
their advice, elect to forego taking out student loans, or other undesirable societal 
consequences may occur. As such, policy-wise, allowing ED to evade accountability 
by hiding behind the veil of the servicers would be very problematic.  

The counterargument is that courts should want to prevent rogue or careless 
private employees who may have their own interests or incentives (profit-based or 
otherwise) to be able to effectively legislate from behind a customer service phone 
line by misinterpreting or ignoring an applicable statute, regulation or agency state-
ment or directive.  By making definitive promises that ED will forgive people’s 
Direct Loans if the program’s requirements are met, the servicer employees are going 
beyond the language of ED’s MPN and undermining Congress’s ability to enact 
future conflicting legislation—a very strange and problematic legal result. If the ju-
diciary validates “such unauthorized” promises, this will also drain the public fisc, 
impermissibly expand the scope of the PSLF program and “infringe upon Congress’s 
exclusive authority to make law” and appropriate funds.   

This argument, however, would still need to account for the fact Congress in 
the HEA delegated to ED the power to transfer some of its authority to private ser-
vicers to administer the Direct Loan and PSLF programs. To support this delegation 
argument, it is helpful to contrast the language in different sections of the HEA, to 
see that authority arguably exists for the servicers. Specifically, the language of 20 
U.S.C. § 1082(a)(1) enables the Secretary of Education (“Secretary”) to “prescribe 

 
349 O’CONNOR, supra note 309, at 112. 
350 LEWIS, supra note 339, at 9. 
351 Cf., e.g., Reply Brief for Petitioners at 1, Park Props. Assocs. v. United States, 140 S. Ct. 

857 (2020) (No. 19-268) (arguing that the Federal government cannot effectively “insulate itself 
from liability for breaching a contract [under the Tucker Act] with a private party by including a 
third-party ‘contract administrator’ in the agreement”). 

352 Fed. Crop Ins. Corp. v. Merrill, 332 U.S. 380 (1947). 
353 Saltman, supra note 168, at 781 (presenting these arguments in the context of equitable 

estoppel). 
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[Federal Family Education Loan Program or “FFELP”] . . . regulations[, (which are 
not relevant here,)] . . . to third party servicers, . . . including regulations concerning 
financial responsibility standards for, and the assessment of liabilities for program 
violations against, such servicers.”  Section 1082(l)(1) of the FFELP provisions, in 
turn, requires the Secretary of Education to promulgate regulations governing vari-
ous details of managing and coordinating the FFELP servicers.  Interestingly 
enough, however, the provision also explicitly states that “in no case shall damages be 
assessed against the United States for the actions or inactions of such servicers” under 
the FFELP provisions.   

By contrast, the pertinent provision here, 20 U.S.C. § 1087f, contains no such 
language disclaiming government liability or damages for the actions or inactions of 
the private servicers.  Section 1087f directs the Secretary to award contracts to 
loan servicers under the Direct Loan Program—which, unlike the FFELP provi-
sions, is covered by PSLF and is therefore relevant here.  Moreover, rather than 
disclaiming government liability, Section 1087f merely directs the Secretary of Ed-
ucation to award the contracts to the servicers “to the extent practicable” —which 
is very distinct from the language of the FFLEP provisions.  Clearly Congress 
knew how to disclaim liability with the FFELP provisions, yet it chose not to do so 
for Direct Loans. This triggers the textualist canon of statutory construction urging 
that judges should refrain from reading a statute in a manner that renders any words 
of the statute superfluous.  As such, holding ED accountable for statements made 
by its servicers does not conflict with Congressional power, but rather reinforces 
Congress’s power to legislate—as the approach is consistent with Congress’s explicit 
statutory delegation to ED to effectively transfer or assign some of its authority to 
servicers.  This outcome is therefore consistent with the delegation requirements 
of Merrill—which, as noted above, holds that actual “authority may be explicitly 
defined by Congress or be limited by delegated legislation.”  

 
354 20 U.S.C. § 1082(a)(1) (emphasis added). 
355 20 U.S.C. § 1082(l)(1).  
356 20 U.S.C. § 1082(a)(1) (emphasis added).  
357 See generally 20 U.S.C. § 1087f.  
358 Id. 
359 20 U.S.C. § 1087f(a)(1). One might attempt to explain away this difference in language 

by citing how the HEA does not expressly establish a general private cause of action against the 
government for mishandled Direct Loans. However, the fact that Congress included the liability 
disclaimer language in the FFLEP provisions and not in the Direct Loan provisions suggests that 
they may have been contemplating whether to provide for an implied private right of action. 

360 See, e.g., Whitman v. Am. Trucking Ass’ns, 531 U.S. 457 (2001) (applying the expressio 
unio rule against redundancy). 

361 See 20 U.S.C. § 1087f. 
362 Fed. Crop Ins. Corp. v. Merrill, 332 U.S. 380, 384 (1947). 
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At the same time, the issue of whether a federal contractor—such as a private 
servicer for ED—qualifies as an “agent” under state law or Restatement principles 
for purposes of the Tucker Act is novel. State law principles may not apply to the 
loan servicers in the same way—or they may not apply at all. In this unique set of 
circumstances, the courts applying agency law doctrine may be guided by the nor-
mative implications of finding a principal-agency relationship.  

To that end, it is useful to analogize to other areas of law to consider the pro-
priety of imputing promises made by loan servicers to the federal government under 
the Tucker Act. To begin, one might look at the exception to the state action doc-
trine for government involvement under the Constitution.  As a general rule, “the 
state action doctrine holds that a claim based on the Constitution must be dismissed 
if the alleged injury is a not the result of government wrongdoing.”  The courts 
have articulated an exception to this rule, however, upholding a claim when the 
government is sufficiently entwined with the private entity.  Under this exception, 
the courts often examine the relationship between the government and the private 
entity to determine if the “government is entwined in [the private group’s] manage-
ment or control.”   

Logic dictates that, under this test, when the government “controls the manner 
in which work is done, there should be a finding of state action, without requiring 
a finding of explicit authorization of the disputed act.”  Mere regulation is “insuf-
ficient, but something less than direct coercion should implicate the State.”   

The relationship between ED and the private servicers would appear to meet 
these criteria. As shown by the servicing contracts, ED outlines objectives and es-
tablishes the acceptable ways for the servicers to achieve them.  So it makes sense 
that ED should bear responsibility for the results of the servicers’ actions.  

With that said, however, it is still very unclear that loan servicers would qualify 
as state actors. The modern Court applies the state action doctrine very strin-

 
363 See Sheila S. Kennedy, When Is Private Public? State Action in the Era of Privatization and 

Public-Private Partnerships, 11 GEO. MASON CIV. RTS. L. REV. 203, 204 (2001); Julie K. Brown, 
Less Is More: Decluttering the State Action Doctrine, 73 MO. L. REV. 561 (2008). 

364 John Fee, The Formal State Action Doctrine and Free Speech Analysis, 83 N.C. L. REV. 
569, 575 (2005). 

365 Burton v. Wilmington Parking Auth., 365 U.S. 715, 722 (1961). 
366 Brentwood Acad. v. Tenn. Secondary Sch. Athletic Ass’n, 531 U.S. 288, 296 (2001) 

(quoting Evans v. Newton, 382 U.S. 296, 299 (1965)).  
367 Kennedy, supra note 363, at 221. 
368 Id. 
369 GREAT LAKES EDUC. LOAN SERVS., supra note 339; NELNET SERVICING, supra note 339; 

PA. HIGHER EDUC. ASSISTANCE AGENCY, supra note 339; SLM CORP., supra note 339. 
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gently—both in general and as applied to federal (or state) contractors specifi-
cally.  As such, plaintiffs would face an uphill battle in analogizing to the state 
action doctrine exception for government involvement to support the propriety of 
imputing promises made by loan servicers to the federal government to prove au-
thority under the Tucker Act. 

It is also important to note that, even at best, the state action doctrine’s excep-
tion pertaining to government involvement provides for only a limited analogy to 
support the propriety of holding ED accountable for any misinformation provided 
by private loan servicers under the Tucker Act. This is because the state action doc-
trine focuses on overarching constitutional issues and individual rights—which ar-
guably carry greater normative impact than government contractual rights —
thereby justifying a more liberal approach to imposing liability against the govern-
ment through private entities than under the Tucker Act. 

One can account for these limitations of the constitutional analogy, by analo-
gizing to non-constitutional areas of law—that is, other federal statutes—that provide 
for some government liability for entwinement with private action. The classic ex-
ample of this is the National Environmental Policy Act (“NEPA”).  As a general 
rule, NEPA only applies to “major federal actions significantly affecting the quality 
of the human environment,” and does not apply to private action.  Despite this 
statutory language, however, the courts have held that in certain instances a state or 
private action may be “federalized” through some kind of federal “nexus,” and that 
the federal agency involved may therefore be subject to NEPA on the basis of the 
private action.  According to the courts, the amount of federal assistance involved 
and the extent of federal control are key factors in determining whether a private 

 
370 See David S. Rubenstein, Supremacy, Inc., 67 UCLA L. REV. 1130, 1142 (2020); see also 

Gillian E. Metzger, Privatization as Delegation, 103 COLUM. L. REV. 1367, 1369–70, 1403–06 
(2003) (describing how and why federal contractors are generally immunized from constitutional 
requirements under the state action doctrine); Lillian BeVier & John Harrison, The State Action 
Principle and Its Critics, 96 VA. L. REV. 1767, 1786 (2010) (“Constitutional rules are almost all 
addressed to the government.”).  

371 See Michael Joshua Cole, Avoiding a Hobson’s Choice: Why EPA’s Tailoring Rule is a Valid 
Act of Agency Discretion, 28 J. LAND USE & ENV’T L. 261, 311 n.344 (2013) (arguing that, unlike 
with issues of administrative law, “it is the role of the judiciary to defend individual rights”) (citing 
Trop v. Dulles, 356 U.S. 86, 103 (1958) (stating that “[t]he Judiciary has the duty of 
implementing the constitutional safeguards that protect individual rights.”); accord Brill v. 
Hedges, 783 F. Supp. 340, 346 (S.D. Ohio 1991) (“[T]he judiciary’s role [is to serve] as a 
protector of individual rights and freedoms.”)). 

372 42 U.S.C. § 4331(a). 
373 42 U.S.C. § 4332(2)(C). 
374 See, e.g., Monarch Chem. Works, Inc. v. Exon, 452 F. Supp. 493, 501 (D. Neb. 1978), 

vacated, 466 F. Supp 639 (D. Neb. 1979), aff’d sub nom. Monarch Chem. Works, Inc. v. Thone, 
604 F.2d 1083 (8th Cir. 1979). 
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entity’s action is sufficiently “federalized” to implicate NEPA requirements.  As 
such, some precedent exists in other areas of federal law to hold the government 
accountable for being sufficiently intertwined with private action. This arguably 
lends further credibility to the claim that the courts should hold ED accountable for 
statements made by loan servicers to borrowers, under the Tucker Act, if Congress 
were to subsequently repeal the PSLF program.  

Ultimately, however, as with the consideration arguments, the very need to 
analogize to other areas of law indicates that the Tucker Act does not clearly apply 
here. This doubt and uncertainty may constitute a fatal infirmity if the courts apply 
the rule of strict statutory construction of waivers of sovereign immunity.  If it 
applies, the courts would likely need to restrain themselves and dismiss  any cases 

 
375 Id. 
376 It is highly unlikely, however, that an agency would, or should, be bound by statements 

made by a purely a bank, law school or other educational or non-profit entity (or the media or 
internet for that matter). In such cases, no authority or fiduciary relationship exists, and the 
government should not be bound by any statements made by any of these entities. 

377 Libr. of Cong. v. Shaw, 478 U.S. 310, 318 (1986); Ruckelshaus v. Sierra Club, 463 U.S. 
680, 685–86 (1983); Block v. North Dakota, 461 U.S. 273, 287 (1983); United States v. Testan, 
424 U.S. 392, 399–400 (1976). 

378 If a court relies on the rule of strict construction to dismiss an “implied-in-fact” case, it 
is unclear whether the court would need to rely on Rule 12(b)(1) versus Rule 12(b)(6) of the 
Federal Rules of Civil Procedure. This distinction is important because it impacts the outcome of 
a case. Dismissals under Rule 12(b)(6), for the failure to state a claim upon which relief can be 
granted, constitute final judgments on the merits triggering res judicata and collateral estoppel as 
opposed to Rule 12(b)(1) dismissals for lack of subject matter jurisdiction, which are arguably 
divorced from the merits of a case. See Holt v. U.S., 46 F.3d 1000, 1003 (10th Cir. 1995) (holding 
that if resolution of a jurisdictional question is “intertwined with the merits of the case,” the court 
must convert a motion to dismiss for lack of subject matter jurisdiction into a motion to dismiss 
for failure to state a claim). Unlike a “merits-based” issue, sovereign immunity issues are typically 
considered issues of subject matter jurisdiction because they deal with the judiciary’s structural 
authority to hear cases while not stepping on the toes of other branches of the government. See, 
e.g., E.F.W. v. St. Stephen’s Indian High Sch., 264 F.3d 1297, 1301–04 (10th Cir. 2001). One 
could argue, however, that Rule 12(b)(6) is the proper standard of review here because the United 
States is arguing that no “implied-in-fact” claim exists on the merits to grant relief under the 
Tucker Act. The answer to this question depends in part on whether the courts actually accept 
the canon of strict construction for waivers of sovereign immunity. Doing so, however, could, 
among other things, create the unintended consequence of confusion and inconsistency in the 
law. Specifically, Rule 12(b)(6) determinations typically ask whether a plaintiff can assert a 
“plausible” claim in the complaint. Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 556 (2007). 
“Plausibility” is a lesser standard, however, than what is required for obtaining a waiver of 
sovereign immunity, since under the formulation of strict statutory construction, a Federal statute 
must be found to clearly apply. Shaw, 478 U.S. at 318; Ruckelshaus, 463 U.S. at 685–86. In my 
view, this incongruency between the two standards reinforces why the Court should continue to 
move away from applying the strict construction approach. In any event, the Supreme Court has 
left open the question of which standard applies in sovereign immunity cases. See Wis. Dep’t of 
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relying solely on the Tucker Act alleging of detrimental reliance on the existence of 
the PSLF program, in the event of its repeal.  Moreover, even if not, the courts 
would likely find these claims invalid on their merits, for the reasons stated above. 

Furthermore, even if the courts find that the Tucker Act applies here, the need 
to defer to subsequent acts of Congress would weigh in favor of a narrow interpre-
tation of the Tucker Act. A subsequent statutory PSLF repeal may be found to con-
stitute a Congressional act that amends the Tucker Act. Furthermore, the PSLF 
repeal would be specific in nature—whereas the Tucker Act is generally-applicable. 
When conflicts exist between two statutes, the courts typically give greater weight 
to statutes that are specific as opposed to general, as well as to statutes that come 
later-in-time.  As such, canons of statutory construction may weigh in favor of a 
PSLF repeal trumping the Tucker Act on this issue. 

C. Any Equitable Estoppel Claims Brought by the Plaintiffs Would Likely Fail 

The plaintiffs would also experience a low likelihood of success with regards 
to equitable estoppel claims. Many courts have dismissed claims of equitable es-
toppel against the federal government.  This is especially true when the gov-
ernment has acted in its governmental—as opposed to its propriety—capacity, 
 
Corr. v. Schacht, 524 U.S. 381 (1998); see also Carver v. Nassau Cnty. Interim Fin. Auth., 730 
F.3d 150, 156 (2d Cir. 2013) (“[W]hether the claim of sovereign immunity constitutes a true 
issue of subject matter jurisdiction or is more appropriately viewed as an affirmative defense is an 
open question in the Supreme Court and the Second Circuit.”); Garcia v. Paylock, No. 13-CV-
2868 (KAM), 2014 WL 298593, at *2 n.3 (E.D.N.Y. Jan. 28, 2014) (“It is an open question in 
the Second Circuit whether the claims of sovereign immunity should be viewed as raising a 
question of subject matter jurisdiction, and thus be evaluated under Rule 12(b)(1), or as an 
affirmative defense analyzed under Rule 12(b)(6).”).  

379 Many plaintiffs would also face a challenge in proving money damages due to not having 
actually turned down a written offer for a higher-paying position. As stated above, the Tucker Act 
does not allow for injunctive or equitable-based relief, so specific performance is not an option 
here, but only damages. See, e.g., Lee v. Thornton, 420 U.S. 139, 140 (1975). As a practical 
matter, many loan applicants may never apply for higher-paying private sector jobs if they believe 
that they will get their loans forgiven from working in a “public service” position. In such 
scenarios, it may be difficult or impossible for a plaintiff to prove damages or to request for a court 
to calculate them, given the speculative nature of the harm experienced by those plaintiffs. 

380 See, e.g., Nitro-Lift Tech., L.L.C. v. Howard, 568 U.S. 17, 21–22 (2012); see also SCALIA 

& GARNER, supra note 54, at 183 (“If there is a conflict between a general provision and a specific 
provision, the specific provision prevails (generalia specialibus non derogant).”); ESKRIDGE ET AL., 
supra note 54, at 1199 (“Specific provisions targeting a particular issue apply instead of provisions 
more generally covering the issue.”); see also SCALIA & GARNER, supra at 54 (“Repeals by 
implication are disfavored . . . . But a provision that flatly contradicts an earlier-enacted provision 
repeals it.”). 

381 See, e.g., Utah Power & Light Co. v United States, 243 U.S. 389 (1917) (holding that 
the government was not estopped from insisting upon compliance with rules established for the 
use of public lands, despite a company’s construction of a power plant there at great expense as a 
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with public interests for the general welfare at stake.  Similar to the rationale 
used to support sovereign immunity, these courts have reasoned that corrupt, 
“misinformed or [even] overly generous bureaucrat[s] should not be able to give 
away assets which the government holds for the public good or to rewrite the 
laws enacted by Congress [that] define for all the scope of particular governmen-
tal action.”   

In the scenario of a repeal of the PSLF program, the government would be 
acting in its sovereign capacity to reconsider its policies with serious implications for 
society at large. Strong arguments exist on both sides regarding whether a PSLF 
repeal makes wise policy.  On the one hand, as stated above, fairness and justice 
concerns exist for many individual loan applicants and borrowers understandably 
feeling like they have detrimentally relied on assurances of receiving loan forgiveness 
under the program, so it would feel extremely frustrating, unfair and unjust to have 
those benefits taken away.  On the other hand, as described above, serious cost 
and distributional concerns arguably exist with the PSLF program in its current 
form—that is, the public and tax-payers at large are footing the bill for major 
amounts of money being forgiven to certain segments of the population at the ex-
pense of others.  In addressing this problem, Congress would be acting in its sov-
ereign capacity to make a decision impacting the general welfare of the public. Alt-
hough private fairness interests are certainly implicated with a PSLF repeal, the 
government in such a scenario is weighing these interests on behalf of society at-

 
result of its reliance on alleged assurances of non-enforcement by government officers and agents); 
In re LaVoie, 349 F. Supp. 68 (D.V.I. 1972) (observing that estoppel is invoked against the 
government only with great reluctance, the reasons reflecting a concern for preserving the 
government’s continued power to take general action in the public welfare). 

382 Id. 
383 Rydstrom, supra note 60, § 2[a] (internal citations omitted); see also Fed. Crop Ins. Corp. 

v. Merrill, 332 U.S. 380 (1947); see, e.g., Flamm v. Ribicoff, 203 F. Supp. 507 (S.D.N.Y. 1961) 
(holding that widow was properly denied certain social security benefits and could not rely on 
estoppel against the government, even if “misinformation” was communicated from an employee 
of local social security office causing her delay and to untimely file her claim). 

384 This Article takes no position on which side of the policy debate is better—but rather 
focuses solely on the relevant legal issues. 

385 As stated supra, “the National Legal Aid and Defender Association (NLADA) surveyed 
2,000 civil legal aid lawyers and public defenders to understand the potential impact of the 
proposed changes to the PSLF program. Some respondents indicated that they would not have 
entered into their respective careers without the assurance of loan forgiveness, and others indicated 
they would likely leave for a higher paying job if the program were to be eliminated.” Messer, 
supra note 9, at 235. 

386 As stated supra, Crespi estimates the costs of the PSLF program “will eventually rise to 
$12 billion/year or more as an estimated 200,000 people/year or more will eventually seek debt 
forgiveness,” and the benefits will be skewed “in favor of mid-career doctors and lawyers.” Crespi, 
Will the PSLF Program Ever Forgive?, supra note 12, at 2. 
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large—as opposed to acting in its purely self-interested propriety capacity as a mar-
ket participant. This reality would most likely weigh heavily against the propriety of 
a court allowing a plaintiff to bring an equitable estoppel claim against the federal 
government under these circumstances.  

A decision from the U.S. Court of Appeals for the Fifth Circuit, Hicks v. 
Harris,  is also instructive here. The court in Hicks held that “[e]stoppel cannot 
be asserted against the United States in actions arising out of the exercise of its 
sovereign powers in encouraging lenders to make student loans,” based on the 
representations of subordinate ED employees.  In that case, a private lender 
had sued ED under the HEA in attempt to obtain reimbursement for student 
loans on which individual borrowers had defaulted.  ED had refused to reim-
burse the lender by using a loophole under the law—that is, by claiming that the 
lender had disbursed the loan funds before receiving an official “certificate of in-
surance” from the Commissioner of Education, thus technically failing to con-
form to the statute and regulations.  The lender raised an estoppel argument, 
claiming that ED had waived this requirement of prior receipt of a certificate—
on the basis that subordinate employees at the agency had stamped the loan ap-
plications for approval after the beginning of the school term for which the funds 
were to be provided and allegedly had made statements approving the lender’s 
practice of disbursing loan money prior to the stamping of the loans.  Essen-
tially, the lender claimed that it had detrimentally relied on the ED employees’ 
assurances and conduct.  

The Fifth Circuit rejected the lender’s argument.  It held that no actual 
authority had been delegated to the subordinate employees to waive or make an 
express exception to the student loan program’s regulatory provisions.  Accord-
ing to the court, “even if government employees purported to waive the require-
ments for obtaining federal student loan insurance, either by express statements 
or by stamping the loans ‘approved,’ they were acting outside bounds of their 
authority and could not bind the government to repay the defaulted loans.”  
As such, the government was not bound to repay them.  

 
387 606 F.2d 65 (5th Cir. 1979). 
388 Id. at 68. 
389 Id. at 66. 
390 Id. 
391 Id. 
392 Id. at 67. 
393 Id. at 70. 
394 Id. 
395 Id. at 68. 
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Importantly here, the court pointed out how ED’s own rules prohibit any of-
ficial, agent or employee of ED from waiving or altering any provision of ED’s reg-
ulations or of any relevant statute except through amendment by publication in the 
Federal Register, and that the rules specify that “no action or failure to act on the 
part of such official, agent, or employee shall operate in derogation of the Commis-
sioner’s right to enforcement of said provisions in accordance with their terms.”  
As such, the court held that the subordinate employees lacked “actual authority” 
to change the applicable laws under Merrill, and so it rejected the lender’s claim 
of estoppel.  

ED’s rules and the legal principles of Hicks apply here to any equitable estoppel 
argument brought against ED for a PSLF repeal. They also apply equally to the 
arguments made above for authority under the Tucker Act.  As argued above in 
the context of the Tucker Act and the four likely factual scenarios of misinfor-
mation,  the plaintiffs would likely not be able to argue that actual authority exists 
to bind the government here. Any statements of misinformation made by a specific 
agency’s hiring officials or by private loan servicer employees would not be viewed 
as binding on the federal government at-large. As stated above, ED employees are 
prohibited from altering the laws or regulations applicable to student loans “except 
through amendment by publication in the Federal Register.”  Allowing anything 
otherwise would allow corrupt or “overly generous bureaucrats” or private employ-
ees with inappropriate incentives to effectively legislate from a customer service 
phone line and modify the law unilaterally.  This would lead to absurd, incon-
sistent and unfair decisions being made—and it would intrude on Congress’s own 
power to make the law and the agency’s own authority to implement it. Also, for 
the reasons stated above,  it would constitute an uphill battle for plaintiffs to argue 
that the President or the Secretary of Education have actual authority to make prom-
ises under the PSLF program, in a manner contrary to a subsequently enacted Act 
of Congress, that is, a PSLF repeal. 

For these reasons, any equitable estoppel claims brought by the plaintiffs chal-
lenging a retroactive repeal of the PSLF program would almost certainly fail in 
court. 

 
396 Id. at 67 (quoting 45 C.F.R. § 100a.483 (1978)).  
397 Hicks, 606 F.2d at 68 n.4. 
398 See supra Section II.B.4. 
399 See supra Section II.B. 
400 Hicks, 606 F.2d at 67. 
401 Rydstrom, supra note 60, § 2[a]; see Fed. Crop Ins. Corp. v. Merrill, 332 U.S. 380, 384 

(1947); Flamm v. Ribicoff, 203 F. Supp. 507 (S.D.N.Y. 1961). 
402 See supra Section II.B.4. 
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D. The “Sovereign Acts Doctrine” Defense Would Likely Not Apply Here  

In the unlikely event that a plaintiff does somehow successfully challenge a 
PSLF repeal, it would likely overcome any defense asserted under the Sovereign Acts 
Doctrine.  

The Sovereign Act defense dictates that the United States is not contractually 
liable for its “public and general acts as sovereign.”  Robert Meltz explained: 

Stated the Supreme Court in its seminal decision on the defense: “Whatever 
acts the government may do . . . so long as they be public and general, cannot 
be deemed specially to alter, modify, obstruct or violate the particular con-
tracts into which it enters with private persons . . . .” The doctrine “thus bal-
ances the Government’s need for freedom to legislate with its obligation to 
honor its contracts.” Otherwise put, the doctrine levels the contractual play-
ing field by ensuring that government contractors and private contractors are 
affected the same way when the government, acting in its sovereign capacity 
through a “public and general” enactment, affects existing contract rights.  

Meltz proceeds, discussing Yankee Atomic Electric Co. v United States  as fol-
lows: 

[A] nuclear utility claimed that congressional legislation requiring it to pay 
money into a fund created to clean up contaminated uranium enrichment 
facilities violated the government’s pre-existing contractual agreement to sup-
ply enriched uranium to the utility at a specified price. The court rejected the 
breach claim, reasoning that the legislation was not enacted to retroactively 
increase the earlier contract price—that is, was not enacted for the benefit of 
the government as contractor. Rather, [the legislation] was enacted to address 
contamination at enrichment facilities, and the need to decommission 
them—that is, for the benefit of the public. Hence, the government could 
assert a sovereign act defense.  

Under the “public and general” requirement, “federal legislation found to spe-
cifically target existing contracts does not qualify for the sovereign acts defense.”  
An example of this is illustrated in the Winstar case.  Meltz explains that, in that 
case, “an accounting device placed in federal contracts to encourage thrift institu-
tions to acquire failing thrifts was, after such acquisitions, specifically withdrawn by 
 

403 Horowitz v. United States, 267 U.S. 458, 461 (1925). 
404 MELTZ, supra note 229, at 7 (first quoting Horowitz, 267 U.S. at 461; then quoting 

United States v. Winstar Corp., 518 U.S. 839, 896 (1996)) (omissions in original) (footnotes 
omitted). 

405 112 F.3d 1569 (Fed. Cir. 1997). 
406 MELTZ, supra note 229, at 8 (discussing Yankee Atomic, 112 F.3d at 1569) (footnotes 

omitted). 
407 MELTZ, supra note 229, at 8. 
408 Winstar, 518 U.S. 839. 
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Congress.”  According to the Court, the federal government could thus not rely 
the sovereign act doctrine defense.  Since a “substantial part of the impact of Con-
gress’s action fell on the government’s own contractual obligations, not to mention 
the government’s financial self-interest in the legislation,” this rendered the defense 
“inappropriate.”  

The cases and their principles directly apply here. If a plaintiff were to be suc-
cessful in his or her contractual claim under the Tucker Act, the government would 
likely not be able to simply escape its PSLF obligations under the Sovereign Acts 
doctrine merely on the basis that it has enacted subsequent legislation. Rather, the 
legislation would likely be found to place the majority, if not all, of the impact of 
the law on current borrowers under contract with the federal government. It would 
also have the “substantial effect of releasing the Government from its contractual 
obligations,” which, as the Supreme Court found, renders the defense inappropriate 
to apply.  As such, any new law affecting repayment provisions on existing loan 
contracts would likely not be found to constitute a “sovereign act.”  Thus, in the 
unlikely event that a borrower-plaintiff successfully challenges a PSLF repeal, it 
would likely overcome any defense asserted under the Sovereign Acts Doctrine.  

E. A Proposed Alternative Remedy Exists 

Despite the Sovereign Acts doctrine’s inapplicability, overall a plaintiff 
would nevertheless face a very difficult, if not impossible, doctrinal path at liti-
gation under the Tucker Act and equitable estoppel doctrine, if Congress were 
to retroactively repeal the PSLF program.  Given these barriers, questions exist 
as to whether the courts are the proper forum to entertain challenges to a repeal 
of the PSLF program, and whether the existing doctrinal norms and structures 
are sufficient to protect borrowers in such a scenario.  

This reality illustrates something fundamentally inequitable and unfair with 
these norms, given that Congress likely could repeal the program without any re-
course for borrowers apart from whatever the political process might afford. This 
underscores the need for Congress to get it right on the front end, to avoid all these 

 
409 MELTZ, supra note 229, at 8 (discussing Winstar, 518 U.S. at 899). 
410 Id. (discussing Winstar, 518 U.S. at 899). 
411 MELTZ, supra note 229, at 8; Winstar, 518 U.S. at 899 (holding that “a governmental act 

will not be public and general it has the substantial effect of releasing the Government from its 
contractual obligations”); see also Stockton East Water Dist. v. United States, 583 F.3d 1344, 
1367 (Fed. Cir. 2009) (holding that the sovereign acts defense is invalid when “the governmental 
action is specifically directed at nullifying contract rights”).  

412 Winstar, 518 U.S. at 899. 
413 See Strickland, supra note 27. 
414 See supra Sections II.A–C. 
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issues, by accounting explicitly for hardship and reliance in any subsequent legisla-
tion it enacts to impact the PSLF program.  

Furthermore, the doctrinal controversies described in this Article are way 
more likely to occur if Republicans retake a majority in the Congress. The anal-
ysis in the Article also begs the question of why such a Congress, from its own 
perspective, would want to go through the trouble of repealing the PSLF pro-
gram, if it ends up facing the consequences of such intense litigation risks, costs, 
and headaches—in addition to the inevitable political fallout. Based on these 
considerations, it instead seems more hopeful that Congress may (at least ideally) 
not view its choice as a black and white decision to repeal or not repeal, but rather 
as a choice of what to do with those who have relied on existence of the PSLF 
program.  

This all underscores the fact that the loan applicants and borrowers would 
have an opportunity in the form of a political check to protect themselves. Lob-
bying efforts before Congress may prove useful and effective, should Congress 
desire to repeal or amend the PSLF program. In such a scenario, consumer advo-
cates can urge Congress to create an exemption for individuals who: (1) have 
“relied substantially on the PSLF program” and (2) would suffer extreme finan-
cial harm from losing their loan forgiveness benefits.   

In particular, consumer advocates could urge Congress to craft a “debt-to-
income” ratio test —as consistent with generally accepted finance and account-
ing principles (“GAAP”) —in determining when people should still receive (at 
least some) loan forgiveness benefits. Under this test, Congress may want to con-
sider creating a legal standard that takes into account both the dollar amount of 
the student loan debt owed by the borrower (including both principal and inter-
est) minus any income (perhaps including any inheritance-based income) owned 
by the borrower.  

Furthermore, each loan applicant should have an opportunity to make a 
showing of substantial reliance on the PSLF program to qualify for this exemp-
tion.  “Each determination should be individualized to account for the appli-
cants’ factual circumstances.”  For example, if an applicant is enrolled in law 
school and has engaged in legal internships or clerkships at one or more federal 
agencies, this could be considered as evidence of commitment to public service—

 
415 Cf. Messer, supra note 9, at 258–60 (arguing that the ED should “grant certain hardship 

exceptions for persons who have relied substantially on the PSLF program”). 
416 Id. 
417 What Is a Debt-to-Income Ratio?, supra note 67.  
418 See generally Hayes, supra note 68.  
419 Cf. Messer, supra note 9, at 258–60 (proposing a similar approach in the hypothetical 

scenario of a regulatory, as opposed to a statutory, repeal). 
420 Id. at 260. 
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especially if it is motivated by “substantial reliance” on the existence of the PSLF 
program.  

Determinations of reliance and hardship should be made by ED through 
authority delegated to the agency by Congress, as opposed to being made by a 
court. This would be necessary to afford Congress the ability to allocate sufficient 
funding and maintain necessary oversight over the process to ensure that fair, 
efficient and expeditious decision-making occurs. 

Hardship exemptions would therefore allow Congress—if it were to insist 
on addressing or changing the PSLF program—to balance out the goals of saving 
taxpayer dollars and addressing many of the program’s distributional concerns 
with the need to protect the most vulnerable members in our communities, 
which is even more morally imperative than ever, given the devastating health 
and economic impacts of the COVID-19 global pandemic and the virus’s many 
variants. 

It is also worth considering the important (and intriguing) question of 
whether such a legislative approach could have relevance beyond the PSLF pro-
gram. As stated above, Congress in the long-term could repeal other laws and 
beneficiary structures that large segments of the public have relied upon, such as 
the ACA, which would have very devastating impacts. If this occurs, it is worth 
exploring in future research whether the same flaws in our existing judicial norms 
and doctrines described in this Article would apply upon any legal challenges to 
the repeal of these other laws. If so, fewer protections would exist. As such, Con-
gress should strongly consider crafting similar exemptions for hardship and reli-
ance in the event that it desires to modify any other existing similar laws. 

CONCLUSION  

In the event of a congressional repeal of the PSLF program, many of the plain-
tiff-borrowers’ Tucker Act claims would be unlikely to survive as a basis to collect 
money damages. Any equitable estoppel claims would also likely fail. The borrow-
ers, however, would have an alternative, political recourse. With the help of con-
sumer advocacy groups,  they should be able to lobby before Congress and the 
President to try and ensure that if an amendment or repeal does occur, it is done 
so in a way that—at the very least—protects the most vulnerable and at-risk mem-
bers in various communities. Such an approach may have broader implications be-
yond PSLF. 
 

421 See, e.g., Fighting to End the Student Debt Crisis, STUDENT DEBT CRISIS CTR., 
https://www.studentdebtcrisis.org/ (last visited Mar. 13, 2022) (student loan advocacy group 
involved in PSLF litigation on behalf of borrowers); see also ABA Settles PSLF Lawsuit, AM.            
BAR ASSOC. (Feb. 27, 2020), https://www.americanbar.org/news/abanews/aba-news-
archives/2020/03/aba-settles-pslf-suit/ (describing lawsuit by American Bar Association against 
ED, advocating for student borrowers under the PSLF program). 




