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 BLACKHORSE ET AL V. PRO FOOTBALL, INC.: CASE BACKGROUND/STATUS AS OF 3/18/10

In 2005-2006 during the course of the Harjo et al v. Pro Football, Inc. lawsuit, Suzan Shown Harjo organized the Native American young people's case, Blackhorse et al v. Pro Football, Inc., when it seemed likely that the Washington professional football club would avoid a trial on the merits regarding its team’s disparaging name by slipping through the loophole of laches. In reviewing a 2003 District Court decision, the U.S. Court of Appeals for the D.C. Circuit issued a decision in 2005 that specifically retained jurisdiction over the Harjo case and remanded a narrow question of laches to the District Court, asking if a person who was a baby when Pro Football, Inc. first petitioned for trademark protection in the late 1960s would be barred by the passage of time from seeking redress for disparagement by that trademark. In posing the question, the Appeals Court stated that the Washington football club might never have the certainty it seeks, because there may be other disparaged Native Americans who were not even born when the first trademark license was granted. 

The Blackhorse case was filed on Aug. 11, 2006, by six young Native American people who would not have the kind of laches problem described by the District Court in 2003. Laches is a discretionary, equitable defense, and was applied in the Harjo case to mean the length of time between the dates the plaintiffs reached their majority and the date they filed the lawsuit. The District Court did not respond to the Appeals Court’s 2005 question until 2008, nearly three years after the Appeals Court posed the question about laches and nearly two years after the Blackhorse case was filed. The Blackhorse plaintiffs were between 18 and 24 when they filed their case, so they will always be those ages for the purposes of a filing date and laches. In 2009, the Appeals Court ruled on one issue only in the Harjo case, laches, and the Supreme Court did not agree to review that single issue on Nov. 16, 2009, thus ending the 17-years-long Harjo case, without a ruling on the merits of the case. The Blackhorse case is identical to the Harjo case: it challenges and seeks to cancel the federal trademark licenses of the disparaging name of the Washington football team; it is filed in the same federal forum, the U.S. Patent and Trademark Office; and it uses the same cause of action, the trademark Lanham Act, Section 2. The only differences are the ages and individual experiences of the plaintiffs, so the evidence will be unique and updated by the progress, developments and events during the Harjo litigation. The PTO held the Blackhorse case in abeyance from 2006 to 2009, awaiting the outcome of the Harjo case. 

The Blackhorse case is pending before the PTO, which notified the parties on 3/18/10 about the schedule for proceeding: Discovery Period to Close on 10/2/10; 30-day testimony period for plaintiff to close on 12/31/10; 30-day testimony period for defendant to close on 3/1/11; and 15-day rebuttal period for plaintiff to close on 4/15/11. In the Harjo case, which was filed on Sept. 12, 1992, Pro Football waited for three months before filing a motion to dismiss in Dec. 1992, raising a dozen defenses, including laches. In March 1994, the PTO rejected laches and the other defenses because of the overriding public policy issue at stake and ordered the parties to proceed to a trial on the merits. Each side submitted its evidence and argued in a 1998 hearing before the PTO's Trademark Trial and Appeal Board. The TTAB’s panel of three trademark judges ruled unanimously in favor of the Native American plaintiffs in a 145-page decision on April 2, 1999. The judges decided to cancel the federal trademarks for the team’s name “on the grounds that the subject marks may disparage Native Americans and may bring them into contempt or disrepute.” The Harjo plaintiffs defended the TTAB's decision for ten years as Pro Football appealed the decision to the District Court, which overturned the Native victory in 2003, and as the Native side appealed that decision to the Appeals Court, which ruled against the Native plaintiffs in 2009, specifying that its decision was solely on the question of laches. The Harjo case ended when the Supreme Court declined the Native plaintiffs’ petition for judicial review -- as well as four amici briefs in support of the petition by Native nations and organizations; social justice advocacy groups; psychology professors; and law professors – at which point the Blackhorse case could move forward. The major Native American tribal, educational, legal, journalism, arts, activists and youth organizations specifically endorse the goals and purpose of this lawsuit, and estimated for the Harjo case that their members and constituents comprise more than three-quarters of the Native American peoples in the U.S.

The Blackhorse plaintiffs are Amanda Blackhorse (Navajo), Marcus Briggs (Muscogee), Phillip Gover (Paiute), Shquanebin Lone-Bentley (Tonawanda Seneca), Jillian Pappan (Omaha) and Courtney Tsotigh (Kiowa). The Harjo case plaintiffs were Suzan Shown Harjo (Cheyenne & Hodulgee Muscogee), Raymond D. Apodaca (Ysleta del Sur Pueblo), Manley A. Begay, Jr., Ed.D. (Navajo), Vine Deloria, Jr., Esq. (Standing Rock Sioux; 1933-2005), Norbert S. Hill, Jr. (Oneida), William A. Means, Jr. (Oglala Lakota) and Mateo Romero (Cochiti Pueblo).
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