Contracts Outline

I. Is there a K?
a. bargaining 
     Mutual assent- objective manifestation of intent to be bound

· agreement cannot be voided by one parties hidden intent (lucy v. zehmer)

· agreements in principal do Not equal a K

· Manifestation of intent can substitute for paper agreement, standard: 

Look to the action of parties (Reprosystem/ Texaco- expression of intent was press conferences, public akenmt of agreement)


Offer


Test: Would an objective person believe it to be a K?


Factors: 1. details/definite terms



  2. language 



  3. audience- is it specific to offeree or general offer?



  4. other circumstances



  5. definiteness of offer  (Southworth v. Oliver)

· Advertismts are offers IF clearly defined (ie first come first served- lefkowitz)

· Ads are not offers when unreasonable to believe an offer (Pepsi co- a big joke)


Termination of offer

1. Lapse – K ends at time specified or a reasonable time after, usually fact specific unless regular recurring commercial transactions, then can be determined as a matter of law

-face to face offer lasts only as long as the conversation

2. Rejection – acceptance must be definite or unequivocal, can’t add limits, conditions, if add limits or conditions for k, it’s a counter offer and rejected

3. Death- only options with consideration are enforceable after death
Anything else???? 

4. Revokation- offerror can revoke offer anytime before acceptance (Peterson)

-exact language of revocation isn’t necessary- only manifestation of intent, from a reliable source of true information to the offeree (hoover motor co.)

· option is irrevocable for stated time

· even nominal amt of money is an option for valuable consideration ($.25)

· option holder can accept offer even after rejection Unless offeror’s position has materially changed b/c of  rejection

Limits to Revokation- part perf. Of a unilateral k- beginning perf is an option (w/in reasonable time) bc no exchange, offer for perf.

· reliance of offer, in pre-k stage creates option to extant needed to prevent injustice

· UCC 2205

· Option k


Acceptance


-when 2 parties not together, acc. Must be in 1. proper way, 2. reas amt of time


-offeror doesn’t have to know about acc for it to be good


-mental determination to accept w/out outward indication not = acc.(white,corlies)


-offer is not accepted by the action of manifesting the terms of a k, unless the 


offeror says that is acc. (evertite roofing)


-Policy: ambiguity is read against the drafter


-unauthorized officer acting as an auth.officer may be reasonably interpreted to be


authorized officer for purpose of law


-for commercial acc. When questionable if order has been received/aken’d, or has 


been accepted, fact specific inquiry needed, depends on circumstances, was notice


personalized? Was it a standard practice of notification?(Hills suits, Crtny shoe)


-acc. is not appropriate issue for summary judgemt- must be determined by fact 


finder (Toys – mall rental renewal)


-must have ken of offer to accept it (ken=assent, no mutual assent=no manifest. 


Of intent) Except offers by govt agencies (glover v. jewish war vets)


-invited perf where offeror is unclear, can say or begin perf. (s. 50, 52, 62??)


-Silence is not acc. unless enumerated that silence is acc (mcglone the bad lawyer)


-unsolicited gifts by mail never accepted by silence

1. mailbox rule- when the offeror hasn’t stated a rule for acceptance

-only applies to acceptance

-accept after rejectn is effective unless offeror relies on rejection

-accept after rejectn is good ONLY if acc arrives first, otherwise its counter-off

-doesn’t have to be received to be effective, effective when leaves yr hands

2. UCC 2-207- mirror image rule? Yes or no?

-no need for identifiable offer and acceptance, only need actions

-additional terms have own rules

-different terms have 3 methods- ko is most common* see flow chart*

3. Indefinateness

-is there a method for determining an ambiguous terms? 

Yes- enforceable k, no- no k, (Smith v. Huckeba- mobile home fair mkt vl)

-Can ct interpret terms to clarify?

-Can ct use gap filler provisions if cases for UCC?

-“to be negotiated” not definite enough term

- implied terms based on good faith and reasonable efforts standard

b. enforcement of promises
     1.Consideration/ Mutuality of Obligation

Exchange- legal something (detriment)

a. action- not legally obligated to do   OR

b. forebearance- of a legal right 

Bargain- Inducement

a. promise induces detriment/detriment induces promise

b. partial inducement ok

· waiver of any legal right at request of another party is sufficient consideration

· only promises saught after by promisee from promisor are consideration (whitten- promise to not call w was not saught after by w, only offered by promisor for him “to have something”- not bfe b/c promise doesn’t induce deteriment)

· prisoner listening to radio station for 25k award is sufficient consideration   (KSCS- listening to particular station is detriment for promise of $25k)

· Consideration made upon an invalid claim is binding if:

a. there is no fraud, and claimed consid was in good faith (bona fide rule)

b. it’s not an absurd claim, + founded in the law to the layperson’s ken

c. policy: to encourage people to settle “good faith” disputes

-     Contingent loans are investments, not consideration

· inadequacy/inequality of consid doesn’t matter

policy: freedom of k, freedom to make bad deals

· Factors after k will not defeat consideration (flora and ruby’s farm, flora got 

What she bargained for = care for the rest of her life)

· Past services are not valid consideration for a promise

· Illusory Consid: 

a. “satisfaction” ks are not illusory bc validity of perf. Depends on more than “arbitrary whim” of promissory, but on good faith standard

b. a k when one person can walk away= illusory bc neither party assumes any legal obligation= no consideration

-Requirements k (I’ll buy oil f/ only this comp if co. always provides what I need)

a. lack of mutuality and indefinateness resolved if ct can determine output from transaction history and mutuality is based in good faith

b. ex. Shut down by buyer bc of lack of orders= ok, good faith

shut down bc of curtailing losses not ok

increased orders bc of normal expansion= ok, good faith

increase bc of sudden expansion not ok

(Gulf oil v. eastern)

c. different from output k- “I’ll buy everything you produce”

· When no explicit promise, implied promise can bind one party to k

a. promises can be implied f/ circumstances (lady duff Gordon- implied k)

b. if the ct can imply limitation to make k work, it will

     2. if no C, then Reliance/ Promissory Estoppel
-effect- stops promisor f/ arguing there is no consideration for promise


-elements

a. promise

b. foreseeable reliance on that promise

c. action in reliance of promise- if reasonable to rely

d. injustice* can only be avoided by enforcement of promise (* fact specific inquiry)

-ex. Offer to sell shop, providing not sold to another- buyer incurred detriment in reliance, but knew it could be sold to someone else, not unjust to bear a loss when you take a risk (ragosta)

· Employment cases use reliance instead of breach of k bc no k to keep employees for certain amt of time- open/terminable at will

· ex. Unjust for someone to give up job in reliance of job offer bc no good faith chance at employment (grouse pharmacist)

· Where employee gives consideration of benefit to employer, add’l to services of employmt, k for permanent employ is valid, but acts which are only to the detriment of employee do not count (forrer v. sears roebuck)

Policy: needs to be a fraud component to protect from reliance as revenge

· Reliance interest: in an agreemt where either party can wdraw at any time, promise has legal effect once one party relies on other party within ken of other party  (bacardi)

3.  if no C, then Moral obligation- what SHOULD be done

- care for, improve, preserve property w/out request


-material benefit


-promise to compensate for benefit


-only remedy to injustice is performance????


-except when benefit imposed is repugnant to will of party

· moral obligation is a last resort, diff juris apply diff, some reluctant 

· exception to rule that prior acts don’t constitute consideration:

a. when consid rendered at request of promisor

b. consid was beneficial or meritorious in nature

4.if no C, then Unjust Enrichment- What OUGHT to be done 

-  a fiction, not really a k, a quasik or k in law

· class of obligations imposed/created by law w/out regard to assent of party bound, dictated by reason and justice

· Policy:equitable principal that person shouldn’t be able to enrich self unjustly 


-benefit


-expect $- unjustly didn’t pay for benefit


-no officious intermeddler (crackhead offers)


-injustice- failure to pay to detriment


-remedy is reasonable value of benefit


-usually occur with surgeons performing on unconscious people

· ex. Cant sue new owner of place enriched, but can sue estate of debtor (no transfer of debtors) 

c. preK liability- in negotiations stage only


-usually reliance in the prek stage


- look to same problems as reliance, and if intention to be bound- good faith req’d

II. Is there a way out?

a. Statute of Frauds- bars performance of certain K not in writing

Policy- lessens danger of perjured testimony with evidence, cautionary effect, easy to distinguish enforceable k’s from non.

     1. Covered K


real estate


UCC purchase greater than $500


K can be performed in less than one year

     2.  Requirements


in writing- formal or informal


some form of signature- except when both merchants

     3. Exceptions to S.F.


property- part performane or reliance


less than one year- part. Perf or reliance


UCC- Paid for or received goods, or specially manufactured goods

     
-ex. Subjuective intent to deceive can estop statute of f.(equitable estoppel), but 


focus is no fraudulent conduct, not reliance (stearns v. emery- sears case)

· ex ucc- you get as much as you pay for (50 of 100- get 50)

· part paymt for sale of 1 good is evid of existence of k w no writing req’d

b. Policing the bargain 
     1. Incapacity 
- minors cant enter into enforceable ks except for necessities


- necessities are reasonable under the circumstances (emplymt services- Gastonia)

- Only minor can disaffirm k, not other party

-minor has until reas time after age of majority to disaffirm ks entered into while      minor (adamowski- 1 yr reas time bc no loss to flight school)

-if debt is not positively disaffirmed or if aken debt after age of majority, debt is ratified and k is enforceable 

-if minor dissafirms k, has to give back what is in his possess+ gets $ back

a. “benefits rule”- upon return, full purchase price is subject to deduction for minor’s benefit f/ merchandise (ie profit)

b. “use rule”- price minus depreciation in value of merchandise

c. policy: protects minor against injust, + also fair to businesses dealing in good faith

· Mental Incapacity: clear and convincing evidence (before incap and after)

· Intoxicated persons: party not intox has to ken other party is intox to be void, 

If you make k when intox, must disaffirm w/in reas time 

     2. Misrepresentation- false statement or concealment


-misrep can be innocent, negligent, or known to be false


- “to best of my ken” is innocent misrep, but still misrep bc no ken of falsity req’d

-misrep is material when it influeces conduct of reasonable person 

· affirmative action of hiding something is misrep (concealmt w/ intent)

· duty to tell only when buyer cant ken or special relationship btw seller/buyer

· although there’s a misrep of facts, signor still has duty to examine documts and has ability to understand and comprehend document

· 3 part test for duty to disclose:

a. seller knows buyer has specific use intended that is not possible 

b. seller knows or has reason to know that buyer doesn’t understand character of land that makes intended use impossible

c. buyer doesn’t have opportunity to get that info

     3. Duress- distinguishes routine nego threats w/ wrongful/ improper threats that take 



take away free will

· threat to do something you have right to do is not wrongful threat

· embarrassment not= to ctrling will

· threat to lose job is enough to threaten free will, but must be det by jury, not law- FACT SPECIFIC inquiry

· K is under duress if:

a. forced to agree bc wrongful threat

b. economic duress- threat to breach k by w/holding goods  AND

1. couldn’t get goods elsewhere  AND

2. ordinary remedy for breach of k is not adequate

· Duress shows up during different times in life of k as:

a. during formation as “assent”

b. during performance as “modification”

c. during completion as “full accord and satisfaction”

     4. Unconscionability-  unenforceable k bc shocking to the conscience/ societal values

· FACT SPECIFIC

· Look for redflags like fine print, adhesion k, education or expertise, illogical risk, grossly unequal bargaining pwr* see flow chart*

· Policy/Problems: when do we stop protecting people and start being paternalistic and dictating what people do with their $ or who they sell to?

Find balance btw protection and dictation

· Remedies from ct: 

a. carve out uncon part

b. nix whole k if terms are pervasive

c. ct makes up new, reasonable terms- RARE

     5. Public policy- illegal activity/ exculpatory clauses

· cannot enforce ks where one party performs illegal act to complete perf, even 

when k is legal WHEN illegal act is directly related to k

· exculp clauses: cannot shift risk for liability for intentional conduct, gross 

negligence, or wreckless conduct

· cannot avoid negligence in a public industry, against public interest bc no 

other choice but to use services of places like hospitals and banks

· where parties are equally guilty, relief for less guilty party (ie getting a loan from a loan shark, or bribing a public official to get out of nazi germany)

· Non- compete clause: public policy must balance the restraint of trade v. protection of employer’s legit interest; trade secrets and business setup

a. geographic, time, and practice restrictions must be reasonable

