I.  Personal Jurisdiction- it’s waivable!

     Policy: jurisdiction always has to do with substantial justice and fair play 

A. Exceptions- fraud, inducement, or force
B.  Consent

1. implied 

a. State law which creates consent to jurisd f highway use is C bc of benefits received f state (Hess)

b. Gen Appearance: for ltd purpose of determ jurisd, party submits to ct jurisd- includes discovery

c. can be rule 37 sanctioned for failure, including loss of personal jurisd

2. express
3. Forum selection Clauses (fsc) aka jurisdictional ouster

a. fsc are prima facia valid- it’s burden of contest. party to prove invalid

b. test for fsc in k that are not fully negotiated [carnival]*:

1. bad faith? Is fsc designed to discourage litig.? (ie Mongolia)  OR

2. is consent to fsc by overreaching or fraud?  OR

3. was there reas. notice + option to reject w/out impunity?

(modification after pymt w no impunity for change of mind is not 

 reasonable notice or option for impunity [Norwegian])

B. Jurisdiction over Corporate D’s or Individuals if not domiciled

DON’T CITE GATOR!

1. general jurisdiction- when cause of action isn’t related to forum state or 

    activities of foreign corp in that state and there are enough non-claim contacts

    to create jurisdiction

i. Substantial Continous Contacts and Reason’ness [gator] (not min contacts)

Factors:

a. unilateral acts don’t count

b. D is domiciled in state OR

c. need continuous and systematic contacts AND

d. reasonableness evidenced by:

- burden to D, P interest, purp. avail, extent of conflict w other jurisds

- forum state’s interest in litg, most efficient forum, avail of alt forums

- Gator: substantial mail order and internet based commerce (6% sales)



e.   does D “make sales, solicit or engage in business in forum…hold 



      lisence or is incorporated there” [gator v. ll bean]- “economic reality”



f.   drawing checks from bank in forum, purchasing large quantities of 



     helicopters and training pilots from forum, sending CEO to meetings in



     forum did not give texas gen jurisd. Over Columbian Co. 

“D never performed operations in TX, or sold any product that reached Tx, and never solicited business in tx [helicopteros]

2. specific jurisdiction- claims f activities arising in the forum state, factors:

    i.     minimum contacts, (not only1x)

    ii.    obligations related to in-state activities

    iii.   protected/benefit from state laws (ie privilege of doing business)

    iv.   volume (not a specific amt)

    v.    state citizen’s interest (convenience to P v. D

    vi.   state’s interest in protecting its citizens (McGee)

    vii.  no unilateral actions (hanson v. denckla- Delaware trust case)

    viii. Reasonableness (asahi test):

1. burden on D, interest of forum state, P interst in relief, efficiency

2. interest in relief in forum state over another jurisd, 

3. extending jurisd to foreign parties undesirable

ix.    Purposeful availment –Calder Effects Test

1. intend product to reach forum (circulation)

2. brundt of effect/harm is felt in forum

3. knowingly cause injury in forum state

x.    Direct distributor placement into stream of commerce (asahi)

xi.   NOT consumer placement into stream of commerce* (WWVW)


           *note- Gray says consumer placemt ok- but is state ct decis


    Policy:


  
1. it should be reas. foreseeable*  that D would get hailed into ct in forum



    *forseeability is a policy and factor



2. prevent inconvenience of being hailed into distant forum



3. jurisdictional/ sovereignty limits among sister states

D.  Internet Jurisdiction- note there is no Supreme Ct case on this

1. specific jurisdiction [panavision- 9th c.]

a. purposeful availmt to benefits, protection of forum state (calder):
i. intentional act (ie sales, solicitation, targeting customers)

ii. aimed at forum- [must be Focal point of activity ,luban- 8th c.]

iii. D ken to cause bulk of harm in forum state

b. claim arises from or results from D’s forum- related activities

c. jurisdiction is reasonable- to satisfy DP (7 part int’l shoe test)

i.     extant of D’s purposeful interjection

ii.    burden on D to defend in the forum (“inconvenience must be so great

       as to constitute a deprivation of due process to overcome clear 

       justifications for the exercise of jurisdiction”)

iii.   extent of conflict w the sovereignty of D’s state

iv.   forum state’s interest in adjudicating the dispute

v.    most efficient judicial resolution of the controversy

 vi.   importance of the forum to the P’s interest in convenient, effective

       relief

vii.  existence of an alternative forum

viii. no one factor is dispositive- ct must balance all 7 factors

2. general jurisdiction
      a.  forseeability- would expect to get hailed into ct in forum? [music millen.]

      b.  not enuf to have a passive website that posts info, must be “interactive”

c. “interactive”- deliberate action in forum like transactions or purp avail-mm

c.  not enough to have few contacts

d.  deliberate presence and active solicitation [gator]

E.  1. Quasi In Rem 2: overruled, prop in state allowed jurisdiction over owner unrelated 

          


To property

     2. Quasi In Rem 1: jurisdiction related to property when other party has interest 




related to prop. (ie money owed for painting it)

     3.  In Rem: jurisdiction directly related to property, other party has direct interest in it


           bc may be entitled to own it (ie mortage or debt collectors)

     4.  In Personam: personal jurisd

F.  Service/ Notice- adequate notice is real and timely 

     Notice must be best possible under the circumstances, give service you’d give if you

     Were really trying to reach someone- cost can’t be a consideration [Mullane]

1. Personal Service Always est. jurisdiction bc:

    i.  historically has always been so and considered fair (strict constructionist)

        remember capias ad respondendum
    ii. satisfies modern standards of reason’ness, fair play and subst. Justice

2. Personal Service is not always required, Notice IS (dp=notice +opp to be heard) 

i.   Reason’ness Balancing test- for D to receive adequate notice, not necessary            to actually learn of suit, but procedures used must have been reasonably 

likely to inform him, even if they didn’t inform him

    ii.  ken recipients Require mailed notice


    iii. unken- notice by publication is enough (newspaper)

3. Service invalid if fraud, inducement, or force


    Transient Service is ok unless fraud- capias


4. Class action notice and consent:


     i. notice must be practicable


    ii. opt out provision needed, but not opt in 


   iii. adequate representation

II. Venue/ Forum Non Conveniens (transfer/change of venue) - Venue is waivable!

     Def: District Ct can move to any place where claim might have been brought

A. 28 USC 1391- proper venue is where Substantial part of claim arose or where D resides (if 5 D’s from different states, all 5 districts are proper) or if real property

where the property is

ex Bates: debt collection forwarded to Ny- venue is Ny

B. 28 USC 1404a- Forum non conveniens has public/private interest balancing test:

1. private interest- ability to get witnesses, proof, evidence, view of premises

2. public interest- JE, intrst in holding US corps accountable, US judges ken of 

    foreign law [piper aircraft]


3. Can’t use as reason for fnc bc law in other jurisd is more favorable 

C. Transfer- 1404- applies in national cases if D files for it
D. Removal- see SMJ   

III. SMJ

A. Background:

1. FRCP 8a1- pleading establishes jurisdiction

2. FRCP 12h3- cannot waive smj, most favored defense, can bring up anytime

B. Types

1. Diversity

2. Federal question

3. Supplemental Jurisdiction 

4. Removal

C. Restrictions

      B1. Diversity: P must be domiciled in different state from all other Ds

i. domicile

a. for US citizens- where you INTEND to stay indefinitely [Mas]

b. for perm res.- yr a citizen of the state you live in 

ii.   resident- don’t need residency for diversity (ie I’m a resident of OR) 

      citizenship- evidence of domicile

iii. Original Jurisdiction- USC 1331- diversity doesn’t matter in fed questions w orig jurisd, see 1441b

      B2. Federal Quesiton 
i. Amt In Controversy

a. particular amt being asked for must be allowed by substantive law (more than 75K)

b. amt satisfies div. Req. if made in Good Faith at time of claim, Even if you 

    receive a judgement for less than that later on


      c. Rule 18- can aggregate claim v. 1 D


      d. Rule 20- can NOT aggregate claim v. 2+ D


      e. Rule 23- can’t aggregate claim in class actions?


ii.  Well Pleaded Complaint

a. WPC establishes SMJ on the FIRST day suit is filed

b. Only P claim gets you in fed ct, if D brings up fed issue, it’s not fed question for SMJ [Louisville v. motley]

c. 28 USC 1257- state cases can get certified in fed ct.

iii. stated cause of action- fed juris doesn’t exist if the fed statute doesn’t specify a

     private cause of action  (ie if only the AG can bring suit) [merrell dow]

       B3. Supplemental Jurisdiction – aka old ancillary or pendant jurisd.


  Def: additional claims and parties may be brought into a federal case w out 


  Independently satisfying SMJ requirements once there is a basic controversy as 


  To which there is SMJ


  Old Rules: pendant- state claim brought be P



        Ancillary- state cliam brought by D or tpD



        Pendant party- new parties from same claims- see below


  28 USC 1367a: in any case where fed ct has original jurisdiction, they also have 


  supplemental jurisd over all other claims related to claim in action under orig. 


  jurisdiction- when they form part of same case or controversy. Includes claims 


  involving joinder or intervention of add’l parties. (can add parties and claims)

   pendant party: P sues D1 under fed claim, then sues D2 and D3 for state law 


  Claim f same transaction. No fed claim or diversity against D2,3 but allowed 


  Bc same nucleus of facts (a plane crash) [gibbs]

  28 USC 1367b: Exceptions, if orig. jurisdiction is based solely on diversity 


  when core claim is founded only on diversity, additional claims by d are w in

  supp. Jurisd., but add’l claims by P or new parties added under Rule 19 are    

  restricted to prevent forum shopping


  Note- if jurisd is based solely on diversity, you also must have amt in controv. 



Requirement. Can be added for claims against 1D, but not bwt 2Ds


  Application- D can bring in other Ds w out diversity, but P can’t. Strategy for P


  Is to hope D brings other Ds in.  

  28 USC 1367c: if the judge wants to exercise his right to decline supp. Jurisd.

  

   He may use 1-4 if it is a reasoned decis


  Bc:
1. claim raises a novel or complex issue of state law



2. claim substantially predominates over the orig fed claim



3. district ct has dismissed all claims*it had orig jurisd over



   *note- the later the ct dismisses orig claim, the less likely to dismiss 



    supplemental claims bc of JE

4. exceptional circumstances, other compelling reasons

note- if ct uses this catchall, they must provide reasoning

  UMW v. Gibbs: 2 claims are part of the same controversy if they “derive from 


  A common nucleus of operative fact” (ie same transaction or occurance)

       B4. Removal procedure- standard for allowing this is prejudice to D

i. D files notice of removal in fed ct and a copy at state ct

ii.   w in 30 days of receipt of official service

· 1446b “service or otherwise” means official service

ex: can’t just fax a copy of complaint as service [Murphy bros]

· policy: shouldn’t have to choose yr forum before yr an official party

iii. must state grounds for federal jurisdiction

iv. other side then has 30 days to file motion to remand

iv. USC 1441b- cant’ remove when any D is a citizen of forum state

iv. USC 1441a- when 1 party is unnamed the other party can remove

v.  1441 c- can remove all claims together or judge can remand state claims 

       C. Restrictions- non Removable actions 28 USC 1445- can’t remove f/state to fed

i. Railroads can’t remove- (a)

ii.   fed ex/ups (carriers) unless greater than $10K (b)

iii.  workers comp (c)

iv.  domestic relations/probate (from class)

v.   VAWA (d)

IV. Choice of Law

Erie Problems- only apply this line of cases when fed case w state law issues
Erie: leg made or ct made common law by state’s highest ct is basis for deciding state 


Issues in fed ct

Twin aim: 1. avoid UNFAIR forum shopping


     2. equal admin/protection of law under state and fed ct   [f Hanna pt1]

RDA: fed cts must apply substantive state law in diversity unless C, fed treaty, statute 


Says otherwise

York: apply state law if outcome determinative- can be substantive even if procedural 


(like SoL is substantive under York) so there is same outcome in state or fed ct

Byrd: modifies York, OD test applied day the claim is filed creates new balancing test:


1. state interest (cannot alter nature of fed fact finding and juries)


2. OD is one consideration among 3


3. Countervailing Fed Interst- even when it’s not a fed cause, importance of 


    “independent federal system” w own procedural rules- esp if C like 7th rt to jury

Cohen, Ragan, Walker: if no conflict btw state and fed procedure apply both

Cohen: FRCP didn’t require bond, state law did- ct says no conflict apply state (both)

REA USC 2072: a) SCt/C have right to create fed rules of procedure which are used in 


Fed ct UNLESS



   b) fed rule “modifies, enlarges, or abridges a state substantive right”

Hanna v. Plummer: Apply if conflict btw state and fed


Part 1: (dicta) if there wasn’t a fed rule, you apply OD test on first day w Erie 



Twin aims in mind- is this unfair forum shopping and unequal admin law?



If OD, then it is both


Part 2: when FRCP exists apply unless mistake by SC or Congress- never use OD



Test when FR’s exist

Burlington: FRs are facially valid, includes FRAP and FRE

Ely article: 3 situations 


1. if case involves fed statute- C/superemacy clause applies- use fed


2. if non statutory judge made law- use erie, rda, hanna part 1


3. if FR, use REA 2 part test, Hanna part 2 (ie don’t apply if abridges subs law)  

Mason v. Emery: dct can apply what it thinks the law of state will be in future based on:


1. logic


2. other/majority of state’s rules


3. strong dicta from state’s highest ct

“case need not be explicitly overruled to lose persuasive force”

Gasperini- applying ny app review law would change amt of judgement, therefore when


Amt of judgemt is changed, it’s substantive – apply state

Review: Salve Regina College: de novo review of fed ct decisions sitting as state ct 


(before case- deference given to “special expertise”)

Reverse Erie Problems: what law does state ct apply when claim is mixed state/fed?

Dice v. Akron: state cts can adjudicate fed claims, but state laws are never controlling


-apply fed precedent for substantive law


-apply fed law if conflict btw state and fed procedure


- fed procedure is esp binding on issue of judge-jury allocation

NOTE for SoL as substantive law: M says the day it is up, you’ve lost your right 

Substantive rules- define your rights

Procedural rules- the mode or form of adjudicating that right 

V. Fed Common Law

     1. [Bivens v. 6 unken FBI agents] implied fed cause of action for violation of 4th
     2. Test if there is and imlied Fed right of action: [f ct v ash]

a. is the P one of the class for whose benefit the statute was made?

b. does leg intent explicit or implicitly deny or create remedy

c. is it consistent w legislative scheme to create remedy for P

d. is cause of action typically in domain of state law or fed law?

      *note- you must show damages to recover

     3. Sanctions- chambers: fed cts have common law right to sanction even in absence of 


fed or state rule- or when state rule doesn’t allow it

VI. Jury Trial
1. Process of Jury Trial


a. jury selection


b. opening statements


c. presentation of evidence


d. argument


e. instructions by judge


f. jury deliberation and verdict


g. post trial motions and judgements

2. Right to Jury Trial

A. 7th Amend. Right to Jury Trial*

*7th inapplicable to administrative hearings [Curtis v. Loether]

B. FRCP 38a. Right to jury trial by 7th or statute is inviolate

                       38b. have 10 days after the filing of last pleading to demand or you lose it

C. 1.  with mixed issues of law + equity, always try legal issues first 

2.  7th a. trumps the frcp right of trl judge to schedule her docket [beacon theater]

3.  issues “incidental” to legal/equit. ARE legal issues and Always get jury [dq]

4.  $ claims Almost always legal (except back pay and restitution) [dq- curtis]

5.  WHEN statutory cause of action can go to jury [tull test]:


i. if the nature of action is historically analogous to action at time of C


ii. if Remedy Sought traditionally got jury trial- more important (ie $)

VII. JMOL- judgement as a matter of law
       A. FRCP 50(a): (like 56) if during trial there is no Legally Sufficient basis, judge



          May grant jmol (discretionary)

                       50(b): Prerequisite is that you must make motion at close of all evidence, 



         the you “renew” your motion ( semantics to avoid C’l criticism)



         either party can raise at closing of other partys evidence [2 motions]


           50(c): if don’t get JMOL, can make motion to renew Jml or in alternative



         can make motion for new trial, both w in 10 days of entry of judgmt

       B. FRCP 61: we don’t reverse cases for “harmless error”- 51 defines 

       C. FRCP 60: relief from judgement (extremely rare)

       D. “legally sufficient” is standard for evidence (Galloway- 8yr gap in record isn’t ls)

       E. Conflicting evidence is ok, it’s job of jury to pick btw conflict. Evid (lavender)


*Distinguish btw No evidence (speculation) and Conflicting evidence (choice)*


jury chooses btw conflicting experts as well

       F. Burden of Proof is on P Except:

i. w multiple D tortfeasors (summers v. tice hunting case)

ii. burden Impossible to prove use market share ( Des cases only ) 

VIII. New Trial/ Remittitur/ Additur

A. New Trial

1. Rule 59- note (d) judge can do this on own initiative

2. appellate review standard:


i. could a Reas jury have made this decis based on the evid in record?


ii. did the judge Clearly Abuse his discretion?


iii. Do NOT make de novo review of the facts [Ahern- the boston case]

B. Remittitur

1. not a C’l violation bc jury decided the amt eventually decided on 

2. Also bc of precedent, practice, and history [dimick]

3. not appealable- [Donovan v. penn shipping]

       C. Additur


1. unC/ 7th, bc jury didn’t decide the increase of damages (an issue of fact)


2. also bc has no history, in fact negative history 


3. dissent argues that ct is not bound to procedure of 1791 [dimick]


4. may not be appealable- 11th c doesn’t allow bc of [Hattaway v. McMillian]


4. Few situations allow additur- some state cts and fed cts sitting as state cts  can 


    use if state laws allow it

IX. Verdicts/ Juror Impeachment
A. Definitions:

1. jury retires- goes to deliberate

2. jury discharged- legal duty comes to an end, excused

3. Rule 58 entry of judgement- judge enters judgemt on separate document

B. Verdicts- 3 types (3rd is judge as trier of fact)

1. FRCP 49(a): special verdict, see pg 657 note 10


i.  requires written finding of each issue of fact, judge then makes verdict



    based on answers 


ii. parties can bring objections to inconsistent jury answers after jury 


     dismissed- is not waived [whitlock v Jackson]


iii. if judge omits an issue of fact in jury instructions, objections must be 


     made to allow submission of issue to jury before the jury deliberates or 


     else waived. 

2. FRCP 49(b): general verdict accompanied w general answers to interrogatories


i.   when answers are consistent w each other, but 1 or more is inconsistent 


     w verdict, ct MAY return jury for further consideration OR judge can


     enter judgemt according to ansers notwithstanding the verdict Or order 


     new trial 


ii.  when answers are inconsistent w each other and one or more is 

     inconsistent w verdict, CAN’T enter judgement, ct returns jury for 

     further consideration or orders new trial


iii. Can’t bring objections to jury inconsistencies after jury dismissed 


     Why: gen verdict has own safeguards to inconsistent answers

C. Jury Impeachment- only in 2 situations

1. statutory law- by chance (we flipped a coin)

2. when juror wants to get on jury so bad they lie and ct finds out [sopp v. smith]

3. evidence allowed:


i.   only extrinsic evidence, like an overt act [Hutchinson- bailiff’s threats]


ii.  intrinsic (feelings, emotions) not allowed


iii. evid not allowed which only Influences in uncertain way (being high)


    [tanner v. us]

4. old rule-no impeach some states still have this, new rule- iowa (above), fed rule evid 606 same as above

X. Appeals
       A. Rule 58-30 days to appeal unless U.S. is party, then 60 days, from entry of judgmt


NOT jury verdict

B. 28 USC 1291a: (de ja vu to yr app brief) ct app have jurisd after final decis

C. Abstentia- fed ct can abstain from hearing a case it otherwise has jurisd on bc of:

     1.  congestion in fed ct docket

     2.  difficulty of state law questions 


3. existence of related litigation in state ct

D. final decision- has been decided on the merits [quakenbush]

 E.   28 USC 1447d- can’t appeal orders to remand EXCEPT remand pursuant to 1443- civil rights cases are reviewable 

F. Collateral Order Doctrine (aka interlocutory appeals):


Allow appeals of orders collateral to merits of the main issue, even if main issue


Isn’t final yet WHEN:

1. separable- procedural issue nothing to do with merits

2. effectively un-reviewable upon final judgment (ie sov imm claim)

3. ct order reviewed is the final decis on the issue looked at                 [cohen]

4.   can’t get IA for private rights k’d for- not important enough  

      G. 28 USC 1291b: “final judgment rule” MAY get interloc app Short of final judg if


1. question is one of law


2. must be controlling 


3. substantial ground for “difference of opinion”


4. must materially advance ultimate term of litig. (ie a big patent case for JE)


*judicial discretion*


*2 day trials don’t get this [cardwell v. chesapeak]

       F. Mandamus- an order for lower ct to obey higher court


- extraordinary remedy reserved for extraordinary circumstances (will v. u.s.)


- to get it, need support in the record (ie judicial opines)


- mandamus is not a punitive remedy, it exists to enforce the law


- used to curtail abuses by ct, judicial usurpation, embarrassing govt in int’l issues


- ct has never upheld review for writ bc of decis w out dismissal- must be huge!

      G. App. Review of Judicial Findings of Fact*


*note 7th doesn’t allow judicial review of Jury findings of fact


- general standard of review for findings of fact is “clearly erroneous” (52a) 


- de novo review for mixes findings of law and fact


- C’l questions, facts get reviewed more closely- full de novo review [bose]
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