WILLS & TRUSTS – Vail – Chris Parta for Spring 2006


Ch. 1 - Lawyers, Estates, and Trusts  

Ch. 1.01 Fundamentals of Trusts and Estates

I. 2 ways to transfer property to the next generation

A. At Death: (breaks down into)

1. Intestacy – statute tells you – estate transfer by operation of law

a. This is what happens when you don’t plan

b. Very few choose intestacy as a means of transferring property

c. Get an “administrator” appointed by court to be personal representative

2. Will – simply a written expression of your wishes

a. If have a will, the court will take great pains to give effect to your intent

i. If can figure out the intestate wanted will carry it out

ii. With very few exceptions

b. Will get an “executor” to administer the will (not court appointed)

B. While Alive: make “lifetime transfers”

1. “probate alternatives” - Will consider many of these

MALPRACTICE

Historically, it was nearly impossible to sue lawyers for malpractice in estate planning because there were 2 RULES that protected “the incompetent lawyer”:


1. Privity Rule: only the client may sue the lawyer for malpractice because the client is the 

    only person in privity with the lawyer, and the lawyer only owes a duty to the client

· Because mistakes typically are not uncovered until the client is dead, and such mistakes often only hurt non-clients (the intended beneficiaries) this privity requirement effectively barred will beneficiaries from recovering.


2. Statute of Limitations: Under the negligence standard, SOL begins to run on the date of

    the document’s execution (when the negligence was committed), which may be many years 

    before the testator dies and the mistake is found.

· So by the time the testator dies and the mistake is found, the SOL likely already passed, barring suit.
MODERN MAJORITY RULES: 

· Most jurisdictions have thrown out the privity rule in estate planning: a disappointed beneficiary, although not in privity with the lawyer has a negligence claim against the lawyer.
· No longer require privity between lawyers and π – can sue if you are the intended beneficiary (identified by the donor as an object of the grantor’s intent )

· So have adopted the “3rd party beneficiary approach”

· Holsapple v. McGrath – extends the rules relating to wills to will substitutes as well

· Test: (uses some reasoning of Schreiner for 2 part test)

· The π was specifically identified, by the donor, as an object of the grantor’s intent, and;

· The expectancy was lost or diminished as a result of professional negligence
· *A nasty thing about estate planning = Damages often = value of the entire estate! – and easy to calculate – not up to a jury 
· Most jurisdictions now apply the Discovery Rule to the statute of limitations: SOL begins to run when the negligence is discovered (typically, the client’s date of death)
Evidentiary Standard: When suing for malpractice in estate planning, the ( must establish that:

1. the ( was specifically identified, by the donor, as an object of the grantor’s intent, and

2. the expectancy was lost or diminished as a result of professional negligence.

2 Ways of Applying the Evidentiary Standard: (1) Must the person be a beneficiary named in the instrument itself? or (2) Can the ( use parol evidence (evidence outside the document) to prove she was specifically identified by the donor as an intended beneficiary?

· Re: extrinsic evidence in probate court: Probate court much more willing to allow extrinsic evidence to aid in interpreting a will than in the context of malpractice suits.

Tips for drafting a will: any will, no matter how long or short is based on 2 things:

· 1 – Ask the right questions = Find out how the client intends for his property to be disposed of in a variety of different circumstances. (e.g., divorce; if a child dies first; if he and his spouse die in a common disaster).

· 2 - Accurately and clearly state the client’s intent in the will.

· Create a definition section up front in the will to define terms, and use consistent terminology throughout the will.

· Use checklists****

· A “Will” is a written expression of the decedent’s intent

· This will on pg. 14 does not tell us clearly what the intent was

· So would go to court to have a judicial proceeding to “discover” what the decedent’s intent was

· Main problem with discover process is that in this case Alice didn’t have any intent

· What we are dealing with in a lot of poorly written will cases is the search for the decedent’s missing intent

· Lots of presumptions used in court to decide

· But these are all rebutable presumptions – get into a lot of costly, he said, she said litigation

Ch. 1.02 An overview of Inter-Generational Wealth Transfer
PROBATE

f

Probate system: The judicially supervised process developed for collecting the decedent’s assets, satisfying creditors, resolving disputes among claimants, and distributing what is left to the appropriate persons or institutions (as determined by will or intestacy statute).

· Probate court has exclusive jurisdiction over transfers of property at death.

· The ONLY way to transfer property from a decedent to a living person is by probate decree (theoretically).

· What property is subject to probate? Only property that is owned by the dededent / titled in the decedent’s name at the time of death is subject to probate.
· Chart on pg. 13 - Avoiding probate is a fond desire for a lot of people – How do you do that/ how do you avoid probate?
· Since the probate court has jurisdiction over property owned by a deceased person, don’t own anything when you die = ways to do that

· Give gifts – but don’t want to give away out right
· A variety of “will substitutes” that allow you to make transfers during your lifetime and you still have control over it, but when you die you don’t own any of it
· Examples of property NOT subject to probate because there is NO ownership at death (non-probate transfers):
· life insurance proceeds: directly payable to named beneficiary by virtue of decedent’s contract with the insurance company
· joint tenancy property: when joint tenant dies his interest disappears and the surviving joint tenant continues to own the whole thing
· retirement benefits: another contractual benefit—the decedent contracts with his employer to pay money to named beneficiary when he dies 
· as with life insurance, the decedent himself only holds a contract—no money—when he dies

· property in lifetime (inter vivos) trusts: legal title of property is transferred to trustee during the life of the grantor, and the trustee owns the property subject to fiduciary duty to use it for the benefit of beneficiaries; the trustee, not the grantor, owns the property at the time of grantor’s death, and then transfers the property to designated beneficiaries under the terms of the trust, thereby avoiding probate
· payable on death (P.O.D.) accounts: another contractual benefit—direction to pay stock brokerage account to beneficiary if decedent dies
The Probate Process

· First question after death is Was there a valid will?

· If yes, then the will is admitted to probate and carried out

· But if court decides do not have a valid will then property goes to probate

· So need to go into probate court one way or the other actually

· Probate court appoints someone to oversee the disposition of decedent’s property.

· known as “administrator” if decedent died intestate (without a will)
· known as “executor” if decedent died testate (with a will)
· MODERN TERM: Today, simply called “personal representative” in either case.

· a big area of conflict among beneficiaries
· deals with taxes and taking deductions
· Therefore this is a BIG/IMPORTANT choice in a will
· Bernie note - May be good to name an institutional executor in order to avoid family conflict
· P.R. carries out 3 Steps in probate process (judicial proceeding):
· 1. COLLECT decedent’s assets/property – enforce contracts; collect wages; sue in tort for claims decedent had at death, etc.
· 2. PAY decedent’s debts – pay creditors, expenses
· 3. DISTRIBUTE what’s left to those entitled to it, per provisions in will or intestacy statute [hopefully no disputes!]
Location of Probate: GENERAL RULE = decedent’s domicile at death has probate jurisdiction

· EXCEPTION: location of real estate dictates probate jurisdiction for that property—so if decedent owns real property outside the domicile jurisdiction, must probate more than once (once for domicile jurisdiciton, and once for every other jurisdiction where decedent held real estate)
· have to hire attys in all of these places to probate the property so very expensive

MAJORITY RULE: ex parte probate – appointment of P.R. is ex parte process; P.R. then gives notice to allow opportunity to object to admission of a will ( if no objection, don’t have to go to court!

· Letters of Administration = proof that someone is the P.R., issued by the probate court
MINORITY RULE: everyone goes to court to contest whether to admit the will to probate; hearing to prove validity of will by witness testimony

Is Probate Necessary?

· Probate is not required; it is only an available alternative.

· If a lawyer probates an estate that does not need to be probated, and charges a fee for doing so, then this may constitute unethical conduct (charging a fee for services that aren’t necessary).

· If no other theory authorized a transfer of property, the probate process comes into play
· The probate process is the backstop of all these other methods
· This is Commonly referred to as “the title clearing process of probate”
· If someone owns something and there is no other instrument showing ??, then the process comes
· 2 Main BENEFITS of Probate:
· 1. Title-clearing function – probate is the only way to get clear, marketable title 

· Decedent’s Real Property: Difficult to sell if title still in decedent’s name. To get marketable title, beneficiary needs a probate decree to reflect new ownership.

· Alternative to probate: If there is a valid will, a title insurance company might be willing to insure a title in beneficiary’s name based on affidavit of heirship, proof of death (death certificate), and payment of higher premium 
· Decedent’s Personal Property: While there is title to personal property, typically no documentary evidence. Best evidence of ownership is possession, and no potential buyer will question title to personal property if in beneficiary’s possession prior to sale. [So title-clearing not an issue, but still need probate to transfer property owned at death.]
· Decedent’s Car: Again, cannot sell if title still in decedent’s name. Probate decree is one way beneficiary may obtain marketable title.

· Statutory alternative to probate: DMV authorized to issue new title certificate if decedent’s death proven (death certificate).

· Decedent’s Bank Account: If survivor’s name not on signature card or if it wasn’t a joint account, cannot access funds to pay creditors. 

· Statutory alternative to probate: Bank may make payments in name of decedent if death is proven (death certificate).

· Decedent’s Valuable Sculptures: As with the real estate, beneficiary may want to sell the sculptures one day, and art will be difficult to sell if title still in decedent’s name. To get marketable title (and to assure the buyer of the providence (history of purchase/transfer of art)—art not forged or stolen—of the artwork), may need to get probate decree to reflect new ownership.

· Alternative to probate: Might be able to satisfy the buyer by proving decedent’s death, etc. But if cannot find someone willing to buy art from the family without a probate decree, then must go through probate. 

C. What about car?

1. This is where legal theory and pragmatic reality part ways

2. Consider this question “Who do you have to make happy?”

a. The jerk behind the counter at the DMV office

b. If they are happy they will change title

3. But if get title changed, then in this case, is the car “tangible personal property”? b/c the kids still get half of the rest of the estate so would get half of value of car

a. Probably only need to worry about if family dynamic is not good

4. Just remember the family dynamic

D. Other property and The property in the adjoining estate?
1. Only a WA court has power to probate the property in WA

a. Ancillary probate can come into play (have to go to probate twice – once in each state)

2. Who do you need to make happy? – the title insurer

a. If have title insurance then can sell to prospective buyer

3. How do you make the title insurer happy? In theory would say get a decree from the probate court showing title, but in pragmatic reality:

a. Answer = convince them that the risk is very low

i. Show them copy of will

ii. Copy of death cert.

iii. May have to give them an indemnification agreement

iv. Pay a higher premium

4. Some title insurance companies will do this and some will demand a decree so shop around

E. Lesson from these examples – there is a difference between legal theory and pragmatic reality and don’t always need to charge your client a bunch of money for probate

1. Make calls and find out about who you have to make happy
· 2. Cut off claims against the decedent’s estate
· Non-Claims Statute – ORS 115.005: In Oregon, creditors have 4 months to present claims against decedent’s estate; if not, the claims are barred. This is true for both matured and unmatured (e.g., tort claim not yet discovered) claims.
· e.g., Where decedent was a doctor or lawyer, should probate immediately to start the SOL running to cut off future malpractice claims.
· e.g., May also be desirable where decedent owned small, unincorporated business.
II. Process of probate

A. Many states now (newer) have switched to ex parte probate
a. And if probate, on its face looks prima facie valid- then boom stamps it and admits to probate and validates the person named as executor of the state
B. Notice to interested parties
1. Then give interested parties notice and they have an opportunity to object
2. ORS 113.075 – have 4 months to file a will contest in OR
3. ORS 114.505 – “Small Estates” – probate by affidavit
a. A successor
C. Pay debts 
1. Use the courts authorization to collect funds
2. Then pay any debts left out there
3. ORS 115.005 (especially sub (2)(a)  - creditors of the decedent have 4 months in which to file claims against the state and if fail, they are barred
a. A mini SOL
b. ***This may be a reason to go to probate, even if you don’t really want to
i. if a doctor or other profession that may have someone come later on and making claims against you or your estate
c. statute applies to mature as well as unmatured claims – applies to all
4. used to be able to put notice in a paper of general circulation = meaning not very well known, but now ended

a. Tulsa Prof. collection Servi., Inc. v. Pope (US, 1988) – unless personal representatives provide actual notice to known or reasonably ascertainable creditors, the probate process will not cut off the creditors’ claims.

b. If know of a creditor you must give them personal notice

c. Is a violation of due process to publish in a paper and then stiff someone if they don’t come forward

d. But this still applies to unkown creditors

e. So going to probate can be like getting some insurance here

D. Distribute
E. In general – probate process
1. Is getting less and less important
Guardianships: Minors and incompetents (adults unable to care for themselves) need guardians.

· 2 types of guardians:
· guardian of the person: cares for the child (or incompetent adult)

· guardian of the property: authorized to deal with the property owned by the minor (or incompetent adult) – deals with wealth management / preservation of property

· A parent is NOT automatically the guardian of the property, but is automatically her minor child’s guardian of the person

· ONLY someone with court permission or a court-appointed legal guardian has legal authority to deal with a minor child’s property. 

· guardianship has also been a long, expensive, pain in the butt proceeding b/c

· historically, guardians have severely limited powers to deal with property belonging to your ward

· idea in England was that guardian could only expend money after court approval 

· think of crazy example of buying shoes

· use car example

· the kids are minors so they cannot sign to sell the car so Jeremy needs to go into probate court to get appointed guardian of the 2 kids

· but legal theory and pragmatic reality are different – probably can go down to DMV and sign for the kids

FEDERAL WEALTH TRANSFER TAXES

III. Federal Wealth Transfer Taxes

A. Generally 3 types of taxes

1. Gift tax – during life

2. Estate tax on death

3. Generational skipping tax (GST)

B. Congress unified the Gift tax and Estate tax in 

C. What they do is tax total, cumulative, wealth transfers by an individual

D. Operate by – 

1. if you make a gift during your lifetime, it is a gift and gift tax applies

2. if make a gift at death then estate tax

3. both have the same unified tax table

a. in theory may think that give away now or give away later it doesn’t make any difference b/c use same tax table

E. every person is entitled to give away a certain amount of money tax free

1. prior to 2001 Congress the exemption was $675,000

2. see chart on page 26

3. in 2010 the estate and GST will be repealed and in 2011 the repeal sunsets and all the exemptions goes back to 2001 levels

F. the gift tax and the estate tax had the same rate from 2001-2004, but then the estate tax split and estate tax exemption increases and gift tax does not

1. that exemption amount is represented by what is called a “unified credit”

2. credit = a dollar for dollar credit against the tax due

G. Unified Credit – can give away up to $2 million tax free and after that you pay a tax

1. Dollar for dollar offset for the tax due

H. Lifetime giving – has benefits

I. “Annual exclusion” – another lifetime giving benefit

1. can give $12,000 to any individual, tax free, each and every year

2. can give that amount to as many people as want, just not more than $12,000 each

3. started at $10,000/year is now $12,000/year

4. the annual exclusion only goes up in $1000 increments

5. ***so think about if have many descendents and can distribute over time at $12,000 or current rate per year

6. completely ignored for tax purposes

Estate and Gift Tax

· Estate and Gift Taxes are both graduated taxes: the more there is, the higher the tax rate.
· The two taxes now comprise a unified system – taxed on CUMULATIVE wealth transfers (total lifetime gifts and the estate [property die owning] at death). 
Gift Tax

· Calculating GIFT Tax: Because the gift tax is a tax on cumulative taxable, lifetime transfers, must consider the amount of all prior gifts in addition to the last gift to determine the tax rate for  the last gift. (Essentially, gifts keep cumulating to bump the donor into higher and higher tax brackets, so that a later gift will be taxed at a higher rate than an earlier gift.)
· Annual Exclusion = $12,000 to each donee per year. Each year, a donor may give up to $12,000 to as many donees as she wants and these de minimus gifts will be ignored for gift tax purposes. Thus benefit = potential to give away large amounts of money tax-free each year.
· Any amount that exceeds the $12,000 annual exclusion = taxable gift. 

· The gift tax is calculated, and then unified credit (if still available) is applied against the tax due to zero it out.
· if give $12,001 then have given a $1 taxable gift and must file a taxable gift form
· Exclusion ONLY applies to gifts of present interests (immediate, unrestricted right to the disposition of cash or property), does NOT apply to gifts of future interests.
· e.g., Donor puts income-producing property in irrevocable trust, giving son right to receive income payments in 10 years: this future interest is not covered by the annual exclusion
· NO carryovers—if each year’s annual exclusion not used up, it’s wasted.
· Unified Credit = credit against taxes due on up to $2 million in gifts. If a donor makes a gift that is taxable (b/c exceeds $12,000 annual exclusion), then after assessing the tax due, a portion of the donor’s unified credit applies to zero out the amount due in tax. The donor continues to apply unified credit against the taxes due on subsequent gifts until the donor completely uses up her unified credit (by giving away $2 million in taxable gifts).
· So the unified credit acts to zero out all gift taxes due until the donor has given away $2 million in taxable gifts. This means that the amount of unified credit “available” = the amount of tax that would be due on the total $2 million exemption amount. Once the unified credit is used up, must start paying gift taxes due.
· Called “unified” because applies against both gift and estate taxes.

· If unified credit used up during lifetime, estate is fully taxable.
· If some unified credit remaining at death, can apply it against estate taxes due.
IV. Gift tax

A. Is a Progressive Rates tax

B. Is Cumulative 

1. Taxes are for throughout life = cumulative

C. see example on pg. 26 – total of $31,000 from Dad

1. 1st $11,000 is exempt from tax

2. then $20,000 is taxable

3. tax tables say $3800 in taxes due, but uses Unified Credit  and deducts the amount from that and doesn’t pay any tax at this time

4. next year needs $31,000 to repair roof = 

a. again $11,000 exempt

b. then $20,000 taxable – will again use the Unified credit

5. BUT now the tax will be on the total $40,000 taxable gifts, not on each $20,000 at that rate, so at a higher rate at $40,000 in tax table

a. This shows $8200 in tax

b. If calculate this get $3800 tax on 1st $20K and then $4400 on 2nd $20K

6. If were to give $20,000 again, would be taxed at $60,000 rate (~$5000)

D. Must use your unified credit, can’t pay the tax at the time if want to keep space in unified tax credit

1. Can give away $1million during life (or at death)

2. Once given away $1million then from then on you are required to pay tax every single time you give away after that

E. the Donor pays the tax, not the donee

F. When Marc Dies, what happen?:

1. Let’s say he has given  $1million away in life and still has 1 million = $2million

2. Then look at estate tax

· What is a gift?
· Gift for purposes of INCOME tax depends on a subjective test – Was the donor motivated by detached and disinterested generosity when she transferred the property? 
· If so, then it’s a gift for income tax purposes, and no income to recipient.
· Gift for purposes of GIFT tax depends on an objective test (donor’s motive irrelevant) –Was the transfer for less than full and adequate consideration in money or money’s worth? 
· If donor did NOT receive equivalent consideration for the transfer of money or property, then it’s a gift for gift tax purposes, and must apply gift tax rules above.
· Only completed, irrevocable transfers are taxable – the transferor must give up dominion and control (no strings attached).

V. Incentives to lifetime gifts

A. annual $12,000 (currently) tax free gifts – 1 to each individual you want

1. think slowly giving away fortune to descendants

2. **only applies to present interests, does not apply to future interests

B. gifts are taxed at their current value when given away so if give away something that may increase in value then is better to give away

1. remember there is income tax and if something goes up in value and then sell you pay capital gains tax

2. what you paid is the “tax basis” for something and the increase is what you pay capital gains tax

a. if were to get at someone’s death then the basis is set at the time of death so the donee doesn’t pay for the increase in value

C. 2 big things need to know about gifts:

1. Everytime you transfer an asset and deplete your estate, if you didn’t get back equal value, you made a gift b/c it’s your total wealth being taxed and you reduced your wealth

2. A transfer has to be a “completed transfer” = 

a. For most ordinary gifts don’t need to worry about it – like birthday gift

b. Gifs are irrevocable lifetime transfers, meaning have given up “dominion and control” of property

c. There are a lot of transfers that aren’t irrevocable:

i. Think a $1million trust set up payable to daughter for life and corpus payable to grandson

3. Is the trust revocable or irrevocable? If revocable then there was no gift

a. Haven’t given up “dominion and control”

ANALYSIS FOR WHETHER GIFT TAX MUST BE PAID ON A LIFETIME TRANSFER:

1. Did the donor give up all dominion and control over the money or property transferred?

· If YES = complete, irrevocable transfer that is potentially a taxable gift. Go to 2.

· If NO, there are still strings attached, and it’s NOT a potentially taxable transfer.

2. Did the donor receive less than equivalent consideration for a transfer of money or property?

· If YES = gift for gift tax purposes. Go to 3.

· If NO, it’s not a gift for gift tax purposes.

3. Does the value of the gift exceed the $12,000 annual exclusion?

· If YES, may have to pay tax on the gift. Go to 4 & 5.

· If NO, it’s a de minimus gift that is ignored for gift tax purposes. No gift taxes due.

· CAVEAT: If the donor does receive some consideration, but the value of that consideration is less than the value of the money or property transferred, the donor has effectively made a gift for the difference in value. 

4. Note whether there are prior gifts that combine with the current gift to bump the donor into a higher tax bracket, causing a higher tax rate to apply to the current gift.

5. Is there unified credit available to apply against the gift tax due?

· If YES (b/c taxable gifts to date total less than $2 million exemption amount) ( unified credit applies against the gift tax due.

· If NO ( donor must pay the gift tax.

Estate Tax

· The taxable estate is a much broader concept than probate.
· Taxable Estate includes all property that was in the decedent’s control at death. 
Taxable Estate consists of 4 types of property:

1. Property decedent dies owning [the probate estate]

2. Property decedent used to own but gave away, keeping some strings attached

· If you act like the owner of property, then you are taxed as the owner of property.
· “Strings attached” – Ways decedent might have control:
· Retain right to possession, enjoyment, or right to income
· Retain right to designate who shall have possession, enjoyment, or right to income
· e.g., Donor sets up $1 million irrevocable trust, but retains right to designate who shall have income produced by trust property – the $1 million included in donor’s taxable estate when she dies b/c retaining the right to include and exclude others from enjoyment of the property’s income makes her effective owner 
· Possession or enjoyment of property can only be obtained by surviving the decedent
· Retain right to alter, amend, or terminate the transfer (power to revoke)
· Question: at the instant before your death did you own the property
· Examples of property not in probate estate (b/c no ownership), but still in taxable estate (b/c decedent had some control):
· life insurance proceeds
· joint property JT = presumption is that the whole piece of property is included in taxable estate, except the extent to which someone can prove that she contributed to the acquisition
· retirement benefits
· property in lifetime (inter vivos) trusts
· P.O.D. accounts
· e.g.- whole life insurance policy – not a gift

· can change beneficiary

· can take out loans against it

· you never gave up total control so no completed transfer so no gift and thus no gift tax

· other side of coin is that is still in estate when you die for estate tax purposes

· There are a lot of types of property that are included in this 2nd element type:

· §2036 of IRS code: property you transferred , but retained possession, enjoyment, or the right to income from the property –or-

· the right to designate you shall have possession, enjoyment or the right to income from the property

· §2038 – ‘if you transferred property and retained the power to alter, amend, revoke, or terminate the transfer’

· §2037 – ‘if you transfer property and possession of the property can only be acquired by surviving you’ then included in estate

3. Property decedent never owned, but could have owned

· Power of Appointment: power given to another person to fill in the blanks in decedent’s will (to “appoint” recipient of a gift)
· e.g., will says: “I leave $1 million to ___” is an ineffective gift, but using power of appointment, testator may defer to surviving spouse’s judgment by restating the gift as: “I leave $1 million to whoever my spouse appoints.”
· Surviving spouse has power of appointment – gets to determine the recipient of the gift.
· The holder of a general power of appointment is treated for tax purposes as the owner of the property because she could, upon her own election, become the owner of the property.
· general power includes the power to appoint any one of          1) yourself, 2) your estate, 3) your creditors, or 4) the creditors of your estate as the recipient of the gift.
· So if she still holds this general power at death, the property is included in her taxable estate.
· NO way for holder of general power to avoid tax:

· Exercise of power results in a taxable gift (b/c no longer included in the estate)
· Refusal to exercise power results in taxable gift (b/c gift defaults to another; again, no longer in the estate)
· Failure to exercise power results in the property being included in taxable estate (b/c could have appointed herself owner)
· SOLUTION: Create non-general power of appointment

· e.g., will says: “I leave $1 million to whoever my spouse appoints, except herself, her estate, her creditors, or the creditors of her estate.”
· Holder NOT treated as the owner of the property b/c no power to appoint herself owner.
· Non-general power of appointment has NO tax consequences, but has the benefit of flexibility so that someone else can make changes later depending on future circumstances.
     4. Lifetime taxable gifts 
VI. Deductions

A. a variety of deductions available to gift and estate taxes

1. charitable deductions – as much as you want
a. normally capped at 50% of annual adjusted gross income
2. costs of administration of your estate
3. Marital Deduction – interspousal transfers = big one we are concerned with
Marital Deduction = unlimited — interspousal transfers (lifetime and at death) are tax-free

· Basic principle of the Marital Deduction: the law treats married couples as units, not as individuals. It allows each spouse to give unlimited amounts of property to the other without incurring transfer taxes, so long as the property will be exposed to tax if and when it leaves the marital unit. Thus, this is method of tax avoidance; rather, it’s a method of tax deferral.
· Estate planning for married couples: Plan estates to shelter the maximum amount of property from tax by ensuring that both spouses’ unified credit will be used up (avoid wasting unified credit).
· Important: Marital deduction gets used first; unified credit does not apply until tax is due.
· Ideal Solution – steps to avoid wasting: 
· Transfer property to equalize the assets in the estates of both spouses. Make sure that enough of Spouse 1’s estate goes to someone other than the surviving spouse so that Spouse 1’s unified credit will be used up, and the marital deduction will cover the amount transferred to the surviving spouse.
· Set up “credit shelter trust”: Simply giving everything to surviving spouse would only invoke the marital deduction, thereby wasting the unified credit of the first to die. 
· To ensure that both spouses’ unified credit will be used up (and the maximum amount of property will be shielded from tax), should create a “credit shelter trust”: Spouse 1 creates a trust for someone other than surviving spouse (e.g., kids), funding it with the amount necessary to make maximum use of his unified credit. 
· Everything else goes directly to surviving spouse, which will be covered by the marital deduction. When surviving spouse dies, her unified credit will also be used up when it is applied against her estate, resulting in a smaller taxable estate. 
B. There is a problem with it- see examples on 32-33
1. A married couple as 2 unified tax credits so Can waste your unified tax credit if don’t plan properly
a. Problem of making sure that both unified credits get used
2. If use properly can dispose of twice as much money as single without paying taxes
C. Steps to take To avoid wasting:
1. Transfer money to each spouse so you equalize the estates or enough to use the credit
a. Would file a gift tax return, but get unlimited tax free interspousal transfers
2. 2nd step is don’t stack it all in the 2nd spouse, b/c UTC will be wasted again – make sure the tax deduction won’t be overutilized and wipe out the UTC
a. steps to figure out estate
i. figure out gross estate

ii. take deductions 1st
3. so want to make a “Credit Shelter Trust”

a. so if Phil has 2.4 million and dies – he puts $1million in trust for Judy and UTC allows that without tax and the other 1.4 million to Judy and marital deduction takes care of that
b. make a life estate to Judy who can enjoy the income for life and can give her power of to appoint anyone but herself etc. so not considered control, but doesn’t own so no tax consequences
4. Better yet, could make Judy the trustee with power to do almost anything, so almost like owner

a. Just have fiduciary duty to beneficiaries etc.

5. Problem the marital deduction does not make the $1.4 million given to judy free of taxation totally – it delays it, b/c her estate will have to pay later

a. Deal is that get marital transfer, but that is assuming that will be taxed in spouse’s estate

6. If Phil wants a marital deduction he needs to guarantee that the money will be taxed in the spouses estate: how to do that?

a. Give it to her outright

b. Set up trust, give her income for life and give her general power of appointment

c. Basic rule is Non-terminable interest rule – if want a martial deduction need to give your spouse a non-terminal interest – meaning it will be there when she dies
7. Best option is 1-2 (B) – equalize estates and then provide that both will set up $1million trust if other dies first and transfer the rest. 
(this not in my notes)

Joint Tenancy w/ someone other than spouse: When the first joint tenant dies, the entire property is included in the taxable estate of the decedent except to the extent that the surviving joint tenant can prove his contribution to the acquisition of the property.
Joint Tenancy w/ spouse: Different Rule: 50% of the property is included in the taxable estate of the first to die, but this is covered by the marital deduction, resulting in tax deferral until the second spouse dies. When the second spouse dies, the entire property is included in the second spouse’s taxable estate.

· This method wastes the unified credit of the first spouse. (
· To use up both spouses’ unified credit and shield the maximum amount of property from tax, should equalize the estate so that each spouse first transfers to someone else enough property to use up his or her unified credit, then allowing the rest that passes to surviving spouse to be covered by the marital deduction (in the case of the first to die), or then allowing the rest to result in a smaller taxable estate overall (in the case of the last to die).

The Generation-Skipping Transfer Tax

· Dynastic Trust = succession of life estates: Rockefeller dies, leaving estate in trust to kids for life, then to grandkids for life, the to great-grandkids for life, etc.
· Result: NO estate tax for each generation following the grantor b/c each generation’s life estate terminates at death.
· Rockefeller pays estate tax.
· When the kids die, they pay no estate tax. (b/c life estate terminates)
· When grandkids die, they pay no estate tax. (b/c life estate terminates)
· Congress’s response: the generation-skipping transfer tax (GST)
· Goal of GST: to ensure that wealth is taxed at least once in each generation
· How it works: A transfer to someone 2 or more generations younger than the transferor is subject to GST tax, which is always imposed at the maximum rate.
· Rockefeller pays estate tax. No GST due b/c kids are only one generation younger than Rockefeller.
· When the kids die, they pay no estate tax; however, their estate pays GST b/c when the grankids’ interest comes to life, Rockefeller has effectively made a transfer to people 2 generations younger.
· When the grandkids die, they pay no estate tax; however, their estate pays GST b/c when the great-grandkids’ interest comes to life, Rockefeller has effectively made a transfer to people 3 generations younger.
· GST says each generation will be taxed (fills in the gap)– whether that be estate tax or GST

· Tax paid right out of corpus of the trust, not on estate of kids/descendants 

· Beware double tax! GST is imposed at the maximum rate under estate and gift tax schedules and it may be imposed in addition to estate and gift tax!
 – it is a separate tax

· So grandma would not only owe gift tax, but GST tax

· Unlike gift tax and estate tax, it is not a graduated tax, it is accessed at the very top gift and estate tax rate

· A $1 GST transfer will be taxed at current rate of 47%
· e.g., will says: “To my kids for life (with general power of appointment), then to my grandkids for life, then to my great-grandkids for life.”
· When the kids die, IRS will get either gift or estate tax from them due to the general power of appointment 
· PLUS their estate will pay GST tax for the transfer to the grandkids, who are 2 generations younger than the testator.
· Exemption built in = $1.5 million ($3 million for married couples) (graduated up to 2009) shielded from GST Each transferor (or married couple) may transfer up to the exemption amount into a perpetual trust so that the trust will never be taxed to future beneficiaries (exemption even shields future growth from GST).
· GST taxes 3 things: [keep in mind exemption amount, and possibility of gift or estate tax even if there is no GST tax]
1. Taxable Direct Skip: (most obvious) A direct transfer to someone 2 or more generations younger. 

· e.g., Grandpa skips a generation to make a direct gift to grandkids.

· EXCEPTION where grandkids have no living parents 

2. Taxable Distribution: Kids given both a life estate and a special non-general power of appointment. If one of the kids then appoints a grandkid to the trust while he’s alive, this is a taxable distribution to someone 2 generations younger than the transferor.
3. Taxable Termination: Termination of interest (kid’s life estate terminates at death) causes generation-skipping transfer to take place (grandkid’s interest vests—the life estate starts).

· e.g., When kid dies, his life estate terminates (no estate tax b/c no longer owns the interest). The result of the termination is that the interest in the grandkids, who are 2 generations younger than the transferor, comes to life. This is a taxable event, so kid’s estate pays GST tax.

Ch. 2 - Intestacy  

Overview of Intestacy

To die testate = to die with a will.

To die intestate = to die without a will.

If a person dies intestate, the state provides for an estate plan by operation of law.

A. goals of Intestacy:

1. best guess of what decedent would want

2. help identify “interested persons”: heirs, ancestors, issue, descendants, collaterals

3. also aid with interpretation: used when start interpreting documents

a. in order to make sense of a will need to interpret their language

4. provide document drafters with a variety of models to present to their clients who want wills or trusts

B. Terminology

1. “Heirs” – means whoever is entitled to take your property under the intestacy statute

2. “Ancestors” – people in the direct upward lineal line

3. “Descendants” and “Issue” – same thing going downward 

a. children, grandchildren, continueing down the line

4. “Collaterals” – those people out of the lines of ascent and descent = aunts/uncles, brother/sisters, cousins
Intestate succession statutes govern the disposition of probate property where a person dies without a will (or leaves gaps in the estate plan). The statutory scheme is based on irrebutable presumptions of how most people would choose to dispose of their property.

· The intestacy statute is the default estate plan. If the decedent does not want her property distributed that way, she must execute a valid will to prevent the statute from applying. 
· The intestacy also helps identify “interested persons” who may challenge a will in probate court.
· “interested person” = someone who has standing to challenge a will because she has a pecuniary interest in the decedent’s estate (i.e., the person stands to gain money or property if the will is successfully challenged and thrown out—usually an heir named in the intestacy statute)
· creditors: Although creditors do have a pecuniary interest in the probate property, they do not have standing to contest the validity of a will b/c creditors will be paid first no matter what, regardless of whether decedent died testate or intestate.
· heirs = anyone entitled to take decedent’s probate property under the intestacy statute
Survivorship Rule: To be an “heir” who may take under the intestacy statute, must first survive (outlive) the decedent. 

· What does “survive” mean for purposes of inheritance?
· COMMON LAW: “survive” means to outlive the decedent by any appreciable instant of time (how do we measure that?)

· Uniform Simultaneous Death Act: Provided that where there is no sufficient evidence that the persons have died other than simultaneously, then we presume for purposes of inheritance that the person whose estate we are distributing survived. 

· Idea - to give money to living people not dead
· e.g., If husband and wife both die in a plane crash, then assume each survived the other, in turn: With each spouse, presume that he or she outlived the other, thereby avoiding distributing the estate to a dead person by bypassing the “predeceased” spouse to pass the estate to an alternate beneficiary.

· 2 Problems w/ the USDA: The statute was intended (1) to solve the problem of insufficient evidence (where survival was merely speculative – death in quick succession) and (2) to distribute property to living people as much as possible.

· But litigation continued over the issue of whether there was sufficient evidence that the people in the common disaster did not die simultaneously. Litigants produced evidence of bare survival (CO2 in blood from crash), thereby overcoming the USDA and defeating its purpose of not having property pass through a dead person’s estate.

· UPC: created a legal definition - “Survival” requires one person to have survived another by 120 hours (5 days) before being deemed to have survived that person.

· Oregon’s Revised Uniform Determination of Death Act ORS 112.572: Except as otherwise provided, to prove “survival,” must show by clear and convincing evidence that the specified person survived the other person by at least 120 hours (5 days).
· WILL MAY OVERRIDE THE DEFAULT RULE! Statutes may change or the client may move to a different state with different laws—rather than relying on statutory default provisions, clearly express the client’s own intent when drafting the will or trust instrument! 

· e.g., The will or trust may override the default simultaneous death rules and instead require someone to survive by 30 days, or perhaps 60 days before qualifying as a beneficiary.

· Reason for these provisions: If deaths are too close temporally, the decedent prefers that the property pass to an alternate living beneficiary rather than letting it pass through the now-deceased survivor’s estate = don’t want probate 2 times.

Choice of Law Rule: The law of the decedent’s domicile at death governs the distribution of the decedent’s personal property; the law of the situs of the real estate controls distribution of real estate.

Protective Provisions: Not limited to intestacy, but influence survivors’ shares. Family members have a right to certain estate assets before creditors’ claims and before distribution according to the intestate statute (or the will, if there is one).

Not in my notes:

· Homestead Exemption: principle residence is immune to a certain extent from the claims of creditors
· How the statute works: If your home is sold by creditors, you get the statutory exemption amount off the top before creditors get the rest. But the exemption isn’t really worth very much because homestead exemption statutes often retain historically low exemption amounts (e.g., 120 acres or 1 city block exempt, but at a value of only $25,000).
· ORS 114.005 – Occupancy of family abode by spouse and children: When someone dies, surviving spouse and children may continue to occupy residence for one year after death (so creditors must wait one year to evict).
· ORS 114.015 – Support of spouse and children: If someone dies leaving surviving spouse and children who need support, the probate court can order that the spouse and children get paid support first before any (or maybe even the rest) or the estate goes to creditors.
The Intestate Succession Scheme

Intestate Succession Statute: A series of mutually exclusive boxes of potential intestate heirs—consider each box in succession, and when an heir is finally found in one of the boxes, those in that box take all (do not move on to the next box). 

· With the exception of decedent’s spouse, the only people who inherit are blood relatives.

· ORS 112.015 to 112.055 = Oregon’s Intestate Succession Statute

· Any part of the “net estate” of a decedent not effectively disposed of by will of the decedent passes as provided in the intestate succession statute.

Not in notes:

ANALYSIS for distributing property under intestate succession statute:


1. Determine which “box” of heirs takes – this depends on who qualifies to take in each box.


2. Allocate shares among the designated heirs.

· Box 1: spouse and descendents (the preferred heirs)

· Box 2: parents
· If surviving parents are married to each other at the time of taking, they take real property as tenants by the entirety and personal property as joint owners with the right of survivorship.
· Box 3: siblings and their descendents

· Box 4: grandparents and their descendents

· If surviving grandparents are married to each other at the time of taking, they take real property as tenants by the entirety and personal property as joint owners with the right of survivorship.
· Box 5: next of kin = closest blood relative
· REFER TO TABLE OF CONSANGUINITY ( the person related to decedent in the closest degree takes all
· Problem of the “laughing heir”: the distant relative who never knew decedent existed, was totally unaware of her death, and laughs all the way to the bank with the inheritance
· Many jurisdictions have eliminated the “next of kin” box to get rid of the laughing heir and to eliminate the need for time-consuming and costly litigation to determine distant, unknown blood relatives.
· Oregon and UPC states eliminated the “next of kin” box.

· If decedent dies with no heirs in Boxes 1-4, property escheat to the state.
· Thus, there is no inheritance beyond grandparents and their descendents (decedent’s great-grandparents can NEVER take). 
· Thus, “next of kin” only an issue in states that retain the box.

· Box 6: the state (the ultimate heir)

Qualifying to Take – Who gets to inherit/Who qualifies to take in each box?
Box 1 – Who qualifies to take as decedent’s surviving spouse?
Valid Surviving Spouse: someone who was legally married to the decedent at the time of death,  either by ceremony or common law (in some states, both are valid forms of marriage)

· common law marriage: a marriage that takes place by consent without a ceremony

· To prove a valid common law marriage, must show:

     (1) agreed to marry

     (2) cohabited as husband and wife

     (3) public repute: the couple held itself out to the community as husband and wife

C. a decree of separation does not usually legally terminate the marriage so still can inherit from other spouse

1. some states say it does, but most say still legally married so get to inherit

2. Bernie thinks the question ought to be not are you married still, but did you get your share of the property already?

a. If have, then not entitled, but if did not, then you are

D. Bigamous marriages/putative spouse pose special problems

1. Second and subsequent spouses have void relationships, but

2. “Putative Spouse” – someone who undergoes a marriage ceremony in the GOOD FAITH belief that the marriage is valid

a. under civil law concept (from Spain/France)

3. if putative spouse then you are treated as a spouse as well so both wives etc. are treated as equal

E. Uniform Marriage and Divorce Acts provides: just have to cohabitate with another to whom you are not legally married in the good faith belief that you are married and that person is a putative spouse

a. Very few states have putative spouse – only those heavily influenced by Spanish and French Codes
· Valid divorce or annulment terminates status as spouse ( cannot be surviving spouse.
· MAJORITY APPROACH: The parties remain married until the divorce is final. Thus, consider whether the parties are still technically married to determine whether there is a surviving spouse.
· What if decedent died during a pending divorce? Technically, the divorce is not yet final; therefore, there is still a surviving spouse to take.
· Interlocutory divorce decree: Although property interests have already been resolved, the parties technically are not yet divorced; therefore, there is still a surviving spouse to take.
· Legally separated spouses: Unless there has been a valid and final divorce or annulment, the parties are still married. Thus, even if the parties were legally separated, there is still a surviving spouse to take.
· One party procured invalid divorce: The parties’ divorce would have been held invalid if contested while decedent was still alive (e.g., Mexican divorce).
· Party who did NOT procure the invalid divorce still considered married, and therefore may take decedent’s intestate estate as surviving spouse.
· Party who DID procure the invalid divorce also still technically married…but in the interest of equity, court may prohibit a challenge to the divorce’s validity, estopping the procurer from taking as surviving spouse.
· PROF’S SUGGESTED ALTERNATIVE: More logical to consider whether the property interests of the two parties have been resolved yet—if yes, cannot be surviving spouse.
· Significant others cannot take: MAJORITY APPROACH: In the absence of marriage (even common law marriage), a significant other cannot take as a surviving spouse.
· In re Estate of Biewald (Ill. Ct. of App., 1984)

· Got divorced, but continued to live together for 23 years until one died and the other did not inherit b/c not spouse

· Significant others do not inherit - Intestacy statutes take no account of reality of relationships
· Probate courts are bound by the intestacy statutes and have NO discretion to decide whether a surviving significant other qualifies to inherit as a surviving spouse.
Box 1 – Who qualifies to take as decedent’s surviving descendents?
“Illegitimate Children”: children born to unmarried parents

· EARLY COMMON LAW: illegitimate children were “phillius nullius” = child of no one

· had NO inheritance rights until they formed a legal relationship with someone else (e.g., marriage)

· MODERN LAW: In most states, illegitimate children have the same inheritance rights as legitimate children – 

· An illegitimate child can inherit from his mother, but can only inherit from his father if paternity is proven in court during the lifetime of the child. (evidentiary burden)

· 4 ways to prove paternity: 
     1. Evidence that the child’s parents married, thereby legitimating the child;

     2. Paternity established by adjudication before or after the father’s death;

     3. Written acknowledgment by the father during the child’s life; or

     4. Father’s name on the birth certificate

· OREGON – ORS 112.105: For all purposes of intestate succession, full effect shall be given to the fact that the relationship between a child and his parents is the same regardless of whether the parents were married—but before the relationship between father and child can be given effect, paternity must be established during the life of the child, in one of 2 ways:
     1. Paternity established by adjudication before or after the father’s death, or

     2. signed Written acknowledgment by the father during the child’s life 

· Argue that birth certificate qualifies as signed, written acknowledgment?
Adopted Children

· UPC and OREGON – ORS 112.175: For purposes of intestate succession, adoption cuts off the legal relationship between the child and the natural family, and sets up a new relationship between the child and the adoptive family.
· Adopted person and her descendents and kindred can take by intestate succession from the adoptive parents and their descendents and kindred, and vice-versa.
· Adopted person and her descendents and kindred CANNOT take by intestate succession from the natural parents and their descendents and kindred, and vice- versa.
· EXCEPTIONS to the Rule that Adoption Terminates Legal Relationship w/ Natural Parent
F. Stepparent adoption:

1.  Have Mom and Dad and have ( Child

2. Mom and Dad get divorced and Mom marries D2

3. D2 adopts C

4. Under 112.175 (2)– the Child severs all relationship with natural parents so natural mom would not have relationship with her natural child = but this is nuts so created a judicial exception

5. 112.175(2)(a) – exception – says that child still related to Mom

a. “if a natural parent of a person marries or remarries, and the person is adopted by the stepparent, the adopted person shall continue also to be treated, for all purposes of intestate succession, as the child of the natural parent who is the spouse of the adoptive parent.”

6. Reasons for this severing from natural parents:

a. US adopted idea of secret adoption:

i. Want to protect identities

ii. Want to give the child a “fresh start” - Don’t want to confuse the child with saying have 4 parents

b. consent of the natural parents – is required to adopt a child

i. rational for 112.175(2)(a) – the parent consented and was also relieved of burden to pay child support – this was transferred to new adoptive parent

ii. and so it follows that natural parent couldn’t inherit from natural child anymore as well

· Step-parent adoptions: If the natural parent marries or remarries, her child is adopted by the stepparent, and the non-custodial natural parent is still alive… 

· OREGON: …the adopted child continues to be treated, for all purposes of intestate succession, as the child of the natural parent who is the spouse of the adoptive parent. The stepparent adoption cuts off inheritance rights between the adopted child and the non-custodial natural parent.
· UPC: …the adopted child continues to be treated, for all purposes of intestate succession, as the child of the natural parent who is the spouse of the adoptive parent. The stepparent adoption only cuts off inheritance by the non-custodial natural parent – the child can still inherit from the non-custodial natural parent.
· Child has three parents: If the natural parent marries or remarries, her child is adopted by the stepparent, and the non-custodial natural parent is dead…

· OREGON-ORS: …the adopted child continues to be treated, for all purposes of intestate succession, as the child of the natural parent who is the spouse of the adoptive parent. The adopted child also continues to be treated, for all purposes of intestate succession, as the child of the deceased natural parent.
· In case of remarriage – both child and ancestors/collatorals are cut off form inheriting from each other

· In case of death and remarriage and adoption – the relationship isn’t effected at all – both can inherit from both

· UPC: …the adopted child continues to be treated, for all purposes of intestate succession, as the child of the natural parent who is the spouse of the adoptive parent. The stepparent adoption only cuts off inheritance by the non-custodial natural parent – the child can still inherit from the non-custodial natural parent.

Adult Adoption
· Permitted in Oregon – “a person may adopt another person.” 

· e.g., raised a child but did not adopt him until he became an adult; adopt same-sex partner to create a legal relationship for intestacy and thwart will contests

-Suppose aunt Minnie has 3 nephews who would inherit equally, but Jay lives nearby and has helped her out

-Minnie might try to adopt Jay so he could take everything as her child

· Courts disagree about  whether to recognize such adoptions

· Some states say NO – only adoption of minors recognized

· Most cited case is NY case – dealt with a gay couple who wanted to adopt the other

· Interpreted statute, even though did not explicitly bar adult adoption, to ban this as against public policy

· In OR “a person may adopt another person” so adult adoptions seems to be fine, but may be interpreted to not be
· The effect of the adoption creates a parent-child relationship, which entitles the adopted person to take as a descendent under the intestacy statute.

· When interpreting a will or other instrument designating “children” as the class of beneficiaries, rebuttable presumption that “children” also includes adopted children EXCEPT those that where were not adopted as a minor.
· An estate planning device for same-sex couples: one partner could adopt the other, thereby creating a legal relationship for purposes of intestate succession. If the couple had a wills leaving everything to the other partner, the adoption destroys the family’s standing to contest the will, because now there is a “child” who qualifies to take.

Half-Bloods: people related by one common parent (e.g., your half-sister/brother)

A. ORS 112.095 – persons of the half blood inherit the same share that they would inherit if they were of the whole blood = and most states allow half –blood and full-blood relatives to inherit equally

1. FL – ½ blood takes ½ the shar of the whole bloods (ie – 1/3 to 2/3)

B. Example of Abe and Barb – 

1. Abe takes equally to Barb and Carol if Mary (common mother) dies

C. what if child adopted more than once?

1. ORS 112.185 – says that most recent adoption rules = so child still only has 1 set of parents

Step-children: Step-children do NOT inherit because there is no blood relationship, and the intestate succession statute is based on blood relationships (Exception: surviving spouse and adopted children).

· Circumstances where step-children may inherit:
1. Step-parent adoption: gives step-children same inheritance rights as natural children

2. Step-children may take by intestate succession if there are no other living blood relatives 

    and the decedent’s property would otherwise escheat to the state.

Posthumous Children: children conceived during the life of the decedent but born after his death

· COMMON LAW Rule - (generally followed) includes as “heirs” relatives conceived before decedent’s death, but born after the decedent if they are born alive during the normal period of gestation after the decedent’s death
Box 5 – Who qualifies to take as decedent’s next of kin?
Identifying Next of Kin

G. When survivors get more remote than grandparents and their descendants, many states designate the “next of kin” to take the estate

1. The typical way of determining who is “next” is to count people connecting the decedent to the survivor

2. The numbers on the Table of Consanguinity indicate the number of steps (“degrees”) from the decedent to various survivors

3. The closest survivor wins (see civil law below)
· Parentelic System: Inheritance depends on who descended from the closest ancestor, NOT the degree of relationship. In states that allow survivors more remote than grandparents and their descendents to take (NOT Oregon or UPC states – great-grandparents and their descendents never take), where two survivors are related to the decedent in the same degree, the parentelic system resolves ties in favor of the closest ancestor or descendent of the closest ancestor.  [use table of consanguinity to visualize this.]
· OREGON adopts a Parentelic System – ORS 112.045(1)-(5)

· (1) First, look for surviving spouse and descendents of the decedent herself.
· (2) If decedent has no surviving spouse or issue, to decedent’s surviving parents.
· (3) If decedent has no surviving parent, to the parents’ surviving descendents.
· (4) If parents have no surviving issue, to the decedent’s grandparents and their surviving descendents.
· (5) If decedent has no surviving grandparent, and grandparents have no surviving issue, then there are no heirs and decedent’s net intestate estate escheats to the state.
· “Civil Law” Method: Inheritance depends on degrees of relationship – the person related to the decedent in the closest degree takes by intestate succession.  [use table below]
· When decedent’s survivors are more remote than grandparents and their descendents, determine who is “next” to take by counting the number of people connecting the decedent to the survivor. The closest survivor wins. 
· If all next of kin related in the same degree, they all take equal shares.

H. UPC method: to avoid these problems the UPC cuts off relatives more distant than descendants of grandparents of the decedent (UPC §2-103)

1. no next of kin box
Allocating Shares

Surviving Spouse

· If NO surviving issue (lineal descendents) ( surviving spouse takes entire net intestate estate.
· If surviving issue of both decedent and surviving spouse ( surviving spouse takes entire net intestate estate. –or- if all kids are mom’s and she is surviving, then mom gets it
· Avoids guardianships where minor children involved.
· Reflects the assumption that the surviving spouse will provide for the children of this marriage.
· If surviving issue of decedent but not of surviving spouse ( surviving spouse takes 1/2 of net intestate estate, and the surviving issue of decedent’s previous marriage take the other half.
· Reflects assumption that surviving spouse will NOT provide for children of decedent’s previous marriage.
· If NO surviving spouse ( surviving issue of the decedent take the entire net intestate estate
2 Alternative Models for Allocating Shares: (1) Per Capita  (2) Per Stirpes 
Per Capita (“by the head”) Distribution = All persons entitled to take get equal shares.

· Intestacy statutes rarely provide for this method. 

· Only comes up where wills and trusts specify per capita distribution.

Per Stirpes (“by the stocks;” “by right of representation”) = Representational Distribution


REPRESENTATION: 3 Kinds of Per Stirpes Representational Distribution Schemes

1. Common law (strict (per stirpes)): we divide the decedent’s estate at the level of children

a. Divide the estate into as many shares as there are surviving children or deceased children who left descendants surviving the decedent (“representatives”)

b. See pg. 63

c. Shares are fixed and trickle down to whoever is below

d. View the family in vertical terms

e. Problem = But, as a result, however, people in the same generation may get widely differing shares

i. Have lots of kids, they get smaller shares

f. b/c of this perceived inequality, many jurisdictions have moved away from recently 

2. “Modern Per Stirpes” or 1969 UPC - adopted a different definition of per Stirpes

a. the only difference is the question of where do you divide into shares?

b. Common law divide at level of children

c. Modern or UPC said let’s ignore generations where no one alive

i. Skips “empty” generations

d. So on pg. 63 would divide at level of grandchildren

e. How many shares? – look at how many of that generation are either:

ii.  alive or 

iii. leave lineal descendants

iv. so if another kid D you died leaving no one, would ignore that person for shares

f. note still some disparity here, W and X still get 1/6 and other great grandchildren get 1/12

g. a lot of people still didn’t’ like this so UPC revised in 1990

3. “UPC Per Stirpes” – 

a. different in 2 ways:

v. different in question of where we start to divide shares = same as “modern per stirpes”

vi. then take the shares of all the dead generation and put back into pot and drop down to next generation and divide equally to everyone alive at next generation

b. “equally near, equally dear premise” – has 2 presumptions underlying it:

vii. we presume that most people would probably want all of their closer relatives to get more than more distant relatives (kids treated better than grandkids, etc. down the line)

viii. presume that most people would want relatives equally distant treated equally (all kids treated equally and then all grandkids treated equally etc.

c. compare this to common law distribution  = UPC per stirpes is much more equal

I. states are split on what they use

J. problem 6 on pg. 67

1. Eugene blackfox died leaving 2 relatives.  Terri is the granddaughter of Eugene’s father’s grandfather.  Constance is the daughter of Eugene’s mother’s grandmother.  

2. Who takes Eugene’s estate under the law of your state?

a. Under OR statute they are not entitled to inherit and property escheats to state

b. OR statute only allows

3. Who takes under UPC? Next of kin idea

a. Constance takes it all as the closest as a great ant and Terri is a daughter of a great ant

4. If made 2 relatives an Aunt and first cousin what would happen under ORS

a. 112.045 (4) – they would split evenly

b. b/c doctrine of representation says that Aunt would take and child of ant would represent the other Aunt

c. sub (1) says if of unequal degree then those or more remote degrees take by representation

d. sub (3) – if have 3 siblings and one dead, but left 6 kids then 2 siblings would each get a share and the 6 kids would split 1 share

e. representation only gets to the next of kin box
1. Common Law Per Stirpes: Each branch of the family tree gets a share, then it sub-divides from there—so start by dividing the estate into as many shares as there are surviving children or deceased children who left descendents surviving the decedent (a predeceased child who left no descendents surviving the decedent does NOT get a share). Each surviving child takes his share, and the surviving descendents of each deceased child take equal shares of that child’s share.

· Result: Where survivors stretch among different generations, by the time the shares are distributed and sub-divided, they are often unequal. It’s possible for suvivors in the same generation to have unequal shares, and it’s even possible for a more remote descendent to take a greater share than a closer one.

2. Modern Per Stirpes: The only difference between Common Law and Modern is where you first divide the estate into shares…

· Common Law Per Stirpes always divides the estate at the level of children. 
· If all the children predeceased the decedent, Modern Per Stirpes bypasses that generation to divide the estate into as many shares as there are surviving heirs of the nearest degree of kinship and deceased persons of the same degree who left descendents surviving the decedent. 
· Each surviving heir of the nearest degree takes his share, and the surviving descendents of each deceased person take equal shares of that person’s share.
· Result: Avoids giving more remote descendents greater shares than closer ones, but there is still inequality in shares among those of the same generation.
· ORS 112.065: OREGON has the Modern distributional scheme.
3. UPC Per Stirpes: Bypass the first generation if no one survived the decedent. Drop down to the next generation – the amount of shares for this generation is equal to the number of survivors plus the number of those who died leaving descendents surviving the decedent. Pay the living people at that generation, then put the remaining shares back into the pot, and drop it down to the next generation to divide the remainder of the estate according to the same principle.

· Result: We now have a distribution that meets both presumptions of “Equally near, equally dear” – closer relatives get more than more distant ones, and all the people in each generation get the same amount.

· “Equally near, equally dear” Doctrine: represents 2 presumptions: 

(1) that most people would want their closer relatives to receive more than their 

     more distant relatives

(2) that most people would want relatives equally closely related to be treated 

     equally (e.g., all kids, grandkids, etc. to be treated equally)

A drafting lesson: If the will says “give it to my heirs per stirpes” [or modernly, “give it to my heirs by representation”], this phrase could mean any of the three types, and defaulting to the state’s method may not be what the client had in mind! 

· To avoid litigation, define “per stirpes” and “by representation” in the definition section, laying out expressly which representational scheme the client wants applied to his estate.

Chapter 3 - Wills  

OVERVIEW OF WILLS

I. General

A. main idea in US is “freedom of testation”

1. in theory anyway

B. Atty. must ask the right questions!!!

II. the Planning Process

A. Gathering Information

1. The client: personal information includes such matters as:

a. Age

b. Domicile

c. Maritual status

d. Children or other issue and 

e. Dependents

f. **Bernie, find out what the client’s goals are and follow them, don’t assume or make decisions for them
2. The beneficiaries

a. Find out who they are – names and enough description to distinguish them from others

b. *Watch for non-mentioned issue – particularly delicate is the matter of non-marital issue – no easy answer here

c. special problems if beneficiaries that are not related to client by blood

i. need to take special precautions
d. when client wants to cut a person off, must be careful
3. The fiduciaries

a. Who will be the executor
B. Identifying the Property Involved

1. Need to know: 

a. what property client owns and

b.  how the title is held

c. property’s value

2. the Client’s Property

3. The Beneficiaries Assets

C. Identifying the Client’s Goals:

1. Most important thing a planner must learn is what the client wants the plan to accomplish
2. Dangerous for lawyer to assume a particular goal rather than educating the client and letting the client decide
D. Choosing the Appropriate Tools

1. Wills, trusts, gifts and contracts
E. Informed decisionmaking (in an office practice
1. Lawyers ill serve their clients when they
III. Creation of Wills

A. What is a will? -  “a written expression of testamentory intent executed with proper formalities”

B. Includes a “codicile” – an amendment attached to will

1. Has to follow the proper form etc. of will

2. Bernie noted that best practice that when client wants to change a will, destroy old will and execute a new will – don’t leave a client dying with will and 30 codiciles

C. “Testamentory Intent” = intent to dispose of property at death - where you want your stuff to go at death
Testamentary disposition = a disposition at death by a testamentary instrument 

Non-testamentary disposition = a disposition of property during decedent’s lifetime

Will: A will is a testamentary instrument, which is a document that expresses the testator’s testamentary intent (intent that this document will operate at death to effectively dispose of testator’s property according to his wishes). 

· To be a valid will, the document must express testator’s testamentary intent and comply with the statutory formalities for will execution. When executing the will, the testator must have testatmentary capacity and be free of undue influence or fraud.
Codicil: an amendment to a will (this instrument must also express testamentary intent) – the codicil is integrated into the will so that the two documents are read together as one testamentary instrument

· CAVEAT: codicils are generally prone to error and ambiguity—Instead of executing codicils to make changes to the will, better to just revoke the original will and execute a new one so that there is only one document to work with at testator’s death.

“Negative Will”: a will that expressly disinherits someone (i.e., excludes from inheritance) 

· New York and UPC states: recognize negative wills – Pretend that the disinherited person predeceased the decedent, and proceed to apply the intestate succession statute accordingly.

· COMMON LAW (and all other states): do NOT recognize negative wills – Traditionally, the intestacy statute cannot be modified by fiat; therefore, the only way to prevent someone from inheriting is to effectively distribute the property to someone else.

Residuary Clause: a catch-all clause at the end of the will that picks up all the probate property not effectively disposed of by will (invalid gifts and property testator otherwise neglected to effectively dispose of by will “fall into the residue”) and gives it all to the designated beneficiary

· If a will has no residuary clause: The decedent died partially intestate – because the will did not dispose of all the probate property, the property not disposed of by will passes under the intestacy statute. 

· Remember: Lapsed gifts fall into the residue only if there is language in the will that prevents the anti-lapse statute from applying (expressly provide that failed gifts fall into residue).

Valid Gift: (1) Must specify property, and (2) Must specify the recipient.

· If fail these requirements ( ineffective gift.

· “I give ______ to George” = ineffective gift.

· “I give $6,000 to ​​​______" = ineffective gift.

· ORS 112.400: If a devise other than a residuary devise fails for any reason, it falls into the residue (and the residuary clause controls distrubtion). If there is no residue, or if a residual gift fails (there can be no residue of a residue), then the property passes by intestacy.

· Perhaps the testator wants to leave blanks in the will (e.g., does not want to specify a recipient in the will)
· Ways to “fill in the blanks” in the will to make an effective gift:
1. Power of Appointment 

2. Incorporation by Reference

3. Acts of Independent Significance

Requirements for a Valid Will ( Mental State + Formalities

· Testator’s Mental State:
· Testamentary Intent, and
· Testamentary Capacity
· **must also be free from undue influence or fraud
· Will Execution Formalities
· strict compliance w/ statutory execution formalities OR holographs
· UNLESS a doctrinal exception invoked:
· Substantial Compliance
· Excused Non-compliance

DRAFTING ADVICE: DO NOT RELY ON THE WILLS STATUTE WHEN DRAFTING A WILL! RATHER, FIND OUT THE TESTATOR’S INTENT, AND CLEARLY EXPRESS IT! 

WHY? – Statutory presumptions of intent vary from state to state, so leaving the will silent to allow for local statutory presumption to fill in the gaps is foolish because the testator might move to another state where a completely different set of presumptions do not accord with testator’s wishes!

MENTAL STATE REQUIREMENTS

Mental Requirements for Executing a Will: (1) Testamentary Intent and (2) Testamentary Capacity
1. Testamentary Intent = To be a valid will or codicil, the document itself must express the intent that this document will operate/control at death to effectively dispose of testator’s property according to his wishes.  But creates no rights or powers until that time.

· expression of future intent not enough 

· e.g., “I’ll call my lawyer to make sure you get the house.” ( Although this note indicates the testator’s intent to give the house to this person, it falls short of testamentary intent b/c it only expresses an intent to execute a will in the future—it gives no indication that the testator intended the note itself to be legally effective to transfer the house at death.
· conditional will/language: When a will (or codicil) includes conditional language, the court must decide whether (1) it’s a conditional will, or (2) it’s merely indicating motive for making the will, not a condition upon its effectiveness.
·  e.g., “If I don’t survive this surgery, this is how I want my property distributed…”
· If it’s a conditional will ( The validity of a conditional will depends on whether the express condition is satisfied. 
· If the condition is satisfied (he dies during surgery), there is testamentary intent and the will is entitled to probate; 
· if the condition is not satisfied (he survives the surgery), there is no testamentary intent and probate will be denied.
· If it’s just stating motive ( The will is valid even if the event does not occur – the testator finally had the opportunity to give death serious thought, and realized he should go ahead and put his affairs in order and make his final wishes clear by executing a will.
**see in Re Estate of Kuralt

1. reasoning:

a. Kuralt had provided for Shannon and had a long relationship with her and her kids

b. The letter demonstrated testamentary Intent and intent to convey the rest of the property and wanted her to have

c. The use of the term “inherit” underlined by Kuralt reflected his intention to make a posthumous disposition of the property

2. Bernie thinks this is bullshit: thinks at least 75% of jurisdictions in US would say this is not a will

a. Evidences intent to create a will in the future and does not express the intent to BE a will

b. Does not say this document disposes of my property at death

3. Key when talking about wills, say Bernie – all the intent in the world is useless unless you express it in a proper way – meaning unless you comply with the formalities of the will statute

a. Intent is not enough (most of the time anyway)
b. Need document to say that ‘this document disposes of my property at death’

2. Testamentary Capacity = Any person who is 18 years of age or older or has been lawfully married??(not in my notes) and is of sound mind (does not suffer from mental deficiency or operate under an insane delusion about something) may make a will. 


Having an unsound mind affects the validity of a will:

· If testator was mentally deficient (lacked capacity to execute a will) ( the entire will is invalid

· If testator had an insane delusion ( only the particular provisions of the will that were a result 

 of that delusion are VOID 
· Mental Deficiency: lack capacity to make a will b/c unable to understand the nature of a will
· In order to have mental capacity to execute a will you must have = 4-Part Test:
· At the moment the will is executed/signed, the testator MUST:
     1. have general understanding of the nature and extent of his or her property

     2. understand what “the natural objects of his bounty” are = who society expects would take the property – discussed in intestacy statute (blood relatives)

     3. understand the basics of the plan for disposing of the property  

         (testator needs to understand the document and what he is doing with it)

     4. understand how the above elements interrelate 

· The testator’s knowledge and understanding does not need to be perfect, but it must be sufficient under the circumstances. Greater capacity is required for a larger and more complex estate.
· If mental deficiency at the moment of execution ( the entire will is invalid
· If testator fades in and out, but executes during lucid moment ( valid will
· How do you prove testator lacks mental capacity?
· Only way to prove mental deficiency is by outward manifestations (words and actions) of the inner workings of the testator’s mind.

· 1st problem w/ capacity cases: Proving mental deficiency typically involves presenting evidence of numerous instances of odd conduct or speech in the hopes that the cumulative nature of the evidence will convince the court that testator lacked capacity.

· Courts are more likely to find lack of capacity if the testator has made an unnatural or odd disposition (e.g., leave everything to church, not blood relatives; completely disinherit 2 sons).

· Someone who is eccentric, but of sound mind, may be found mentally deficient. (
· 2nd problem w/ capacity cases: The legal standard applied has nothing to do with the medical standards an expert witness may use to determine capacity.

· Also, the legal standard for mental capacity to execute a will differs from the level of mental capacity required in other areas:

· Transact Business

· Execute a Will

· Get Married
**watch for hidden agenda of challenger

· Insane Delusion: someone who is otherwise capable has a specific belief about something that is unsupported by any rational explanation.
· If testator has an insane delusion ( only the particular provisions of the will that 

 were a result of that delusion are VOID, the rest is valid
· Problem w/ insane delusion cases: Whether the court is willing to accept an insane delusion argument may depend on the perceived social worth of the disposition and societal prejudices/standards. 
· If the disposition is unnatural and unpopular (e.g., leave estate to a notorious cult), court more likely to find insane delusion and hold the will invalid. But if it’s a natural disposition to blood relatives, court less likely to seriously consider an insane delusion claim.
· e.g., 1940s case: Woman left entire estate to National Women’s Party. Court held the will invalid because she had “insane delusions about men.”

A lawyer who prepares a will for someone who clearly lacks testatmentary capacity is engaging in unethical conduct and tortious interference with inheritance. 

· The lawyer should resolve doubts about a client’s testamentary capacity in favor of the client; however, if the lawyer feels convinced the client lacks capacity, should not do the will.
Will execution must also be free from undue influence or fraud.


Effect of undue influence or fraud on the validity of the will:

· If will a product of undue influence ( only the particular provisions of the will that were a 

   result of undue influence are VOID
· If will a product of fraud ( only the particular provisions of the will that were a result of fraud 

are VOID
Undue Influence: Gut reaction: does this situation seem wrong? 
· Will contests based on lack of testamentary capacity often include an additional claim that the will was a product of undue influence. 

· What constitutes undue influence?
· Theory of undue influence- the substitution of someone else’s wishes in place of the testator (thereby making the writing express, not the purpose and intent of the testator)

· In looking at this, courts seem to focus on the idea of coercion

· What undue influence comes down to , more often or not, is a smell test, a gut reaction
· Giving in to a whiner NOT undue influence. Testator chose to give the whiner a bigger share just to put an end to the nagging.

· ASK: Did the testator have the ability to make his own choice?

· If will a product of undue influence ( only the particular provisions of the will that were 
a result of undue influence are VOID
Generall 2 types of tests for Undue Influence:
· 4-Part Traditional Long Test for Undue Influence:
     1. a susceptible testator: 
· Show that the testator was the kind of person who was susceptible to influence.
· Someone in a dependency relationship with another person (e.g., neice is the only person who cares for aunt, and threatens to leave her if she doesn’t change her will)
· Someone with a weakened intellect or mental state (e.g., elderly; mentally retarded)
     2. [the alleged bad guy had] a disposition to influence (not as big in court b/c of factors 3 and 4)

· Show that alleged influencer had something to gain from influencing the testator
· Often assumed from Step #4 – unnatural disposition: “Bob must have been the type of person with a disposition to influence because he got a huge share (or the whole thing) from the will.”
     3. [the alleged bad guy had] an opportunity to influence
· Show that alleged influencer participated in the will-making process
· Was the alleged influencer the only person who had contact with the testator?
     4. an unnatural disposition
· Show that the disposition is contrary to what society would expect (equal shares to kids or blood relatives per intestacy statute) – depends on circumstances of case.

· Short Test for Undue Influence: Many courts will raise a rebuttable presumption of undue influence (shifting the burden to the alleged influencer to disprove undue influence) if there is a showing of:

     1. a confidential relationship 
· A relationship where the decedent places special trust and confidence in another person, and relies on that person’s advice. (i.e., a fiduciary relationship)

· Traditional fiduciary relationships = attorney-client, doctor-patient,  priest-penetant, husband-wife, parent-child

     2. suspicious circumstances [a grossly unnatural disposition, etc.]

A. Bernie Practice Note - the best guard against undue influence is Independent Legal Advice

1. when kid makes the appointment for parent to make a will you make sure the kid does not sit in and speak for parent etc.

B. most commonly–identified factors (from book):

1. the existence of a confidential relationship

2. the influencing beneficiary’s participation in some part of the will’s preparation

3. the extent of secrecy and haste

4. the extent the new plan changes earlier plans

5. the extent the beneficiary’s benefit is unwarranted or unfair in light of other possible claimants

6. the testator’s susceptibility to influence

7. the existence of independent advice

C. Some common situations give rise to presumption of a confidential relationship

1. Priest and penitent

2. Attorney – client

3. Doctor patient

More modern ones

4. Accountant-customer

5. Investment advisor-customer

D. courts are less likely to scrutinize family relationships as closely

1. husband-wife relationships do not raise presumption of undue influence

2. But parent-child relationship has produced mix authority

· Best way to disprove undue influence: show decedent had independent legal advice/counsel
· The job of the lawyer representing the testator is to find out what his client wants and to accurately express the client’s wishes in the will. So if the testator’s lawyer says that this will is what the testator wanted, even if it’s an unnatural disposition, it is very difficult to contest that. 

· Lawyer should NOT represent clients with conflicting interests [testator and a beneficiary] – should send the testator to a different lawyer so that if someone contests the beneficiary’s gift under the will, there is testimony of independent legal counsel to rebut the presumption of undue influence 

· Inflexible Rule of Ethics: A lawyer MUST NOT prepare an instrument giving the lawyer or a person related to the lawyer a testamentary gift from the client.

· EXCEPTION: If the lawyer is related to the client (e.g., drafting a will for your parents), then the lawyer can draft the will, but should make sure that everyone knows she’s drafting the will and that she gets no more than her intestate share (that way it’s a natural disposition, so there can be no undue influence claim against the devisee-lawyer).
· The “Unconventional Sexual Relationship”
· bias against the older woman – younger man relationship
· bias against same-sex relationships
· Whenever a client has an unconventional sexual relationship, should anticipate a will contest by relatives.
· BEWARE: Making gifts to unconventional partners are unnatural dispositions, and even if the testator retained independent legal counsel, a court’s bias against such unconventional relationships may sway it in favor of finding undue influence and invalidating the will (or certain provisions).
Fraud: undermines testamentary intent

· 2 Types of Fraud:
· Fraud in the factum: fooling the testator into signing a document purporting to be a will, or a document known to be a will, but including an undisclosed provision
· e.g., blind grandma dictates will to grandson, who writes it completely differently and has grandma sign it
· Fraud in the inducement: misrepresenting material facts with the intent to influence reliance by the testator 
· e.g., grandchild X tells grandma grandchild Y is dead, convincing her to leave the entire estate to grandchild X — Even though grandma did make her own will, court will set aside the will for fraud if can prove grandma relied on grandchild X’s material misrepresentation of facts when she executed the will in X’s favor.
· There MUST be a cause and effect relationship – if the misrepresentation did not cause the disposition (i.e., testator would have disposed of the property that way anyway), then it is ignored and the will is still valid.
· If will a product of fraud ( only the particular provisions of the will that were a result of 

   fraud are VOID
WILL EXECUTION REQUIREMENTS (“Formalities”)

D. Strict Compliance Doctrine” – is The overhwhelming majority of courts view on execution of wills

1. whatever the requirements of the statute are, they must be literally and strictly complied with in order for the will to be valid

2. in order to have a valid will it must literally, strictly, comply with the statute

E. ORS 112.235

F. Bare bones requirements for will validity in ALL state Need:

1. A wrting

2. A signature

3. Witnesses

G. But older states had more requirements  -  E.g – Ohio on pg. 92
H. 4 Functions of the statutes of wills formalities (didn’t talk about)

1. Ritual function – shows that was serious, precludes the possibility that the testator was acting in a casual or haphazard fashion

2. Evidentiary Function – (largely the requirement of writing) – gives us good evidence of the testator’s intention – historically, evidenced by: written, signed, and witnessed doc.

a. Don’t have to rely on hearsay
3. Protective Function – some of the reqs of the statutes of wills have the objective of protecting the testator against imposition at the time of execution

4. Channeling function – ‘standardization function’ – formalities result in uniformity in the language, organization, and content of most wills

a. If you use this form then:

i. Courts will accept it b/c on proper form (and will routinely process) and;

ii. Person who executed it can rely on it being accepted = their wishes will be respected

The Will Execution Requirements (“Formalities”):
ORS 112.235: sets out formalities required to execute a valid will in Oregon


MAJORITY RULE: Strict Compliance with statutory formalities is required for a valid will. Any failure – no matter how small – to strictly and literally comply with the wills statute results in an INVALID will.

All the intent in the world is worthless without strict compliance with formalities!


1. “In WRITING” 

· Under strict compliance with the wills act, “writing” means just that: a written document.

· NO video or audio tapes. NO wills stored in electronic format (disks, hard drive, etc.).
· Must be a writing on some medium, but not necessarily paper. 
· UPC is silent on videotape so maybe an open door – Nevada allows wills to be written and stored elctronically
2. SIGNATURE 

· Signature = legally - any mark intended to be an authentication of the document’s validity

1. Legally – any validating act = An intent to adopt what is on the paper as yours

2. Any mark applied to the document with the intent that it operate as the decedent’s signature will fulfill the “signature” requirement

3. This can relate to channeling function – b/c if in proper form then any mark with intent can better suffice/be accepted rather than on any old form/paper

a. E.g of holographic will that says - “I, Henrietta Fegley, declare this to be my will….

b. Probably not enough

4. A lack of formality might suggest a lack of intention that the mark serve to validate the document

· Evidentiary Problems re: INTENT:  Joe Smith begins to sign his will, but dies before he can finish signing his last name. Even though it is apparent Joe intended to authenticate his will, he failed to complete his act of authentication; therefore, the signature fails.
· This outcome makes more sense where Joe begins to sign, but chooses not to complete the act of authentication because he is not satisfied with the will.
· If he had just signed “Joe” and left it at that ( valid signature 
· Signature by proxy: [permitted in all states] Someone signs the will on behalf of the testator.
· MOST STATES require that the person signing on behalf of the testator do so at the testator’s direction.
· SOME STATES require express direction
· OREGON requires that the person signing the testator’s name also sign his own name on the will and write on the will that the signer signed the name of the testator at the direction of the testator. – ORS 112.235(2)
· What the signer should do: Sign the name of the testator, write out the full name of the testator, then write “signed by ____” followed by the signature of the subscriber. [In Oregon, must also write that you signed at testator’s direction.]
· Signature “at the end” of the will [many states have this additional requirement]

· 2 interpretations of this requirement:
     1. physical end of the document (i.e., signature must be the last thing on the page)

     2. logical end of the will (i.e., the logical end of the will is where it stops disposing 

         of property – at this point, signature is “at the end” as long as the language below 

              it has nothing to do with property disposition)

· MAJORITY RULE: The entire will is VOID if any language of disposition appears after the signature – no matter how trivial – b/c does not strictly comply with “at the end.”
· VERY MINORITY RULE: Simply invalidate the disposition that appears after the signature. (e.g., P.S. I leave my stamp collection to Bob.)

· OREGON has no “at the end” requirement.

3. ATTESTED IN TESTATOR’S PRESENCE 
· The testator must sign the will in the presence of 2 competent witnesses.
· The witnesses must sign the will in the presence of the testator.
· Some states also require that the witnesses sign the will in the presence of each other.
· OREGON – ORS 112.235: Testator must sign in the presence of witnesses, but no requirement that the witnesses sign in the presence of the testator. Witnesses are only required to sign within a reasonable time after the testator signs.

· What does “presence” mean?
· MAJORITY RULE = Line-of-Sight Test: Witnesses must sign the will within the testator’s sight; under strict compliance, there must be absolutely nothing obstructing the testator’s view.

· Rationale for Line-of-Sight: to guard against witnesses who switch documents.

· MINORITY RULE = Conscious Presence: The testator can rely on any of this sense organs (not limited to sight) to tell what is going on—if he is aware of the signing, it is in his presence. 
· In OR - Presence now means “conscious presence” 

4. COMPETENT WITNESSES 
· Competent witnesses = There MUST be 2 “disinterested” witnesses = with NO financial interest in 
the will at the moment the will was signed.

· COMMON LAW: to be “competent”, a witness must be 1) mentally competent and 2) without any financial interest. A will signed by an incompetent witness is VOID. 
· Common Law Exception (and safeguard) = the supernumery witness: Have more than two people witness the will so that if one turns out to be incompetent and is disregarded, the will is still valid if 2 competent witnesses remain.
Purging Statutes: Saves the will by invalidating the gift to the interested witness, so that the witness no longer has a financial stake in the will and qualifies as a competent witness.
· OLD UPC APPROACH: Purges the gift of an interested witness to the extent that it exceeds the witness’s intestate share. 
· Rationale: If the witness gets no more than he would under intestacy, there is no longer an incentive to be a dishonest witness.
· MODERN UPC APPROACH: [eliminates the interested-witness rule] The signing of a will by an interested witness does not invalidate the will or any provision of it. 
· Financial interest is a matter of witness credibility, NOT will validity.
· OREGON: Using an interested witness does not invalidate the will, but the question remains unanswered as to whether a gift to an interested witness would be invalidated.
· Avoid using interested witnesses – invites a will contest!
· notary public = an official, state-licensed witness
· Function of a notary public:
 
     1. authentication: ensure that the person signing the document is the person she 

   purports to be, and

          2. voluntariness: to guarantee that the document was not signed under duress or 

        undue influence
· Although notary publics are considered better than an ordinary witness, strict compliance with the wills statute still requires 2 witnesses (i.e., one notary public simply not good enough).
5. MISCELLANEOUS – Other rules occasionally required:

· PUBLICATION

· A FEW STATES also require that the testator “publish” the will by telling the witnesses that the document is the testator’s will.
· e.g., Cannot say: “I’d like you to witness me sign this document.” Rather, strict compliance requires that you say: “I’d like you to witness me sign my will.”
· ORDER OF SIGNING

· MAJORITY RULE: Out-of-order signings OK: Most courts validate a will where all the signatures come as part of one transaction.
· MINORITY RULE: Strict compliance with order of signing: Because witnesses formally are attesting to the testator’s signature, the will is invalidated if the witnesses signed before the testator.
6. OPTIONAL: Attestation Clauses and Self-Proving Affidavits

· ATTESTATION CLAUSE

· Attestation Clause: Typically appears after the testator’s signature, but above the witnesses’ signatures. The clause is phrased in present tense from the witnesses’ point of view, attesting that the testator has complied with all formalities.
· 2 purposes:
1. Raises rebuttable presumption that the will has been properly executed 

2. In the event of a will contest, prevents any of the witnesses from swearing 

    that a formality was not observed.

· No state requires attestation clauses, but they are commonly included in wills.
· SELF-PROVING AFFIDAVIT (becoming more common)

· Self-Proving Affidavit: A signed and notarized statement (written in past tense) by the testator and witnesses that testifies as to what occurred during the execution ceremony. The affidavit is obtained at the time of execution to avoid evidentiary problems after the testator dies.
· 2 Purposes: 
1. Preserving sworn witness testimony at the time of execution will help prove 

    the validity of the will if it is contested in the future, especially if the 

    witnesses have already died or have a hard time recollecting the execution 

    ceremony many years in the future.

2. Gives rise to rebuttable presumption of valid will execution ( conclusive 

    presumption in UPC states.

· No state requires self-proving affidavits, but it’s a good idea to obtain one.
· Better than an attestation clause because the affidavit is sworn and notarized.
TIPS FOR EXECUTING A VALID WILL
Goal: To execute a will that complies with the formalities of all 50 states.

1. Paperwork: [OBJECTIVE: Avoid allegation that pages were added or substituted later.]

· Firmly fasten all pages together. 

· Number all pages consecutively. 

· State in the will how many pages it consists of and have the testator and witnesses initial each page before signing. 

· Language runs over from page to page.

2. Make sure both witnesses are disinterested. [OBJECTIVE: To have 2 competent witnesses.]

3. Exclude everyone but the testator and witnesses from the room and keep the door closed until the execution ceremony is complete.

· [OBJECTIVE: Avoids undue influence claim (suspicious circumstances if beneiciary present).]
· [OBJECTIVE: To keep the testator and witnesses in the physical presence of one another.]
4. [OBJECTIVE: Demonstrate testamentary intent and testamentary capacity.]

· Make sure the document itself states that it is the testator’s will. 

· [OBJECTIVE: Testamentary intent must be apparent on the face of the document.]
· Make sure testator reads the will and understands its contents.

· Make sure the content of the will reflects testator’s intent.

· Make sure the testator tells the witnesses that he understands the contents of the will and that it reflects his intent.

5. Lawyer should ask the testator 3 questions:

· (1) Is this your will? – Testator must answer “Yes” in an audible voice. 

· [OBJECTIVE: This serves as publication to the witnesses.]
· (2) Do you understand your will? – Testator must answer “Yes” in an audible voice.

· [OBJECTIVE: To establish testator’s capacity at the moment of execution.]
· (3) Do you request X and Y to witness your will? – Testator must answer “Yes” in an audible voice.

· [OBJECTIVE: This serves as testator’s express direction – some states require that witnesses sign both in the testator’s presence and at his direction.]
6. Make sure the testator and each witness are in a position where they can see everything that takes place. 

· [OBJECTIVE: This satisfies the “line of sight test” for presence.]
7. Signatures [OBJECTIVE: Satisfy “at the end” and order of signing requirements.  

· Have the testator sign first at the physical end of the last page. 

· Then have each witness sign.

8. Include an Attestation Clause. Have both witnesses sign it.

9. Include a Self-Proving Affidavit. Be sure a notary public is in the room when the witnesses sign the affidavit.
HOLOGRAPHIC WILLS

SUBSTITUTION for formalities = Holographic wills

Holographic Will: a wholly handwritten will or codicil [about half of U.S. states recognize holographs]

· In states that recognize them, a holograph has the same legal effect as a formal will or codicil.

· REMEMBER: A holographic will may be amended/supplemented by a formal codicil, 

 and vice-versa.

· Requirements for a valid holographic will:
· **Still requries testamentary intent and testamentary capacity like normal will**

· Must be wholly handwritten and signed by the testator
· Witnesses NOT required – the handwriting substitutes for the statutory formalities as a sufficient safeguard against fraud 
· UPC says that only “material portions” and signature need actually be in the testator’
· Date - Some states also require date –reasoning: could write multiple codicils and wills and need to know which one was the last one

· fundamental problem with holographic wills is Testamentary intent

· there are lots of docs out there that seem to make “testamentary noises”, but don’t clearly exhibit intent

· Were they intended to be a will or not? Is the big question

· problem 3 on pg. 107 – wrote a note

· remember a will is a written expression of testamentary intent

· what is intent?– to distribute property at death

· Is this an expression of testamentary intent? No, court said couldn’t tell

· testamentary intent is the sticky issue/main problem with holographic wills – was the particular piece of paper intended by the testator to be their will

· Handwriting Requirement
· Some states: require strict compliance with “wholly handwritten” requirement – if  anything appears in the will that is not in the testator’s handwriting, the will is invalid.

· e.g., Thorn wrote out his entire will, but rubber-stamped his estate’s “Cragthorn” logo on the will. Under strict compliance, the will was denied probate because it technically was not entirely handwritten. 

· e.g., Same result where someone creates his will by filling in the blanks of a will form purchased at a stationary store. 

· Other states: require that only the material provisions be handwritten (i.e., all the language declaring gifts, devises, and bequests)
· e.g., The fill-in-the-blanks will from the stationary store would still be an invalid holograph because portions of the material provisions (“I hereby give, devise, and bequeath ___ to ___”) are not handwritten, but pre-printed. (problem 2 pg. 107)

· this type of situation led to UPC 2-502(c) – “intent that the document constitute the testator’s will can be established by extrinsic evidence, including, for holographic wills, portions of the document that are not in the testator’s handwriting.”

· So AZ put blinders on and didn’t look at context so decision may have made sense there, but not if you could look at context

· UPC 2-502(b) – the signature and “material portions” must be in the testator’s handwriting
· UPC: requires that only material portions must be entirely handwritten – so some material language may be typed as long as the material portions of the will provisions are handwritten. Further, the typed portions are also considered to give the handwriting context, thereby establishing testator’s testamentary intent. 

· e.g., In the FITB will, having “I hereby give, devise, and bequeath…” pre-printed does not invalidate the will, so long as the portions actually specifying the property and beneficiaries are handwritten (these are the material portions).

· e.g., “Last Will & Testament” typed at the top of the page, and testator handwrites “1/3 to Abe, 1/3 to Bob, and 1/3 to Carl” and signature—the typed title gives the handwriting context and establishes testamentary intent (testator intended this document to be his will).

· Some states: Do not invalidate a will for having some typed words; however, under strict compliance, look at the handwriting in isolation – refuse to use typed words to give meaning to handwritten portions.
· PROBLEMATIC RESULT: Without the typed language to put the handwritten language in context, testamentary intent may be lacking, resulting in an invalid will.

· e.g., If court ignores the typed “Will” title, there is no other handwritten language indicating testamentary intent for this document.

· Date Requirement
· WHY? Because there are no witnesses—the only source of information is the will itself.

· Where there is more than one holographic will, the one dated last trumps earlier ones.

· If there are several holographic wills, but no dates, they are all denied probate and the intestacy statute applies.

· BOTTOM LINE: If the will is entirely handwritten, testamentary intent is clear, signed & dated ( ANY HANDWRITTEN DOCUMENT = VALID HOLOGRAPH.
· e.g., wills written on furniture, briefcases, walls, airplane wreckage, grains of rice = valid

MISTAKE IN EXECUTION

Traditionally, strict compliance with statutory formalities is required to have a valid will. Due to this strict rule, even very small mistakes in execution can wind up invalidating a will and thwarting the testator’s intentions. 

· Strict compliance remains the majority rule; however, there are two doctrines that a few jurisdictions sometimes apply to give effect to the testator’s wishes even where execution is not perfect…

MAJORITY RULE: Strict Compliance – A will execution that fails to literally comply with all statutory 

  

          formalities results in an invalid will.  47 states—including Oregon—follow strict compliance  
Substantial Compliance Doctrine: is like a bullseye and look at how close you got to the bullseye (statute)

Acknowledges that the will execution did not strictly comply with statutory formalities, but considers how close it got to strict compliance.  ONLY adopted by New Jersey 

· Requires at least some compliance with EACH statutory formality. Then argue that the partial compliance is substantially close enough.

· If there is NO compliance at all with any one requirement ( Substantial Compliance Doctrine does NOT apply;   will is invalid.
Excused Non-Compliance Doctrine: (doesn’t ask how close you got to stat.) Non-compliance with the statute is excused if there is clear and convincing evidence that the decedent intended for this document to be a will. 

· Requires some compliance with the statute, but the will may still be valid even if it completely fails any statutory requirement (as long as there is clear and convincing evidence of testamentary intent).
· Disinterested witnesses are the most credible – if the witnesses are beneficiaries, their testimony may be perceived as less credible, and therefore less likely to meet the “clear and convincing” standard of proof.

· Basically, as long as there is credible witness testimony constituting clear and convincing evidence of the decedent’s testamentary intent, you can get away with completely failing to comply with any statutory formality!
· Problem w/ this doctrine: Unless the legislature provides for this doctrine, courts cannot apply it because they cannot disregard a statutory mandate—they have a judicial duty to uphold and enforce statutory requirements.

· UPC 2-503 Harmless Error Test = UPC version of Excused Non-Compliance Doctrine: Even though a document was not executed in compliance with formalities, it will be treated as if it had been executed in compliance with formalities if there is clear and convincing evidence that the decedent intended for this document to be a will, a partial or complete revocation of the will, a codicil, or a partial or complete revival of a formerly revoked will or formerly revoked provision of the will.  ONLY Colorado and Montana have adopted
Another Alternative: Interpret the statute to allow more than one means of compliance, then hold that what was done strictly complied with the requirement.



A. Sky Dancer reasoning: We are are not dealing with a minor deviation from the formal requisites of the preparation or execution of a will.  Here, the “will” or at least the dipositive portion of it, cannot be attributed to the decedent.

1. The point is – the excused non-compliance doctrine is not a panacea, it does not say that you can admit anything.

b. You must convince the court

2. Channeling function (mid. Pg. 115 case quote) “In application, the larger the departure from prescribed, formal execution, the greater the burden on the proponent to prove by clear and convincing evidence that the instrument reflects the testator’s intent.”

B. How would estate of Parsons case come out under either doctrine?

1. Subst. compliance – 1 witness for sure no = b/c got a chunk of real estate, but the other got only $100 so could maybe say substantially complied

a. Problem with Subst. compliance doctrine is that it is a very subjective doctrine = how close do you have to be to be within “subst. compliance”

b. May depend on how judge feels that day

2. Excused non-compliance – would this help get the will admitted to probate?

a. Yes, the evidence is pretty darn clear in this case that the decedent wanted this to be a will

b. This makes it much easier to admit a will to probate

C. Problems on pg. 118

1. At the end of a long handwritten letter, the writer, says “Finally, I just want you to know, that you’ll get everything when I’m gone.”   Should a court recognize that language as a will under UPC §2-503

a. If state doesn’t allow holographic wills may still be able to admit one under 2-503

i. The non-compliance here is no witnesses to holographic will

ii. But if have clear and convincing evidence then can ignore the statute

b. What if in a state that does allow holographic wills?

i. Not very clear evidence of intent

2. Resident in a nursing home – talked about need for a will and made a holographic and asked the 2 witnesses to sign (showed she wanted them to and instructed them) and then fire and she died and witnesses found later and signed, is it valid? (in a state that doesn’t accept holographic will)

a. Presence is the main issue (another one as well) Was the signing in the presence req. of statute substantially complied with?

i. NO, there is no compliance with statutory req. here, no signing at all

ii. If first letter then maybe

b. Another problem is when do statutory reqs. have to be complied with = when the testator is alive – and here the witnesses signed after her death

i. UPC allows a witness to sign will within a “reasonable time after the testator signs”

ii. Under UPC probably have a will that can admit to probate

c. How about excused non-compliance? – 

i. if convinced that was intended to be a will then one signature Oki

ii. again if convinced then can excuse no witnessing as well

iii. If disinterested witness then most likely fine

3. What if testator signed witness and had notarized?

a. Then could probably make a pretty good argument that one, very good witness (state licensed/official) is substantial compliance for req. of 2 – not quite full compliance, but 1 good witness

b. But if no-one signs it then subst. compliance doesn’t help us here

D. How would Will of Ranney case come out if didn’t have substantial compliance?

1. Atty. gets up there and says, I blew it, I intended the witnesses to sign will etc.

a. Tough shit

2. Or what if there was supposed to be a clause that George is supposed to get $100,000 , but clerk didn’t put in – witnesses say was supposed to be there, atty says as well, etc. = tough shit

3. THERE IS NO RELIEF FROM MISTAKE IN PROBATE – a court has no power to remedy mistake or “reform” a will

4. That’s why get malpractice cases

PROTECTIVE PLANNING  =  How to protect an estate plan from attack:

Step 1: Recognize situations that are likely to invite a will contest.

· e.g., unconventional sexual relationship

· e.g., an unnatural gift: gift to a non-family member instead of a family member

· e.g., second marriage situations (children from each of two marriages)

· e.g., client shows signs of lack of capacity or over-dependence upon one person

Step 2: Recognize who might have standing to challenge a will.

· 2 kinds of standing in probate court:
1. Direct Standing: someone with a direct pecuniary interest in the decedent’s estate   (i.e., the person stands to gain money or property if the will is successfully challenged and thrown out)

· usually an intestate heir [would benefit if intestacy statute applied instead]; 

· also includes a beneficiary under an earlier will, where there is a series of wills [would take if earlier will upheld]

2. Indirect Standing: someone who has an indirect pecuniary interest as creditor of an intestate heir or a creditor of a beneficiary under an earlier will; ALSO, a fiduciary with derivative standing to challenge the will on another’s behalf

· courts disagree as to whether indirect pecuniary interest in the context of creditors is good enough to have standing to contest a will

· secured creditors more likely to have standing than general creditors

· most courts agree that fiduciaries do have derivative standing to challenge a will on behalf of people who would be hurt by it
· e.g., a trustee on behalf of a beneficiary; 

· e.g., guardian on behalf of minor children

**see pg. 42 of notes for Ghetty case problem***

Step 3: Implement strategies for protecting clients’ intentions.

1. Structual Elements in the Plan 

A. No-Contest Clause (a.k.a. “in terrorem clause”) = a clause in a will that denies gifts to any beneficiary who unsuccessfully challenges the will 

· If will contest successful ( no-contest clause falls with the will or the other challenged clauses
· If will contest unsuccessful ( no-contest clause will be enforced; will contestant loses her gift (
· Avoid a worthless no-contest clause: A no-contest clause can only work if it is accompanied by a gift to the potential will contestant; otherwise, if the potential will contestant has nothing to lose (but everything to gain) by bringing the will contest, the clause will be useless in dissuading her from doing so.

· STRATEGY: Testator should include a gift to potential contestants large enough to make them think twice challenging the will – want them to consider whether the amount they would gain through a successful contest would be enough to justify the risk of losing everything if they lost the contest and the court enforced the no-contest clause.

· Some states strictly enforce no-contest clauses as written.
· Some states say no-contest clauses are VOID as a matter of public policy.
· Rationale: Don’t want to shield a fraudulent will from court scrutiny—people should be free to advise the court that a will “smells.”

· MIDDLE OF THE ROAD APPROACH = UPC Probable Cause Exception: [widely adopted by both UPC and non-UPC states] A no-contest clause is not enforceable against someone who challenges a will with probable cause, even if the will contestant is unsuccessful. 

· Problem w/ UPC approach: There is almost always some basis for challenging a will; it is rare to find a completely trivial, baseless will contest. 

· Effect: No-contest clauses almost always thrown out in states that have the Probable Cause Exception.

B. OREGON – ORS 112.272: No-contest clauses will be enforced as written.
· 2 Exceptions:
1. No-contest clause not enforceable if, based on objective evidence, there is 

    probable cause of forgery or revocation.
2. No-contest clauses not enforceable against fiduciaries who file contests on 

    behalf of beneficiaries. 

· Rationale: Let the fiduciary decide whether in beneficiary’s best interest to challenge a will; also, if he ought to contest but does not, beneficiaries could sue him for breach of fiduciary duty. 

C. Explanations: Include an explanation in the will for disparate treatment. 

· Goal of explaining testator’s chosen disposition: Stating the testator’s neutral reasons for leaving some family members out of the will or for reducing their shares makes what otherwise would have looked like unjustified favoritism more understandable, thereby avoiding bitter feelings and will contests.

· e.g., Testator wanted to equalize treatment among various takers, as when one child’s gift is reduced to take into account a substantial lifetime gift.

· Make sure the explanation is written in the testator’s own way of speaking – If the explanation is in excessive “legalese,” it might rouse suspicion of undue influence involving the lawyer, which may result in further inciting the desire to bring a will contest. = Have testator say it (his words) not the lawyer’s
· Make sure any factual statements are true – failure to get the facts right could strengthen a challenge based on lack of capacity.

· e.g., Testator explains in the will that he gave nothing to his kids because they never sent him holiday cards. If kids produce evidence that they did send cards, could argue insane delusion, and if he can’t even remember receiving cards, then how could he have had the mental capacity to make a will.

· AVOID SCATHING STATEMENTS! (“testamentary lible”)
· When favoritism is prompted by ill-will, using the will as a forum for airing complaints about disfavored or disinherited relatives may cause 2 problems:

1. May further incite the desire to bring a will contest

2. Testamentary Libel: If there are unfounded, defamatory statements in the will (which is a public document), the victim may sue the estate for testamentary libel and receive damages from the estate!

· Alternatives to including an explanation in the will itself:
· Write out an explanation in a separate document and have it notarized

· Audio or video tape

D. Living Probate (a.k.a. “antemortem probate”): Some jurisd. allow - The testator gives interested parties notice of an intent to probate the will. If there is an objection to the will, a hearing is held to contest the will while the testator is still alive. If there are no objections, or if the objections are overcome, the will is admitted to probate and controls distribution of the estate unless the testator later revokes it.

· Is living probate a good idea?
· Benefit: Having to contest the will in the testator’s presence likely to discourage will contests—most people would be unwilling to contest the will while testator is still alive.
· Problem: Must give noticed to all interested parties, but because the class of heirs is not fixed until the testator dies, people who turn out to be heirs down the road might not have had the opportunity to object while the testator was still alive. 
· Seems unfair to have res judicata against people who were not noticed, interested parties at the time of antemortem probate, but turned out to be heirs later.
· Another Problem: Contesting the will may incite the testator to cut the will contestant out of the will completely. (e.g., testator may be offended by claim of lack of capacity)
· Living probate exists in a few states, but almost never used.
E. Will Substitutes – living trusts and other gifts: To avoid the risk of a will contest, the testator may prefer to use will substitutes (e.g., lifetime gifts; inter vivos trusts) instead of using a will as the dispositive instrument. 

· But trusts and other lifetime gifts can also be attacked on capacity grounds – if grantor lacks capacity to make a gift, the gift is ineffective.
· Which is easier to attack on grounds of capacity: a will or an inter vivos transfer?
· Depends on which standard of capacity applies
· Remember: Transacting Business has a higher capacity standard than Testamentary Capacity, which is a higher standard than Capacity to Marry
· Testamentary Capacity is the standard that applies to wills.
· Which standard of capacity applies to will substitutes?
· MINORITY RULE: Apply to will substitutes the same standard of capacity that would be applied to a will (testamentary capacity).

· MAJORITY RULE: An inter vivos transfer is like a business transaction; therefore, requires the higher standard of capacity to transact business.

· So it seems that if you’re worried about an attack on the basis of capacity, may be worse off using an inter vivos transfer than using a will because the court will apply a higher standard of capacity to inter vivos transfers.

· HOWEVER, in practice, an intervivos trust is more immune to attack than a will because:
1. Proving lack of capacity or undue influence nearly an impossible burden — must show it existed on the day the trust was established, and that it continued until the testator died. [Whereas with wills, only have to focus on whether there was lack of capacity or undue influence at the moment of execution.]


WHY? Because if the trust did not reflect decedent’s wishes, 

the decedent would have revoked it as soon as the undue influence was removed. Thus, the longer a trust is in existence, the more likely it reflects the decedent’s own wishes.
2. The trustee (an independent 3rd party) makes a good witness on the issues of capacity and freedom from undue influence.

3. If the court does find continuing undue influence or lack of capacity, then the trust was VOID from inception, and the court would have to go back and unwind every transaction the trustee engaged in without valid authority. Most courts would be unwilling to do this. 

· Another advantage of trusts over wills: Unlike wills, inter vivos trusts are NOT matters of public record – the trust may remain a private matter between the grantor, trustee, and the beneficiaries.

F. Family Law Options: Testators may be able to protect their estate plans by using devices from family law, especially where the testator wants to make a gift to a non-family member.

· Using family law devices may help protect a will from an undue influence claim where the will leaves a substantial gift to someone society would not expect to take (e.g., a non-relative; partner from an unconventional sexual relationship).
· Marriage: If the testator is in an unconventional relationship with someone (e,g., older woman with a much younger man), getting married would make it a natural disposition to leave estate to surviving spouse (and it is very difficult to prove undue influence against a spouse).

· NOTE: Disinherited children of a previous marriage have standing to contest a will giving everything to the surviving spouse.

· Adoption: Adoption may be a good choice if the decedent has no children and wants to give the estate to a non-family member (e.g., same-sex partner)—adopting the recipient of the gift creates a legal parent-child relationship, and results in a natural disposition. 

· Because there is now a legal “child,” other relatives would not take under intestacy, and would therefore have no standing to contest the will.

· ORS 112.195 – requires references in wills, deeds, and other instruments…
“…except that an adopted person so included must have been adopted as a minor or after having been a member of the household of the adoptive parent while a minor.”

· The thrust of this statute is in interpreting someone’s will or trust, but we are not talking about interpreting a document in this family law options

· What this is really talking about is, can the adopted adult take if grandpa’s will said to “grandchildren” etc. so not about if parents’ will

· Talks about documents executed by another family member/a third party
· Cohabitation Contract (not my notes): An unmarried couple (including a same-sex couple) may agree to an express cohabitation contract setting out each partner’s respecitive rights and obligations. 

· The existence of such a contract can help show lack of undue influence when the will gives the estate to the unmarried partner, not to relatives.

2. Conduct When Carrying out the Plan (acting defensively; building a record)

If a will contest is foreseeable, the attorney MUST start building a record from the moment of the first client meeting up through will execution ceremony and any interactions with the client beyond that. 

A. By acting defensively, lawyers can build a record to discourage contests

1. Using the testator’s own handwriting supports both the authenticity of the document and its weight as actually reflecting the testator’s intention

2. A videotape of the testator explaining the will could be powerful evidence of capacity and actual intention

3. Use witnesses that have a personal relationship with testator and can attest to mental capacity

4. Take steps now, not after client dies

B. Example of Bailey lawyer – he used letters from testator and correspondence corroborating what she wanted 

1. Was almost challenge proof – letters, chose good witnesses and could form good opinion of mental capacity

C. Bernie question - What if have a client of questionable mental capacity, do you want to get a professional to evaluate them?

1. Clients are not going to like going through the process – touchy subject

2. How would you like to be on witness stand at will contest and be asked “why did you send your client to a shrink?”

3. Nobody can execute a will for you – not a guardian-nobody

4. Answer – is do not execute a will if have a client of too little capacity

5. Answer for questionable capacity – You 

a. resolve doubts in favor of your client

b. make sure and act to insulate will from attack as good as possible

COMPONENTS OF THE WILL  =  What items constitute the will?

A. Doctrine of Integration: The will includes those documents that were physically present, intended to be part of the will, and validated by signature at the time of the execution ceremony. 

· Precautions to take to avoid allegations of pages added/substituted post-execution:
· number, initial, and staple pages together

· state in the will how many pages it contains

· state in the attestation clause and/or self-proving affidavit how many pages the will contains 

· have the text wrap from one page to the next to show that no new pages were inserted later

B. Doctrine of Incorporation by Reference: Allows a testator to give testamentary effect to a document that was not physically present at the execution ceremony 

· The effect of incorporation by reference is that it is as though the document referred to had been part of the typed text of the will
· Requirements for a document to be incorporated by reference into a will:
1. The writing must be in existence at the time the will is executed.

· Can ONLY incorporate by reference an existing document — CANNOT reference future documents not yet in existence.
· WHY NOT? Because a testator cannot change or modify a testamentary disposition without complying with all the formalities (e.g., a codicil must also be signed and witnessed), but allowing incorporation by reference of a future document would allow the testator to create for himself the power to dispose of his property without complying with statutory formalities.
2. The will must describe the writing as already being in existence at the time the will is executed.

3. The will must describe the writing with sufficient detail to identify it.

4. The writing must fit the description.

5. The will must show the testator’s intent to incorporate the writing into the will.

· i.e., intent that the identified document be read as part of the will.
· MAJORITY RULE: May incorporate by reference type-written material into a valid, holographic will.
· UPC eliminates the second element, which has troubled courts

· ORS 112.400 – Effect of Failure of devise

· “(1) if a devise other than a residuary devise fails for any reason, it becomes a part of the residue”

· so any gift fails it becomes part of the rest of will/property

C. Doctrine of Republication by Codicil: [may the facilitate Doctrine of Incorporation by Reference of a document written after the will is executed] The legal effect of executing a codicil is to republish the will as of the date the codicil was executed (i.e., it’s as if you retyped the will to include the material in the codicil and then re-executed it). 

· MAJORITY RULE: To republish by codicil, the document you are trying to republish must first have its own independent validity (i.e., the original will must have been valid to begin with).

· May republish by holographic codicil a valid, formally attested will.

· MINORITY RULE: As long as the codicil is valid, you can republish by codicil a document that was not originally a valid will (in effect, the invalid will becomes valid when the codicil is executed).

· How this doctrine may help Incorporation by Reference: If a will identifies and shows an intent to incorporate by reference a nonattested document, but the document failed to be in existence at the time of the will’s execution, then the document cannot be read as part of the will. However, if the will is later republished by codicil, and the document was in existence at the time the codicil was executed, then it may now be incorporated by reference into the will, as long as all the requirements are still met (e.g., the document must be adequately identified and fit the description in the will).

· What if Republication by Codicil fails to save the document as part of the will? 
· Alternative arguments:
· Argue that the nonattested document itself was a holographic codicil to the original will (could work in states that recognize holographs).

· Argue for excused non-compliance: Although the document was not attested to by 2 witness, there is clear and convincing evidence of testatmentary intent; therefore, should excuse non-compliance with the witness requirement and treat the document as a codicil to the original will.

· et cetera

ON EXAM, BE SURE TO ARGUE FOR APPLICATION OF AS MANY DOCTRINES AS POSSIBLE TO A GIVEN FACTUAL SITUATION!




D. UPC § 2-513 = EXCEPTION to the existence requirement of Incorporation by Reference: Allows a will to refer to a separate, signed writing which identifies who should get particular items of tangible personal property (e.g., a tea set; a rocking chair—No $, bank accounts, stocks, or bonds), and the testator may change the writing after the will has been executed (so the testator can redo the writing whenever she wants).

· MOST STATES do NOT have this exception. [Rationale: allows testator to bypass formalities to modify will]
· In states that have not adopted the UPC exception, what do you do with a client who keeps changing her mind as to who gets the personal property?
· OPTION 1: Keep executing codicils. [but this may be problematic]
· OPTION 2: Revoke the original will and execute a new one. [but this is expensive, and some clients may try to change their will on their own!!]

· What the client really wants is flexibility—the power to change the will without going through all the formalities. What else could the client do?
· 1. Put all the items in a pot and Use the will to leave the items to a trusted family member, and leave that person a letter saying who gets each item.

· This complies with the wills act (avoids intestacy) by making a final disposition, and also allows some flexibility to the testator.

· Potential problem: The person is not legally bound to distribute the property according to the letter because it has no legal effect; therefore, the testator must choose someone she can trust to carry out her wishes. 

· 2. Physically label each item who it goes to. (e.g., sticker under table says “to Beth”)

· Again, this method not legally binding, but if the family is trustworthy and gets along, family members may respect this practical solution.

· 3. Give the items away during life.

· 4. Hold an auction with funny money for interested parties

· 5. In the will, give the executor the authority to divide up personal property as he sees fit. Or, may leave a letter for the executor stating who gets which items.

· Remember: With letters re: disposal of personal property, they are only legally binding if they were incorporated by reference into the will. But if the testator chooses to retain flexibility by writing the personal letter (and possibly replacement letters) after the will was executed, then they are not legally binding, but operate on the basis of the testator’s trust and confidence that the devisee will honor the testator’s wishes.
I. E.g. - Problem 2 on pg. 128 – This is neither wholly handwritten or materially handwritten

1. The typed portion deals with distribution of most of property.  Handwritten deals with $10 to brother

2. Bernie - Are we dealing here with one doc or 2? 

a. Are we dealing with a will? – if so we are SOL b/c not fully holographic or official

3. But if dealing with a will and a codicile we might have hope

4. Can we argue that the holographic will, by reference, incorporates the typed material?

5. 2 questions

a. 1st - Is it a holograph?

b. 2nd is interpretation of the document – can we interpret it? And is here where we get into incorporation

6. Can we incorporate by reference this document- Does it meet the requirements is the real question;

a. Was it in existence at time when will executed?

b. The will must describe the writing with sufficient detail to ID it

c. The writing must fit the description

d. The will must show an intent to incorporate the writing into the will 

7. Does “This will” describe enough? – could argue that metaphorically this is 2 different documents
8. What if say this is codicile that republishes the will?  Implies that the will was already published – cannot republish a will that was never a will

a. Most states say you cannot validate something that never was a valid will by republishing by codicile

9. SC of Oklahoma upheld, but mixed up saying that was both codicile that republished and incorporated by reference

a. The guy was an atty. so Bernie said brings up question of whether or not he really intended for this to be a will?

E. Doctrine of Acts of Independent Significance: If a will refers to information outside the will, the court may use that information to fill in the blanks (often to identify people or property) in the will as long as that information has nontestamentary significance independent of the will (i.e., the extrinsic information must have its own independent significance or purpose—it must not constitute an attempt to dispose of property at death or to otherwise change or modify the will).

A. Courts often allow if the material we are asked to look at, the extraneous evidence, has non-testamentary significance (meaning)

1. The key is the notion of significance INDEPENDENT of the will

· IMPORTANT: The outside source of information (or the devised item itself) must be entirely independent of the will; it cannot exist for any testamentary reason. 

· NOTE: Documents of independent significance do not have the same strict requirements as documents incorporated by reference.

· So if cannot incorporate a document into a will, perhaps can still refer to it under the doctrine of independent significance (as long as it has nontestamentary, independent significance).
B. Problem on pg. 129 – Are the following bequests valid

1. “the contents of my safe deposit box at the Last National Bank.” = OK

2. What if have 6 safe deposit boxes and a piece of info that says the contents of box1 to George, 2 to Mary, 3 to Dan, etc.?

a. Sounds like what he wanted to do was have the ability to amend my will without any formalities (change contents at will)

b. Sounds like the 6 safe deposit boxes has no non-testamentary significance so fails

3. Part (c) looks like has testamentary intent so no good

4. ***argue that if the envelopes were in existence at time of will could incorporate by reference

5. could argue that each signed and initialed item in envelope could say that 

a. argue “dispensing power” and excuse non-compliance with statute if clear and convincing evidence that showed testamentary intent
EXAMPLES:
“I give $500 to each of the members of the Hillsdale Debate Club.”

· To identify the recipients of this gift, the court may look to the debate club’s membership roster.

· Why the court can look to this document to supply the needed information: The membership roster was not created for the purpose of disposing of property at death; rather, it was created for the independent, nontestamentary purpose of keeping track of its club members.
“I give all the books in my library to Belle.”

· To identify what books constitute this devise of property, the court may rely upon the library catalog or an after-death inventory of the books in the library.

· Why the court can look to this source to supply the needed information: The card catalog was not created for the purpose of disposing of property at death; rather, it was created for the independent, nontestamentary purpose of keeping track of the books in the library. 
· Further, we assume the testator did not buy books for the purpose of giving them away at death or making changes to the will; rather, we assume the testator bought the books to read them, which is a nontestamentary purpose.
“I give to Bob the car I own at my death.”

· To identify the car the constitutes Bob’s gift, the court may look to see what car the testator did in fact die owning.

· Why the court can look to the property to identify the devised gift: We assume the testator bought his car to use it [a nontestamentary reason], not for the purpose of giving it away at death or for making a change to the will (e.g., trading it in for a different car); therefore, the court may look to the car itself to determine what exactly is being given to Bob.
“I give $1,000 to each of the people I will specify in a letter.”

· CANNOT look to the letter to identify the recipients of the gift. WHY? The letter has purely testamentary significance because it will be written for the specific purpose of identifying who the testator chooses to give $1,000.
· Alternative Approaches: May incorporate the letter into the will if the letter meets the strict requirements of Incorporation by Reference. Or, perhaps it qualifies as a holographic codicil. Or, perhaps we can apply dispensing power (power of appointment) to the letter.

INTERPRETING WILLS: EXTRINSIC EVIDENCE (2nd step)

Traditionally, courts are reluctant to look beyond the language of the will (the 4 corners) when they are trying to determine its meaning. However, extrinsic evidence is usually allowed to resolve ambiguity. But if there is a mistake in the will, the probate court has no power to reform the will to correct it. 

A. AMBIGUITY

MAJORITY RULE = Plain Meaning Rule: If a will is intelligible standing alone, then that is the end of the inquiry—the court will NOT look beyond the language of the will to extrinsic evidence of intent if the meaning of the will is clear on its face. 

· But where the will’s language is ambiguous (what did the testator intend to convey with this language?) courts do sometimes look to extrinsic evidence to resolve the ambiguity.

· 2 Types of Ambiguity:
1. Latent Ambiguity: an ambiguity that is not apparent until the court tries to apply the language of the will to external reality (i.e., you don’t know the meaning is unclear until you try to carry it out)

· e.g., “To my cousin in Urbana.” ( Upon first reading, the testator’s intent seems clear; however, when you try to apply this will provision, you discover that the decedent had 2 cousins in Urbana—one in Urbana, Illinois, and the other in Urbana, Ohio. So the language of the will turns out to be ambiguous.

· SOLUTION: Extrinsic evidence is allowed to resolve the ambiguity.
2. Patent Ambiguity: an ambiguity that is apparent on the face of the will (i.e., the meaning of the gift is unclear when you read the will)

· e.g., “I leave to my brother one of my two houses in Toledo.” ( The gift is ambiguous on its face because we don’t know from the language of the will which house he intended to give his brother.

· MINORITY RULE: The gift fails – extrinsic evidence is NOT admissible to resolve a patent ambiguity. Extrinsic evidence is ONLY admissible to resolve problems with latent ambiguity.

· MAJORITY RULE: Extrinsic evidence is admissible to resolve EITHER a patent or latent ambiguity.

Limitation on extrinsic evidence: CANNOT admit extrinsic evidence that contradicts the plain meaning of the will.
B. MISTAKE

MAJORITY RULE: NO RELIEF FOR MISTAKE IN PROBATE – The plain language of the provision controls, even if it has been proven that the language does not reflect the testator’s testamentary intent. The probate court simply has no power to reform wills to correct mistakes, period.
· e.g., Testator wants to make a gift to Robert Krause. The lawyer looks up “Robert Krause” in the phone book and specifies in the will a gift to a Robert Krause at a different address. Extrinsic evidence shows testator intended to make the gift to a different Robert Krause, not to the one the lawyer identified in the will by mistake. But the court cannot reform the will to correct the mistake, and because there is neither patent nor latent ambiguity (b/c the will clearly says who the gift goes to, and when the language is applied to external reality, we find the person does exist and resides at the specified address), the gift to the wrong Robert Krause stands. Tought luck! (
· BOTTOM LINE: Probate court cannot correct mistakes in wills…but it does have the power to resolve ambiguities. 
· e.g., So if the will had simply said “to Robert Krause,” this would have turned out to be a latent ambiguity, and the court then would have had the power to consider extrinsic evidence to resolve the ambiguity.
· Trust Reformation OK: Courts refuse to reform wills, but courts may reform trusts to correct mistakes.
· Makes no sense to apply a different rule to trusts, which are simply will substitutes, but this is the way the “pigeon hole theory of law” works: once you characterize the transaction (as a will or will substitute), then apply the set of rules corresponding to that characterization.
· Interpretation for Reformation?

· Courts faced with mistakes in drafting often purport to “interpret” or “construe” a document in order to correct mistakes – one reason they resort to this approach is that, as the courts in Gibbs noted, traditional rules preclude reforming wills

· Restatement (3d) of Prop. (donative transfers) - §12.1 Reforming Donative Documents or Correct Mistakes

· A donative document, though unambiguous, may be reformed to conform the text to the donor’s intention if the following are established by clear and convincing evidence:

· That a mistake of fact or law, whether in expression or inducement, affected specific terms of the document; and

· What the donor’s intention was.

REVOCATION OF WILLS

General Rule: Revocation of a codicil does not revoke a will, but revocation of a will does revoke all codicils to that will. 

OVERVIEW of Requirements for Revocation: 

· Revocation by the Testator:
1. Intent to revoke, and

2. Either:


· Revocation by Writing [implied or express]; or
· Revocation by specific physical acts listed in the statute.
· Revocation by Operation of Law:
· Even if there is no testator action, the law may revoke a will in situations the legislature presumes the typical testator would have wanted revocation [marriage; divorce].
· May revoke a will partially or entirely.

· If partially revoke ( the subsequent document is a codicil to the existing will
· If entirely revoke ( the decedent dies intestate unless there is a subsequent writing that 
                     qualifies as a new valid will

· As with will execution, courts require Strict Compliance with revocation requirements, whether by writing or by physical act.

A. REVOCATION BY WRITING 

ORS 112.285(1): “A will may be revoked or altered by another will.”

Requirements for Revocation by Writing:  

· To revoke a will by a writing, the subsequent writing must also comply with statutory execution formalities.
· Exception: In states that allow holographs, a valid holographic will may revoke a formal will.
· Exception: Court may use the Substantial Compliance or Excused Non-Compliance Doctrines to save a document that itself revokes an earlier will.
· The writing must show the testator’s present intent to revoke: that this document is effective to revoke the will.

· Future intent ineffective to revoke a will. 
· The writing may partially or entirely revoke the will.

· Revocation by writing may be either express or by implication (inconsistency).
· Express: “I hearby revoke all prior wills.” or “I hearby revoke clause X of my will.”
· Codicil: A document that makes specific changes to a will (e.g., revokes a specific clause) and expressly reaffirms the will in all other respects. 
· By Implication (Inconsistency): 

· A subsequent writing that completely disposes of the estate is presumed to entirely revoke and replace the prior will.
· A subsequent writing that does not make a complete disposition of the estate, but includes provisions that are inconsistent with the prior will, the writing effectively revokes and supplements the prior will to the extent of the inconsistency, and reaffirms the prior will in all other respects. 
· e.g., Will 1 gives car to Gary and $3,000 to Maria. Will 2 gives car to Monica and $4,000 to Maria (and does not mention the first will).
· The two documents are inconsistent as to the gift of the car ( Will 2 revokes the first gift by implication, so the car goes to Monica.
· A gift of a car is inconsistent with a gift of the same car, but a gift of money is not necessarily inconsistent with a gift of money.
· So as to Maria’s monetary gift, it’s unclear whether testator intended for a cumulative ($7,000) or substitute ($4,000) gift. The court would likely allow extrinsic evidence to resolve the ambiguity.
· REMEMBER: STRICT COMPLIANCE! If any requirement is lacking, revocation fails.


B. REVOCATION BY PHYSICAL ACT

ORS 112.285(2): “A will may be revoked by being burned, torn, canceled, obliterated or destroyed, with the intent and purpose of the testator of revoking the will, by the testator, or [by proxy revocation] another person at the direction of the testator and in the presence of the testator. The injury or destruction by a person other than the testator at the direction and in the presence of the testator shall be proved by at least two witnesses.”

(Requirements for Revocation by Physical Act: 
· Physical alteration of the will document by way of an act that complies with the statute (i.e., MUST be a physical act listed in the statute).

· Must argue for how to fit the physical act into one of the acts provided for in the statute.
· e.g., Statute allows for “obliteration” – argue that cutting out the signature from the will makes it unreadible (no longer there to be read!), thereby constituting “obliteration” and revocation of the will
· 2 Kinds of Physical Acts Permitted by Statute:
1. Acts that affect the paper:

· burning
· tearing
· destroying
2. Acts that affect the writing:

· canceling = writing “void;” crossing out 
· MUST affect (touch) the writing—writing in the margin insufficient
· Canceling with pencil insufficient, because merely shows tentative intent to revoke (may be erased)—using pen shows final intent to revoke
· obliterating = to make unreadable not destroy the paper
· courts may interpret destruction and obliteration differently
J. ORS and statute – ACTS

1. There are some acts that refer to the document
a. Burning and tearing refer to paper

b. Statute does not say burn up or tear up so how much is necessary to void?

2. Some refer to the WRITING (words)

3. You don’t cancel a paper, you cancel words

a. You remove the legal effect of the words

4. “Obliterate” – means make unreadable – you obliterate words, not paper

K. Bernie says Textbook goes wrong here – see note 2 on pg. 150 – Questions about what constitutes a sufficient act of revocation have produced significant litigation

1. Courts usually interpret “destruction” and “obliteration” quite literally, requiring complete destruction or complete masking of the written material

2. In RI – red pencil interlineations through every word and signature, and diagonally across each clause were not enough to revoke by “burning, tearing, or otherwise destroying”

3. Example on board of document and written with red crayon all over it

a. Bernie thinks have obliteration or cancellation (if can prove intent)

b. But problem with this example is that marks made with a red crayon and all over the place like a 3 year old so weak on evidence of intent of testator

4. Problem with most of these cases is that the act is ambiguous

5. Bernie example – in from of 37 witnesses I hold up will and say I want to revoke and burn a little corner – in OR it is revoked b/c:

a. Showed intent of testator

b. Did meet the statute by burning

c. NOTE – the ambiguity of statute in that don’t know how much had to burn
· How much of an act must there be to comply with the statute?
· Strict Compliance: Any act that complies with the statute is enough. Even a small act may comply with the statute (e.g., merely tearing a corner) as long as it was an act allowed by the statute, affected the requisite part (paper v. writing), and it was done with the intent to revoke. 
· Problem w/ Intent: Where there is only a small act (e.g., writing void over one paragraph), may be unclear whether testator intended to partially or wholly revoke the will. 
· If court finds intent to wholly revoke ( the small act is effective to revoke the entire will.
· If court finds intent to only partially revoke the will (the part affected by the physical act) ( the act is effective to partially revoke the will to the extent affected by the physical act. [revoked gifts fall into residue]
· **BUT if in a jurisidiction that does not allow partial revocation by physical act, then the small act must be ignored and the entire will is still admissible to probate.
· The physical alteration must be done with the intent to revoke. [cannot revoke by accident]

· Problem w/ Intent: Physical act inherently ambiguous—may be apparent that a physical act has occurred, but may be questionable whether the testator actually intended for the physical alteration to operate as revocation of the will. 
Exclusive Possession - presumption: If, upon the death of the testator, the will cannot be found or is found in a mutilated condition, presume that the testator intended to revoke it. 
· To invoke this presumption of testator’s intent to revoke, the will MUST have been in the exclusive possession of the testator – i.e., the will must have been in a place where no interested person had access.
· Rebutting the presumption: To rebut this presumption where a will cannot be found or is found mutilated, must prove that someone who stood to gain by revocation of the will had access to it.

· e.g., Testator’s sister, who was an intestate heir but was not named in the will, cleaned out testator’s house but found no will. ( Presumption would not be raised in this case b/c the sister had an interest in the revocation of the will, and had access to the house. 
· Partial revocation – 

· Some states allow partial revocation by physical act  - as where a testator crosses out or cuts out one provision but leaves the rest of the will alone

· Sometimes it is hard to tell whether the testator inteded to revoke the whole document, several provisions. Or only a particular provision

· The part revoked will go into the “residue” of the will if not designated to someone else

· Estate of ???? - Partial revocation that has the effect of substantially increasing another gift, is ineffective (OR case)

· Note again that if cross out a line or two in will – it will be held ineffective and the will submitted to probate as originally written as well as can be interpreted by court

· Note 2 – Handwritten notes, changes in beneficiaries and bequests, missing page, and page cut out but reattached not sufficient to show revocation by mutilation

· Extent of Revocation:
· SOME STATES (including OREGON): No partial revocation by physical act – a will may only be wholly revoked by physical act.
· UPC STATES: May either wholly or partially revoke a will by physical act.
· REMEMBER: STRICT COMPLIANCE! If any requirement is lacking, revocation fails.

· Proxy Revocation: the testator may instruct another person to revoke the will by physical act on her behalf ( Requirements: the physical act must be performed at the direction of the testator and in the presence of the testator [Oregon also requires at least 2 witnesses].

L. Problem #1 on pg. 151 – In Bakhaus, assume that the testator’s signature was still on the will.  Would the will be revoked under IL statute if:

1. The testator’s signature was lined out in pen or pencil – probably yes in IL

2. The name of the nephew in paragraphs 2 and 4 of the will was lined out in pene or pencil – NO, no partial revocation by physical act

3. The word “void” was written across the right-hand margin of both pages of the will  = no effect does not touch the words of the document, can’t cancel document, can only cancel words

M. Problem 3 - Old, blind guy had a will leaving lots to Sidney his valet.  One night, Harvey asked for the will and recognized it as such and asked it to be thrown in the fire,but Sidney instead burnt another piece of paper

1. No writing or physical act so could submit will to probate

2. Will give Sidney what he is due under it and then use equitable power

3. Typical case where a court would impose a constructive trust for the benefit of the heir so Harvey

a. Basically take it back after giving to him

N. Problem 4 – Martina wanted to revoke her will and let the intestate statute control.  Her lawyer convinced her to keep her old will as a memorandum to be used if she changed her mind.  On the cover of the will, the lawyer wrote “This will is null and void”  Martina signed the document (2 witnesses as well)

1. Is it revoked by physical act? = Need to touch the writing so no cancellation by physical act (if written on will itself then would have)

2. Is it an effective revocation by a writing? = 

a. If state accepts holographs still wouldn’t work b/c lawyer wrote the will not Martina

3. This is a case where would love to have the doctrine of excused non-compliance in effect in your jurisd.

a. Was intent, go through reqs. for excused non-compl

C. REVOCATION BY OPERATION OF LAW

Sometimes people marry or divorce, but do not amend their wills to take into account the change in their lives. Many states have statutes which revoke all or part of a will in one or both of these circumstances.

A. This started out as a common law rule, initially applied where someone had a will, got married, and had children, but never changed the will.  The current version of the law (as with ORS 112.305) says a will is wholly revoked by a subsequent marriage if the spouse survives.  

1. There are exceptions in (1) and (2) of the ORS (the second involves a prenuptial agreement).  There’s also revocation by divorce (ORS 112.315), which revokes provisions that are in favor of the former spouse (partial revocation).

B. Statutory substitutes now rule the day

1. ORS 112.305 – a will is revoked by subsequent marriage if the spouse survives, unless

a. 1st exception (1) unless the will evidences an intent that it not be revoked by the subsequent marriage or was drafted under the circumstances establishing that it was in contemplation of the marriage; or

b. 2nd exception “prenup” (2) spouse and testator entered into a written K (prenuptial) before the marriage that either makes a provision for the spouse or provide that the spouse is to have no rights in the estate of the testator

2. ORS 112.315 – Revocation by divorce or annulment

a. “Unless a will evidences a different intent of the testator, the divorce or annulment of the marriage of the testator after the execution of the will revokes all provisions in the will in favor of the former spouse of the testator and any provisions therein naming the former spouse as executor, and the effect of the will is the same as though the former spouse did not survive the testator

b. **Notice this only revokes provisions while 112.305 wholly revokes the will

REVIVAL DOCTRINE  

**Applies to a VERY NARROW factual situation – Do NOT bring it up on the EXAM unless it really applies!**
A. Revival: This doctrine ONLY applies where there are 2 successive wills, the second of which revokes the first, and then the second will itself is also revoked.

· i.e., Testator executes Will 1, then executes Will 2 to revoke Will 1, and then revokes Will 2.

· Revival – 3 Approaches re: whether Will 1 is good again:
· 1. COMMON LAW = MINORITY APPROACH: Will 1 still valid—treat it as though it was never revoked.

· some places follow this which says wills only speak at the time of death and therefore when you die, there is a will here that was never revoked

· Meaning, the 2nd will was not operative to revoke the 1st one unless it was in effect at the time of death

· Since died after revoked

· Most jurisd. go by 2nd or 3rd methods though

· 2. MAJORITY APPROACH (ORS): Once the will is revoked, the only way to get it back is to formally re-execute it. 

· How to do this: Formally re-execute a new, clean copy of Will 1, or formally execute a codicil to revive specifically revoked provisions of Will 1.

· OREGON – ORS 112.295: Once a will or part thereof has been revoked, the ONLY way to revive it is to formally re-execute the will or execute a new will that incorporates by reference the revoked will or part thereof. The revoked will remains revoked unless the testator goes through formalities again.
· 3. INTENT APPROACH (UPC §2-509): Will 1 is revived if the testator intended to revive the prior will upon revocation of the second will.

· Some States: The only way to show intent to revive Will 1 is by the terms of the revocation of Will 2.

· UPC: The previous will is revived if it is evident from the circumstances of the revocation, or evident from the testator’s contemporary or subsequent declarations that the testator intended the previous will take effect as executed.

· UPC Presumptions:
· If subsequent will wholly revokes Will 1, Will 1 remains revoked UNLESS can prove that the testator intended to revive Will 1 by revoking Will 2. [Evidence: circumstances of the revocation of Will 2; testator’s declarations contemporary or subsequent to the revocation of Will 2]

· If subsequent will partially revokes Will 1, and Will 2 is then revoked, the revoked parts of Will 1 are revived UNLESS can prove that the testator did NOT intend for revival. [Evidence: circumstances of the revocation of Will 2; testator’s declarations contemporary or subsequent to the revocation of Will 2]

· If subsequent will that revoked Will 1 in whole or in part is thereafter revoked by another later will (Will 3), Will 1 remains revoked in whole or in part UNLESS the terms of Will 3 specifies the intent to revive (and Will 1 is only revived to the extent that the terms of Will 3 specifies this intent). [Evidence: no extrinsic evidence; only terms of Will 3]


O. Problem 2 on pg. 154 – Clarence left several sheets of paper attempting to dispose of his property: (assume they are handwritten)

1. If the last page (including signature) had been crossed out, which pages, if any, would be entitled to probate?

a. “0” page listing executors is a holograph and signed so admissible

b. Think about “integration doctrine” – is it all one document? – 

i. Fact that all pages dated different day is not relevant b/c no requirement for that

ii. Need to know which pages were present and that I intended to be part of will

iii. If a 5 page will – the effect of crossing out signature revokes the whole will

iv. Alternatively – if think the first four are a will the only thing that could be admitted is page 0

v. See ORS 111.005 – def. of will in OR – “Will” includes a codicil; it also includes a testamentary instrument that merely appoints an executor or that merely revokes or revives another will.”

c. If think of as a one page will and a 4 page codicil –

i. b/c crossed out signature on 5th page then all pages of codicil are revoked, but will could still be admissable  

2. if revoke the will, but left the codicil pages, the whole document would be revoked b/c a codicil needs the will to be effective

3. if consider this a 5 page will and the first page is crossed out

a.  the main question is do we allow partial revocation by physical act?

b. If so then only the first page is revoked and the remaining 4 are valid

c. If don’t allow partial revocation, then the attempted revocation is ineffective and the whole thing is admissible (Bakhaus rule)

4. Bernie suggests maybe won’t allow any of it in if first page crossed off

a. Intent – if cross out 1st page and intended to revoke the whole thing, then it is revoked

b. But how do we know what you intended?  Courts play guessing games, they presume

Note general rule – 1. Revocation of a codicil only revokes the codicil



2. revocation of a will revokes all the codicils

P. Problem #2 – What if, instead the first page (#0) had been crossed out? See 4 above 

1. It’s a guessing game

“DRR” or Doctrine of Mistaken Revocation
DRR = Legal fiction whose sole purpose is to correct a mistake and that imputes conditional intent to the decedent. The court pretends that a mistaken revocation was actually dependent on some condition (e.g., that the new will be validly executed; that the prior will be revived), so that if the “condition” is not satisfied, the court ignores the mistaken revocation so that the will in question still stands.

· Classic DRR Scenario – the alternative disposition fails: Testator revised her will. Something goes wrong at the execution ceremony, however, and the new will is not valid. Without realizing that the new will is invalid, she tears up the old will (thereby revoking it by mistake). A court applying DRR would save the old will on the theory that her revocation of that will was conditional on the new will being valid. Because the new will fails, the “condition” was not met, and the tearing did not revoke the old one.

· a.k.a. “the doctrine of second best”: The doctrine does not give the testator what she really wanted, and thought she had, which was the new will. Rather, when the choice is intestacy or the old will, she gets the old will that she thought she had revoked. 

· Another DRR Scenario: decedent was an elderly lady who could not take care of herself, so the family shleped her around from relative to relative – bounced around.  In the course of this process she was put with one relative and she executed a will that gave part of estate to them and revoked all prior wills and left residue of estate to her 2 close freinds.  Her prior wills had left her estate to 2 friends of hers.

1. 6 months later she was sent to another relative and first thing she did was tear up the old will and told witnesses that she intended her 1st will to come back to life

2. In states that follow Intent Test, this is enough to revive Will 1. But in a state like OREGON where the only way to revive a revoked will is to formally re-execute it, her intent was ineffective to revive Will 1. 

a. So can’t give her will #1 in OR

3. She dies, what do we do with her estate?

a. Could let her die intestate – but then 2 friends will get 0

b. Or, could say the revocation of will #2 was conditional revocation, provided that her will #1 was revived

c. From this will #2 will keep effect – snake in the grass relative does get some money, but the bulk of estate does go to her 2 close friends

4. But court may apply DRR to give her second best: Treat the revocation of Will 2 as being conditioned upon the revival of Will 1 (as if testator had said: “I hearby revoke Will 2 provided that Will 1 comes back to life). Because revival cannot occur without formal re-execution, the “condition” is not satisfied, and Will 2 treated as though it was never revoked so that it still stands.

· again, it’s “the doctrine of second best”: The doctrine does not give the testator what she really wanted, and thought she had, which was revival of the first will. Rather, when the choice is intestacy or the second will, she gets the second will that she thought she had revoked.

· MAJORITY APPROACH (and UPC): Consider what the decedent really wanted. Then, compare the will saved by DRR to the intestacy statute, and choose the one that comes closest to what the decedent wanted.

· e.g., If intestacy comes closer to what the testator really wanted, then treat both wills as revoked and invoke the intestacy statute. [intestacy = second best]
· e.g., If the will saved by DRR comes closer to what the testator really wanted, then apply DRR to admit that will to probate. [will saved by DRR = second best]
· DRR and Revocation by Writing: CANNOT impute conditional intent when the will contains clear language of unconditional intent.  (e.g., “I hearby revoke all my prior wills.”)

· UPC’s approach often validates testator’s first choice; DRR rarely necessary.
· WHY? Because a combination of the Doctrine of Excused Non-Compliance (the Harmless Error Rule) and the liberal revival rules based on the testator’s intent would eliminate many situations which traditionally have prompted courts to use DRR.
· Excused Non-Compliance would eliminate the need for DRR in Classic Scenario.

· Intent Test for revival would eliminate the need for DRR in Scenario 2.

IV. Most courts say – will apply DDR where a will is revoked based on either:

A. A mistake of law, or 

1. I thought my 1st will was revived when I revoked my second one

B. A mistake of fact

1. Story of friend who was named in will was in Ghana and testator thought dead so said I revoke that gift b/c she is dead

2. She is not dead and the guy dies

3. Court used DDR to reinstate gift to Judy b/c of mistake and stated in the will

C. some conditions when will apply DDR doctrine

1. Alternative disposition that fails

2. Mistake appears on the face of the revoking instrument

a. E.g. “ I revoke to Judy b/c she is dead”

b. What if just said “I revoke the gift to Judy” ?

i. Won’t apply DRR – don’t know why he revoked gift to Judy

ii. Not going to listen to oral testimony/extrinsic evidence to see why mistake


V. Problem 2 on pg. 159 – puts some stuff together:  Howard’s printed will includes a gift of “$5000 to my friend Michael Andrews.”  The $5000 is crossed out and “$7500” is written above in Howard’s handwriting, along with his initials

A. How much does Michael take when Howard dies?

1. 1st question – does this jurisdiction permit holographs?

a. If it doesn’t then clearly Michael doesn’t get $7500 b/c unattested writing

b. If it does accept – we do have In testator’s handwriting, signed (initials are enough if intended as signature),and need testamentary intent – 

i. Big question - can we look at the context in which the writing appears to determine testamentary intent?  - If can, then seems pretty clear that testamentary intent is there to give Michael $7500 instead of $5000

2. 2nd question – does the jurisd. allow partial revocation by physical act?

a. If it does not, then not allowed and Michael gets the original gift of $5000

b. If it does – then ask Can we imply an intend to revoke the $5000 gift provided that the $7500 gift is valid (have decided it is not valid b/c this jurisd. does not allow holographs)

c. If it turns out that new gift is invalid, then it turns out old gift was never revoked

d. Court Could give Michael $5000 or nothing in this situation, so what would testator rather see Michael get? – 2nd best $5000

3. Bernie’s twist – what if $500 written in and not $7500?

a. What is closer to what the testator wanted

b. Court would probably give 0 – saying that is closer to what the testator wanted

B. Problem #4 – Steve’s 1st will left everything to Janet.  His 2nd will revoked the first and divided his property equally between Janet and Claire.  The 2nd will was typed, but not witnessed.  Can DRR apply to save the 1st will?

1. NO – b/c 2nd will was never valid so nothing to use DRR for, the 1st will was and is valid

2. On exam – don’t try and apply DRR, unless you have a will that is in fact revoked

a. Don’t apply where it isn’t needed

3. Point is that in order to revoke a will what do you have to do?

a. Have to have a valid testamentary writing

4. But note, if legislature has adopted excused non-compliance then maybe might be able to use DRR if they allow excused non-compliance and accept the 2nd will and that is torn up  = 2 bites at the apple

VI. Safeguarding wills

1. The correct practice is that the original will should be delivered to the testator, and should only be kept by the attorney upon specific unsolicited request of the client.

2. Include letter of instruction about hazards of self-amending

CONTRACTS REGARDING WILLS

In addition to being able to create and revoke wills, people can also execute contracts to make or refrain from making a will, or to revoke or refrain from revoking a will.

· A. Contractual agreements have no effect on the validity of wills—wills can still be made or revoked despite the promises—but if a will constitutes a breach of contract, the party suffering the breach may have a cause of action against the decedent’s estate.
· If a promise to make or not to revoke a will is enforceable under contract law, it may be enforced against the estate of the breaching promisor. A common remedy will be to create a constructive trust in favor of the promisee and enforce it against estate assets.
· MAJORITY RULE: Promise to make a will or to not revoke a will must be in writing to be enforceable. 

· ORS 112.270: [patterned after UPC] A contract to make a will or devise, or to not revoke a will or devise, or to die intestate, is enforceable ONLY IF:


· the will itself includes material provisions of the contract, or
· the will expressly references a contract and extrinsic evidence proving the terms of the contract, or
· there is a writing signed by the decedent evidencing the contract.

· B. Some states allow ORAL contracts: In states that allow oral contracts regarding wills, to prove the existence of the the contract, the conduct (services performed) must be “unequivocally referable to the contract.” 
· i.e., The services performed do not make sense unless there is a contract.

· e.g., Son and daughter, under alleged oral contract, care for their mother until she dies in exchange for receiving her entire estate by will. ( Because society expects children to care for their parents, this conduct is NOT unequivocal to contract, and therefore fails to prove valid oral contract.
· e.g., Nextdoor neighbor agreed to care for the woman until she died under an alleged oral contract that she would leave her estate to him by will. ( Now the services rendered ARE unequivocal to contract, because the fact that a non-relative would render such gratuitous services to a stranger is best explained by the existence of an oral contract.
· *The neighbor may sue the estate for breach of contract if the testator failed to include him in the will. He is entitled to quantum meruit for his services rendered.

· C. An enforceable contract Not To Revoke a will is revocable until one of the parties dies, but becomes irrevocable on the death of one of the parties with the agreed-for will in effect.

· e.g., Couple executes reciprocal wills with promise not to revoke – if one spouse tears up the will (thereby revoking it) while both are still alive, then the other spouse’s only remedy is to revoke her will too and execute a new one. No damages for breach of contract because neither spouse is dead—revoking the will while both are alive also revokes the contract.

· Contracts not to revoke wills are almost always a BAD idea. 
· They lock survivors into an estate plan which may not become effective until a time when its terms are inappropriate.

· In the meantime, the contract clouds the rights of survivors, and ambiguities often prompt litigation.

· Unanswered Questions: If I remarry, can I leave property to my new kids? Can I give money to charity? and many more questions inviting litigation.
· If the couple really wants to lock themselves into an estate plan that assures a certain disposition after both of them die, they should USE A TRUST, NOT A WILL
D.  Joint Will: ONE document signed by two parties that purports to be the will of both people.     A joint will can be probated twice. Using a joint will makes it more likely that a court will find that the survivor promised not to revoke the will.

· NEVER execute a joint will – they just breed litigation! [re: Does joint will constitute contractual agreement that the survivor would not revoke the will or any part of it?]
· SOME STATES: Presumption that a joint will is contractual (i.e., execution of the will constitutes an agreement not to revoke it after the first spouse dies).

E.  Reciprocal Wills:  “Mirror-image” wills – married couples typically execute wills with reciprocal terms. Although there may have been no intention to restrict the survivor’s right to revoke such a will, mirror-image wills may prompt claims of such a promise, especially when the survivor of a second marriage changes the will to disfavor the decedent’s children from a prior marriage. 


· Again, reciprocal wills breed litigation!
· Arguably, the similarity of the two wills indicates an agreement that the surviving spouse will not revoke the will or any part of it after the first spouse dies.
· Counterargument: The surviving spouse’s reciprocal will evidenced her testamentary intent at that time, but she retained the right to change her mind and revoke it later.
· Must clearly express couple’s intent to avoid litigation! 
· If a couple chooses to execute a joint will or reciprocal wills, and the couple does NOT intend for a contractual agreement, then the wills should include express language that the will(s) are not executed pursuant to contract. 

· If the wills ARE executed pursuant to contract, then the wills should include a clause expressing the couple’s contractual intent (include the terms of the agreement in the will, or incorporate by reference the couple’s contract not to revoke).

Chapter 4 - Will Substitutes  

Will Substitute = Non-probate Transfer

Pigeon Hole Theory of Law: The legal consequences of a particular disposition are determined by how the disposition is classified. Once a disposition is identified as X, certain legal consequences follow.

· Problem: Probate and non-probate transfers are all transfers of property at death; however, there is no consistent policy or set of rules that applies to both wills and will substitutes.

· This is starting to change in American law—the law of probate and of non-probate transfers are slowly becoming integrated.
· Sometimes people try to manipulate non-probate transfers to have testamentary effect, but this creates problems and prompts litigation.


EXAM: Consider ways to achieve different results by finding ways to characterize a transfer as a will (testamentary instrument) or as any number of will substitutes, to which different rules apply. Also, make arguments for cross-application of doctrines.
4 “PURE” WILL SUBSTITUTES: These have essentially the same effect as a will — Creation of any of these will substitutes reserves the owner complete lifetime dominion (control over the property; power to name and change beneficiaries; power to change provisions) and effectively transfers property at death (but without the need for probate). Although functionally indistinguishable from wills, compliance with the will statute is not required to create will substitutes.


1. Joint Accounts


2. Revocable Living Trusts


3. Life Insurance Policies


4. Pension Accounts

LIFETIME GIFTS

A. Lifetime Gift: [not a pure will substitute b/c lose lifetime dominion] a present, irrevocable lifetime transfer

· How probate is avoided: If the decedent gave away all her property during life, leaving nothing in her estate when she died, then there is nothing to probate.
· 3 Requirements for an Effective Gift:

1. Intention to make a gift – must be a present, irrevocable transfer (i.e., the donor 

must intend to give the property right now)

2. Delivery – donor must give up all dominion and control by handing over control of the property to the donee

· 2 Elements of Delivery:
1. Objective Element: physical transfer – actually giving it to them
2. Subjective Element: donor must intend for the delivery to be effective 

(i.e., donor must intend to give up dominion and control)

· COMMON LAW 45RULE: Delivery = Physical transfer. If physical transfer of the property is impossible, then there are 2 other ways to make delivery:

1. Symbolic Delivery: Delivery of something else which is a symbol of the thing the donor wants to make a gift of. 

· e.g., written instrument = deed of gift (effectively transfers title)

· e.g., sign off on car title and deliver the title to the donee

2. Constructive Delivery: Delivery of the means of access to the subject matter of the gift.

· e.g., give donee the keys to the car

3. Acceptance by donee

To have an effective will substitute, the transfer MUST be completed before death.

· But many donors want it both ways: Donor may want something to look like a lifetime gift so that it avoids probate, but does not really intend for the gift to be effective until the donor’s death (e.g., testamentary language included in the deed [“at my death”]; donor does not deliver the deed but holds onto it).
· e.g., Delivery of a deed effectively transfers legal title; however, if the donor merely signs the deed and holds onto it: NO effective delivery ( NO effective gift during life ( property still in estate at death (and subject to probate!).
· SOLUTION: Make a lifetime transfer of a remainder interest in the property (i.e., a present, irrevocable gift of a future interest), so that the parents retain a a life estate in the property and the daughter presently owns a future interest, which will vest when her parents die. 
· Court may find an implied reservation of a life estate and present transfer of a remainder in order to give effect to a gift despite its testamentary appearance.
A. Problem 1 on pg. 175 – J.O. and Nannie executed a deed containing the grant “we, the undersigned J.O. Hegwood and wife, Nannie May Hegwood, do hereby sell, convey  and warrant to our son, Carroll Dennis Hegwood, and HIS OWN BLOOD HEIRS, at OUR DEATH, the following described land…,” and delivered deed to Carroll, who did not record it until after his father’s death.      Was the deed valid without complying with the statute of wills?  YES

1. A deed is legal upon delivery, does not have to be recorded to be effective

a. Is effective 

2.  Court said an implied reservation of a life estate and present conveyance of a remainder(that’s what at our death means – get possession of our property at our death, but you own it now)
B.  LIFETIME GIFTS ARE IRREVOCABLE. 

· Courts are very reluctant to allow a donor to “undo” lifetime gifts.

· A lifetime gift cannot be revoked when circumstances change (e.g., donee predeceases donor).
· e.g., Grandma deeded the farm to her grandson, reserving a life estate for herself. But her grandson died in an accident, and the future interest he owned passed to his surviving spouse by intestacy. Grandma wanted to revoke the deed to give it to a different grandson, but court refused to allow it.
· If the donor really wants to retain a lifetime interest, retain flexibility to change beneficiaries, and avoid probate, should USE A TRUST, NOT A LIFETIME GIFT.
C.  Gift causa mortis = EXCEPTION to the rule that gifts are irrevocable

· Gift causa mortis: a gift motivated by fear of imminent death 
· Revocable 3 Different Ways:

1. Donor survives the peril that motivated the gift

· e.g., Donor calls up donee to make a gift while the plane is crashing, b/c she fears the plane crash will kill her. If donor survives the plane crash, the gift is automatically revoked.
· e.g., Donor survived the plane crash, but dies in a car accident on the way home from the airport. The gift is still revoked, b/c the peril that motivated the gift was the impending plane crash (which donor survived), not the car ride home.
2. Donee predeceases the donor

· e.g., Donee dies of a heart attack after receiving donor’s phone call, but before the plane crash. The gift is automatically revoked (cannot pass to donee’s intestate heirs).
3. Donor expresses the intent to revoke the gift

· If the donor does die of the peril that motivated the gift, the gift becomes irrevocable.
D.  Gifts to Minors: Minors are considered “incompetent” and therefore incapable of owning and managing property. Thus, a gift to a minor requires appointment of a guardian, which can be expensive.

· Uniform Transfers to Minors Act (UTMA): Allows donor to transfer property to a custodian who manages and uses the property for the benefit of the minor. [a very broad grant of authority to deal with the gifted property]
· Advantages of UTMA: 
1. a custodian under the act has more freedom to deal with the property than does a guardian or trustee,

2. less onerous accounting requirements, and

3. no court supervision.
· Downside of UTMA:
· Must give the property to the minor when he reaches the age of majority. In most states, age of majority = 18, which, arguably, is still very young to give the individual a great deal of money or property.

· ORS 126.862: In OREGON, it is possible to extend custodianship until age 25.

JOINT INTERESTS

A.  Joint Tenancy: “the poor man’s will” [not a pure will substitute b/c no power to revoke] A joint interest in real or personal property creates a right of survivorship—when one owner dies, her interest disappears, leaving the survivor owning the whole. 

· Although joint interests avoid probate, they are are a horrible tax-planning device.

· A couple whose assets total more than the exemption equivalent (unified credit) for one person and who want to avoid federal estate tax will need a more complex estate plan than merely holding their property jointly.
· Applying concepts of estate taxes and unified credit:
· Spouses hold $3 million in joint tenancy. 
· Half the joint tenancy property is included in the estate of the first to die. The $1.5 million all qualifies for the marital deduction, resulting in taxable estate of zero for the first spouse. Because no tax is due, the unified credit of the first spouse was wasted.
· When surviving spouse dies, unified credit covers the tax due on $1.5 million, but the remaining $1.5 million subject to estate tax.
· If had planned the estate to use up the unified credit of both spouses, would have been able to protect the entire $3 million from tax. 
· Clearly, straight joint tenancy was not the way to go for this couple.
Joint Tenancy is an IRREVOCABLE inter-vivos transfer!

· e.g., 80-year-old dad transferred his property to his son in joint tenancy. Then he remarried, and wanted to revoke the joint tenancy so that he could leave the property to his new wife. Court refused to allow it.
· Problem: Dad tried to give testamentary effect to joint tenancy—he wanted to keep the property until his death, then transfer the property to his son at death. But joint tenancy has inter vivos effect, meaning that the son already has irrevocable ownership.
· If decedent wants testamentary effect, should USE A WILL, NOT A WILL SUBSTITUTE.
· Alternatively, if decedent wants to retain a lifetime interest, retain flexibility to change beneficiaries, and avoid probate, should USE A TRUST, NOT JOINT TENANCY. 
· POD (payment on death) and TOD transfers - Ohio Alternative = “Transfer on Death” Deed: a revocable deed that allows donor to retain fee simple title, but automatically transfers the donor’s interest to named beneficiaries at death.
B.  Multiple Party Accounts
1. Convenience Accounts v. Joint and Survivorship Bank Account (intent makes a difference)

· Convenience Account: A jointly-held account may be opened only for the convenience of one depositor—the account-holder adds another person (e.g., caretaker) as signatory to allow access to her funds for the purpose of paying her bills. There is no intent to make a gift to the signatory as surviving joint tenant. (parent to pay bills for child)
· Joint and Survivorship Bank Account: MAJORITY RULE = rebuttable presumption that the signature card establishes joint ownership of the account, such that the survivor owns the account.
· To prove that the account was merely a convenience account, must rebut the presumption by clear and convincing evidence of contrary intent.
2. Payable on Death (P.O.D.) Account: “Account owned by A, payable on death to B.” 

(Traditionally held testamentary in nature and therefore void for failure to comply with will formalities. 

· MANY STATES: now recognize POD accounts as valid.

· But can have situations that some statuets authorize some types and not others

3. Totten Trust (a.k.a. “savings account trust”): “Account owned by A as trustee for B.” The depositor opens an account as trustee for someone else. Essentially, this is a POD account—the depositor can withdraw funds from the account at any time and the “beneficiary” gets what is left when the depositor-trustee dies. Again, seems testamentary in nature, but court found a way to validate such accounts by characterizing them as a “tentative trusts.”

· Rationale: Such an account creates a “tentative trust,” which is “perfected” upon the death of the depositor-trustee, making the beneficiary owner of the money in the perfected trust (beneficiary can’t claim an interest while the grantor is alive). Because the account is characterized as a trust, wills law does not apply to invalidate it!

· MANY STATES: Recognize totten trusts as valid, even if they do not recognize POD accounts as valid. [again, we see the effect of the Pigeon Hole Theory of Law]
4. Transfer on Death (T.O.D.) Account: “[security] owned by A, transfer on death to B.” Traditionally held testamentary in nature and therefore void for failure to comply with will formalities.

· MANY STATES: now recognize brokerage accounts in TOD form as valid.

· Uniform TOD Security Registration Act: The owner of a security may designate a beneficiary who will become the owner of the security upon the death of the owner.

· The transfer is accomplished by registering the security in beneficiary form, indicating the owner’s name, and her intention to have a beneficiary become the owner on the owner’s death.
REVOCABLE LIVING TRUSTS

Trust: involves one person (the trustee) holding legal title to property for the benefit of another (the beneficiary); the trustee has a fiduciary duty to use the property for the benefit of the beneficiary

· Trusts are irrevocable unless the grantor expressly retains the right to revoke.

· The property in an inter vivos trust is a non-probate asset that passes at death under the rules of the trust, and avoids probate.

A. Kinds of Trusts: 

· 1. Inter vivos trusts
· Irrevocable Trust: grantor makes an irrevocable lifetime transfer of property to a trustee for the benefit of a designated beneficiary or beneficiaries
· MAJORITY RULE: The transfer is presumed to be irrevocable UNLESS the grantor expressly retains the right to revoke the trust.
· Revocable Trust: grantor makes a lifetime transfer of property to a trustee for the benefit of a designated beneficiary or beneficiaries, and the grantor retains the right to revoke the trust and to reacquire the beneficial ownership of the property.
· REVOCABLE TRUSTS = THE MOST COMMON WILL SUBSTITUTE.
· Revocable Trust = “Pure” Will Substitute because the the grantor can revoke or change the terms of the disposition whenever he wants until he dies, at which point the trust becomes irrevocable (and bypasses probate).

· 2. Testamentary Trusts
· a trust created by will, which must go through probate and is thus subject to the supervision of the probate court

B.  Revocable trust is a disguised will: Grantor may retain the right to end the trust and take the property back, retain the right to income from the property during life, and may even name herself as trustee. The trust terminates upon the grantor’s death, with the designated beneficiary getting the trust property. For all practical purposes, the grantor still “owns” the property—this arrangement looks like a will (grantor maintains control over property during life, intends for transfer to take effect at death).

· VALIDITY of this kind of transfer: Comes down to whether the court trusts the transaction.   If the court is convinced that there has been an alternative formality (compliance with the ritual and evidentiary function of the will statute, such that actual compliance with the wills act NOT required) that satisfies the policy behind the wills act, then the court may call it a non-testamentary transfer and therefore a valid trust. 

· But if the court is not convinced that there is a valid trust, it may hold it is an invalid will because it is a testamentary transfer that does not comply with the wills act formalities.

· Courts consistently hold revocable trusts as valid, even though it seems that the grantor retains everything during life, and nothing transfers until death. = Farkas v. Williams
C.  How to revoke a trust:

· If the trust instrument specifies a method, then the grantor must use that method to revoke.
· If the trust instrument does NOT specify a method, then any method of revocation will effectively revoke as long as the grantor expresses the intent to revoke.
· Huge majority says can’t revoke a will substitute with a will (b/c assumption that will substitutes are lifetime transfers
D. What you have to do to create an intervivos trust?

1. Note - There is a section of the statute of frauds that any transfer of interest in real property it needs to be in writing

2. Bernie’s answer – NEED TO EXPRESS THE INTENT
b. Bernie gave example of if he went home tonight and into basement and closed door and whispered “I hereby declare myself trustee of all my property for the benefit of the students in my wills and trusts class.

c. This does create a trust b/c it expressed the intent

d. Will have a hell of a time proving the intent in court b/c lack of evidence, but a trust was created

3. NO FORMALITIES OF ANY KIND ARE REQUIRED

e. Can create an oral intervivos trust of a billion dollars by simply saying it

f. Very different from Wills

4. The pigeon-hole theory of law is why this is allowed – Trust law developed separately from wills law

g. Created by English courts of equity and early on recognized the validity of trusts

5. The name at the top of the page controls

h. The first things we do with a transfer is characterize it and stick it in a pigeon hole and then have a whole body of law that applies to that pigeon hole

6. Note the incredible flexibility that this gives a person

i. Trusts gives people a lot of flexibility

7. No trust will ever fail for want of a trustee – if make uncle George a trustee, but he says heck no

j. A court will appoint a trustee to act if someone refuses to act

8. To revoke a trustee just need to express the intent again

B. UTC §602 Revocation or Amendment of Revocable Trust

1. The settlor may revoke or amend a revocable trust:

a. By substantial compliance with a method provided in ther terms of the trust; or 

b. If the terms of the turst do not provide a method or the method provided inther terms is not expressly made exclusive, by:

i. A later will or codicil that expressly refers to the trust or specifically devises property that would otherwise have passed according to the terms of the trust; or 

ii. Any other method manifesting clear and convincing evidence of the settlor’s intent
IGNORING TRUST FORM
A trust may be recognized for one purpose, but ignored for another.

· Federal Taxes: IRS looks for substance over form – although by form the beneficiary may own an interest in a revocable trust, for tax purposes, this form is ignored and the grantor retaining control over the trust property (right to revoke; right to change beneficiaries) is taxed as owner.
· Creditors of an Insolvent Estate: Where the grantor’s estate is insolvent, the grantor’s creditors can reach the assets of the revocable trust to the extent that the estate is insolvent, even though by form the trust becomes irrevocable (no longer part of the estate) at death.
· Using probate to shield estates and revocable trusts from creditors’ claims:
· ORS 115.055 – Non-Claims Statute: Once the personal representative probates the estate and gives notice to creditors, SOL begins to run, giving creditors 4 months to file their claims against the estate, or be forever barred.
· If probate assets are then shielded from claims, creditors who come too late may try to reach the assets in the revocable trust to satisfy claims.
· OREGON provides a probate-like procedure for shielding assets in revocable trusts from creditors’ claims as well (perhaps more states will follow suit to offer this additional protection)…
· ORS 128.256 – SOL for Claims Against Non-testamentary Trusts: Once the trustee of a revocable inter vivos trust makes a court filing and gives notice to creditors, SOL begins to run, giving creditors 4 months to file their insolvency claims against trust, or be forever barred.
· ADVICE: To bar future creditors’ claims, be sure to probate both the estate and the non-testamentary trusts.

POUR-OVER WILLS

Pour-over Will: Closely-tied to revocable lifetime trusts, pour-over wills designate a trust as a will beneficiary. Pour-over wills often include some dispositive provisions (e.g., cash to individuals; real estate or specifically-identified items of personal property to particular family members) and then give the rest of the testator’s probate property to a pre-existing trust.

· Estate plan using a combination of inter vivos trust and pour-over will – How it works: Client creates a lifetime trust, and may or may not transfer property to the trust at that time. Client executes a will naming the trustee as beneficiary of the residuary probate property (will may also include some devises to other individuals). Client might also name the trustee beneficiary of a life insurance policy, etc. When the client dies, the will pours the decedent’s residuary property, and the life insurance policy pours insurance proceeds, into the trust, which the trustee then manages for the benefit of beneficiaries according to the rules of the trust. 




A. General

1. Anything not in trust at death goes into probate

2. Not feasible to put everything in intervivos trust (b/c trustee is supposed to hold property subject to fiduciary duty (to make profitable)

a. Like personal residence

b. Personal items – jewelry clothing

c. Pain in the ass to always transfer stuff into trust

B. A 2 document estate plan is the answer – Trust + pour over will

1. Purpose of pour over will is to take all the stuff that you owned when you died and put it into your trust  =  A belated transfer

2. But when put the 2 docs together you basically have a will you can change whenever you want and you don’t have to go through all the formalities

a. Trusts don’t require the formalities

3. Therefore courts had a real problem with this when they first ran into them (is an unattested document that looks like will)

C. The most common estate plans using the pour-over device include three basic elements:

1. 1st - The client creates a lifetime trust, but intends it as a shell to be activated later, rather than as a current management device

2. 2nd – the client names the trustee as beneficiary of life insurance policies

a. Except for the chance of getting the insurance proceeds, the trust is “unfunded”

3. 3rd – the client creates a will naming the trustee of the lifetime trust as a will beneficiary

4. After the client’s death, the will pours the decedent’s residuary probate property, and the life insurance policy pours insurance proceeds, into the trust, which then serves as a management (and sometimes a tax savings) device to care for the survivors

D. They first tried to justify this scheme – incorporation by reference – but lose the flexibility to modify if trying to use this

1. Fundamental differences between inter vivos trust and testamentary trust (set up in will)

a. An intervivos trust is not subject to court jurisdiction –

iii.  it is created by private agreement between grantor and trustee

iv. does not have to do annual accounting

v. big difference is a trust is not a public record – any testamentary document filed with court becomes a public record and a trust is a private agreement

E. some courts tried to use “independent significance” – 

1. but pour over will says I leave property to Trust, but that is a “blank” - have to look at trust to find out

2. problem was that so often the trust was just a shell waiting to be filled up – so the trust didn’t really have any independent existence, it only really had meaning on settlement of the will/on death of the testator

a. how can you say that the trust has independent significance
· Problem: The terms of a trust usually do not satisfy the formalities requirements of wills statutes; therefore, courts struggled to find ways to allow trust provisions to control the distribution of probate property.

· To allow trust provisions to control distribution of probate property, courts first tried to apply the doctrines of Incorporation by Reference and Independent Significance.
· These doctrines lead to unsatisfactory outcomes – courts held that the trusts failed (could not validly dispose of the probate property).

· SOLUTION: UPC 2-511 Testamentary Addition to Trusts Act [in Oregon = ORS 112.165]: Statutory validation of the 2-document estate plan (pour-over will + inter vivos trust). 
· The trust document is NOT required to be in existence at the time the will is executed.

· The grantor is NOT required to put property in the trust right away when it’s created.

· A trust established by the pour-over will at death will be treated as though it was created during the testator’s lifetime.

· Reason courts allow is that it is a handy device for estate planning

Rejecting the Pigeon Hole Theory of Law:

· Clymer v. Mayo Decedent created a trust and a pour-over will. Will made gifts to her husband, and devised the residue to the trust. Husband was the designated beneficiary of the trust. Couple got divorced. Ex-wife died.
· Under wills law, divorce automatically revokes all the gifts in the will to the former husband. The failed gifts fall into the residue, which under the terms of the will passes to the trust. But the ex-husband is the beneficiary of the trust! 
· Problem: No trust rule exists to to automatically revoke gift to former spouse.
· Traditionally, under the pigeon hole theory of law, wills law applies to wills, and trust law applies to trusts, period. = The ex-husband would end up taking the property after all under the terms of the trust.

· Clymer court’s contrary approach: These 2 documents (the pour-over will and inter vivos trust) were intended to operate together as a unified estate plan; therefore, wills law should apply to achieve the same result with this unified estate plan as would have been reached with only a will.
· Court applied the wills rule of revocation by divorce to the trust so that the gift under the trust would also fail, and the ex-husband would take nothing.
· This case is an example of a court willing to apply wills law to a will substitute to reach a common sense conclusion (rather than taking the pigeon hole approach).
· EXAM - Pigeon Hole Theory remains majority rule; HOWEVER ( On EXAM use this case to argue: (1) the will and the will substitute constitute a “unified estate plan,” therefore (2) wills law should apply to the will substitute to yield a common sense result. 

LIFE INSURANCE AND OTHER CONTRACTS

Life Insurance Policy: An insurance company (the insurer), in return for the payment of a premium or premiums by the owner (the policy-holder), agrees to pay an identified person or entity (the beneficicary) specified death benefits upon the death of the person whose life is insured.

· Despite its functional similarity to wills, life insurance has escaped the “testamentary transfer” label—contract law, not the law of wills, governs the enforceability of life insurance policies.
· Survival required to take as beneficiary:
· COMMON LAW: To take under an insurance policy, the beneficiary must survive the policy-holder for any appreciable instance of time.

· ORS 112.572 – Uniform Simultaneous Death Act: To take under a “governing instrument” (a life insurance policy), must survive by at least 120 hours. 

· “governing instrument” expressly includes wills, trusts, deeds, insurance or annuity policies, pension plans, instrument creating power of appointment or power of attorney
· In states where USDA expressly provides for wills but no other types of instruments, the common law survival standard applies UNLESS can successfully argue that the standard in the wills statute should also apply to the insurance policy because this will substitute comprises part of a “unified estate plan.” – Clymer v. Mayo
TRADITIONAL RULE: Cannot modify a will substitute by will. 

· e.g., will cannot revoke trust beneficiary 
· Why? because the trust becomes irrevocable at death
· e.g., will cannot change beneficiary of life insurance policy 
· Why? because the life insurance policy becomes effective at death
· e.g., will cannot change who can take under joint & survivorship bank account 
· Why? because at death, the survivor automatically owns the entire bank account

· Although, technically, wills and will substitutes BOTH become effective at death, refusing to allow modification by will reflects a policy choice that the will comes too late to make any ammendments or revocations to will substitutes.
· EXCEPTION: Under the Uniform Trust Code, a testator may modify a trust by will, despite the traditional view that a revocable trust, which becomes irrevocable at death, cannot be revoked by will.
· UTC makes a policy choice: The will deemed to become effective before the trust becomes irrevocable. 
· Election Doctrine: So under the traditional rule, cannot modify a will substitute by will. But if the testator does include language in the will that modifies a will substitute (e.g., changes the beneficiary of testator’s life insurance policy), then the original beneficiary under the will substitute has a CHOICE: 

1. Honor all the terms of the will (thereby conceding to the newly named beneficiary, and taking instead the property devised to her by will), or 
2. Reject the will as a whole (thereby asserting her right as original beneficiary, and declining to take any property devised to her by will).


C. Problem 3 on pg. 194 – Thomas Kikingbird’s will provided as follows: “I name Gina as beneficiary of my MONY life insurance policy.”  Thomas had earlier designated Magaret as beneificiary on the life insurance application.  Who is entitled.
1. It will be Margaret, general rule is that changing beneficiary by will is ineffective
2. Saw last time that can change inter-vivos trust through will, but other will substitutes still cannot change
D. Election Doctrine = Problem 1 on pg. 199 – Thomas Kickingbird’s will made a variety of gifts, including some non-probate property.  Gina got $5000 as well as “my MONY life insurance Policy,” which named Margaret as beneficiary.  Margaret got Thomas’ car.  What should Margaret take?
1. A lot of courts apply what is called the “elections doctrine” she has a choice
a. If she wants to accept Thomas’ will, she then has to accept all terms of will, including the terms that give life insurance proceeds to Gina
b. So if she wants the car she needs to give up life insurance proceeds to Gina
c. She doesn’t have to do this though, she could elect to keep the policy

Chapter 5 - Changed Circumstances  

No one can foresee what will happen in the future (e.g., who will die first, who will have children, who will survive in a common catastrophe, divorce); therefore, the estate planning attorney needs to ask her client many questions, and draft a will that expresses the client’s intent for any conceivable set of future circumstances.

· Do not rely on statutory presumptions (which fill in the gaps of a will where the decedent’s intent was not expressed); rather, find out the client’s intent, and clearly express it!
I.  ACTS OF THE PROPERTY HOLDER

Actions property holders take before death can affect how their property will be divided after death.

A. Advancements - Advancement doctrine: [an intestacy doctrine] a lifetime gift that the donor intends to be charged against the recipient’s share of the donor’s intestate estate

· 1. COMMON LAW RULE: rebuttable presumption that any substantial lifetime gift to a child was intended to be an advancement on the child’s intestate share 

· some jurisdictions have extended the presumption to apply to other relatives as well
· Rebutting the common law presumption: Must prove that the parent did NOT intend the lifetime gift to be an early payment on the child’s intestate share. 

· Parent dies intestate + substantial lifetime gifts to kids = Invitation to litigate!
· Lengthy, costly litigation over alleged advancements, and evidence of conversations and circumstances as to parent’s intent, and whether a sibling’s intestate share should be reduced.

· 2. *Most states have REVERSED the presumption: rebuttable presumption that a lifetime gift to a child (or other relative) was NOT an advancement, and therefore does NOT have to be accounted for when distributing the donor’s intestate estate 

· UPC: removed CL presumption and Further, there is a limitation on evidence: To prove intent to make an advancement, must show either:

· the donee acknowledged in writing the gift as an advancement, or
· the donor indicated in a contemporaneous writing that the gift was meant to be an advancement

· ORS 112.135: Oregon also reversed the presumption, and limits evidence to writings showing intent that the gift be treated as an advancement

· 3.  Hotchpot Calculation – ORS 112.145: How to calculate shares when the donor has made an advancement:
Step 1:  Add the value of each advancement to the amount available for distribution from the intestate estate. (the advancements themselves are not returned to the estate)

· Value of Advancement = value when the heir came into possession or enjoyment of the property, or value of the property at the time of decedent’s death, whichever occurs first.

Step 2: On paper, divide the total “hotchpot” among the heirs according to the intestate succession statute.

Step 3: Credit heirs for advancements already received (reduces intestate share).

· If one heir’s advancement is larger than her share of the hotchpot, she does not share in the estate. The other heirs share what is left, may end up with smaller shares than the heir with the advancement.
Step 4: Distribute the rest of the property.

· 4.  Example Calculation:
· Mom has 3 kids. She gives kid 1 a $40,000 advancement, and dies intestate with an estate worth $50,000. Considering a “hotchpot” worth $90,000, the 3 kids are entitled to $30,000 each. Kid 1 gets credited for her $40,000 advancement and is not entitled to take any more. Kids 2 and 3 share what is left, which is $25,000 each. 

· 5.  What if recipient of advancement predeceases the donor, leaving surviving issue?
· Madeline gives her daughter Dian an advancement of $2,000. Dian predeceases Madeline, leaving a son, Chad. When Madeline dies, should Chad be charged with the advancement to his mother?

· SOME STATES: Depends on whether the grandson takes by representation. 

· If the grandson takes by representation ( must account for advancement 

· If the grandson does not take by representation, but takes in his own right as intestate heir ( need NOT account for the advancement

· UPC: The advancement is never charged against the recipient’s descendent, regardless of whether the descendent takes by representation.

· OREGON: The advancement is always charged against the recipient’s descendent, regardless of whether the descendent takes by representation.

· 6.  Advancements do NOT carry over
· Spouse 1 makes advancements during his lifetime and dies intestate. Surviving spouse takes the estate, and when she dies, her intestate heirs are no longer requried to account for the advancements that Spouse 1 gave to them. 

· The advancements only applied to the donor’s intestate estate, and do not carry over to the surviving spouse’s intestate estate. 
· Result: the advancements are never accounted for, and everyone gets full intestate share.

B.  Satisfaction [aka Ademption by Satisfaction]

Satsisfaction: [wills analog to the advancements doctrine] A gift in a will can be satisfied by making a lifetime gift.

· COMMON LAW RULE: rebuttable presumption that if a testator makes a lifetime gift after executing her will, the lifetime gift was intended to be an early payment on the gift in the will

· Traditional Application of the Rule:
· Traditionally, presumption only applies to children.
· Traditionally, lifetime gifts of money can only satisfy monetary gifts in the will – a lifetime gift of money cannot satisfy a testamentary gift of real estate or specific personal property. (satisfaction only applies to “general gifts”)

· MODERN APPLICATION OF THE RULE:
· NOT limited to children—a lifetime gift can satisfy the testamenary gift of any will beneficiary.

· Lifetime gifts CAN replace testamentary gifts of a different character, if that is what the testator intended. 


B.  Satisfaction and Will Substitutes
· MAJORITY VIEW: Satisfaction is a wills doctrine that applies only to wills, not will substitutes.
· e.g., John makes a lifetime gift of $15,000 to Brie with a writing showing intent that the gift satisfy her share in the living trust. John also makes a lifetime gift of $5,000 to Mariah with a writing showing intent that the gift satisfy the life insurance policy. 

· Arguments for giving effect to John’s intent:
· Make a Clymer v. Mayo argument that the wills doctrine of satisfaction should apply to these pure will substitutes.
· Re: Living Trust: If the terms of the trust do not specify a method of revocation, then argue that the letter expressed intent to revoke the trust.
· Re: Life Insurance Policy: Probably can’t successfully argue that the writing constitutes a change in beneficiary under the policy, because supposed to notify the company to change the contract. So need to convince the court to apply the satisfaction doctrine.
C.  Divorce
Revocation-by-Divorce Doctrine: [wills doctrine] Donor can also change gifts by divorcing the donee. Under wills law, divorce presumptively revokes all gifts in the will that are in favor of the ex-spouse, and the property is distributed as if the ex-spouse predeceased the testator. 
Divorce and Will Substitutes

· MAJORITY VIEW: Wills rules apply only to wills – divorce does not presumptively revoke will substitute interests in favor of the ex-spouse. If the decedent neglected to change the beneficiary designation in will substitutes after the divorce, then tough luck, ex-spouse still benefits when decedent dies.
· EXAM - Make a Clymer v. Mayo argument:  Does not make sense to treat will substitutes differently from wills where there has been divorce—makes more sense to assume that the decedent would want to revoke all interests in favor of the ex-spouse, so should apply the wills rule.
· UPC §2-804: All wills rules apply to all will substitutes. 
· ORS 128.370 – applies to trusts only

a. Basically applies a variety of wills rules, including revocation by divorce, to nontestamentary trusts

b. Life insurance policies, and Totten trusts, and … aren’t covered

c. Give you same effect of Clymer vs. Mayo case

d. Note – if divorce annulled or if people remarry each other then UPC says that beneficiary right is revived - b (2)(e)

B. Divorce

1. inconsistency = if divorce assume that want to remove the ex-spouse from will, but not remove if life insurance/retirement benefits etc.
II.  ACTS OF BENEFICIARIES – “post mortem estate planning”

Another way shares can change is by acts of the beneficiaries themselves.

A.  Disclaimers: A refusal to accept a gift. Beneficiaries use disclaimers to change the distribution of an estate or trust by refusing to accept its benefits. 

(Reasons for disclaiming property including saving on taxes and shielding the property from the claims of disclaimant’s creditors.

· 1.  COMMON LAW: Acceptance is required for a valid gift. Thus, a donee may always refuse a lifetime or testamentary gift, but she can never disclaim her status as an heir to refuse a transfer by intestacy because intestacy is a matter of law, not a matter of choice.

· If a devisee disclaims property devised by will, the devisee is treated as though she predeceased the testator (and therefore never “owned” the property), and the property passes to someone else.

· If an heir disclaims a transfer by intestate succession, the heir still technically “owned” the property at the moment of decedent’s death by operation of law. Therefore, to disclaim property is to make a gift of property, which incurs tax consequences to the disclaiming heir. (
· 2.  MODERN APPROACH: An individual can disclaim transfers either by will or intestacy. The disclaimer is treated as if she never owned the property, so there are no adverse tax consequences. The disclaimed interest devolves as if the disclaimant had predeceased the decedent. 
· UPC: May explicitly disclaim in whole or in part any kind of transfer (intestate, testamentary, and non-testamentary transfers) by filing a written transfer

· Passes as if disclaimant predeceased the decedent.

· 3.  Deadline for Disclaimer: (2 different laws – fed. and state)
· If disclaimer is filed within 9 months of death ( the disclaimer is effective for both state law purposes (property shielded from disclaimant’s creditors b/c disclaimant never owned it) and federal tax purposes (b/c disclaimant never owned it, not taxed for making a gift).

· If disclaimer is filed any time after 9 months ( the disclaimer is effective ONLY for state law purposes (property shielded from disclaimant’s creditors b/c disclaimant never owned it). Allowing the property to pass to someone else is now subject to federal gift tax.
· 4.  Once filed, DISCLAIMERS ARE IRREVOCABLE!
· The property devolves as though the disclaimant had predeceased the testator.
· BEFORE FILING THE DISCLAIMER, check the language of the intestacy statute (re: representation per stirpes scheme), language of the will (re: alternative taker of lapsed gift), or language of the trust to find out how the property would “otherwise devolve” if the disclaimant were treated as predeceased. IF DISCLAIMANT WOULD PREFER TO KEEP THE PROPERTY THAN ALLOW THAT RESULT, DO NOT DISCLAIM!
· A disclaimer is an unqualified refusal to accept the property—the disclaimant cannot dictate to whom the disclaimed property goes.
· If disclaimant tries to qualify his refusal (e.g., “I disclaim my interest in the property in favor of my brother Gary”), then the disclaimant is really trying to exercise control over the property by dictating where it goes.

· Result: Disclaimant is treated as the owner of the property; therefore, he is liable for gift tax on the transfer, and his creditors can now reach the property to satisfy claims.   

· 5.  The right to disclaim is a personal right.
· SOME STATES: Guardians may disclaim on behalf of their wards (minors and incompetents), and personal representatives may disclaim on behalf of decedents.

· e.g., Spouse dies leaving property to surviving spouse. If surviving spouse dies 3 weeks later, her PR may disclaim so that the property goes directly to the kids [as though surviving spouse had not survived], thereby avoiding double probate. 

· OREGON: Any fiduciary may disclaim (not limited to guardians and PRs).

· 6. Creditors and govt. benefits – Note 5 – other major use of disclaimers – survivors may want to disclaim their gifts to keep the property out of the hands of creditors or to keep government benefits

a. Most states say not a fraudulent transfer – and statute says will treat as though he predeased the deceased

b. Limitations on this – “preferred creditors”

i. Cannot avoid the feds.- if haven’t paid your taxes, can’t avoid by disclaiming

ii. Most state tax authorities are the same – if you owe and havent’ paid you can’t disclaim and avoid paying the tax debt

iii. Most states say that can’t avoid Medicaid recovery by disclaiming
iv. Can stiff the furniture store though
· 7. Settlement Agreements: agreement under which various beneficiaries agree to share the decedent’s assets differently from what the intestate statute, will, or trust provides. 

· Courts generally favor these agreements as useful for avoiding will contests and preserving family harmony.

D. Assignments of Expectancies

1. Expectancy: a hoped-for inheritance – no present ownership of a property interest because heirs are not determined until decedent’s death

· Can you sell your right to inherit?
· TRADITIONAL RULE: No, a transfer of expectancy is VOID because the transferor does not yet own anything capable of being transferred. 

· Can only sell property interests you currently own (e.g., a contingent remainder in the estate is a future interest currently owned).

· 2 EXCEPTIONS:
1. Equitable enforcement of “contract to convey”: Court may exercise equitable discretion to enforce a contract to transfer expectancies if the agreement is supported by fair consideration.
2. Transfer back to parent: “Dad, if you give me $100,000, I will give up my right to inherit from you.” This release of expectancy is valid if there is fair consideration. The parent’s payment for the release is treated as a binding, liquidated advancement on what the parent and child agree will be the child’s intestate share.

· So if the parent’s intestate estate turns out to yield a larger intestate share, the liquidated child is not entitled to take any more.

C. Problem pg. 217 – Don has died intestate, leaving son Art, Art’s 3 kids, and Bill, the child of Don’s predeceased daughter, Betty.  If Art disclaim’s, how will Don’s estate be divided under the inestate law of your state if the disclaimer statute says to treat the disclaimant as having predeceased the decedent?  Or Under UPC§2-802(d)

1. Normally One half to Art and one half to Betty’s daughter

2. Art disclaims so then 4 grandchildren of Don so equally divided (old way)

a. Note that before, Art would get 50% and Betty’s kid would get 50%, but now Betty’s kid only gets 25%

b. Under old statute this would be the way it works

3. But under new statutes UPC – see above – can’t manipulate so Betty’s daughter would still get 50% and Art’s kids get 50%
E.  Misconduct - What happens when someone kills another and wants to inherit from the victim?

1.  In the absence of a slayer statute, 3 Approaches:


1. Strict application of intestate succession statute: Inheritance is strictly a matter of

    statute; therefore, because it says nothing about killings, the slayer may still inherit from the 

    victim.

2. No inheritance as a matter of equity: Unjust enrichment to allow a slayer to inherit from 

    the person he killed; therefore, as a matter of equity, the slayer cannot inherit. (This 

    approach criticized as judicial legislation.)

3. MAJORITY APPROACH (in absence of slayer statute): First, allow the slayer to inherit under 

    the terms of the intestate succession statute. Then, impose equitable remedy for unjust 

    enrichment in the form of a constructive trust for the benefit of the victim’s other heirs (i.e., 

    as “trustee” of the constructive trust, the slayer must transfer legal title to the other heirs).

· Courts may also impose a constructive trust as an equitable remedy in other circumstances. 
· e.g., someone intervenes and prevents testator from executing a new will – court would have no problem imposing a constructive trust for the benefit of intended beneficiaries, even though wills formalities are lacking

2.  Slayer Statutes

· UPC 2-803: A surviving spouse, heir or devisee who feloniously and intentionally kills the decedent forfeits all benefits with respect to the decedent’s estate, including an intestate share, an elective, an omitted spouse’s or child’s share, a homestead allowance, exempt property, and a family allowance. If the decedent died intestate, the decedent’s intestate estate passes as if the killer disclaimed his intestate share (i.e., as if the killer had predeceased the decedent).

· Statute does not apply to negligent killings (manslaughter).
· Slayer statute applies to intestate succession, wills, trusts, joint assets, life insurance, and beneficiary designations.
· Effect on property slayer already owns (e.g., joint tenancy property):
· UPC: The killing destroys the right of survivorship, such that the slayer only owns half the property as tenant in common with the victim’s estate.
· Restatement of Restitution: The killing destroys the right of survivorship, and the slayer only owns a life interest in half the property (so cannot pass to slayer’s heirs).
· Oregon: The killing destroys the right of survivorship, and the slayer only owns a life interest in half the property, which passes to the victim’s estate upon the death of the slayer.
3. Descendents of Slayers:

· General Rule: The property passes as if the slayer predeceased the victim. 
· MAJORITY RULE: Most states do not disinherit the slayer’s descendents. 

· e.g., slayer’s children may take slayer’s share by representation [remember: 3 possible per stirpes schemes], or in their own right as intestate heirs; slayer’s children may take as alternative takers of a lapsed gift under the will; etc.
· MINORITY RULE: In some states, the slaying results in complete disinheritance of the slayer and his descendents.
4.  Quantum of Proof for Slayer Statute to Apply:

· If slayer found guilty beyond a reasonable doubt ( finding of guilt is conclusive; slayer statute applies
· MAJORITY: Preponderance of the evidence or clear and convincing evidence ( if evidentiary burden is satisfied upon retrial of the case in probate court, slayer statute applies
5.  Other Forms of Misconduct Toward Decedent – a few states say:

· A parent who has abandoned his children forfeits the right to inherit from the children.
· A husband who abandons his wife forfeits the right to inherit from his wife, and vice versa.
· California: Anyone convicted of elder abuse forfeits the right to inherit from that elder.


D. Problem 1 on pg. 225 – Mary had made a will giving much of her property to her minister.  Near death, but still mentally alert, Mary changed her mind and tried to execute a new will in favor of her friend, Jack.  The minister intervened and prevented Mary from executing the new will.  When Mary died with the old will intact, what arguments could you make for getting the property to Jack?

1. Tough luck – no compliance with the statute

a. She had intent, but that is not enough

2. What about new will, the one she wanted to make – tough luck again

3. Do this = *****Would use a constructive trust to prevent unjust enrichment of minister = won’t let him benefit from his own wrongdoing

4. Who are the beneficiaries of the constructive trust that will take the trust from the minister?

a. Restatement says - Make the intestate heirs the beneficiaries of the constructive trust

b. The court didn’t do this – they made the beneficiaries of her constructive trust the beneficiaries of her new will, the one she wanted to execute

i. The court gave effect to an oral will – an unattested, unsigned, oral will

ii. Some courts in US do this – for some reason when courts get into constructive trust area, courts don’t have any trouble at all giving effect to an unattested will – contrary to wills statute though

III. CHANGES IN PROPERTY

Much can happen to property between the time when a document is drafted and the time it becomes effective. These changes can affect both what property passes and who gets it. 

Basic Analysis: 

(1) Classify the gift. 

(2) Apply the appropriate doctrine to determine who is entitlted to get what property.

A. Classification of Gifts

When dealing with a change in property (e.g., change in form; sale), FIRST classify the gift in the will.

4 Classes of Gifts:

1. Specific Gift: a gift of specifically identified property (it is possible to identify and segregate 

    the devised property from the rest of the estate)

· e.g., “my oak desk;” “my 100 shares of Glasstech stock;” “my house and lot on Main Street in Burke, South Dakota”

· most courts say using possessive pronoun “my” is a justification for classifying a gift as specific

2. General Gift: a gift of non-identifiable property – typically, a gift of a pecuniary interest, 

 
    which constitutes a charge on the assets of the estate 

· e.g., “$10,000 to Marsha” ( Marsha is entitled to $10,000 worth of assets from the estate. The executor may satisfy Marsha’s gift by: (1) paying Marsha cash or, if there is insufficient cash in the estate, (2) giving Marsha property (or the cash proceeds from the sale of property) with FMV = $10,000.


3. Demonstrative Gift: (rare) a gift that is a cross between a specific gift and a general gift—it is a 

    gift that the testator intends to come from a specific source, but which may also come out of 

    general estate assets

· e.g., “$10,000 to Jan, payable first out of my savings account” ( If there is only $8,000 in the savings account, Jan takes all of it because the pecuniary gift specified the savings account as the first source. The remaining $2,000 constitutes a general gift, which the executor must pay out of other estate assets (cash and/or property).


4. Residuary Gift: a gift of what remains in the estate after disposition of al the specific, 

    general, and demonstrative gifts (also includes gifts that fail or are invalid)

· e.g., “everything else I own”

Problem: Sometimes difficult to distinguish on the margin between specific and general gifts. 

· Classification of gifts is important because it determines which doctrines apply, and often whether a gift fails.

· Courts sometimes read similar language in different ways as they strain to push a gift into a particular category to produce the result they believe makes the most sense in the case before them. 

EXAMPLES

· “I leave Chris 100 shares of Glasstech common stock.”
· general – executor may satisfy the gift by: (1) if such shares exist in the estate, give Chris the shares, or (2) use estate assets to buy 100 shares for Chris, or (3) give Chris money or property from the estate equal to the value at decedent’s death of 100 shares of Glasstech common stock
· “I leave Chris my 100 shares of Glasstech common stock.”
· specific – Personal pronoun “my” justifies classifying it as a specific gift
· What if testator owned more than 100 shares at death? Ambiguous which 100 shares of the 500 shares she owned she intended Chris to take. 
· If court cannot resolve the ambiguity, the gift fails. 
· But if the court resolves the ambiguity by reclassifying the gift as general, then any 100 shares of the 500 will do, and the gift is effective.
· What if testator owned less than 100 shares at death? 
· If owned only 50 shares, then under doctrine of abatement, the specific gift of 100 shares fails!
· If court reclassifies the gift as general, then Chris gets the 50 shares, and the executor will use estate assets to satisfy the value of the other half of the gift.
· “I leave Chris all my shares of Glasstech common stock.”
· specific – Use Doctrine of Independent Significance to identify how many shares of stock make up the gift.
· “I leave Chris one-third of my net estate.”
· general – it’s a pecuniary gift of 1/3 of the assets in the estate, which executor may satisfy with money or property, or, may also argue…
· residuary – could argue Chris gets 1/3 of whatever is left in the estate after disposition of all other gifts in the will
· “I leave Chris one-half of my personal property.”
· demonstrative – testator intended the gift to come out of a specific source (personal property), but the gift is also general because may give Chris any half of the property (to satisfy the gift, executor may liquidate the property and give Chris half the value in cash, or may physically segregate out half the property for Chris)
· “I leave Chris an annuity of $300 per month, to be paid out of the income of my estate.”
· demonstrative – general gift of an annuity, specific as to what source to pay it out of first (executor may use other estate assets to satisfy the rest)
· “I leave Chris $10,000, payable from the proceeds of the sale of my 100 shares of Glasstech common stock.”
· demonstrative – general gift of $10,000, specific as to what source to pay it out of first (executor may use other estate assets to satisfy the rest)
B.  Dividends and Stock Splits

1. COMMON LAW BACKDROP:

SCENARIO 1: Testator makes a gift of a specific asset (e.g., Blackacre) in his will. During life, he rents it out.

· Majority Rule: Devisee takes Blackacre (the specifically devised asset), but none of the accumulated rental income. The rental income from Blackacre is a separate asset that does not pass along with the specific gift. It must be separately devised, or pass under the residue.

SCENARIO 2: Testator makes a gift of a specific asset (e.g., Blackacre) in his will. During life, testator makes improvemens to the property which increases its value (e.g., testator adds a swimming pool).

· Majority Rule: Increase in value to a specific gift passes along with the specific gift. Thus, devisee takes Blackacre with the swimming pool. 

· NOTE: If general gift, devisee gets the pecuniary value of the property itself – does NOT get the value of the improvements.
PROBLEM: Applying these common law rules to STOCK resulted in a lot of litigation.

Specific Gift: “I leave to Chris my 100 shares of Glasstech common stock.”

2. Increase in stock’s value: If the stock is worth more at the time of testator’s death than on the day the will was executed, the entire value of the stock passes to the beneficiary [just like the real estate that increased in value].
3. Cash Dividend: All cash dividends declared (but not paid) before testator’s death are separate income that do not pass along with a specific gift of stock [just like rental income does not pass along with the real estate]; and, --unless specifically devised to someone else, the cash dividends go into the residue.

4. Stock Splits and Stock Dividends: When a corporation chooses to restructure this way, the testator holds both the shares owned at the time of the will execution and the additional shares gained from the split or dividend. ( Do these new shares pass with the original shares, or do they belong with the residuary estate as would cash dividends? [Only an issue when the gift is SPECIFIC—if the gift is GENERAL, then the beneficiary only gets the pecuniary value of the stock on the date of decedent’s death.]

5.  Stock Split: If the board of directors declares a stock split, the total number of shares the shareholder-testator owns is doubled, but each share is then worth half as much. (e.g., 100 shares becomes 200 shares, but same total value).

· MAJORITY VIEW: Because stock splits merely reallocate capital among a greater number of shares, to give effect to testator’s intent to give the beneficiary his ownership share in the corporation, the new shares pass along with the old shares (i.e., the stock split passes along with the specific gift).
6. Stock Dividend: If the board of directors declares stock dividend, the shareholder-testator receives additional share(s) for every share of stock she owns. (e.g., 2 for every 1 ( 100 shares becomes 300)

· Courts disagree about whether a stock dividend should pass along with a specific gift of stock b/c Stock dividends resemble both cash dividends and stock splits; therefore,.

UPC 2-605: A devise of securities includes the additional securities acquired before the testator’s death “as a result of the testator’s ownership.” Thus, both stock dividends and stock splits pass along with the original shares, regardless of the gift’s classification as general or specific.

ORS 112.385 (7): [less liberal than UPC]  A specific devise of securities includes the additional securities acquired before the testator’s death “as a result of the testator’s ownership.”

· Oregon limits additional stock benefits to specific gifts; if the securities are devised as a general gift (pecuniary value of the stock), the devisee does not get the additional increments in stock.

C.  Ademption Doctrine
1. Ademption by Satisfaction: A general gift in a will can be satisfied by making a lifetime gift.

2.  Ademption by Extinction: This doctrine deals with the problem of a specific gift that is not in the estate when the testator dies.

· Common reasons the property is no longer in the estate:
· decedent sold it
· decedent swapped the property for another piece of property
· casualty loss (e.g., property was destroyed or stolen)
· MAJORITY SOLUTION = Identity Test: Testator’s intent is irrelevant. If the specifically devised property is not in the estate when the decedent dies, then the gift fails and the beneficiary takes nothing. [Notice: This is only an issue when the gift is SPECIFIC—if the gift is GENERAL, the executor simply uses estate assets to give the beneficiary the pecuniary value of the gift.]
· EXAM -To apply this doctrine (along with the Identity Test) to will substitutes, argue that b/c the will substitute is part of an integrated estate plan, it should be treated equally to the will.
EXCEPTIONS to Ademption by Extinction – Some factual situations have lead to the development of judicially created exceptions to the Identity Test. 

· Common Theme: The testator likely did not intend for the gift to fail, so we apply an exception to avoid the Identity Test’s harsh results.

1. Sales by Fiduciary: A specific gift does not fail where the testator’s guardian or conservator 

    sold the specifically devised property during the testator’s life (e.g., to pay the testator’s bills; 

    to buy savings bonds for the testator). The executor should find a fair way to satisfy the gift 

    (e.g., proceeds from the sale). 

2. Casualty Loss: If a specific gift of insured property is damaged or destroyed (e.g., testator 

    wrecked the specifically devised ferrari), then the devisee gets the insurance proceeds 

    (even though traditionally, insurance proceeds considered a separate asset of the testator’s 

    estate). 

· Could argue that casualty loss also includes theft.
· OREGON ORS 112.385: If insurance proceeds for casualty loss were paid more than 6 months before testator’s death and if the testator did not change the will to protect the devisee’s interest, then apply Identity Test and assume the testator did intend for the gift to fail – devisee gets nothing.
3. Condemnation: If the testator received a condemnation award from the estate (e.g., the 

    state took over Blackacre to make room for a new highway), then the devisee gets the 

    condemnation proceeds.

4. Change in Form exception: If a gift is clearly specific gift does not fail when it merely changes form, but not substance. The devisee gets the replacement.

· e.g., Specific gift of “my shares of ABC stock.” ABC was later bought out by Disney, so now there is Disney stock in the estate, but no ABC stock. 

· This is merely a change in form—the devisee still gets the stock because the substance of the gift (stock ownership in the company) is still in the estate, even though the name and management has changed.

· e.g., Specific gift of “my savings account at U.S. Bank.” Mom later gets fed up with U.S. Bank, closes the account and takes the money to WA Mut to open a new savings account.

· This is merely a change in form—the devisee still gets the savings account (the substance of the gift), even though the account is now managed by a different bank.

· e.g., Specific gift of “my farm.” The testator later formed a family corporation and transferred the farm to the corp in exchange for stock. 

· Interpretation Issue: Is this merely a change in form? Or should the Identity Test strictly apply to invalidate the gift because the farm technically is no longer in the estate?
· Could successfully argue that this is a change in form—the farm is still in the estate in the form of stock, so give the devisee the stock instead.

5. Construe a will as speaking at time of death: e.g., A gift of “my car” applies to the car the 

    testator owned at death, not the car owned at the time of execution. Apply the Doctrine of 

    Independent Significance to identify the gifted car.

OREGON: Statute embodies many of these judicial exceptions: sales by conservator, casualty losses, condemnation.

 EXAM - Although the statute does not include change in form, argue for it as a matter of common law.

UPC: Like the Oregon statute, the UPC sets out the standard judicially-created exceptions above. 

· However, the UPC also provides that, to the extent that the specifically devised property is not in the estate at testator’s death and its value or replacement is not covered by one of the other exceptions (e.g., insurance proceeds), there is a presumption that the devisee is entitled to receive the value of the specifically devised property, rebuttable by facts and circumstances showing that the testator intended the gift to fail.

· UPC does not limit evidence to writings = anything is OK—to rebut the presumption, any evidence is admissible to prove testator’s intent that the gift fail.
· Thus, the UPC throws out the Intent Test and invites litigation on the issue of testator’s intent.
D. Abatement Doctrine and Exoneration

Abatement: addresses what to do when there is not enough in the estate to honor all gifts in the will

· 1. COMMON LAW RULE: [Oregon adopted common law] gifts abate (fail in the face of inadequate funds) in the reverse order of specificity (i.e., the least specific gift fails first)

· Order of Abatement: [Multiple gifts in the same class abate proportionately.]
· First: Property not disposed of by the will (intestate property)

· Second: Residuary gifts–1st least specific, but often most important (stocks, investments)

· Third: General gifts

· Last: Specific and Demonstrative gifts as a single class

· Exception: All takers of the decedent’s estate contribute proportionately to surviving spouse’s elective share and to pretermitted child’s share. 

· Example: Ralph’s will makes these gifts: 

· “my woodworking tools to my daughter Victoria” = specific gift [worth $6,000]

· “$8,000 to my son Michael” = general gift

· “$4,000 to my daughter Marie” = general gift

· “the rest of my estate to my wife Margaret” = residuary gift

· Total value of testator’s estate at death = $30,000 (of this, Residuary = $12,000)
· Total debts = $15,000
· Ralph’s will includes no provisions for abatement; therefore, must apply the statutory order of abatement to determine which beneficiaries’ shares go to pay the creditors:

· The $12,000 residue abates first – surviving spouse gets nothing. 

· The two general gifts abate proportionately to make up the $3,000 difference. Michael’s gift reduced to $6,000. Marie’s gift reduced to $3,000.

· The debt has been satisfied without having to reach the specific gift.          Victoria gets the tools.

· Problem: Clearly Ralph intended to leave his surviving wife a large part of his estate. Unfortunately, the statutory presumption knocked out her residuary gift first to pay off creditors, and she ended up receiving nothing. 

· How to prevent this result? Specify the order - Include the client’s own abatement provisions (e.g., general and specific gifts go first) to protect the intended primary beneficiary (here, the surviving spouse).
· Self-adjusting gifts: Ways to structure gifts so that not locked into a certain dollar amount (good if you would prefer gift to reduce or disappear if estate diminishes, or for the gift to increase if the estate grows a lot): specify gift amounts for different ranges in value of estate; set % gift with ceilings and floors for size of estate. 

· e.g., If estate worth less than $5 million ( entire estate to surviving spouse. 

        If estate worth between $5 and 10 million ( $1 million to charity and rest to SS. 

   If estate worth more than $10 million ( $4 million to charity and rest to SS.

· alternatively, could specify percentages 
· e.g., If estate worth less than $4 million ( entire estate to surviving spouse. 

        If estate worth between $4 and 6 million ( 8% to charity and rest to SS.

  If estate worth between $6 and 8 million ( 5% to charity and rest to SS. etc.

E. Exoneration Doctrine

Exoneration: considers the impact of mortgages and liens on specifically-devised property

· COMMON LAW PRESUMPTION: A specific devise (esp. real estate) transfers free from any outstanding mortage, which must be paid by the residuary estate. 

· Rebutting the common law presumption – FACTORS to consider:
· Timing of the encumberance

· If no mortgage when the will was executed ( assume testator would have wanted it to pass free of encumberance (estate pays it off). 
· If there was a mortgage when the will was executed ( may indicate testator’s intent that the mortgage pass with the property at death.
· Nature of the encumberance—voluntary or involuntary?

· Voluntary encumberance ( tends to show testator’s intent that the mortgage pass with the property at death
· Involuntary encumberance (e.g., tax lien) ( testator did not intend for the encumberance to occur, so tends to show intent that the property pass free of it (estate pays it off)

· OREGON ORS 115.255: Reverses common law presumption – Assume the property passes subject to any encumberance that exists at testator’s death.
· ONE exception: Unless the will provides otherwise, the devisee can demand that the estate pay off the encumberance if:

· the encumberance is involuntary, or
· the encumberance is voluntary and the will directs discharge of the encumberance out of other estate assets.

· Drafting Tip: Specify for each specific gift whether or not is passes subject to any encumberances that exist at testator’s death.

· e.g., “I give my car to Mary, subject to any amount unpaid to finance it.”

· e.g., “I give Blackacre to Henry, and I instruct the estate to pay off any mortgage.”
· Interaction between Exoneration and Abatement: If after paying off all encumberances there is no longer enough in the estate for other gifts, the Abatement Doctrine kicks in to determine which beneficiaries’ shares go to pay off the mortgage (statutory presumptions apply unless testator makes his own provisions for abatement!).

IV. LAPSE

Just as an individual must be alive to take by intestacy, he must also be alive to take under a will.

A. Lapse: If a devisee under a will predeceases the testator, the gift lapses (fails) and passes under the residuary clause, or, if the will lacked one, by intestacy.

· A devise to someone who was already dead when the will was executed is simply VOID.

B. Anti-lapse Statutes: Sometimes, it would seem contrary to the testator’s intent to apply the common law doctrine of lapse and let the gift fail. So most jurisdictions have created anti-lapse statutes, which prevent gifts from failing by giving the property to specified alternative takers. 

· Presumption that the testator would not have wanted the gift to fail if the intended beneficiary died, but would have wanted an alternative person to take the gift instead.

· Anti-lapse statutes prevent lapse only in the sense that they identify alternative takers for the gift. 
· Essentially, the statute prevents the gift from passing under residuary clause or intestacy by giving the gift to the person the statute presumes the testator would have intended as alternative taker.
C.  ANALYSIS – Does anti-lapse statute apply?


1. Is the predeceased beneficiary a member of a class protected by the statute?

· ORS 112.395: Protected class = people related to testator by blood or adoption
· Spouses, step-children, and friends are NOT protected by this traditional anti-lapse statute; therefore, unless will provides otherwise, their gifts would lapse if they predeceased the testator.
· Some States have a more narrow class of protected people (e.g., descendents only)
· Some States have a much broader class of protected people (e.g., all beneficiaries)

2. Did the beneficiary die before the document was executed?

· COMMON LAW: Gift does not lapse; rather, it is simply VOID.
· MAJORITY: Most anti-lapse statutes (including Oregon) cover both lapsed and void gifts (statute requires only that the devisee die “before the testator”).
A. difference between lapsed gift and void gift (at CL):

1. lapsed gift if devisee dies after will executed, but before devisor

2. void gift - at CL was one where the devisee was already dead when will executed

3. many states still distinguish between these 2 types

4. statutes do not cover void gifts either

B. How do you express a contrary intent, that is what most of the litigation is about today – see case Estate of Kehler


3. Did the beneficiary leave survivors who qualify to take the gift under the statute?

· MAJORITY: Under most anti-lapse statutes, substitute takers = descendents of predeceased devisee.

4. Is there language in the will that rebuts the statutory presumption?

· The anti-lapse statute is a presumption of intent, but yields to an expression of contrary intent in the will (e.g., testator may want the gift to lapse if intended beneficiary dies, or, may want to specify his own preference of alternative takers).

· How to express the intent that the anti-lapse statute NOT apply:
· MAJORITY RULE: Survivorship language is enough to avoid the anti-lapse statute.

· e.g., “To Ralph, if he survives me.” ( traditional interpretation: If Ralph does not survive the testator, the gift fails, and the anti-lapse statute does not apply.

· UPC & RESTATEMENT: Must be more explicit than simply using words of survivorship – survivorship language does not conclusively evidence the testator’s intention that the anti-lapse statute not apply.

· e.g., “To Ralph, but if he predeceases me, the gift fails.” or “To Ralph, but if he predeceases me, to Mary.” 

· What if BOTH Ralph and Mary predecease the testator, and they both leave children—the anti-lapse statute is no longer negated, but whose children get the property? 
· Where both the primary and alternative beneficiary predecease the testator, and both leave surviving issue, probably the alternative beneficiary’s children taken.??

·  A few more things to note:
· If residue specifically disposes of all lapsed gifts, then this shows that the testator did not intend for the anti-lapse statute to supply substitute takers, but for the residue to dispose of any gift that lapsed.

· A gift to one person “or” someone else places a condition of survivorship on the first named, with the second person as the alternative beneficiary. This language avoids the anti-lapse statute.

· e.g., “I leave Blackacre to Ralph or Mary.” ( Ralph is primary beneficiary, but if he predeceases testator, Mary takes as alternative beneficiary.


D.  Anti-lapse Statute and Will Substitutes – by language virtually all anti-lapse statutes apply only to wills, but  see:

· OREGON: Anti-lapse statutes apply to both wills and inter vivos trusts.

· UPC: Anti-lapse statutes apply to wills and all will substitutes.

E.  Anti-lapse Statute works in conjunction with Slayer / Disclaimer Statutes

· What happens when a beneficiary kills the testator or disclaims a gift?

(1) Under the slayer / disclaimer statutes, the property is disposed of as if the slayer or disclaimant had predeceased the testator. 
(2) The anti-lapse statute then kicks in to give the gift to the descendents of the slayer or disclaimant, UNLESS the will specifies the testator’s intent that the gift of a predeceased beneficiary lapse and fall into residue, or specifies alternative takers for the gift.

Chapter 6 -- Protecting the Family

I. DISINHERITED SPOUSES

Separate Property versus Community Property

A. There are 2 marital property regimes in the United States:

1. Separate Property (aka Common Law Property): Name on the title of property controls – anything one spouse acquires is his, and his spouse has no interest in it.

· So in a traditional role-divided family, the paycheck and all property titled in the wage-earner’s name belong to the wage-earner, and the stay-at-home wife owns nothing.

· The MAJORITY of states are separate property states. – including OR
2. Community Property: Each spouse owns half of all property acquired during the marriage while domiciled in a community property state. Each spouse also owns half of the income or proceeds from the sale of community property. 

· This 50/50 ownership is automatic—it does not matter whose name is on the title. 
· Each spouse also owns all of his or her own separate property = property owned prior to the marriage, or acquired by gift or inheritance intended for themselves individually.

· There are 8 community property states. (Washington, Idaho, California, Nevada, Arizona, New Mexico, Texas, Louisiana)
B.  What happens when the wage-earner dies?
· Community Property State: Decedent and surviving spouse each owned half of everything acquired during the marriage. The decedent was entitled to give away all his separate property and half the community property, while surviving spouse continues to own half.
· If the wage-earner devises “everything to X,” this is really only a devise of half of everything.
· Separate Property State: Decedent owned everything titled in his name, and spouse had no interest in it.
· Now if wage-earner devises “everything to X,” this devise really does give away everything decedent himself acquired and owned, leaving the surviving spouse nothing!
· This result gave rise to the surviving spouse’s Elective Share.
C. Dower: Before Elective Share Statutes, the common law took care of the survivng spouse by giving the widow a dower right to 1/3 life estate in all the real property the predeceased spouse owned during the marriage. 

· This created marketability problems—anything the decedent owned during the marriage, but had sold, was still subject to the surviving spouse’s dower right!
· Most separate property states have eliminated dower and now have the elective share.
D. The Right to Elect = a doctrine in Separate Property States 
· 1. Elective Share: In a separate property state, the surviving spouse has the right to accept the will as written or claim a statutory share of the predeceased spouse’s net probate estate.  

· Under the Elective Share Statute, the surviving spouse has the right to choose whether to exercise the statutory right to elect a share.
· Wage-earner devises “3/4 to my surviving spouse, remainder to X” ( this is favorable to the surviving spouse (and more than she would take under elective share), so she should ignore her right to elect.
· Wage-earner devises “everything to X” ( this gives nothing to the surviving spouse, so she should exercise her right to elect the statutory share.
· Exception to Order of Abatement: All gifts in the will reduce proportionally to satisfy the suviving’s spouse’s elective share.
· 2. Statutory Share

· MAJORITY = 1/3 share of everything in the net probate estate
· Some States follow divorce statutes (equitable distribution) and allow 1/2 share of everything in the net probate estate
· OREGON has the cheapest elective share in the country—only 1/4 share of the net probate estate, after all debts are paid
· Best advice is divorce: In a state like Oregon where an ex-spouse would take a greater share (1/2 of everything, including inter vivos trust) than an electing surviving spouse (1/4 net probate estate), makes more sense for a spouse concerned about financial security to file for divorce (especially when it seems likely that the other spouse will leave her nothing in his will). (
· This is unfortunate, because as a matter of public policy, would prefer not to invite divorce (especially when motivation is proprietary).
· 3. Problems with Traditional Elective Share Statutes:

· “Too much problem” – Much of the estate already goes to the surviving spouse via non-probate transfers, but the surviving spouse can also “double dip” into a devise to someone else to take an elective share of the probate estate.
· DECEDENT’S NET WORTH = $ 1million
· $750,000 in non-probate transfers to benefit surviving spouse (life insurance policy, joint tenancy property, + inter vivos trust)
· $250,000 probate estate devised to children of previous marriage
· Surviving spouse may “double-dip”! Under the elective share statute, surviving spouse would take all the non-probate property already assigned to her, AND she may also elect a statutory share of the probate estate devised to the testator’s kids.
· This defeats testator’s intent to leave 1/4 of his net worth to his kids.
· “Too little problem” – Too much of the estate goes to other people via non-probate transfers, leaving little or nothing in the probate estate from which the surviving spouse may take an elective share.
· DECEDENT’S NET WORTH = $ 1million
· $750,000 in non-probate transfers to benefit children of previous marriage (life insurance policy, joint tenancy property, inter vivos trust)
· $250,000 probate estate devised to surviving spouse
· Surviving spouse cannot elect a share of non-probate property. Surviving spouse takes the entire probate estate, but this is only 1/4 of decedent’s entire net worth. She cannot elect a share of any of the non-probate transfers. 
· In a state that allows a 1/3 or 1/2 elective share, the surviving spouse receives too little because the non-probate transfers prevent her from taking her full statutory share. 
· In Oregon, where elective share is only 1/4, she is not entitled to anymore.
· 4. Despite the Elective Share Statute, a spouse may effectively disinherit surviving spouse by using non-probate transfers (will substitutes) to dispose of property. This leaves nothing in the probate estate, so that suviving spouse’s “elective share” is zero. BUT SEE BELOW:

· Non-probate transfer intended to defraud surviving spouse: A non-probate transfer that was intended to be a fraud on the elective share may be set aside by the probate court so that surviving spouse can take elective share.
· 3 Approaches to proving fraudulent transfer (trust or other non-probate transfer):

1. MAJORITY – Was the trust validly established? 

· If the trust is properly established under trust law, trust is valid and is not a fraud on the elective share. 

2. Fraudulent Intent – Why did decedent establish the trust?

· Must prove that the decedent made the trust (or other non-probate transfer) with the sole intent of depriving the surviving spouse of the elective share.

3. Illusory Transfer Test – Was the trust a sham?

· Must show that the trust (or other non-probate transfer) was not intended to be valid. If the non-probate not properly established (e.g., no delivery of deed), then it is illusory and surviving spouse may take elective share.
· Traditionally, it is almost impossible to prove fraud on the elective share. The surviving spouse is usually out of luck when a non-probate transfer is made and nothing is left in the probate estate. Thus, although the elective share statute gives surviving spouse the right to elect, it can easily become an illusory right. (
· MINORITY APPROACH: Assets in a revocable inter vivos trust may be reached to satisfy a surviving spouse’s elective share. 
· Why? The assets are still considered part of the probate estate because the predeceased spouse retained control over the assets during life as grantor of the trust. 
E. 1969 UPC Approach to Elective Share – “augmented estate” (adopted by many UPC states)
·  1. The “augmented estate” = all property the decedent controlled at death, whether or not the decedent actually owned it. Thus, the surviving spouse may take an elective share of the combined total of decedent’s probate estate and non-probate transfers over which decedent still had control at death (e.g., pure will substitutes such as a revocable inter vivos trust).
· The UPC augmented estate resolves the “too much” and “too little” problems, which result under traditional elective share statutes due to their failure to take into account non-probate transfers.

· UPC solves the “too much” problem: Take into account all non-probate transfers in favor of the surviving spouse when calculating the elective share—if the surviving spouse has already received the statutory share of [non-probate transfers] + [net probate estate], then she is not entitled to any of the probate estate.

· UPC solves the “too little” problem: If necessary, surviving spouse may take a share of non-probate transfers to other people—the surviving spouse is entitled to a statutory share of [non-probate transfers] + [net probate estate].

· When the surviving spouse receives non-probate transfers or a devise that is less than the full statutory share, then she is only allowed to tap into devises or non-probate transfers to other people to the extent necessary to satisfy the elective share.
· Exception to Order of Abatement: All other gifts (probate and non-probate) reduce proportionally to satisfy the suviving’s spouse’s elective share. 
· 2. OREGON ORS 114.125: Similar to UPC in that it adopts the “augmented estate” concept, but the Oregon Statute only resolves the “too much” problem and fails to address the “too little” problem.

· OREGON solves the “too much” problem: Surviving spouse is entitled to a statutory share of the combined total of non-probate transfers in favor of the surviving spouse and the decedent’s probate estate. Thus, if the surviving spouse already receives enough from non-probate transfers, she is not entitled to take any more from the probate estate. 

· OREGON ignores the “too little” problem: However, if there are no non-probate transfers in favor of the surviving spouse, then the surviving is only entitled to take an elective share of the probate estate—non-probate transfers to other people are not taken into account.

· 3. 1990 UPC (NO state has adopted it- criticism = it favors survivor—does not exist in reality)
· Made 2 changes to 1969 UPC: “deals with lottery of marriage problem”– changed the definition for the augmented estate to address these situations – the redesigned elective share in the 1990 revisions is intended to bring elective share law into line with the “partnership” theory of marriage

1. 1st change = instead of being probate estate and non-probate transfers to 3rd parties and non-probate transfers to spouse Now = 

a.   Probate + 

b. non-probate transfers to 3rd party + 

c. non-probate to spouse + 

d. SPOUSE’S PROPERTY – so now looks more like community property

2. 2nd change §2-202 Elective Share – added in a sliding scale taking into account the length of the marriage

a.    the longer you are married the higher the percentage

b. if married less than 1 year you get the “supplemental amount only = $50,000

( under ORS can make an agreement to bar election if signed by both spouses (valid if signed before or after marriage)

E. Changes in Domicile

Basic Rule: The law of the marital domicile at the time the property was acquired controls its characterization as separate or community property.

· Exception: The situs of real estate controls its characterization.

1. Once property is characterized as separate or community, it retains that characterization FOREVER.

· Cash also retains its characterization, and this characterization carries over to the property purchased with that cash. ( Always inquire into the source of money used to 
acquire property!
· If a spouse acquires cash in a separate property state, and the couple then moves to a community property state where they use the money to buy a car, the car is separate property.
· If the couple acquires cash in a community property state, and the couple then moves to a separate property state where they use the money to buy a car, the car is community property.
· A similar analysis applies to the proceeds of property sold.
· e.g., Couple purchased a car in a community property state, then moved to a separate property state where they sold the car. Proceeds from the car = community property. (and vice versa)
· Now we can see what a headache it can be when a couple moves between separate and community property states…
F. Problem of the Migratory Couple 

1. From SEPARATE to COMMUNITY: Husband acquired property in a separate property state, then the couple moves to a community property state, where the husband dies.

· What is the surviving spouse entitled to? (Assuming husband did not die intestate, and there is no devise or non-probate transfer of the property in favor of surviving spouse.)
· The property is separate property because it was acquired in a separate property state.
· If they were still domiciled in a separate property state, surviving spouse would be entitled to an elective share of the property.
· But the law of decedent’s domicile at death—a community property state—controls disposition of the probate estate, and there is no elective share statute in community property states (because spouses already own half of all community property).
· With no elective share statute to protect her interest once she is relocated to a community property state, the surviving spouse is not entitled to any of the separate property. (
· Quasi-Community Property [California’s solution to protect the surviving spouse of a couple that moved from separate to community property state]: Property that would have been community if it had been acquired in California will be treated as community property at death, even if it was originally acquired in a separate property state.
· Thus, surviving spouse already owns half of the property. (
2. From COMMUNITY to SEPARATE: Husband acquired property in a community property state, then the couple moves to a separate property state, where the husband dies.

· What is the surviving spouse entitled to? (Assuming husband did not die intestate, and there is no devise or non-probate transfer of the property in favor of surviving spouse.)
· The property is community property because it was acquired in a community property state.
· Surviving spouse still owns half of the community property.
· Decedent owned the other half at death, and was therefore entitled to dispose of his half by will or non-probate transfer.
· Even though she now lives in a separate property state, the surviving spouse has no right to take an elective share of the half the decedent disposed of by will!
· Surviving spouse already owns half—relocating to a separate property state does not entitle her to take any more.
II. PRETERMITTED SPOUSES AND CHILDREN

“pretermitted” = overlooked; not mentioned in the will

A. Generally: 

A. Although a spouse is a forced heir, b/c of the elective shares statute (even if will says all to the kids, the spouse is entitled by statute to a share) – Children are not forced heirs, you don’t have to leave them a dime

1. If have 3 kids and says leave everything to the Red Cross then all goes to the Red Cross

2. This is pretty rare, b/c all civil law countries make children forced heirs, there is a mandated share to kids

B. Under common law you can you can disinherit, but must be clear about it

1. “Pretermitted” statues are there so there is no accidental disinheritance of children

B. Pretermitted Children: Testator’s children are not mentioned in the will, typically because the will was executed before the children were born (and the will was never changed).

· 1. COMMON LAW PRESUMPTION: Presume testator did not intend to disinherit his children; rather, presume testator unintentionally overlooked his children when drafting the will.

· Pretermitted Child Statute: A child left out of the will is entitled to intestate share.
· To disinherit children, must do so expressly in the will. 
· Cannot disinherit children by silence. 
· Why not? If the testator simply fails to mention the children in the will, then the Pretermitted Child Statute applies the presumption that the testator merely overlooked the child, and the child receives an intestate share. 

· Thus, to avoid the statute, must expressly disinherit.
· 2. Class of Children Protected by Pretermitted Child Statute:

· MAJORITY: [includes OREGON] Statute only protects children born or adopted after execution of the will.

· Children who were living at the time of will execution, but not mentioned in the will are not protected by the statute. They take nothing. (
· Broad Statutes: Some statutes protect all children, whenever born.
· Some statutes even apply to grandchildren (apply only when all children are dead).
· UPC: differs from most statutes in the U.S.
· Testator makes other provisions for child: If a child was not mentioned in the will, but the testator made other provisions for the child (e.g., life insurance policy), and it can be shown that this was intended to be in lieu of a testamentary gift (may be inferred by the amount of the transfer), then the pretermitted child statute does NOT apply.
· Rationale: In the overall scheme of things, the child has not been overlooked. 
· Mistake Remedy: If the will does not mention a child solely because the testator believed the child to be dead at the time of will execution, then the child is treated as though born after will execution, and is entitled to an intestate share.
· 3. Proving Intent to Disinherit Children – 2 Approaches:
· Missouri Statutes: extrinsic evidence is admissible to prove intent to disinherit children

· Massachusetts Statutes: [OREGON has a Mass. Statute] no extrinsic evidence; the will itself must express testator’s intent to disinherit children 

· 4. What share does the pretermitted child take?
· MAJORITY: Pretermitted child takes intestate share.

· UPC States (including Oregon): It depends. Seeks to treat both living and afterborn children equally.

· If the will includes NO provision for living children ( afterborn child takes nothing (Assume that if testator gave nothing to his other children, he would not give anything to an after born child either.)
· Majority’s contrary result: Even if living children take nothing under the will, the afterborn child would take a full intestate share as a pretermitted child!

· If the will DOES include a provision for living children ( afterborn child does not take an intestate share, but shares what was already given to the living children

· Majority’s contrary result: An afterborn child would take a full intestate share as a pretermitted child, even though the living children take only what was given in the will. 

· If the testator had no living children when the will was executed ( now the afterborn child = pretermitted child and takes an intestate share 

· Exception to Order of Abatement: Either the afterborn child shares in the devise to living children, or all gifts in the will reduce proportionally to satisfy the pretermitted child’s intestate share.
· 5. Drafting Exercise: Testator wants to devise his estate to his wife, and specify his children as alternative takers. Testator also wants to avoid application of the pretermitted child statute, in case more children come along after execution of the will.

· Temptation to say: “To my wife if she survives me, but if she does not survive me, to my two children Michael and Jennifer.” ( This invokes the Pretermitted Child Statute if there are any afterborn children!
· Better to make a class gift: “To my wife if she survives me, and if she does not survive me, to my children who survive me.” ( Still, this is ambiguous—who does “children” include?
· Even better to define “children” in the will’s definition section to mean currently living children and children hereinafter born or adopted, so that all uncertainty is removed as to potential afterborns when a gift is made to “children.”

C. Pretermitted Spouse: Some states have pretermitted spouse statutes to protect the spouse that came along after the will was executed.

· Pretermitted Spouse Statute: An after-acquired spouse left out of the will is entitled to an intestate share.
· If pretermitted spouse’s intestate share is less than the entire probate estate, then the will is still efective to dispose of the rest of the probate property.

· OREGON: Subsequent marriage revokes the will by operation of law; therefore, after surviving spouse takes her intestate share of the probate estate, the remainder passes under intestacy.


D. Intentional Disinheritance (
1. Testator has a right to disinherit children.

· Disinheritance is not something to do without a really good reason – it can tear a family apart. Talk with the client to make sure this is what she really wants to do.

· “negative will” – traditionally courts have not allowed negative wills , which only disinherit, but do not give property to anyone (“1/2 to George, ½ to Mary, and 0 to Henry”)

·   the testator will die intestate in situations like the one above – in order to avoid intestate statute you must make a gift to someone and known in the e.g. after the death of George and Mary

·  however, NY state and the UPC allows them
· If client insists on disinheriting children, suggest that the client let the child know in advance.

· Why? To avoid a will contest (many will contests are prompted by the public surprise of not being treated equally, or being completely disinherited.

· Also…letting the child know in advance may lead to reconciliation between parent and child, and may terminate the parent’s desire to disinherit the child afterall.

2. Illegitimate Children – How can the testator secretly disinherit them?

· Rule: An illegitimate child may have the same rights under a Pretermitted Child Statute as a marital child (given that paternity has been established). 

· Say the illegitimate child was born during the testator’s wreckless days of youth, prior to marriage and execution of the will…

· …the illegitimate child would not be protected under a statute that only protects children born or adopted after execution of the will (MAJORITY of states).

· …but the illegitimate child would be protected under a statute that protects all children whenever born (e.g., Washington). So as soon as an illegitimate child turns up, he is entitled to pretermitted child’s share.

· Say the illegitimate child was born to testator’s mistress…

· …now the testator runs the risk of the chlid being protected under either statute, expecially if he had the affair after executing the will with his wife!

· Clearly, the testator is running the risk that the illegitimate child will come forward to claim a share as a pretermitted child…but if merely failing to mention the child in the will does not effectively disinherit the child, how can the testator secretly avoid application of the Pretermitted Child Statute?
· Solution: Completely avoid using a will; instead, set up a trust for wife and marital children. 

· Pretermitted Child Statute only applies to wills—does not apply to will substitutes such as inter vivos trusts.

· But there could still be trouble for the testator if someone can convince the court to apply the pretermitted child statute to an inter vivos trust…

Chapter 8 - Trusts
I. General:

A. Trust: One person (trustee) holds legal title to property for the benefit of someone else (designated beneficiary of the trust). 

· Essential characteristic of modern trusts: The trustee has an enforceable fiduciary duty to use trust property for the benefit of the beneficiary.

· Trustee has legal title.  Beneficiary has equitable title (i.e., beneficial interest).

· Trusts are irrevocable unless the grantor expressly retains the right to revoke.

· The property in an inter vivos trust is a non-probate asset that passes at death under the rules of the trust, thereby avoiding probate.

B. KINDS OF TRUSTS: 

· 1. Inter vivos Trusts = created during life
· Irrevocable Trust: grantor makes an irrevocable lifetime transfer of property to a trustee for the benefit of a designated beneficiary or beneficiaries
· MAJORITY RULE: A trust transfer is presumed to be irrevocable UNLESS the grantor expressly retains the right to revoke the trust.
· Revocable Trust: grantor makes a lifetime transfer of property to a trustee for the benefit of a designated beneficiary or beneficiaries, and the grantor retains the right to revoke the trust and to reacquire the beneficial ownership of the property.
· 2. Testamentary Trusts = created by will at testator’s death
· subject to the supervision of the probate court

· needs to have all the wills formalities

C. “Trusts” that arise by operation of law ( these equitable remedies are “self-executing” trusts: the trustee merely has the duty to convey the property to another and dissolve the “trust”

· 1. Constructive Trust: an equitable remedy to avoid unjust enrichment – the person with legal title has an enforceable obligation to transfer legal title to the person who ought to have it 
· e.g., Titleholder obtained legal title by fraud, murder – court may declare the wrongdoer “trustee” of a constructive trust, which must be dissolved immediately
· 2. Resulting Trust: arises when a person: (1) intends to create an express trust, (2) validly transfers property to a person as trustee, BUT (3) for some reason the trust fails in whole or in part.
· Transferee becomes trustee of a resulting trust, with the duty to convey the property back to the transferor, or to the transferor’s successors in interest.
· e.g., Transferor conveyed legal title to a trustee but failed to identify beneficiaries—no express trust is created, but the transferee still holds legal title. A resulting trust is imposed, so that the transferee has the duty to convey the property back to the original owner.
II. TRUST CREATION

A. A valid trust requires:  If any of these 6 elements are lacking, the trust FAILS.

1. intent to create a fiduciary relationship; 


2. property (and delivery);


3. a beneficiary;


4. a trustee;


5. a valid trust purpose; and


6. compliance with formalities.

B. Key Concept: There MUST be creation of a fiduciary relationship by separating ownership into two parts: “legal title” in a trustee with management duties and “equitable title” in a beneficiary who can enforce those duties. If there is no beneficiary with standing to enforce the trustee’s duties, there is no valid trust!

1. Intent

Must express intent to impose an enforceable obligation on somone to use trust property for the benefit of someone else.

· Where language is ambiguous, surrounding circumstances and extrinsic evidence help determine whether there is requisite intent to create a trust.

C. Precatory v. Mandatory Language 

· Precatory language: expresses a wish, desire—language does not impose an obligation, but relies on goodwill that the request will be carried out (e.g.,  “I would like it if you would…”) (Burton v. Irwin)
· Mandatory language: affirmatively impose an enforceable obligation (e.g., I insist, command, direct you to…”) – Bernie “enforceable obligation is the essence of any trust’

· Does the language in the will express the intent necessary to create a testamentary trust?
· Mere precatory language is not affirmative enough to create a trust. There must be a clear expression of intent to impose on another a legally enforceable obligation.
· e.g., “To my brother as trustee. I would like him to let my sister Mary live in the house for the rest of her life.”
· Extrinsic evidence may be considered to determine whether, for this testator, such language is precatory or mandatory – Does the language express a wish to an individual, or a command to impose a duty on the trustee?
· Evidence to consider: Bernie – “the surrounding circumstances are more important than language”

· Past relationship between the parties
· Financial relationship between the parties
· History of lifetime gift-giving between decedent and supposed beneficiary
· Extent to which the supposed trustee and beneficiary already took other property from the decedent
· e.g., If testator gave half her estate to Mary, and Mary already had her own house, now the request sounds more like a wish than an imposed obligation.
· Does it seem testator really meant to say “executor,” but used the word “trustee” without really knowing what it meant?
· Other surrounding circumstances
· General Rule: Precatory language directed at an executor expresses sufficient intent to create a trust because the executor already holds a fiduciary office, so the language is treated as a polite command.

A. Problem on pg. 339 – Mary said going to donate rare books to a law school and goes through all kinds of pomp and circumstances (parties, article, etc.) and starts to catalog for shipping etc. and then dies before shipping– her will gave her entire estate to her children.  Who owns the books?

1. Clearly she had intent

2. But no delivery – for a valid gift need delivery normally or fails

3. Could argue “symbolic” or “constructive” delivery b/c she gave the school a list of books that she was donating

4. Argue she was trustee – If she had said “I declare myself trustee of these books for the benefit of the law school” – Do we have a trust?

a. Yes, she has to only express the intent – not writing involved since not real property

b. But she didn’t say this here so 

5. Discusses how you can be all three: settlor, trustee, and beneficiary = Farkas v. Williams

6. A lot of case law that says you can’t sustain an imperfect gift by calling it a trust – or in other words – ‘we won’t dispense with requirement of delivery by calling this a trust’

a. If all you can show is an intent to make a gift, it is not enough

2. Trust Property (and Delivery)


There must be property/a corpus for the trustee to hold legal title to for the benefit of someone else.

Any transferable interest in property can be the subject of a trust.

· So it must be: 
(1) something recognized as a property interest under state law (cannot be a mere 

     expectancy) and

(2) that property interest must be transferable.

(Whether a trust fails for lack of property may depend on whether, as a matter of policy, the court wants to characterize something as a transferable property interest or a mere expectancy. 

· e.g., Kully v. Goldman = Right to buy football tickets each year = MERE EXPECTANCY 

· POLICY: The 2 men were no longer friends – rather than impose an obligation that survives the relationship, the court held the trust failed for lack of property and let the men go their separate ways.

· e.g., Speilman v. Pascal = Future Profits =  are a TRANSFERABLE PROPERTY INTEREST

· Exception for Pour-Over Wills: Modern statute (Uniform Testamentary Additions to Trusts Act) allows creation of an inter vivos trust without property in it where there is also a pour-over will that makes testamentary gifts to the trust.

2a. Delivery Requirement

· Self-declaration Trust (grantor declares himself trustee for the benefit of someone else) ( delivery NOT required because the self-declared trustee already has legal title
· No bootstrapping ineffective gifts into a trust! If the intent was to make a lifetime gift, but the gift failed for lack of delivery, the donor cannot bootstrap it into an effective transfer by calling it a self-declaration trust because the intent expressed what not to create a trust but to make a gift. 
· Grantor declares someone else trustee ( now delivery to the trustee is required
D. Delivery – grantor must give up all dominion and control by handing over control of the property to the trustee (so that trustee has legal title)

· 2 Elements of Delivery:
     1. Objective Element: physical transfer
     2. Subjective Element: grantor must intend for the delivery to be effective (i.e., grantor

         must intend to give up dominion and control)

· COMMON LAW RULE: Delivery = Physical transfer. If physical transfer of the property is impossible, then there are 2 other ways to make delivery:

     1. Symbolic Delivery: Delivery of something else which is a symbol of the thing the donor 

         wants to make a gift of. (e.g., a deed effectively transfers title)

     2. Constructive Delivery: Delivery of the means of access to the subject matter of the gift.

E. Beneficiaries

Every trust must have identifiable beneficiaries separate from the trustee to enforce the trustee’s legal duties.

· WHY? There must be separation of legal and equitable title. If there is no one separate from the trustee with a beneficial interest in the trust property, then there is no one with standing to enforce the trustee’s duties. 
· One person both sole trustee and sole beneficiary ( NO VALID TRUST because there is no separation of legal and equitable title; no one has standing to enforce trustee duties (you cannot compel yourself).
· One person both sole trustee and one of the beneficiaries ( VALID TRUST because there is some separation of legal and equitable title—one of the other beneficiaries has standing to enforce the trustee’s duties.
· One person both co-trustee and sole beneficiary ( VALID TRUST because there is some separation of legal and equitable title—the beneficiary may the other trustee (e.g., the bank) to enforce its duties.
Beneficiaries must be definite and ascertainable (at some point).

· 1. Definite = the class of beneficiaries must be definite enough to determine who has standing to enforce the trustee’s duties
· An indefinite class of beneficiaries is one that fails to adequately define who qualifies as a member of the class. If the court can only speculate as to who qualifies as a class member, and it cannot determine who has standing to enforce trustee duties, the trust must fail. 
· e.g., Trusts for the benefit of “my friends,” “my relatives,” with nothing more to define who may be a member of the class, are invalid for failing to have definite and ascertainable beneficiaries.
· definite class - e.g., Trust for the benefit of “my employees.” ( apply Doctrine of Independent Significance to refer to an employee roster to identify who the beneficiaries are—now there is a definite class, and a valid trust.
· 2. Ascertainable = as long as the beneficiary does, in fact, come into existence, the trust is valid b/c at the time it was created, the beneficiary was ascertainable although not yet in existence
· guardian ad litem: guardian appointed by the court to protect the interests of someone who cannot protect her own rights and interests, including unborn children and incapacitated persons.
· e.g., trust for the benefit of “my children” ( If children are born in the future, they are ascertainable and definite; therefore, valid trust.
e.g - Assume you are in jurisdiction that follows Morsman, how to set up trust to satisfy the IRS to get around Morsman?

· Need an ascertainable beneficiary to stand to enforce 

· Remainder to my widow, my children, etc. and if I die without any heirs then to the Red Cross [chances of RC getting it is slim, but they have a contingent remainder = they have standing to enforce the trust and trust is now valid.

· Name the bank as co-trustee = OK for IRS = some of the legal title, so they have standing to sue

F. Power to Appoint (Permissive Choice): Even if a trustee is given permissive power to choose how and whether to distribute trust property among the members of a class, the class of beneficiaries must still be definite and ascertainable so that it may be determined who has standing to enforce the trustee’s obligation to properly exercise the power of appointment pursuant to fiduciary duty.

· e.g., “friends, colleagues, and those to whom I am devoted” = indefinite class – cannot determine who are members of the class with standing to enforce trustee’s duties; therefore, no valid trust

· SOLUTION: If you want to create a power of appointment for an indefinite class, use a will to give that power to a private individual, not to a trustee! WHY? Because a private individual has no enforceable obligation as a fiduciary; therefore, no need to worry about determining who has standing to sue! 

G. Trusts without beneficiaries:
· 1. Charitable Trust: definite, ascertainable beneficiaries not required

· WHY?
   

(1) Charitable trusts benefit the community; therefore, must have a broad enough   

     class of beneficiaries so that the community has an interest.

(2) Enforceability not a concern with charitable trusts because the state attorney 

     general automatically has standing to enforce the trust on behalf of the public.

· 2. Honorary Trust: a trust for the benefit of a non-living, non-human beneficiary 

· technically, not a valid private trust; however, honorary trusts are upheld as imposing a moral obligation on the trustee to carry out the settlor’s wishes

· Trustee may choose whether to comply – if refuses, must return the property to decedent’s estate.

· e.g., trust to put flowers on decedent’s grave once a month

· UTC: Makes honorary trusts enforceable (and not optional) by allowing the settlor to name an enforcer 

· enforceable for only 21 years.

· e.g., “I name George as trustee to put flowers on my grave, and I appoint Mary to enforce it.”

· 3. Pet Trust: a trust for the purpose of caring for pets who survive the decedent

· Settlor may choose an enforcer, or the court may appoint someone to enforce the trust.

· When the animals die, the property goes to the person named in the instrument; or, if no one has an express remainder interest, the property goes back to the estate to pass under the residuary clause or intestate succession.

H. Trustee - element 4. 

1. Trustee: The person to whom legal title is transferred, with the fiduciary duty to use the transferred property for the benefit of designated beneficiaries. 

· May be a 3rd party, or the grantor may impose the obligation on himself to hold the property as trustee for the benefit of someone else (remember: one person cannot be both sole trustee and sole beneficiary). 
· If 3rd part named as trustee, there must be delivery to effectuate transfer of legal title.

No trust will ever fail for lack of a trustee. 

· As long as there is expressed intent to create a trust, the court will appoint a trustee if necessary (e.g., grantor failed to name a trustee; grantor-appointed trustee dies).
2. How do you choose a trustee?

· Starting point: When selecting a trustee, the settlor should have a clear understanding of the duties, responsibilities, and potential liabilities involved. Only then can the settlor thoughtfully examine the abilities and qualities of the candidate for trustee and determine who can best carry out the trust’s purposes.

· 2 choices: (1) private individual, or (2) corporate (trust company or bank)

· Considerations:
· Deep Pockets
· Trustee’s Liability: The trustee is personally liable for any mis-management of trust property in violation of his fiduciary duty to beneficiaries. 

· This means the trustee must use his own assets to pay back to the trust money that was lost or misappropriated as a result of his breach of duty.

· Choose someone with deep pockets so that beneficiaries may sue & recover.

· corporate trustee: automatically a solvent, available ( 

· private individual as trustee: may have insufficient funds for beneficiaries to execute judgment; may even skip town completely 

· Compensation
· corporate trustee: fee schedules based on % of trust assets, % of trust income, or both

· private individual as trustee: out of sense of family obligation, may not charge a fee, or only a minimal fee

· Size of Trust
· corporate trustee: may require minimum trust value to accept trustee appointment, will not accept small trusts

· private individual as trustee: may not have the expertise necessary to manage a large trust

· Duration of Trust
· corporate trustee: the longer the term of the trust, the more it makes sense to name a corporate trustee, b/c the corporate entity never dies 

· private individual as trustee: an individual may only be willing to serve as trustee for a short term – should choose a trustee and name a few successors (but there may be problems with frequent turnovers of power, or if trustees die)

· Personalities
· corporate trustee: family members may prefer a corporate trustee because it relieves them of the responsibility of making difficult decisions; also, the corp. trustee is a neutral, disinterested party 

· however, a corporate trustee may be less sensitive to family needs; remote and unapproachable; tends to be financially conservative 

· private individual as trustee: may be a better choice if there is a trusted family member who gets along with everyone; better suited to give personal attention to family members

· Choose someone who is honest and trustworthy (to respect fiduciary position)
· Attorneys should NOT be a trustee for client’s trust!
· 2 Reasons:
1. Attorney is not covered by malpractice policy when acting as trustee for 

    private trust (this puts personal assets at risk).

2. Most attorneys are not in the business of being trustees—it’s easy for a 

    busy attorney to forget about the trust, thereby breaching fiduciary duty 

    (which takes us back to reason #1, and acting unethically as trustee 

    puts attorney at risk for disbarment!)
1) Some of these considerations point in different directions -- family members vs. corporations, etc.  Corporate trustees tend to be distant, unfeeling, and stingy, but they know about money management, etc.

2) A possible solution is co-trusteeship (but you should always name at least 3 co-trustees and provide specifically in the trust document for majority rule in case the co-trustees don’t agree on something).  You can name a corporation and a couple of individuals to get the best of both worlds.  However, some corporations won’t accept co-trusteeship with an individual -- they’re afraid about being liable for Uncle George’s mistakes.  But some of them will accept a co-trusteeship along with an individual advisor who advises on investment decisions.

3) The point:  Don’t fall into the habit of automatically naming the bank or a family member as sole trustee.  And never, ever agree to be trustee yourself as an attorney -- the trust will always get put on the back burner and problems might arise, then you’ll get sued.

I. Trust Purposes - Element 5. 


A trust may be created for any purpose that is lawful, not against public policy, and possible to achieve (and, by its terms, the trust must be created for the benefit of its beneficiaries).

A trust has an illegal purpose if:


(1) its performance involves the commission of a criminal or tortious act by the trustee;


(2) the grantor’s purpose in creating the trust was to defraud creditors or others; or


(3) the consideration for the creation of the trust was illegal.

Question 1, p. 355:  Would a court uphold this trust?  The provision insisting that she marry before she’s 30 might be held to violate her freedom to marry -- this is one of the things listed as being against public policy.  But what about the B-average requirement or testing for drugs?  Public policy is not so well-defined that it’s easy to answer these questions?  In drafting a trust, be aware of those limitations -- if you get to far out in left field with your requirements, the validity of the trust might be in danger.

J. Formalities for Trust Creation - Element 6. 

There are no formalities required to create a valid trust. 

· Even an oral declaration of trust is valid (but there may be some problems with proof).

*#1 Situations where compliance with formalities is necessary:

1. Must comply with the Statute of Wills to create a testamentary trust.

2. Must comply with the Statute of Frauds to create a trust where the corpus is real estate.

· Statute of Frauds: Must use a writing to transfer any (both legal and equitable) interest in real estate.
· Thus, to set up a valid trust with real estate, the grantor must (1) use a writing to transfer legal title to the trustee, and (2) use a writing to transfer equitable title to the beneficiary. 
· example: Javier delivers a deed for Blackacre to Maria, who orally promises to hold the land in trust for Javier for life and then transfer it to Frank.
· result: Ineffective trust ( Although legal title was transferred to Maria by writing, there was only an oral promise that Javier and Frank would get beneficial title, which violated the Statute of Frauds.
· remedy: Constructuve Trust ( Maria would be unjustly enriched if she were allowed to keep the property (to which she held legal title) to herself; therefore, impose the equitable remedy of Constructive Trust to obligate Maria to hold the property in trust for the intended beneficiaries.
· Why not a resulting trust? = B/c that may unjustly enrich the testator’s intestate heirs.
2. Semi-Secret Trust: Will shows intent to create a testamentary trust, but the details of the trust are oral (e.g., who are intended beneficiaries, terms of trust). 

· e.g., “Residue to Bill as trustee, to distribute according to the wishes I have expressed to him.”

· traditional rule: No extrinsic evidence admissible to prove oral terms of the trust.
· remedy: To avoid unjust enrichment, impose resulting trust to deny the will beneficiary the right to keep the property (must return it to the estate). 

· However, b/c this may unjustly enrich the testator’s intestate heirs, may impose a constructive trust on the will beneficiary in favor of the intended trust beneficiaries.

· There is some play with these 2 remedies, depending on what equitable result the court would prefer to reach.

3. Secret Trust: Will only shows the intent to make a testamentary gift, but there is an oral agreement on the side that the devisee will hold the property in trust for intended beneficiaries.

· e.g., “I give George $1 million.” There is also an oral promise to hold this property in trust.
· traditional rule: Admit extrinsic evidence of the oral agreement.
· remedy: To avoid unjust enrichment, impose a constructive trust on the will beneficiary in favor of the intended trust beneficiaries.

MODERN RULE re: Semi-Secret and Secret Trusts: To avoid unjust enrichment, extrinsic evidence is 

ALWAYS admissible to prove oral terms and promises of trust.

III. NATURE OF A BENEFICIARY’S INTEREST

A. Mandatory Trusts – trusts in which beneficiary owns the interest; trustee’s duties are mandatory 

 because beneficiary has an absolute right

B. Right to Income Trust: The income beneficiary is mandatorily entitled to receive all income derived from the trust.

· Default Rule: Income must be distributed at least annually. 

· The trust may direct more frequent distributions.

· e.g., “To Tom as trustee for the benefit of Amos for life, remainder to Beth.”

· Amos is manditorily entitled to receive income at least once a year for life.

· Beth is mandatorily entitled to receive the trust corpus on the death of Amos.

· Suffers from inflexibility because trust income may be insufficient support—especially in years where trust principal generates no income at all!

· Another problem: Some investments are good for generating income, while others are good for growth of principle—where trustee owes fiduciary duty to both an income beneficiary and a principal beneficiary, it may be difficult for the trustee to fairly juggle these 2 kinds of investments to meet both beneficiaries’ needs.

C. Annuity Trust: Beneficiary is mandatorily entitled to receive a fixed dollar amount annually.

· e.g., “$5,000 annually to Arthur for life, remainder to Bonnie.”

· Annuity payments may come out of income or principal. 

· so Arthur is guaranteed $5,000 per year, but may eat away at Bonnie’s remainder interest

· Suffers from inflexibility because a set annuity payment does not account for inflation.

Note - Both Right-to-Income Trusts and Annuity Trusts are inflexible planning devices because they are incapable of taking changing conditions into account. These trusts are not very common today…

D. Unitrust: A unitrust is a variant of the annuity trust. Beneficiary is mandatorily entitled to receive a fixed percentage of the trust principal each year.

· Unitrusts are attractive because the trustee does not have to make investments that produce income since income is not the benchmark for distributions.

· Unitrusts are very common today.

E. Discretionary and Support Trusts – trusts in which beneficiary does NOT own the interest
1. Discretionary Trust: At his discretion, the trustee has the power to give the beneficiary part of the principle, income, or both. Beneficiaries have no absolute right to receive payments; rather, whether any payment is made is at the discretion of the trustee.

· e.g., Trust authorizes the trustee to pay the beneficiaries “such amount of income or principal as the trustee in its absolute discretion shall deem advisable.” 
2. Support Trust: A variation on discretionary trusts – Limits discretionary distributions to those necessary for the comfort and support of the beneficiary.

· e.g., Trust may attempt to control the trustee’s discretion by limiting distributions to those “necessary for the comfortable support of the beneficiary.”
· What does “comfort and support” mean?
· MAJORITY INTERPRETATION: A support standard is based on the beneficiary’s station in life = the style of living to which the beneficiary has become accustomed.
· 2-pronged guideline: (1) there must be some necessity for making the distribution, and (2) the distribution is limited to an amount which provides an adequate level of “comfort and support” to the beneficiary receiving the distribution (per the beneficiary’s station in life).
· This is all still subject to the trustee’s discretion!

F. How discretion plays out in real life: Whenever you give a trustee the discretion to pay beneficiaries out of principle, the trustee will typically be stingy and reluctant to invade corpus out of concern for personal liability (don’t want to be sued for abuse of discretion) and concern for the best interests of the other beneficiaries.
· Abuse of Discretion = (1) Arbitrary and capricous act, (2) Ignore the language of the trust (settlor’s intent), or (3) Ignore the facts. 
· REMEDY: If abuse of discretion is found, then the trustee must go back and exercise his discretion in good faith according to the language of the trust. 
· Drafing a discretionary trust: 
· State the settlor’s purpose for giving the trustee discretion (e.g., to pay for beneficiary’s education or medical expenses), and 
· specify standards to guide the trustee in exercising that discretion, and to determine whether there has been an abuse of discretion (e.g., “education expenses” includes vocational training and college expenses, including expenses for studying abroad; “medical expenses” does not include cosmetic surgery, etc.)
· e.g., Trust gives trustee discretion to invade principle to pay for the child’s “education,” “health,” “support,” etc. ( Standing alone, these are very vague standards! Should include specific standards for when the trustee may or may not exercise his discretion to fulfill a particular trust purpose!

IV. TRANSFERS OF BENEFICIAL INTERESTS IN TRUST
A. General Principles
1. Basic Rule of Property: Anything you own is transferable; therefore, a trust beneficiary’s present 

    or future interest is a transferable property interest.

2. Second Rule of Property: Any interest (whether present or future) in property that you own and is 

    capable of being transferred may be reached by your creditors. Therefore, a creditor or assignee of 

    a beneficiary may reach the beneficiary’s interest to the extent the beneficiary’s interest is not 

    protected by a spendthrift clause.

Mandatory trusts ( beneficiary owns the interest; therefore, it is transferable and may be reached by creditors

Discretionary and Support Trusts ( beneficiary does not own the interest; therefore, it is not transferable and is immune from creditors

-Note – be careful how you limit transfers – may become counterproductive

B. Spendthrift Clauses and Other Restraints on Alienation
1. Spendthrift Clause: Restricts voluntary and involuntary alienation of a beneficiary’s trust interest – the interest cannot be voluntarily assigned (sold) by the beneficiary, and it cannot be involuntarily reached by the beneficiary’s creditors. 

((see Broadway national Bank v. Adams 1882 – seminal case on restraint of involuntary transfers)

· Purpose: To protect beneficiaries both from their own indiscretions and from general creditors.

· Distribution terminates protection: Once a distribution is paid out of the trust to the beneficiary, his creditors may reach it.

· MAJORITY RULE: spendthrift clauses are valid and enforceable ( a spendthrift trust may be set up for the benefit and protection of someone else, but NOT for yourself (you cannot shelter your own assets from your own creditors by using a spendthrift trust)

· VERY MINORITY RULE: spendthrift clauses are unenforceable as a matter of public policy 

C. EXCEPTIONS to Spendthrift Clause
· 1. Alimony and Child Support: As long as beneficiary owns trust interest (i.e., mandatory trust), ex-spouses and children may reach the beneficiary’s trust interest (e.g., right to income) to satisfy support payments.
· 2. Tax Collectors: federal, state, and local tax authorities are not barred by spendthrift clause (may attach trust interest to pay taxes)
· 3. Tort Victims: In some states, tort victims may execute their awards against the trust.
· MAJORITY VIEW: Tort claims = general creditors; therefore, spendthrift clause bars them from reach trust assets.
· Nonetheless, public policy may outweigh policy of spendthrift clause: Where beneficiary commits intentional tort, public policy prefers requiring tortfeasor-beneficiary to pay for his intentional wrongs. 
· 4. Suppliers of Necessaries: Claimants who furnished services to protect the beneficiary’s interests (e.g., lawyers; creditor providing food, clothing, shelter) are not barred by spendthrift clause (
D. Asset Protection and Qualification for State Aid
· 1. State aid (welfare, Medicaid) is a needs-based—if you have enough assets to pay for your own care, you do not qualify for welfare or Medicaid.
· The state can take reimbursement for aid if the recipient wins the lottery, gets a huge inheritance, etc.
· So if a trust is set up for the benefit of someone who used to qualify for welfare or Medicaid, the state, as a creditor, can reach trust assets for reimbursement. (
· Trust assets may disqualify beneficiary from receiving state aid. (
· This creates a dilemma: Relative may either set up a trust for the beneficiary, effectively giving money directly to the state for reimbursement, or disinherit the disabled relative.

· In response, legislatures set up 3rd choice: establish a Supplemental Needs Trust…  

· ***Supplemental Needs Trust: Limits trustee’s discretion to provide only those benefits that the state will not provide (e.g., state provides a bed, trust authorizes expenditures for silk sheets).

· Benefits: The state cannot seek reimbursement from the assets in a supplemental needs trust, and the trust assets will not disqualify the beneficiary from receiving state aid. (
IV. REFORMATION, MODIFICATION, and TERMINATION 

A. Normally, a trust terminates:

· at the death of the last income beneficiary, 

· at the end of the prescribed number of years for the trust, or 

· when the purposes of the trust have been accomplished.

Reformation and Modification based on ambiguity and Mistake

1. Different judicial attitude when it comes to trusts

2. Both the Restatemnt and UTC take the view that trusts can be reformed to correct mistakes even if the trust language is unambiguous

3. Following the wills rule, UTC §416 follows the judicial trend and allows trust modification to achieve the settlor’s tax objectives – to save money

B. Termination and Modification – Settlor Still Alive

Revocable Trust ( power to revoke includes the power to modify the terms of the trust

Irrevocable Trust ( trusts are presumed irrevocable if the power to revoke (and modify) the trust is not expressly reserved by the grantor, however

B. Termination and Modification Prescribed by Settlor

1.  General CL rule – if the settlor and all the beneficiaries consent, even an irrevocable trust can be revoked/terminated (can compel the trustee to revoke the trust), even though supposedly irrevocable

2. if the settlor is dead – an irrevocab le trust can be revoked if all the beneificiaries agree – they must be adult/of age and competent though

3. the new UTC - goes s a step further – if all beneficiaries don’t consent (have a hold out) the trust can be revoked as long as that interest is protected 

C. How does the grantor revoke or modify a revocable trust?


1. Does the trust instrument specify a method for revocation or modification of the trust?

· If YES ( must use specified method to revoke or modify

· If NO ( may use any method to revoke or modify ( but also consider…

2. Is the trust property at issue real property?

· If YES ( must terminate or modify in writing

· If NO ( may use any method to revoke or modify (oral is permissible)

D. Termination and Modification by the Trust Beneficiaries
1. Sometimes those involved with a trust want to change it, or end it before its time. Often the motivating factor is an unanticipated financial need which arises after the settlor has established the trust. 

2. After the settlor has died, or even while the settlor is alive, the beneficiaries may seek changes, either to adjust to emergencies or simply to get access to the fund.

E. The Claflin Doctrine (aka Material Purpose Doctrine) = MAJORITY RULE and UTC: If the settlor is deceased (and therefore cannot consent to change or termination of trust), and the trustee refuses to comply with the beneficiaries’ request, then the beneficiaries of the trust cannot compel a change or termination of the trust as long as a material purpose of the settlor remains unfulfilled.
· 1. This doctrine protects the trust’s purpose on behalf of the deceased settlor. the dead hand controls!
· Of course, if settlor were still alive ( does not matter whether a material purpose remains unfulfilled, because can change or terminate the trust with the consent of the settlor and all beneficiaires.

· Also, any trust can be terminated if the trustee consents to the request.

· 2. “Material Purpose” includes:
C. what evidence indicates a “material purpose”– see notes on pg. 384

1. Terms describing the trust as one for education and maintenance – no early termination

2. Income payable to one beneficiary for life, with a remainder over to another

a. Trabits v. First nat. Bank – termination not allowed when corpus to be distributed to life tenant’s estate in absence of issue

b. Most courts say no – the mere existence of successive interests to not denote that the settlor had some material purpose that has not been fulfilled

3. Income or principle payable “in the Trustee’s discretion”
a. The existence of discretion in trustee indcates fundamental purpose
b. R3d takes the position – not necessarily, but not well supported by case law
4. Spendthrift clause = material purpose so no termination
a. Typical judicial approach -  has been that b/c a material purpose exists as a result of a trust being spendthrifted, such an irrevocable trust cannot be terminated even with the consent of all trust beneficiaries
b. UTC -  says the existence of spendthrift clause sets up a rebutable presumption that the settlor had a material purpose
5. Trust Modification – if a material purpose exist for trust continuation so that the trust termination will not be allowed  under the Claflin doctrine, a trust modification which is not inconsistent with the truts’s material purpose may be permited
a. Note – this is why don’t want to just put a spendthrift clause in all trusts – it limits what you can do
6. A beneficiary desiring to change an irrevocable trust while the settlor is alive has the option of trying to convince the settlor to endorse the change
7. Does not apply once rule against perpetuities has run

a. Life in being + 21 years
F. Representing Unidentified and Incapacitated Beneficiaries

· If the settlor and all beneficiaries consent, can terminate or modify the terms of a trust.
· But how do you obtain consent from unidentified (e.g., unborn) or incapacitated (e.g., underage) beneficiaries? 
· Even if currently all beneficiaries are competent adults who may give consent, must always consider whether it is possible that more beneficiaries may come along later?
· 2 SOLUTIONS:
1. guardian ad litem – the consent of the guardian ad litem binds the person that guardian represents
a. in order to get the consent of a guardian ad litem (how to convince that it is in the person’s interest to revoke trust or partially revoke – how can they be a good guardian and allow revocation?)

i. if a contingent remainder that person will get– then guarantee the vested part so will for sure get something in order to get the guardian’s consent

b. it is a matter of negotiation really- have to convince them

2. The Doctrine of Virtual Representation – 

a. Much like the theory behind a class action lawsuit – lead π speaks for group

b. For purpose of termination, a person can represent those w/identical interests

c. Works well in modification cases (not terminate, but modify) but in termination cases it doesn’t work well at all

i. Virt. Repr. Is attractive b/c it allows currently living persons to make some decisions even though other beneficiaries may appear later

d. Does not work well for termination b/c Conflict of interest between currently living beneficiary and their unborn heirs/beneficiaries

Problem 2 on pg. 388 – You are a bank officer with responsibility for the Partridge Testamentary Trust, which has assets of $100,000.  George Partridge died a widower.  The Residuary clause of his will created the trust to provide income to his only child, Macy, for her life, with the principal to go to her surviving children.  The trust has neither a spendthrift clause nor any powers to invade the principal.  Macy, now 42 and divorced, has a 22 year-old son, Jonathon.  Macy and Jonathon have asked that you terminate the trust and distribute the principal to them.  What is your response

1. Make them sue, don’t do anything without prior court approval

2. What if Macy has a kid down the road? – they could sue you for wrongfully giving away their money.

3. Bottom line for a trustee = personal liability

4. Best not do it in this case
V. Judicial Modification or Termination

A. Doctrine of Equitable Deviation: Court has equitable power to modify administrative terms (including restrictions on investments) of any trust to provide for unforseen circumstances (even where there is an unfulfilled material purpose that would otherwise bar modification or termination of the trust). Court does not have the power to change dispositive terms of the trust.

· Court will exercise discretion when:
1. Changed circumstances,

2. Not anticipated by the settlor, and

3. Threatens the purpose of the trust – settlor’s intent controls!

· UTC [minority rule]: Courts have equitable discretion to modify both administrative and dispositive terms to carry out the settlor’s probable intent.
· UTC and RESTATEMENT [minority rule]: Courts have discretion to terminate a trust that has become impractical or uneconomical (so broader power than just unanticipated change in circumstances that threatens trust purpose!).
Problem 4 on pg. 

1. Trust – 10K per year to go to college tuition, but now b/c of inflation it is not enough to pay for a private Univ.

2. Bernie - A court would probably conclude that the settlor’s primary intent was to pay for college tuition – due to inflation the amount was no longer adequate

3. Notice the drafting point of this problem- there are 2 issues that come up from a drafting standpoint

· A clear statement of intent – what was her primary intent?  Wouldn’t it be nice if the trust told us = give the trustee/court some guidance when drafting

· A discretionary power to invade corpus – a statement to the effect that can invade the trust to fulfill purpose of the trust

4. *Without these 2 things we have to sue and go to court and litigate to ask the court to give the trustee the power to do what the settlor should have given the power to do

5. find out what the client wants and clearly express it and make the instrument flexible enough to do what the settlor wanted done

VI. CHARITABLE TRUSTS 

A. Charitable Trust: a trust for the benefit of the community

· 1. Must have a “charitable purpose” to be a valid charitable trust.

· 2. No definite, ascertainable beneficiaries required; rather, there must be a broad range of potential beneficiaries (and it’s ok that the trust may ultimately benefit only a few [e.g., trust to award one scholarship per year]).

· 3. Not subject to rule against perpetuities – can be indefinite

· 4. State’s Attorney General has standing to enforce the trust on behalf of the public.

· This is why we don’t have to worry about identifying beneficiaries.
· TRADITIONAL RULE: Only the AG has standing to enforce a charitable trust; the settlor does not have standing to enforce the trust according to his expressed purpose.

· UTC: Because the AG may not have adequate time or resources to get involved and enforce a charitable trust, the UTC allows the settlor standing to ensure its proper operation.

· 5. Courts may modify charitable trusts to further trust purposes in the face of changed circumstances.

B. Charitable Purposes: = something that benefits the community in general, including:

· relief of poverty

· advancement of education

· advancement of religion

· promotion of health,

· governmental or municipal purposes

· other purposes that are beneficial to the community

1. Whether a trust purpose is a valid charitable purpose may depend on time and place in history (i.e., social perception of the value of the purported charitable trust purpose).

· e.g., 1867: Trust assisting women to obtain equal rights = not charitable.

· e.g., 1966: Trust to further passage of equal rights amendment = charitable.

2. What is NOT a valid charitable purpose:

· Trust cannot be for too narrow a benefitted class: Consider the potential number of beneficiaries.

· e.g., Although health and education are traditional charitable trust categories, a trust to provide for the health and education of the grantor’s family is NOT charitable.

· Mere fact that only a few individuals will benefit from the trust does not necessarily prevent it from being charitable, as long as the number of persons who could possibly benefit from the trust is large.
· e.g., Trust to provide medical care for victims of a particular disease would be valid even if the disease were rare, because the number of the persons who could possibly contract the illness is large.

· Mere generosity is not charity: There must be a tie-in between the stated charitable purpose and the actual use of trust assets (i.e., must guarantee that the funds will be used to directly further the stated purpose of the charitable trust).

· e.g., If a trust’s stated purpose is to “further the obtainment of education,” but trust income is paid directly to schoolchildren on the playground, this is merely generous and is not actually in furtherance of the trust’s charitable purpose. To be a valid charitable trust, would be better to require that trust income be paid directly to the school district, thereby ensuring that trust assets will be used to further education.  

· Trusts for political purposes
· A trust endowing a political party is invalid as noncharitable.

· BUT courts have become more sympathetic to trusts pursuing law reform, on the theory that society benefits from law reform. (e.g., charitable trust to further passage of equal rights laws)

3. Two Definitions of Charity: A trust can be “charitable” under state trust law for the purpose of avoiding the requirement of definite beneficiaries, even though some of the trust’s charitable activities may preclude it from qualifying for the charitable deduction under federal tax law.

· Drafting Tip: Clients who want to set up charitable trusts usually expect a charitable deduction—so make sure the gift is drafted so that it qualifies both as a valid charitable trust and for a charitable deduction.  

4. Discrimination (e.g., charitable purpose to benefit underrepresented minorities)

· PUBLIC discriminatory trusts PROHIBITED 

· state action cannot be involved in carrying out a charitable purpose with discriminatory tags attached 
· e.g., Trust to award one scholarship per year to an African American student at a state university ( in order to be valid, do not name as trustee a public administrator of the state college (b/c this would involve state action in a discriminatory purpose); rather, name a private individual as trustee with the discretion to choose each year’s award recipient.
· PRIVATE discrimination trusts ALLOWED

· e.g., Trust to award one scholarship per year to a freshman African American student at Harvard is valid (b/c now it’s a private entity carrying out the trust’s discriminatory purpose).
B. Modification of Charitable Trusts
1. Cy Pres Doctrine: If the charitable purpose of a trust later becomes impossible, impractical, or illegal to pursue, then, ONLY IF the settlor had a general intention to support charitable purposes, the court has the power to apply the trust assets to substitute charitable purpose as near as possible to the original charitable purpose. 

· MAJORITY RULE: Court can only apply Cy Pres if grantor had general charitable intent.

· e.g., Court finds grantor’s charitable intent was exclusively limited to cancer research; therefore, cannot exercise Power of Cy Pres to modify the trust’s charitable purpose.
· result: Trust fails, so impose a resulting trust for the benefit of the estate (so the trust property will either fall into the residue, or pass under intestacy).
· RESTATEMENT and UTC: Both substantially expand the Cy Pres Doctrine. [minority rule]

· 3 Changes:
(1) Presumption of general charitable intent UNLESS the terms of the trust instrument specifically provide otherwise.

· This dispenses with the prereq. of finding a general charitable intent.
(2) Court may exercise Power of Cy Pres even when it is merely wasteful to apply trust funds to the charitable purpose.

· This is a broad expansion of the court’s power.
(3) Court not limited to “nearest possible” charitable purpose – may apply trust funds to a reasonable approximation of settlor’s charitable intent.

· This gives the court greater flexibilty when finding a substitute charity.
2. Doctrine of Equitable Deviation: Court has equitable power to modify administrative terms of a trust (both general and charitable) to provide for unforseen circumstances.  

There is very little difference between the doctrines of Cy Pres and Equitable Deviation.
Chapter 9.03 - powers of appointment
I. Powers of Appointment

A. Are useful b/c Provides flexibility in an estate plan.
· Postpones decision-making.
· Saves taxes - unless drafter screws up and creates a general power for fed. tax purposes (
· e.g., Property to spouse, remainder to whoever spouse appoints, not herself. 
· This gives spouse the power to name the ultimate takers of the property.
B.  CREATION

· To create a power of appointment, need only express the intent.
· e.g., “To my good friend Ethel to handle the property in my estate as she sees fit.”
· Arguably, this gives Ethel a general power to appoint property in the estate to anyone she wants, including herself.
· (Might also be able to argue intent to make Ethel trustee of a testamentary trust, although this involves issues of precatory v. mandatory language and whether an enforceable duty is actually imposed.)
· No formalities are required.
C.  TERMINOLOGY – The Players::

1. “donor” - Person who created power of appointment – donor

2. “donee” - The person who gets the powerBlank filler inner – donee

3. “Objects of the Power” – people to whom the appointment can be made – the donee can give the property only to people the donor identifies

a. Some powers of appointment limit appointment to a limited class (permissible appointees)

4. “appointee” – if the donee exercises the power, the recipient is called appointee

5. an appointee must come from the class of “objects” (sometimes called “permissible appointees”

6. if the donee does not exercise the power, the property may go to a “taker in default” the donor identified

(A welll written clause takes into consideration that  appointment won’t be exercised

1. Should always have a gift in default of appointment – just in case that designated person does not exercise power

D. CLASSIFICATION

1. Classification of powers by method of exercise:
· Testamentary Power: donee can exercise power of appointment only by will
· Inter Vivos Power: donee can exercise power of appointment at any time during life
· Both: A power can also be both inter vivos and testamentary, so that the donee may exercise either during life or by will at death
and

2. Classification of powers by permissible appointees:

B. IRS (Federal) vs. the State – laws are different depending on what you are talking about

1. IRS – talks about:

a.  “General Power” – can appoint to yourself, your estate, your creditors, or creditors of your estate

i. in other words when you can personally benefit from the property

ii. these have tax consequences

iii. Bernie can only think of one time when would want to create a general power of appointment:

1. In order to qualify, you have to give property to  your spouse

2. Could do by giving the property to your spouse outright or instead “to spouse for life, remainder to whomever my wife appoints, the remainder to the Red Cross”

3. If want to take advantage of no tax consequences now, but will allow it to be taxed later when spouse dies – then could give general power to spouse

iv. Almost invariably, when general powers are created, they are created by accident or negligence of the drafting attorney

b. “Non- General Powers” – a power to appoint to anyone other than yourself, your estate, your creditors, or creditors of your estate

i. if your spouse, s???

ii. non-general powers have no tax consequences

c. e.g. – if spouse and kids are trustee

i. run into problems where a family member ends up being trustee

ii. but could be careful and say my trustee has the discretionary power to invade the corpus of the trust for any child, but himself – then he does not have a general power

d. if First National Bank is trustee then don’t have the problem

e. e.g – create daughter as discretionary trustee – naming her as income beneficiary, power to appoint anyone other than herself, use corpus for HEMS or 5x5

i. Name bank  as co-trustee to turn over the corpus to daughter at the bank’s discretion

ii. This basically makes the daughter able to 

2. Exceptions of appointing powers to yourself without being a “general power” that IRS allows is when is an “ascertainable standard”

a. 1st - “HEMS” = health, education, maintenance, or support

b. 2nd - “5x5”  - the power to appoint to yourself the greater of $5000 or 5% of trust corpus annually is not a general power

i. this doesn’t show up on her income tax statement either – free money

C. Who owns the property subject to a general power of appointment?’

1. General power holder for tax purposes or donor of power of appointment if no general power holder

D. State discusses – don’t hear a lot about the state law definitional scheme, usually the federal law – does come up when trying to 

1. General – anyone

2. Special power under state law, is to a limited class of people
a. Can’t appoint to anyone – could be like “to my kids”

3. State law characterizes the holder of the power of appointment as the “agent-donor” – it isn’t his property, just an agent

E. 2 types of powers – when these powers can be exercised, not how power is created

1. intervivos – can be exercised during donee’s lifetime

2. testamentary – exercised through will

3. could create one that does both though

E. How a special power for state law purposes could also be a general power for federal tax law purposes: “To my spouse for life, then to whichever of my children my eldest son appoints.” 
· property may only be appointed to someone in a limited class (special power for state law purposes), and the donee is a member of that class, may appoint to himself (general under federal tax law)
· This creates tax consequences for the eldest son —

· expercising power to appoint = taxable gift
· appointing to self / failing to appoint = included in estate, taxable
· Fed. General Power almost NEVER deliberately created. 

· ONE EXCEPTION: To qualify property for marital deduction.
· 2 ways to qualify property for marital deduction: (1) give property to spouse outright, or (2) give spouse general power of appointment.
· INADVERTENT creation of fed. general power: Trustee has discretionary power to invade corpus for the benefit of beneficiaries, and the trustee is also a beneficiary. (e.g., Eldest son is trustee of trust for benefit of settlor’s spouse and children, and has discretion to invade corpus for the benefit of settlor’s spouse or children.)
· EFFECT: Trustee has discretionary power to invade corpus for himself, meaning he has general power of appointment. 
· This GUARANTEES entire trust property will be taxable to the trustee!
II. EXERCISE

· How exercise? 
· If power of appointment specifies a particular method of exercise, must use the specified method. 

· If instrument does not specify a particular method, donee need only express intent to exercise.

· Effect of an exercise of power of appointment: fills in the blanks in the original donor’s will.

· So the donee is merely an agent of the donor—once the power is exercised, the property treated as passing from the donor to the appointee. 

· Note: this may trigger GST
· If the donee fails to exercise power of appointment ( property goes to the taker in default. 
· Gift in default of appointment = a contingent remainder, contingent on the power not being exercised by the donee
· If there is NO gift in default specified in the instrument ( resulting trust (which conveys the property back to the original donor’s estate – property then either passes under the residuary clause of donor’s will [if the power was created by donor’s will], or may passes under intestacy).
· A well-drafted power of appointment should ALWAYS include a gift in default of appointment!

· Was there intent to exercise the power of appointment?
· With testamentary powers of appointment, issue may come up as to whether donee intended to exercise the power through residuary clause of her will.
· UPC: A general residuary clause, without more, does NOT exercise a power of appointment.
· …UNLESS the donor has not required specific reference to the power, and either:
· the power is general and there is no gift in default, OR
· the donee’s will manifests an intention to include te property subject to the power.
· Law of the donor’s domicile governs - 

4. See #3 on pg. 459 Vail says bullshit conclusion

5. Main points Vail says:

a. 1st - Looked to the donor’s domicile to find out what law governs

b. 2nd – all this litigation could have been avoided if either of the 2 wills had been properly drafted:

i. should have expressed a method by which exercise could be done

ii. her will should have said:

1. “I expressly dispose of ..I expressly exercise the power left to me in Arthur Hunneman’s will” or ‘I hereby decline to exercise the power left to me under Arthur Hunneman’s will..’ 

c. she specifically mentioned Gordon Dexter and her power of appointment, but did not mention any intent to exercise power in regards to Arthur

6. Bernie thinks she forgot she had the power when her will was drafted so if she didn’t know she had it she could not have intended to exercise it

F. Note on pg. 460 - Donees lack the special power to appoint to anyone who is not a member of the class
1. If attempt to appoint to someone outside of the class, it is no good

2. Whether you attempt to appoint directly or indirectly

3. An attempt to indirectly attempt to a “non-object” – making it look like giving to object, is a fraud on the power and thus that person gets nothing

G. Drafting tip:

1. Find out what the client owns – it takes a lot of research to discover what the client has

· Capture Doctrine: If the holder of a general power evidences intent to assume control over the property for more than the limited purpose of exercising the power, then the donee may have “captured” the property for her own estate (treated as exercising the power in favor of own estate).

H. Problem 2 on pg. 455 – Libbey’s will gave property in trust to First Bank, with income to George for life and remainder “to those persons among my descendants to whom George appoints by will, and to the extent that George does not so appoint, then to Lori.”  Identify the players and characterize the nature of the power of appointment

1. Libby – donor

2. George – donee

3. Those persons among my descendants – objects

4. Lori – 

5. This is a Special, 

I. ??? - Don’t have to use special words, just have to express the intent

spouse and descendents


(decedent’s own children, grandchildren, etc.)





parents





siblings and their descendents


(decedent’s brothers and sisters, nieces and nephews, etc.)





grandparents and their descendents


(decedent’s aunts and uncles, first cousins, etc.)





next of kin


(decedent’s closest blood relative)





the state





SUMMARY of OREGON and UPC Rules re: Step-parent Adoptions:





OREGON: 


If non-custodial natural parent ALIVE when step-parent adoption takes place, all inheritance rights are cut off between the non-custodial parent and the adopted child.  


If non-custodial natural parent DEAD when step-parent adoption takes place, all inheritance rights between the non-custodial parent and the adopted child remain intact. Effect: Child has 3 parents.





UPC: Does not matter whether non-custodial parent alive or dead when step-parent adoption takes place. Either way, inheritance rights run only to the benefit of the adopted child—the child can inherit from the non-custodial side of the natural family, but they cannot inherit from the adopted child.


-if a choice, will usually find that courts adopt the more lenient adoption law that allows child to inherit








DECEDENT





1 – Children 





2 - Grandchilren 





1 – Parents





2 – Brothers


      Sisters





3 – Nephews


      Nieces





4 – Grand-


      Nephews/Nieces





2 – Grand-


      Parents





3 – Aunts


      Uncles





4 – First


      Cousins





5 – First Cousins


      Once Removed





6 – First Cousins


      Twice Removed





3 – Great-


      Grand-


      Parents





4 – Great


      Aunts/Uncles





5 – First Cousins


      Once Removed





6 – Second


      Cousins





7 – Second Cousins


      Once Removed





8 – Second Cousins


      Once Removed





TABLE OF CONSANGUINITY


Degrees of Relationship





STUDY THE PROBLEMS ON pp. 63 and 66-68!





Requires higher  standard of


mental capacity





DISTINGUISHING THE 2 DOCTRINES:





SUBSTANTIAL COMPLIANCE: Must have at least partially complied with the statute, and the compliance must be substantially close to what the statute requires for the will to be valid.


e.g., Joe Smith began to sign his will but died before he could finish signing his last name, resulting in an incomplete act of authentication. Substantial Compliance would say that this partial compliance with the signature requirement was close enough ( valid will.





EXCUSED NON-COMPLIANCE (Harmless Error): Do not have to comply with the statute at all, as long as the court is convinced that the decedent intended the document to be his will. 


e.g., Witness testimony that Joe Smith intended this document to be his will and was about to sign it, but died first. Although there was complete failure to comply with the signature requirement, if there is clear and convincing evidence of Joe’s testamentary intent, Excused Non-Compliance would excuse the missing formality and treat it as a valid will in compliance with the signature requirement. 


NOTICE that Excused Non-Compliance allows extrinsic evidence of testamentary intent, whereas under strict compliance, testamentary intent must be apparent from the document itself.





STUDY PROBLEMS p. 118 (w/ pg. 40 of class notes)





PRACTICE w/ PROBLEM 2, p. 127 (w/ class notes)





STUDY PROBLEMS p. 129 (w/ class notes)





STUDY PROBLEMS p. 147 (w/ class notes)





STUDY PROBLEMS pp. 151-52 and HYPO in class notes





STUDY PROBLEMS p. 154 (w/ class notes)





STUDY PROBLEMS p. 159 (w/ class notes)





TRUST





(may or may not already contain property)





WILL





“Residue


to my trustee”





bypass probate





STUDY PROBLEMS p. 194 and HYPO in class notes





ADVANCEMENT versus SATISFACTION





OREGON treats Advancement and Satisfaction doctrines inconsistently:


Advancement: reversed the common law presumption of advancement; must have a writing to prove donor’s intent that lifetime gift was an advancement on intestate share


Satisfaction: maintains common law presumption of satisfaction; no limit on evidence to prove that donor did not intend lifetime gift as early payment on gift in the will





MAJORITY VIEW: Most states approach advancements and satisfaction the same way — reversed the presumption that lifetime gift is an advancement / satisfaction.





UPC: Takes majority PLUS approach: Reversed presumption, and the only admissible evidence to prove intent of advancement / satisfaction is a writing (by recipient or donor).





Slayers and disclaimants treated the same – they are both treated as though they predeceased the decedent, and the property passes by representation.





STUDY PROBLEMS p. 225 (w/ class notes)





DRAFTING TIPS:





If the testator does not want the anti-lapse statute to apply…


Include express language in the will that a gift will lapse and pass under the residue if the intended beneficiary predeceases the testator.


Specify an alternative beneficiary who will take if the intended beneficiary predeceases the testator.


Also, specify who would take if the alternative beneficiary also predeceases the testator.





Net Probate Estate = the assets left in probate estate after payment of decedent’s liabilities 





“living children” = children who were alive when the will was executed





Potentially 2 statutory protections for disinherited spouses: ELECTIVE SHARE STATUTE and 


        PRETERMITTED SPOUSE STATUTE





In some states, surviving spouse may be protected by both statutes. If so, surviving spouse may exercise the right that yields the greater proprietary benefit.


e.g., In Oregon, it would be preferable to take intestate share (at least half of probate estate) over the elective share (limited to 1/4 of probate estate).





Fundamental difference: Pretermission is a question of intent; elective share is not (a mandatory remedy).


If will expresses testator’s intent to disinherit surviving spouse, then Pretermitted Spouse Statute does not apply. 


Spouse may still elect statutory share of the probate estate…unless the predeceased spouse effectively pre-empted the right to elect by disposing of all property by non-probate transfers.


Remember: States that follow UPC Elective Share Statute will also consider non-probate transfers to other people to satisfy the surviving spouse’s elective share.





BOTTOM LINE: The testator is free to disinherit children, but not the surviving spouse. 


Express language in the will disinheriting spouse and children knocks out both pretermitted statutes, but the Elective Share Statute remains to protect the surviving spouse. 


However, the testator still may effectively disinherit the surviving spouse if he wants to by disposing of all property by non-probate transfers (although a few states still protect the wife even in these circumstances).


Notice that this is really only an issue for surviving spouses in Separate Property States.





STUDY PROBLEM #2 p. 455 w/ class notes
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