Secured v. Unsecured Credit:

SI: an interest in personal property or fixtures which secures payment or performance of an obligation.

1. Repossession Rights

2. Secured Creditor’s Rights to Exempt Property

3. Priority

· look for credits v. assets and subsequent race for assets

· Different ways of valuing property. (FMV, replacement costs, retail value, liquidation value, etc.)

· Want an EQUITY CUSHION just in case the value of the collateral decreases over time. 

Contract Terms

The terms of the K will be very important. For example, we might have in the K:

1) promise to pay down loan

2) default provision (seizure) and 

3) how to define default (sustained operating loss, violating terms of agreement,  failure to pay, notice).

4) insurance of collateral

5) explicit self-help term (though secured trans naturally have this)

6) set up inspection procedures of the secured inventory.

7) Interest rate charged depends on the SECURITY of the loan. 

8) Acceleration Clause

· secured parties are usually not thrilled about foreclosing since it is hard for them to sell the inventory themselves. On one hand, it is a means of getting to property, but it is a tool used to get customer to pay. We don’t really like putting customers of the bank out of business. Creates leverage for the creditor.

Choice of Law: Scope of Article 9

9-109(a): general scope provision. (c) ,(d): exclusions. 
In Re GGVXX, Ltd: RENT: exempt from A 9. FEE: subject to A 9. An interest in or lien on real estate, including a lease or rents are excluded from A 9.

If this is real estate, it falls outside the perfected mortgage. 

· creditor should have A 9 perfection AND real estate perfection.

· 9-109(a) and reinforced in 9-109d(11): real property transactions NOT covered.

Shurlow v. Bonthuis: Landlord’s liens not subject to A 9. 
· all transactions intended to create a security interest in personal property and fixtures are contemplated under A 9 

· the DETERMINATIVE FACTOR is not the form of the transactions as much as it is the INTENT OF THE PARTIES ENTERING THE TRANSACTION.

· UCC is liberally construed.

Statutory Liens (exempt from Article 9)

1) mechanics 2) tax 3) repairers 4) attorney’s
Common transactions Not Covered by Article 9

· Simple Leases: No SI in simple leases. Real lease doesn’t come under A9; However if purpose is to create a SA, then A9 governs. 

1-201(b)(35) – defines ‘security interest’; right of seller or lessor of goods under 
Art 2 or 2A to retain or acquire possession of the goods isn’t a ‘security interest’.

1-203 – lease distinguished from SI – look at substance and gives some factors.

2A-102 – scope of the Article that governs leases

2A-103(1)(p) – definition of ‘lease’.
· Consignment Sales: 9-109(d) consignment is governed by Article 9; it is protecting 3rd parties from taking a SI in collateral (which isn’t inventory of the store, but the 3rd party might think it is). Store having the goods in his possession could fool a 3rd party into thinking it owns the goods – Art 9 protects the 3rd parties and you must file Art 9 filings to show that the clothes aren’t property of the store and can’t use it as security.  

9-109(a)(4) – scope provision; includes consignment w/in Art 9.

1-201(35) – def of SI

1-102(20) – defines ‘consignment’.
· Right to payment under a K to an assignee that is also obligated to perform under the K: 9-109(d)(6)
· Assignment of a right represented by a judgment: 9-109(d)(9)
1. Federal Statutes pre-empts state acts

2. Landlord Liens and Liens on Real Property INTERESTS

3. mechanics and Artisan’s Liens

4. Claims arising out of judicial proceedings

5. wage or salary claims

6. insurance policies and consumer deposit accounts

7. assignments not for financing purposes.

8. Surety’s subrogation rights

9. subordination agreements
9-109a: Covered by Article 9 
TYPES OF TRANSACTIONS:

Any FINANCING transaction, regardless of its name or form, may be held subject to Article 9. If the PURPOSE of the transaction was to create a security interest in collateral, Article 9 applies. 

a. Leases: a true lease is NOT a secured transaction and not subject to Article 9. However, leases are often structured so that the lessee may be entitled to purchase the “leased” goods at the end of the term. The question the arises whether the transaction is a true lease, or in reality, a financing arrangement designed to protect the seller by maintaining title in the seller as SECURITY for payments from the lessee.

i. TRUE LEASE v. SECURITY INTEREST: look at facts. It’s a SECURITY INTEREST IF:

1) no right to terminate by the lessee. (if return at any time, it’s a true lease)

2) goods have no value when lease ends: if at end of the leased term, the goods have no value, then a disguised sale on credit occurred.

3) Lessee can purchase goods for little or nothing: (may then be a sale on credit)

4) Other terms irrelevant though may look at lease payments exceed value, option to renew, risk of loss, taxes and other charges.

b. Consignments: The manufacturer of goods (consignor) turns them over to retailer (the consignee), who acts as the selling agent of the goods at the RETAIL LEVEL. The consignor RETAINS TITLE to the consigned goods, and if not sold, gets them back free from consignee’s creditors. *May be a DISGUISED INVENTORY FINANCING ARRANGEMENT.


i. True consignments COVERED BY Article 9



1) cannot be consumer goods in the hands of a cosignor, have a 


value of least $1,000 at the time of delivery to the consignee.



2) the consignee is a merchant not generally known by its creditors 

to be substantially engaged in the goods of others, and



3) the consignee’s professional name is different than that of the 


consignor.

ii. TRUE CONSIGNMENTS NOT COVERED BY ARTICLE 9



The consignment now falls under common law.

· Agricultural Lien: 9-109(a)(2)

· Seller’s right to collect is under scope of 9-109(a)(3): SI in rights to payment falls under A 9.

· Tort Claims: 9-315 and 9-322 apply w/respect to proceeds and priorities for tort claims (not COMMERCIAL tort claims) HOWEVER, 9-109(d)(12) EXCLUDES actual tort claims from A9 applicability.

· Mortgage v. promissory note: interest in real property, but would still be covered. 

Promissory Note: Just the obligation to pay. Not much value there in the promissory note if there is no mortgage to back it up, but covered by Article 9. How can we secure value of the mortgage?

**9-109(b): neutral. “not affected by the fact that the obligation is itself secured by a transaction or interest to which this article does not apply”

**9-109 COMMENT 7: GIVES AN ATTACHED INTEREST IN THE MORTGAGE. The security interest in the note gives an attached security interest in the mortgage lien that secures the note and, if the security interest in the note is perfected, the security interest in the mortgage is also PERFECTED.

**9-308e: perfection of a security interest in a right to payment or performance also perfects a security interest in a security interest, mortgage, or other lien on personal or real property securing the right. 

BASIC RULE: is that you file as to article 9, the package of rights comes along.
Creating Security Interests: 1-201(b)(35)

Ask

2) Did the parties INTEND TO CREATE A SECURITY interest in personal property or fixtures.

3) The COLLATERAL of the a type covered by Article 9:

a. GOODS: consumer goods, inventory, farm products, or equipment (keep in mind that “equipment” is a catch all for goods not falling into the other 3 categories;

b. QUASI-INTANGIBLES: pieces of paper used as collateral: stocks and bonds, negotiable and nonnegotiable instruments, documents of title, or chattel paper; AND

c. INTANGIBLES: accounts receivable, letter of credit rights, deposit accounts, or general intangibles.

4) The TRANSACTION is of a type covered by Article 9.

Types of collateral

A. tangible collateral: goods
1. consumer goods: “personal, family, or household purposes”

2. inventory: “held for sale or lease to others in the ordinary course of business.” Used in connection with providing services. Relatively fast turnaround time.
3. Farm products: “crops, livestock, products of livestock in unmanufacutred state,”

4. Equipment: do no fit in any other three categories. Usually DURABLE.
5. ***fixtures

B. Quasi/Semi-Tangible Collateral: legal rights represented by a piece of paper

1. Instruments includes Article 3 negotiable and non negotiable instruments (checks, promissory notes, drafts, etc) **

2. documents of TITLE: bills of lading and warehouse receipts. Describes goods and piece of paper is required to collect goods from warehouse or carrier.
3. Chattel Paper: record that evidences both a MONETARY obligation and a security interest in or a lease of specific goods.

4. Investment Property: stocks and bonds, whether represented by a physical piece of paper or merely listed on the records of the issuing corporation, commodity contracts, accounts where investments are held.

C. Intangible Collateral: 

1. Accounts: accounts receivable refers to a RIGHT OF PAYMENT for goods and services sold. (same as use of CREDIT CARD or for LOTTO Winnings) **loan of money is not an account

i. heathcare insurance receivables are a subcategory of account
ii. *EXCLUDES LOAN TRANSACTIONS 9-102a2. 

2. letter of credit rights
3. deposit accounts (like checking and savings accounts)
4. commercial tort claims. (not PI) can be used as collateral.
5. General intangibles: any personal property other than the above. (blueprints, bid packages, research reports)
6. *chattel paper 


i. electronic chattel paper

7. * investment property: depending on whether stock was issued.

8. software

Classifications
1. The installment K may be a “Chattel paper” under 9-102(11). It creates both a monetary obligation and a security interest in specific goods and software used in the goods.

Chattel Paper means 

HOWEVER, absent a security interest explicitly, we treat it as an ACCOUNT. Assuming that the installment K does not have a security interest.

**That account would become and INSTRUMENT with a promissory note

**That account would be chattel paper with a SECURITY INTEREST.

CHATTEL PAPER = PROMISE TO PAY WITH SECURITY INTEREST.

**Chattel paper may be in the form of an INSTRUMENT OR NOT depending on the document. 
INSTALLMENT K: may be account, instrument, chattel paper
SUMMARY

1) SIMPLE K: = ACCOUNT

2) SIMPLE K + SA = Chattel Paper

3) Promissory Note = Instrument

4) Promissory Note + SA =Chattel Paper

2. Promissory Note: 9-102(65): an instrument that evidences a promise to pay a monetary obligation, does not evidence an order to pay, and does not contain an acknowledgment by a bank that the bank has received for deposit of money or funds. *may be chattel paper if there is a SI

3. Credit Cards: right to be paid. 9-102(2) ACCOUNT

4. A laptop could be consumer good, inventory, farm product, fixture or equipment depending on what it is used for.
5. Negotiable instrument. A written instrument that 
(1) is signed by the maker or drawer, 
(2) includes an unconditional promise or order to pay a specified sum of money, 
(3) is payable on demand or at a definite time, and (4) is payable to order or to bearer.  UCC § 3-104(a). -- Also termed negotiable paper; negotiable note. • Among the various types of negotiable instruments are bills of exchange, promissory notes, bank checks, certificates of deposit, and other negotiable securities. 

Non-Negotiable Instrument: certificate issued in paper form, it is an instrument. Now it is computerized and you don’t get a piece of paper. IF NO PAPER, it is a deposit account. 9-102(29)
· A term relating to the price of a good or security which is firmly established and cannot be adjusted. 

· A term relating to a good or security whose ownership is not easily transferable from one party to another. 
Notes:

1. When an asking price is considered non-negotiable, it means that you cannot try to change the price as it has been firmly established. 
2. Securities and products that are considered non-negotiable cannot be transferred from one party to the next and thus are typically illiquid. 
3. An example of a non-negotiable instrument would be a government savings bond. These can only be redeemed by the owner of the bond and are not allowed to be sold to other parties. 

4. Also known as registered securities, non-marketable or non-transferable securities.
Matter of Ripley Oil: Under the official comments, the principle test to determine whether goods are inventory is that they are held for immediate or ultimate sale.
If the item is furnished to customers as a service, they are not inventory.

* Inventory is something held for SALE OR LEASE.

* categorization is IMPORTANT: In the SECURITY AGREEMENT, be sure to DESCRIBE the collateral precisely, otherwise you may not have a security interest in what you think you do. If you misdescribe, it will affect what you can collect. 

Knotsman v. West Loop Savings Assn: 
· a general intangible is essentially a bundle of rights such as those inherent in a franchise, copyright, annuity. 

· Instrument:
a. any other writing which evidences a right to the payment of money AND

b. is not itself a security agreement or lease AND

c. is of a type which is in the ordinary course of biz transferred by delivery with any necessary indorsement or assignment.

· TEST of reasonable professional: determining whether a writing is transferable in the ordinary course of business hinges on what professionals would ordinarily do to transfer such an interest.  (court reasoned that if professionals would attach significance to possession of the writing and treat certain collateral as an instrument, then the law should likewise treat the collateral similarly)

Attachment 9-203:
1) value

2) rights in collateral or power to take

3) agreement to create SA: 

ACTUAL AGREEMENT + FORMALITIES needed for SA
1) Agreement (grant)

2) Formalities (statute of fraud) require 


a. authenticated writing




OR


b. Possession


Def.

Authenticate: 9.102(a)(7): 

Sign 1.201(37): 

Writing 1.201(43)

Record: 1.201(31); 9-102(a)(69)

· With the exception of agricultural liens, A9 regulates property interests created by agreement. Under 9-203, a debtor’s AGREEMENT to create a SI is one of several requirements that MUST be satisfied before a SI can attach.
· For nonpossessory interests in collateral other than INVESTMENT PROPERTY, DEPOSIT ACCOUNTS, ELECTRONIC CHATTEL PAPER, or LETTER-of-CREDIT rights, a security interest will not attach unless:

“the debtor has authenticated a security agreement that provides a description of the collateral” 9-203b3A

· For perfection, need SA and FINANCING STATEMENT

· PERFECTED: A SI is perfected when it has attached and all applicable reqs for perfection have been satisfied. 9-308a

Sufficiency of the Record: 
Expeditors Int’l v. Official Creditors Committee: With the 3 reqs of 9-203 (value, possession pursuant to agreement, debtor rights in collateral) still need INTENT; or MA. 
· preprinted forms do no explicitly create a SI

· not proper to use course of dealing to establish SA.

· Need more than just FINANCING STATEMENT to have a SA (in most states)

· INTENT may take form of a Board of Director’s resolution. 

In re Bollinger Corp: A creditor can assert a secured claim against the debtor when no formal agreement was signed, but where various documents executed in connection with a loan evince an intent to create a SI. (Prom note, financing statement, letters constituting COURSE OF DEALING were enough to satisfy minimal reqs of 9-203)

Scope of Interest Taken:
Citizen’s Bank & Trust v. Gibson Lumber Co.: Omnibus clauses are effective. (i.e. “all equipment”) 
· Where an inquiry into the intent of the parties fails to show by clear and convincing evidence that certain specific collateral not listed on the schedule was encumbered, then the ambiguity shall be construed against the initial creditor (citizens)

Paulman v. Gateway Venture Partners: A SA that grants interests in INVENTORY or ACCOUNTS is presumed to include after-acquired inventory or accounts receivable. 
· if the inventory clause references a list, it does not include a-c inventory. BAD DRAFTING. This creates ambiguity.

Rights in Collateral: 9-203(b)(2): a SI cannot attach unless the debtor has “rights in the collateral or the power to transfer rights in the collateral to a secured party”

Litwiller Machine & Manufacturing v. NBD Alpena Bank: 1. debtor has signed a SA 2. value given 3. the debtor has RIGHTS IN COLLATERAL. 
· where a debtor gains possession of collateral pursuant to an agreement endowing him with any interest other than naked possession, the debtor has acquired rights as would allow the security interest to attach. BEYOND MORE POSSESSION.

· 9-203: COMMENT 6: Debtor’s Rights; Debtor’s Power to transfer Rights: b2 conditions attachment on the debtor’s having “rights in the collateral or the power to transfer rights in the collateral to a secured party.” A debtor’s LIMITED rights in collateral, short of full ownership, are sufficient for a security interest to attach. ONLY TRANSFER RIGHTS THAT YOU YOURSELF HAVE. 

2-105: goods must be both existing and identified before any interest in them may pass. Goods that are not both existing and identified are Future Goods. A purported present sale of future goods or of any interest therein operates as a K to sell.

2-401: passing of title; reservation for security; limited application of this section.

1) title to goods cannot pass under a K for sale prior to their identification to the K

2) unless otherwise agreed to, title passes to the buyer at the TIME AND PLACE at which the seller completes performance with reference to the delivery of goods, despite any reservation of a security interest and even if a document of title is to be delivered at a different time or place;

· Also title passes to the buyer at the time and place at which the seller completes performance. “Identification” and debtor gets an “insurable interest” in the goods. When the goods are IDENTIFIED to the contractor, rights exist.

· Inventory ordered but not built yet: SI attaches whenever debtor acquires rights in collateral. Probably attaches when construction begins. It is identifiable to the debtor especially if custom made.

· Risk of loss passes to the buyer with a PARTICULAR DESTINATION when they are in possession of the carrier.

PERFECTION AND NOTICE:
· Key to a SI’s effectiveness against 3rd parties and its relative rankings under the Article 9 priority rules.

· General policy favoring disclosure. Generally done with UCC1. 

9-308a: perfection of a security interest: all applicable requirements satisfied

9-309 (automatic perfection) to 9-316

1) Attachment

And one of following

2) Filing (in proper place) of a financing statement describing the collateral

3) taking possession of the collateral

4) taking control over the collateral

5) automatic perfection

**9-310: filing not necessary: (lien securing right to payment, security entitlement in securities account, commodity K)

**9-312: 

a) a security interest in chattel paper, negotiable documents, instruments, or investment property may be perfected by filing

b) Control/possession of 


1) security interest in a DEPOSIT account


2) security interest in a letter of credit


3) security interest in money

c) goods covered by negotiable document: while goods are in possession of a bailee that has issued a negotiable document covering the goods:


1) security interest in the goods may be perfected by perfecting a security interest 
in the document AND


2) a security interest perfected in the document has priority over any security 
interest that becomes perfected in the goods by another method during that time.

d) goods covered by nonnegotiable document: while goods are in possession of a bailee that issued a nonnegotiable document covering the goods, a SI in the goods may be perfected by


1) issuance of a document in the name of the secured party


2) the bailee’s receipt of notification of the secured party’s interest OR


3) filing as to the goods

9-313: When POSSESSION or DELIVERY to secured party perfects interest
When possession by or delivery to secured party perfects security interest without filing


1) tangible negotiable documents


2) goods


3) instruments 


4) money


5) tangible chattel paper

By possession

9-414: Perfection by Control

A security interest in 
1) investment property

2) deposit accounts

3) letter of credit rights

4) electronic chattel paper

5) electronic documents

May be perfected by control

9-501 to 9-504

1) Filing office: central office (9.301 and 9-307)

2) Contents

3) name of debtor and secured party

4) indication of collateral

	
	Filing
	Possession
	Control

	Goods
	Yes
	Yes
	No

	Tangible Chattel Paper
	Yes
	Yes
	No

	Negotiable Docs
	Yes
	Yes
	No

	Instruments
	Yes
	Yes
	No

	Investment Property
	Yes
	No
	Yes

	Deposit Account
	No
	No
	Yes

	Letter-Of-Credit
	No
	No
	Yes

	Money
	No
	Yes
	No

	General Intangible
	Yes
	No
	No

	Electronic Chattel Paper
	Yes
	
	Yes

	Certificated Securities
Account
	Yes

Yes
	Yes

No
	No

No


Peoples Bank v. Applewhite: A lease agreement which provides the lessee, upon compliance with the terms, an option to purchase the entire leased premise for a normal consideration makes the lease one intended for security. MUST PERFECT IT.
Recording the lease-purchase agreement does not constitute perfection.

Fitzgerald v. American General Finance: Issuance of a certificate of title and the notation of a creditor’s lien on that certificate is the exclusive method of perfection in that state for snowmobiles. (statutory, so UCC perfection doesn’t apply)
· cars in possession of DEALER are treated as inventory. Certificate of title rule does not apply. 9-311d: inapplicable to certain goods

· Inventory, held for sale/lease, by person in biz of selling items of that kind, SI created by that person.

Perfection/CHOICE OF LAW 9-301

Accounts 9-309(2) FILING: if it doesn’t transfer a significant part of the assignor’s accounts, then this section fits. Any person who regularly takes assignments of any debtor’s accounts or payment intangibles should file. If section doesn’t apply, then file a financing statement and 9-501 tells which office is authorized to take the forms.

9-307: What location to use: Business: where debtor does business; if debtor is registered as corporation then location is state of incorporation.
Instrument FILING, POSSESSION: Promissory note may be automatically perfected (if sale) 9-309(2). IF NOT a sale, then you could take possession. 9-313.
Chattel Paper (instrument combined with SI) FILING, POSSESSION: 

Inventory: FILING, POSSESSION: 9-310(a): we file in DEBTOR’S LOCATION.

Consumer Goods: Filing 9-310, Possession 9-313, automatic 9-309. 

It’s a consumer good under the article D definition (9.109a(23)).

Where the collateral is where state law governs. PRINCIPAL RESIDENCE of the individual. NEED TO DECIDE IF it’s PMSI 

* Purchase Money Security Interest 9-309(1): automatic perfection for consumer goods. (loan is used to acquire the goods) SEE Definition in 9-103(b)

TEST for PMSI:

1) intended by the parties for the money to be used to buy the collateral

2) was it actually used to buy the collateral

Equipment: FILING, POSSESSION. Where the collateral is where the state law governs.
**exception to filing under 9-311: If covered by certificate of title, perfection must be under the statute. (perfection of SI in property subject to certain statutes, regulations, and treaties: not necessary of effective) Must use certificate of title statute. 

**see 9-303: law governing perfection and priority of SI in Goods covered by a certificate of title. 

Investment Property: Investment property can be:

1) A security

a. Certificated (semi intangible): article 9: possession (control the certificate by taking possession), filing

b. Uncertificated (pure intangible): file, control (communicate with corporate register to make a note of it: article 8 process).

=Filing, control

With CERTIFICATED security, it’s the location of where the collateral is kept.

With UNCERTIFICATED, it’s the law of the issuer (9-305).

Software: general intangible: filing in location of debtor unless the debtor has software on cd-rom and selling it (goods/inventory)
Buying Notes: 9-309(4): constitutes a sale of a promissory note and is thus automatically perfected. GENUINE SALE= automatic perfection. 
Payment Intangible: POSSESSION. 
Perfection and Maintaining Perfection in Multi-State Transactions:
1-301: general choice of law. It is EXPRESSLY subject to 9.301 to 9.307. If we are talking of perfection, effect of perfection, priority, we REFER to 9.301. 

*You can only pick choice of law ONLY when it comes to non-perfection issues. Effective perfection or priority ALL have to do with 3rd parties not party to the contract.

STEPS

1) DEFINIE COLLATERAL

2) DEFINTE NATURE OF INTEREST: POSSESSORY/NONPOSSESSORY:

3) Puts us in general rule of 9-301? Nonpossessory security interest. File in debtor’s location

4) 9-307: File where the entity is registered. (Under 9.102(70): defines registered entity: corp, PC, LLC, LLP, etc. NOT general partnership)

Doesn’t matter goods WHERE the goods are. Perfection is going to be place of registration.

WHOSE LAW governs to priority disputes. 9301(c)(3): local law of location of goods governs priority FOR NONPOSSESSSORY SECURITY INTERESTs.

=perfection go to debtor’s location. EFFECT OF PERFECTION AND PRIORITY, go to location of goods. (HERE ONLY APPLIES TO GOODS (301(3)). Also See exceptions under 303-306)

Perfect under one regime, validity & priority disputes under another. No big deal since everyone has article 9. 

Trouble ONLY when there is a nonuniform amendment OR difference in case law. 
· IF the bank wants to possess the SI, we use location of collateral. 
For accounts, local law of location of debtor applies 9-301(1). It’s nonpossessory SI. “unless as otherwise provided, Effect and Priority are governed by location of debtor”

Since it is NOT in the otherwise provided, then we look at location of debtor.

Adequacy of Financing Statement: 
“Notice” filing system: SIMPLE notice. 

“what is required to be filed isn’t, as under chattel mortgage and conditional sales acts, the security agrmt itself, but only a simple notice which may be filed before the SI attaches or thereafter.” 9-502, comment 2.

DEBTOR’S NAME is LINCHPIN of A9. Get that right if anything. 
· 9-506(b): financing statement that fails sufficiently to provide the name of the debtor in accordance with 9-503a is seriously misleading.

· §§9-502 – 9-504: describe minimum info required for an effective initial financing statement.

· 9-210: sets out procedure under which a person finds SIs and can make inquiries from the secured party – sets out obligation on the secured party to answer inquiries.
· §9-402, comment 2: financing statement is valid to cover after-acquired property and future advances under security agrmts whether or not mentioned in the financing statement.  However if there is an attached list of specifics, it would be reasonable to assume that the list is exclusive and after-acquired goods wouldn’t count.


( Either describe generally or list EVERYTHING.
· 9-521(a): provides a suggested form for the initial financing statement and states that a filing office that accepts written records may not refuse to accept a written initial financing statement except for a reason set forth in 9-516(b).

Description of Collateral:
§9-502(a)(3): financing statement is sufficient only if it indicates the collateral covered by the financing statement.

§9-504: 2 safe harbors for satisfying this requirement:

· Description of the collateral pursuant to 9-108 OR

· An indication that the financing statement covers all assets or all personal property.

When there is original collateral (that you have an SI on) and it is disposed of – the SI immediately attaches to the proceeds as an account.  Your SI in a car that is being sold from a dealer – the SI attaches to the trade-in car and the instrument or promissory note that is generated.

CLC Equipment Co. v. Brewer: 
· Collateral description in a financing statement should be held adequate to perfect a SI in an item of property if the description rsnbly provides prospective creditors w/inquiry notice regarding the type of property at issue – liberally construed and id of a particular type of collateral is usually sufficient.

· Financing statements refer to equipment and personal property covered by the Equipment Lease as well as proceeds of that collateral – rsnbl creditor would consult the Equipment Lease and nothing more – the financing statements don’t describe collateral beyond that in the Equipment Lease. NO SI in USE of equipment.
· If fruits and products from the use of collateral were treated as proceeds, everu creditor with a SI in equipment would have a SI in all items produced from the equipment as well as the revenues earned by the equipment.

ITT Commercial Finance Corp v. Bank of the West: a financing statement listing a misspelled name for the debtor that is not discovered in a search by the Secretary of State under the debtor’s correct legal name does not comply with 9-503a, 9-506b-c.
Maintaining Perfection: Post-filing Changes in Name, Business Form or Ownership:
· 9-515(a): Financing statement remains effective for 5 years after the date of filing.
· Rules regarding post-filing changes differ depending on the nature of the change: transfer of collateral, relocate business, change its name, change the biz form, etc. 
· filed financing statement that has BECOME seriously misleading due to a debtor’s name change will nevertheless continue to perfect a SI in collateral the debtor has or acquires within 4 months after the name change. (9-315a1)
STEPS

9-508: what happens when you transfer rights and obligations to new debtor. What is “new debtor” (see 9-102(56): a person bound as a debtor under 9-203(d))

* Look at 9.203(e): 

* 9.508b: final result. Don’t have to do anything unless you have to file for a name change. 
· Name change v. disposition: If debtor transfers collateral to someone else, once property is transferred, the SI continues in that property UNLESS the creditor authorized the disposition; the filing remains effective. 
· 9-507(b) governs changing address and change in collateral; general rule in 9-507 – substantive changes that would make the financing statement misleading - if it is ok when it is filed, changes in circumstances that make it invalid afterwards doesn’t effect the financing statement itself.  Changes in circumstances after the SI is effective do not effect the validity of filing.  
* Exception is if the change is in the name of the debtor – that makes a difference.  A 2nd exception is if the debtor’s location changes – one state to another is a big difference.  Within a state doesn’t really matter but moving to another state creates choice-of-law problems and you have to file in the next state.


If you have a statement that is filed for inventory and the debtor changes the use for equipment – the statement is still ok even though it is kind of a ‘secret lien’ on that equipment.
· 9-507(c): governs debtor name changes that make the filed financing statement seriously misleading; it condones hidden liens but a filed financing statement that has become seriously misleading due to a debtor’s name change will nevertheless continue to perfect a SI in collateral the debtor has or acquires w/in 4 months of the name change.
· If you RELOCATE business, you have to file in the next state. 

i. NO grace period for reperfecting in a second state after the 5 years elapses.


ii. NEW IDENTITY: good for 1 year if the new debtor is located in a different 
state than the original debtor.
· If we go to a new jurisdiction (collateral transferred to debtor in new jurisdiction). Under 9-316: transfer to new state gives you 1 year to reperfect in new state.

· 9-316: no grace period for after acquired collateral. Need to perfect as if this is a new SI.

9-521(b): how to correct filing.

9-509: who authorizes the change in filing.

Continuing Statements: A filed financing statement is effective for 5 years after the date of filing. 9-515a.

Only way to extend is the CONTINUATION STATEMENT.

· The creditor who lets the effectiveness of its filed financing statement lapse is treated as if it had never been perfected as against purchasers of the collateral for value. 

· 9-515(c): effectiveness of a filed financing statement lapses on the expiration of the period of its effectiveness unless before the lapse a continuation statement is filed pursuant to (d)

· Upon lapse, a financing statement ceases to be effective and any SI that was perfected by the financing statement becomes unperfected, unless the security agrmt is perfected otherwise.

· If the SI becomes unperfected upon lapse, it is deemed never to have been perfected as against a purchase of the collateral for value.

This codifies retroactive un-perfection – if perfection lapses, it’s as if it was never perfected.

· Termination Statements: §9-513: right to a termination statement under specified circumstances; debtor has right to remove filed financing statement if they decide not to take a loan or if the debtor pays it. 9-513(a)(2): deals w/bogus filings.
NBD Bank, N.A. v. Timberjack: Continuation statement may be filed by the secured party w/in 6montsh before and 60 days after stated maturity date of 5 years and otherwise w/in 6 months before the expiration of the period.

PRIORITY:
· LIEN CREDITORS: 9-317a2: governs priority between an Article 9 secured party and a lien creditor. 

· If the Article 9 creditor is the first to do everything it is supposed to do other than give value, it WINS.
· Sue, Lien, Judgment, Write, Levy (creates Lien and file in district court AND state office ) NEED A LEVY TO HAVE a SI. (Look for something filed with state, agriculture, or filed tax lien)
Keep Fresh Filters v. Reguli: Article 9 (311) gives way to any statutory scheme.
9-317a2A: an un unperfected SI is subordinate to the rights of a “person who becomes a lien creditor before the security interest is perfected.”

Statutory Liens:

Such as Mechanic’s liens, vary state by state. Unless the lien is statutory AND the statute says otherwise, the Mechanic’s lien has priority over a PRIOR perfected Article 9 SI in the car, BUT only for so long as Mechanic retains possession of the car. 

Tax Lien
Litton Industrial Automation Sys v. Nationwide Power Corp: 

SI as defined in FTLA:
1) that the SI was acquired by K for the purpose of securing payment or performance of an obligation or indemnifying against loss

2) that the property to which the SI was to attach was in existence at the time the tax lien was filed

3) that the security interest was, at the time of the tax lien filing, protected under state law against a judgment lien arising out of an unsecured obligation

4) that the holder of the SI parted with money or money’s worth.

· a federal tax lien IS NOT A LIEN CREDITOR under article 9. It is a STATUTORY LIEN in article 9. Article 9 does not deal with statutory liens (except agricultural liens). IRS WOULD STILL NEED TO FILE.
· 9-333: focuses on POSSESSORY INTERESTS and takes priority over article 9. Repairer has possession. If someone fixes your collateral, it is only fair they should be given priority over you. Unjust Enrichment argument.

Recognize that the IRS claim is not a LIEN CREDITOR under article 9. It is a statutory lien. What happens to statutory liens in regards to priority with article. 

· if it’s agricultural, you must follow art 9 procedure

· Statutory lien take priority over article 9? GO TO STATUTE CREATING THE LIEN. Most liens if they add value, will take priority over article 9

· Judgment lien: 9-102a52

Priority Among Secured Creditors:
Basic Priority: 9-322(a): Default rule. 

· general priority rule: where there is conflicting interest in same collateral, you use the simple first in time rule. 

· Comment 1: Index of all the other rules that will take precedence over the general rule.
· 9-322(b): who has priority? FIRST TO FILE OR PERFECT
· Doesn’t look at subjective knowledge of the parties. 
AG Services Inc v. Empfield: 

a. conflicting SI rank according to priority in time of filing or perfection. Priority dates from the time a filing is first made covering the collateral or the time the SI is first perfected, whichever is earlier, provided that there is no period thereafter when there is neither filing nor protection

b. so long as conflicting SI are unperfected, the first attach has priority.

Future Advances Clause: 
· Floating Liens: Lien floats over all the collateral of this kind that debtor acquires.

· Allows debtors to encumber property they do not yet own.

· 9-204a: after acquired clause

· When the debtor acquires the described property, the creditor’s SI simultaneously attaches to it.

In Re Kazmierczak: 

“all crops now growing or hereafter grown” (CREATES A FLOATING LIEN: extends creditor’s lien to cover property acquired by the debtor after the loan was made).

· Also a DRAGNET LIEN: enlarges the size of the creditor’s lien by any credit advanced by him to the debtor after the original loan was made. 

· Expressly authorized by 9-204(c): saves trouble of executing a new SA every time there is another extension of credit.

· Dragnet lien: REQUIRES RELATEDNESS (in this jurisdiction): to prevent abuse of future debts, the future debts must be related to current ones.
=RELATEDNESS DOCTRINE: in the absence of clear, supportive evidence of a contrary intention, a SI containing a dragnet type clause will not be extended to cover future advances unless the advances are of the same kind and quality or related to the same transaction or series of transactions as the principal obligation secured or unless the document evidencing the subsequent advance refers to the SA as providing security therefore.

GIVEN C1 “equipment” and C2 “equipment + a-a” HOWEVER, if C1 then files a new SA after C2, the SI attaches to C1 by going back. (FUTURE ADVANCE ON FILING RULE)
 Normal Rule is 9-322: Priority based on FIRST TO PERFECT.
· 9-323: Exception to the general rule. Future Advances: when priority is based on time on advance: only in 1 case is priority based on time of advance (need 9-309, 9-312(e): these say you PERFECT W/O FILING)

· If you have a SI perfected neither by possession or filing, then future advances date from the date of the advance. Narrow exception.

MORAL: can’t presume at present time of filing your interest will exist in the future.

**You cannot assume that the Financing statement in the records will be DIFINITIVE. There is a real danger that what the position is RIGHT NOW in the record keeper’s may NOT be the same. IF someone files before you, then can execute a new SA and take priority over a later filing for the collateral listed.

SOLUTIONS

**you can K around it by requiring debtor to not sign any more agreements with previous creditor.

** C2 can also look for other collateral besides equipment.

** Talk to C1 and make a deal with them. SUBORDINATION AGREEMENT. Where someone has priority agrees to give another creditor priority. 

Subsequent Financing and PMSI: 

· A purchase money security interest is one that is taken by the seller of the collateral to secure all or part of its price or taken by a person who by making advances or incurring an obligation gives value to enable the debtor to acquire rights in or the use of collateral if such value is in fact so used. (9-107). 

· Sellers of inventory, equipment or consumer goods or those companies who purchase these goods for their customers (floor-plan companies) may take and perfect a purchase money security agreement.
· The benefit of doing so means that only one filing is necessary regardless of how many sales are made and the filing can be continued. The taking of the purchase money security interest is not expensive nor is it time consuming. It is a vehicle that permits every seller of inventory, equipment and consumer goods to be a secured creditor.
· The further benefit of a PMSI is that the creditor is first filed in their collateral regardless of any other creditor or bank filing before them.
· The negative aspect of the PMSI is that perfection requires that new debt be given. Unlike a general security filing a PMSI only secures new debt. It may not be used to secure past due indebtedness.
9-322a1: give the first creditor to file or perfect priority over subsequent secured creditors. The creditor’s priority extends to after-acquired property and most future advances.  FIRST CREDITOR IS IN EXCEPTIONALLY POWERFUL POSITION. 
· Other protectors must protect themselves by taking affirmative steps, as in

· 9-324(a): except as otherwise, a perfected PMSI in goods other than inventory or livestock has priority over a conflicting SI in the same goods…
· PMSI EXCEPTION

Brodie Hotel Supply v. U.S.: 
there is a special exception for PMSI in collateral over than inventory. PMSI SI’s prevails over conflicting interests in non-inventory collateral if “the purchase money SI is perfected (here by filing financing statement) at the time the debtor receives possession of the collateral or within (2)0 days after the debtor receives possession.”

· it was not until party purchased the agreement and became obligated to pay the purchase price that “possession” was received. Until that obligation came into being, not a debtor with the power to mortgage equipment for the unpaid purchase price. (thus within 20 day exception)
· 20 day period does not commence until the goods become collateral (subject to a SI). 9-324 cmt 3

Further Transactional Responses by the Secured Creditor: 
Subordination Agreements: ITT Diversified Credit Corp v. First City Capital Corp: Subordination agreements are valid. They are contractual modifications of lien priorities and must be construed to the expressed intention of the parties and its terms.

Problem 4.17

Buyer of Goods: Conflict with a secured creditor with buyer of collateral.
· 9-315: if debtor sells collateral/disposes of collateral SI is not disposed of, SI follows
· 9-201: as a general matter, a SI is affected unless otherwise provided against.

· Buyer In ORDINARY COURSE OF BUSINESS is an exception to the general 315 rule. This exception means there is not SI that comes with it.

1.201(8): burden of establishing:

RULE 9-320

1) good faith: 1.201(b)(2): honest in fact + observance of reasonable commercial standards of fair dealing

2) no knowledge of violation

3) ordinary course of business

4) from person selling goods of that kind.

2 reqs for ordinary course:

1) ordinary course transaction

2) seller must be in the business of selling that type

· creditor NOT harmed if debtor changes the nature of the collateral. (like equipment to inventory)

· When you change collateral from one ID to another, you can find yourself in conflict with another secured party. TIME OF FILING IS TIME THAT GOVERNS

· 9-309(1): a PMSI does not have to be perfected. A type of SI that doesn’t need to be perfected since it is automatic. 

The Impact of Bankruptcy on Security: 

The Article 9 SI is a “lien” in the bankruptcy universe.

· creditors prefer secured interests because they receive special “most deferential” treatment in bankruptcy.

· Unsecured creditors have NO LIEN, no property interest in their debtor’s assets.

A valid perfected SI under state law will survive bankruptcy.

2 Types of bankruptcy

1) Liquidation (Chapter 7): relinquish all nonexempt assets as of date of BK for liquidation.

2) Reorganization: Involves a payout plan.
2 Things that happen

1) BK estate arises consisting of all a debtor’s property/property interests

2) automatic stay (injunction): stays all debt and debt enforcement activity.

Effect of AVOIDANCE POWERS (BK CODE)
Secured creditors receive value of lien.

Unsecured creditors receive a pro-rata share of the debtor’s nonencumbered, nonexempt assets. Equality of treatment or similar treatment for similarly situated creditors. 

State Law Rights: Section 544:

544a: endows the trustee with the rights and powers of certain hypothetical claimants, but does not state the significance (leaving it to state law)

Look at 9-317(a)(2): Lien creditor vs. Article 9 creditor

May allow the trustee to AVOID most SI’s that are UNPERFECTED as of the commencement of the case.

544b: allows the trustee to avoid any transfer or obligation which an ACTUAL, UNSECURED creditor of the debtor could have avoided at state law. 

If such a creditor exists, the trustee can stand in that creditor’s shoes and avoid the transfer or obligation. (DOESN’T impact Article 9 secured party much unless there is a FRAUDULENT TRANSFER action)

544a1: (ONLY applies to our Article 9 cases). 

Gives hypothetical status as lien creditor at date of BK

544b: trustee steps into shoes of actual creditor. If there is a creditor out there that could have avoided a transfer in obligation, the trustee can take over. NOT of interest to us in Article 9 since an unsecured general creditor will never have priority over an article 9 secured party. Real use of b is in use of FRAUDULENT TRANSFERS ONLY.

INTERESTS IN PERSONALTY:
McRoberts v. Transouth Financial: Trustee may avoid under 544a1 any lien that is voidable by such creditor under state law. An unperfected SI in a motor vehicle is subordinate to a judgment lien held by the trustee.
BK

· 9-317a2: lien creditor provision + 544a: Lien Creditor (trustee) will win in full if the Party didn’t perfect before BK.
· Can’t perfect after BK. This is void and also a violation of the stay.

· PMSI is automatically perfected on day of BK (depending on what the collateral is)
· 
PMSI automatically perfects for consumer goods

· 
If not consumer goods, Creditor has 20 day grace period to PERFECT IT IS NOT A CONSUMER GOOD. (dates back to day of attachment). 9-317(e): 20 day grace period on goods. Dates back to time of original attachment.

PREFERENTIAL TREATMENT & avoidance.
1. Secured claim: get 100%

2. Priority claim: bankruptcy code says these claims are special and gets paid first. (administration of estate)

3. general unsecured claims: no security interest and no priority. Get paid pro rata. 

PREFERENCE ANALYSIS begins 547b

PREFERENTIAL TRANSFERS: ordinary and insider

547b: TRUSTEE GETS AVOIDANCE IF:
Ordinary: the transfer must be

1. of an interest of the debtor in property

2. to or for the benefit of a creditor

3. on account of an antecedent debt

4. made within 90 days of the bankruptcy petition

5. made while the debtor was insolvent AND

6. the transfer must enable the creditor to receive MORE than it would have received


a) had the transfer not occurred


b) the debtor was in a chapter 7 liquidation AND


c) the creditor received its chapter 7 bankruptcy distribution.

Defs:

Transfer (1): defined in BK code: every mode of disposition including voluntary and involuntary.

Benefit (2); if it is a transfer to the creditor directly don’t worry about whether it really benefits that creditor.

**If you are a secured party and have a valid perfected SI and you have collateral what the debt is worth, you don’t have to worry about 547b. 

=Don’t worry because of condition 6. 

If not perfected SI, the transaction may be overturned. Unless you KNOW the debtor is going to file bankruptcy, you have no idea when the 90 days start. You must assume the transaction is within the 90 days.

Insider: applies to creditors who fall within the definition of INSIDER and creates a LONGER period of preference exposure for insiders.

547b: protects integrity of and meaning of bankruptcy law. Creates preference law and prevents a debtor who is about to go belly up from distributing all its assets as it pleased and thereby defeat the bankruptcy distribution scheme.

547e: Transfer takes effect when it takes effect under state law (for BK)
Filing takes place on a date and if it is within 30 day period of transaction taking effect we treat perfection and attachment SIMULTANEOUSLY. NEED SA, rights to collateral, creditor gives value: that’s when it attaches and transfer under state law.

When the transfer takes effect under state law is really a reference to article 9.

· if you file before SA and the debtor already has rights in the collateral, and you advance the money at the end, then you will never have a problem under 547 because there won’t be an antecedent debt.

· If you file within 30 day grace period, if you perfect within this time, we treat your interest as contemporaneous and not antecedent.
* only avoidable if debtor was insolvent at the time of the transfer. If they are insolvent during the 90 days.

* Presumption in favor of trustee. Trustee must prove elements of (b) then shifts to

* then transferee must prove that it was solvent. Must come forth with evidence to prove that it was solvent. 

* very difficult to establish. 

· For purposes of 547, if transfer did not take place within 30 days, it is deemd to occur on the EVE OF BK.

· PMSI has an additional grace period starting form time of POSSESSION. 

· 547c3: exception for PMSI 

EXCEPTIONS TO PREFERENCE
547c: creates several “safe harbors”: defenses to avoidance.

a. Contemporaneous Exchange Exception 547c1

Shelters a transfer from avoidance to the extent the debtor and creditor intended the transfer to be a contemporaneous exchange for new value and the exchange was in fact substantially contemporaneous.

=The parties must intend a contemporaneous exchange for value (subjective) and the actual exchange must be substantially contemporaneous (objective)

* Congress wanted to protect sellers of goods or services who take their buyer’s check rather than cash in payment.

June 1: Buyer buys inv from seller, buyer gives seller a check

June 2: seller deposits check

June 5: buyer’s bank honors it

June 10: buyer files bankruptcy

=There is an antecedent debt when the debt arose on June 1, but trustee cannot recover payment. Substantially contemporaneous. The parties intended goods for payment. 

547c1: EXCEPTING A TRANSFER THAT IS REALLY NOT ON ACCOUNT OF AN ANTECEDENT DEBT. (checks are considered contemporaneous)

b. Payment in Ordinary Course Exception: 547c2

Limited to PAYMENTS in ordinary course. Normally, creation of a SI does not qualify as a “payment” while a return of goods can.

Current Expense Rule: covers situations in which a debtor’s payments on the eve of bankruptcy did not diminish the net estate because tangible assets were exchanged for the payment. Without this, trade creditors and other suppliers of necessary goods/services might be reluctant to extend short term credit and make it difficult for companies to remain in biz. “leaves undisturbed normal financial relations”

547c2: defendant must prove 3 things

1) debtor incurred the underlying debt in the course of ordinary course of biz with the transferee

2) prove the transfer was made in the ordinary course of the parties’ biz

3) transfer must be made according to ordinary biz terms.

Can a late payment ever be in the ordinary course? YES according to Posner. Paying late rent is ok

c. Enabling Loan Exception 547c3

Prevents the trustee from avoiding certain PMSI. 

Resembles Article 9 requirements for PMSI priority in noninventory, nonlivestock collateral.

Although certain transfers made before a filing of BK may be avoided as impermissibly preferential, a trustee may not so disclose a SI for a loan used to acquire the encumbered property if, among other things, the SI is PERFECTED on or before 20 DAYS after the debtor receives possession of such property. 11 USC 547c3B.

Fidelity Financial Services, Inc. v. Fink: No, a transfer of a SI is “perfected” under 547c3B on the date that the secured party has completed the steps necessary to perfect its interest, so that a creditor may invoke the enabling loan exception only by satisfying state law perfection requirements within the 20 day period provided by federal statute.
=a creditor may invoke the enabling loan exception only by acting to perfect within 20 days after the debtor takes possession of its property.
d. Subsequent Advancer Reimbursement Exception: 547c4

A preferential transfer is NOT avoidable to the extent that, after the preferential transfer, the creditor gives new, UNSECURED value to the debtor. 

Buyer owes seller and sellers knows buyer could go BK. Buyer returns 50k for previously delivered goods NOT in ordinary course of biz. Later, seller ships 30k of new goods on open credit to buyer. Buyer’s subsequent BK allows seller to keep 30k of goods on open credit.
· Go over 5.9
FLOATING LIENS: INVENTORY AND RECEIVABLES
Inventory=Rolling Event. Creditor WANTS it to be sold.

9-108: creates broad SI without describing them

= “Hovers” or “floats” over the constantly changing mass

‘A. FINANCING THE ASSET POOL OF A BIZ

‘1. TRANSACTIONS INVOLVING INVENTORY

3 common financing arrangements

a. REVOLVING: characterized by fluctuation in permissible debt tied to fluctuations in the value of inventory

b. term: single, amortized loan with fixed payment schedule secured by a changing mass of inventory; and

c. transactional: loan that may be tied to the acquisition of new inventory and is satisfied on the sale or other disposition of the goods.

‘1. floor plan financing: common lending arrangement when a creditor finances a dealer’s inventory of hard goods. An inventory financer concerned with maintaining an interest in the intangibles and semi-intangibles generated by the debtor’s sale of inventory.
2. Revolving of Term Inventory Loans:

Floor planning not commercially feasible for large retailer due to paperwork. Instead use “one shot” loan

3. An inventory SA:

‘B. Transactions Involving Receivables

Not inventory, but financing is based on the receivables generated by the business. (accounts, instruments, chattel paper, or general intangibles)

IMPLICATES 3rd parties: the obligors or ACCOUNT DEBTORS

Better to have an interest in the collateral that has already been sold. Useless to have a SI in inventory that will never sell.

Applies to “eligible property” 

‘C. Purchaser Financing:

Lender makes itself available as a source of financing for the purchaser. The loans, when made, are made to the purchasers with the loan proceeds used to pay the purchase price.

Made to 3rd parties suppliers by a bank. The creditor benefits from financing that is not made directly to it. Suppliers do it because it is cheaper than finding their own lending.

Bank is basically making smaller loans to a large number of buyers. 

CREDITOR CONTROL ISSUES:

Revolving loan relationship creates need for creditor monitoring. Can a lender just say “no” and cancel the line of credit? No, don’t breach the K. (KMC Co. v. Irving Trust)

K drafting issues:

1) Spell out in some detail right to inspect books

2) Provision that says creditor has right to contact account debtors and have them pay the creditor directly.

CHATTEL PAPER

Promissory Note/Account + SI

Rights can be transferred simply by transferring the document (possession)

· debtor’s who sell hard goods: durable, expensive items, usually require their credit buyers to execute promissory notes and SA granting a Si in the good bought. 

· 9-330 states another, non-temporal priority rule giving a second-in-time priority. 

“A purchaser of chattel paper has priority over a SI in the chattel paper which is claimed merely as proceeds of inventory subject to a SI if:

1) in good faith and in the ordinary course of the purchaser’s business, the purchaser gives new value and takes possession of the chattel paper or obtains control of the chattel paper under 9-105 AND

2) the chattel paper does not indicate that it has been assigned to an identified assignee other than the purchaser.

**deals with both chattel paper and instruments

** lease of goods is chattel paper. 
POLICY

Modern commercial practices make it impracticable for a retail lender purchasing chattel paper in the ordinary course of business to inquire into the factual circumstances surrounding the transactions on which the paper is based. The inventory lender, because of its continuing relationship with the dealer, is in a better position to protect itself against its borrower’s double dealing. Moreover, the inventory lender necessarily contemplates that its collateral will be sold and its SI will then attach to the proceeds and to other goods. Consequently, as between the 2 innocent lenders, the loss should fall on the inventory lender.

HOLDING: one who purchases the chattel paper in accord with statutory requirements 9-330 has a priority interest in the chattel paper to the full extent of face value.
DEFAULT AND FORECLOSURE: 
After default, a secured creditor has a right to repossess and dispose of the collateral to satisfy the outstanding indebtedness. The post-fault process is commonly described as “repossession and foreclosure”

Default Issues: 
· Waiver and Material Breach: the rights and remedies in Part 6 of A9 only arise AFTER default. 9-601(a). 

· DEFAULT: undefined , up to the parties to determine. (K drafting) 

Moe v. John Deere Co: Look at terms to determine what is default. 
1) hornbook default: Default triggers the secured creditor’s rights under Part 6 of A9. Apart from the modest limitations imposed by the unconscionability doctrine and req of good faith, it is “whatever the SA says it is”

Look at terms and then course of dealing. Question of fact, so go to jury.

2) “waiver of condonation of any breach or default shall not constitute a waiver of any other or subsequent breach or default”

MAJORITY: “a secured party who hast not insisted on strict compliance on the past, who has accepted late payments as a matter of course, must, before he may validly rely upon such a clause to declare a default and effect repossession, give notice to the debtor that strict compliance with the terms of K will be demanded henceforth.”

THE repeated acceptance of late payments by a creditor who has the contractual right to repossess the property imposes a duty on the creditor to notify the debtor that strict compliance with K will be required. 

Sahadi v. Continental Illinois Bank: Must be MATERIAL BREACH for a default. 
FAILURE TO PAY on time in common law. 

FAIRNESS, you let the debtor believe that late payments are acceptable.

Ways of getting out of terms

(course of performance, 

Waiver (unilateral), 

estoppel, 

modification)

NEED NOTICE OF STRICT COMPLIANCE. 

Notice needed for waiver and estoppel


REPOSSESSION: 

Upon default, a creditor has a right to repossess collateral. 

9-609: self-help: usually the best route, but not absolute. A creditor can only exercise self-help repossession if it can be done without BREACH OF THE PEACE.

· for some courts, breach of peace seems to represent a conclusion of creditor “foul play”

· usually creditor repossesses collateral and then sells it. Uses proceeds to pay off the debt. 

· 9-609 self help: if you can do so without breach of peace without having to go and get a court order. (not allowed in real property)

Clark v. Auto Recovery Bureau: 

Repossession companies are ordinarily beyond the scope of FDCPA, exception is FDCPA 1692f6 which prohibits “taking or threatening to take any nonjudicial action to effect dispossession or disablement of property if A) there is no present right to possession of the property claimed through an enforceable SI”

· There is a valid SI, default of loan, so repossession is allowed

· Some damages for conversion of personal property in repossessed car if not given opportunity to remove personal items.  (COMPENSATORY DAMAGES)
* If you take it and give it back right away, there may be just damages.

* If you refuse to return it, then you have conversion. 

Refuse to give it back at all is conversion and there will be more serious consequences.

· 24 hour notice period: if too rigorous it would be unconscionable

· IF THERE IS ANY ENCLOSURE, breaking into the enclosure will be a breach of peace. If there is a wall/fence, this will be breach of peace. 

· If on 3rd party property, permission to enter must be given by the 3rd party. 

DISPOSITION OF COLLATERAL:
Disposition (part 6) 

a) commercial reasonableness: deciding if proper foreclosure 

b) fact based standard

c) price? 

d) Advertising and notice. (notice of sale has to go out to debtor

e) Time

f) State of collateral

Pecking order

1) costs (attorney fees)

2) claim of SP

3) Junior claim

4) Surplus

DISPOSITION: Difference between FMV and DISTRESS SALE VALUE of collateral shapes the law governing foreclosure sales.

· if distress value always yields less money, why allow the creditor to do it?

· 9-610 permits creditor disposition without judicial or otherwise supervision.

· Must be COMMERCIALLY REASONABLE. Fact specific.

· 9-603a: the parties may determine by agreement the standards measuring the fulfillment of the rights of a debtor or obligor and the duties of a secured party under a rule stated in 9-602 if the standards are not manifestly unreasonable. 

1. Effect of Creditor Non-Compliance:

2. The Requirement Notice

* 9-611b: a secured party that disposes of collateral under 9-610 shall send to the persons specified in subsection c a reasonable authenticated notification of disposition. 

9-626b

Commercially reasonable if

a) usual manner of any recognized market

b) otherwise in conformity with reasonable commercial practices among dealers in that type of property. 

