FAMILY LAW – FINAL OUTLINE
CH 1 - WHAT IS FAMILY pg 1

I.  What is family ?


A.  in order to qualify as a family, the group must demonstrate: traditional mom, dad, & kid  

I.  Marriage & the State


A.  Married Individuals



1.  Enjoy many rights & order life w/o state intervention as to:




A) pooling funds




B) dividing chores




C)  raising kids

B.  Unmarried Individuals



1.  do not auto enjoy same rights & responsibilities



2.  must show a “marriage cert” to get:




1)  tax & health insurance 



2)  distribution of prop at death 



3)  life/death decisions
I.  Adult-Child Relationships  p 1

A.  Politics 

1.  Cavanaugh’s Doctrine of “Exclusivity” 



1.  Legal families have 2 features:




A) 2 parents & they have full legal control


2.  idea that “traditional family” is two people of opposite sex who are married w/ or w/o bio kid

B.  Parents have an affirmative duty to care for & support their children



1. Even non-custodial parents are reqd to provide child support & to intercede to ensure that 


parents don’t mistreat their kids


C.  Care-Based Standard



1.  CBS is mutual care giving relationships where adult provides for the needs of a child




A) req that the relationship be mutual establishes that the bond is “real”



2.  Level of legal protection given should be appropriate/proportionate to that which is beneficial 


& necessary to protect & support the care giving relationship




A) the legal protection afforded should be granted in accordance w/ the protection for 



practical parental decision-making authority necessary for life of each child



3.  CBS uses needs, rather than interests or rights, to establish legal recognition & standing



4.  CBS shifts from idea that parents can assert the rights of the kids towards recognizing the 


caregiver-child relationships & protecting that

D.  Conjugal (sexual in nature)

1.  Baker v State –  VT civil union case; justifies civil unions; ct said that when you deny marriage to gays you have violated the VT Const

A)  so the ct sent the issue back to the legist; ct ID’d the rationale, but didn’t say what needed to be done – left it to the legist to come up w/ the 1st civil union law

B) this is the beginning of the state created benefits of marriage:


1) division of property after death



a) claims of intestacy & elective share


2) insurance policy rights


3) tax breaks


4) wrongful death suits


5) health care choices 


* by providing these benefits, state can encourage development of family 

C) this is the leading case promoting civil unions

D) legist is req’d to treat equally situated people equally & be entitled to the same rights

1) gays are still not allowed to marry, but they can enjoy the benefits that other married people are given

E.  Braschi v Stahl Ass Co. P lived w/ Leslie for 10 years in a rent controlled apt in Leslies name; Leslie died, LL Stahl tried to evict P b/c his name wasn’t on lease. P filed perm injunction against LL

PP: trial ct said P was “family”; App Ct reversed; but now SupCt reverses & sides w/ trial that P is considered “family” for purposes of NY ordinance
I:  whether “family” includes persons cohabitating for rent control reg purposes in NY; extent to which the law should treat gays as conjugal family members

ROL:  in determining family status, ct looks to these factors: exclusivity & longevity of the relationship, level of emotion/financial commitment, manner parties conducted daily lives & how they held themselves out to society, & reliance upon each other in daily family services; w/in the context of rent control & eviction regs, the term ‘family’ will be interpreted to include those who reside in households having all of the normal familial characteristics 
A: D argues that P should be evicted b/c interp of “family” should be viewed by laws of intestacy & thus P wouldn’t get to stay.  Ct doesn’t buy D- Ct said that non-eviction doesn’t concern succession to real prop & the reg doesn’t create an alienable prop right so the reg doesn’t get deference to intestacy laws.  

C:  ct adopted totality of the circumstances view to see if people are ‘family”

H: Braschi should be included w/in the def of family under NY Statute & allowed to occupy apt


F.  Serial Monogamy – getting remarried multiple times

I.  Non-Conjugal 


A.  Non-Conjugal relations may be w/ unrelated friends or they may be relatives other than spouses/kids

B.  Census Family – includes couples or parents w/ never-married kids



1.  extended families – parents w/ adult kids living at their house

C.  Economic family is all relatives living in the same household, regardless of how they are related

D.  “family of friends” – kinship relationships b/w unrelated persons

E.  Caregiving relationships – involve the provision or exchange of diff kinds of care necessary to maintain/enhance the care recipients independence


1. usually involves disabled persons & involves an exchange of personal & social support

F.  4 legal models for reg of personal relationship in Canada:


1.  Private Law model;


2. Ascription;


3.  Registration; &


4.  Marriage

G.  Private Law – when govt doesn’t provide legal framework parties resort to traditional private law concepts to organize their lives


1.  people are free to K themselves & can bind ea other w/ a legal K instead of marriage


2.  bad idea tho & is only default

H.  Ascription – treating unmarried cohabitants as if they were married, w/o their having taken any positive action to be legally recognized


1.  ascription is a way for govts to prevent the risk of exploitation inherent in a Kual model above

2.  it imposes a set of obligations on people in conjugal relations which are presumed to correspond to the expectations of the Maj

3. Limits of Ascription – 1) blunt policy tool that treats all conjugal relations alike regardless of the level of emotional or economic interdependency; 2) infringes upon the value of autonomy 


I.  Registration – aka Registered Domestic Partnerships RDP;



1. provides an alternative way for the state to recognize & support close personal relations




A) similar to marriage



2. RDP promotes the equality of non-conjugal relations & gives choices to those in relations

3.  RDP can be valuable way of promoting states objectives of “recognizing & supporting personal adult relationships that involve caring & interdependence” outside of marriage

C.  Groups

A.  Village of Belle Terre v Boraas  Boraas & 5 college buddies rented a house on Long Island which had a covenant which limited the amount of unrelated/unmarried persons from living together to 2.  

I:  whether this type of zoning is permissible ?  ct said its OK

ROL: state police power, thru zoning ordinance, is not limited to the elimination of unhealthy conditions; it can create zones where family & youth values & quiet neighborhoods can grow & prosper  
A: Ct said none of theses rights are violated and state that the ordinance is not aimed at transients.  Ct also says that the definition of “family” is a legislative issue and not a judicial issue.  (No fundamental rights violated – Ct. used rationale basis, rather than constitutional)
C:  P/neighborhood wins

Notes:  Dissent by Marshall ( says ordinance burdens the students fund rights of assoc & privacy guaranteed by 1st & 14th; ct should have used a strict equal protection scrutiny instead of a rational relationship to the accomplishment of legit govt objectives.  Not fair that 20 related people can share a house, but 3 unrelated kids get kicked off the island; thus by limiting unrelated households to 2 while placing no restriction on related households, the town is leaning towards unconst BX!  Town can avoid their woes by other means like restriction of # cars, adults, etc

B.   Penobscot Area v Brewer city - Brewer city refused to grant a use permit for a home for retarded individuals in an area zoned for single-family units.  

ROL:  group of retards living in the same quarters is not a ‘family’ for zoning purposes
A:  while domestic bond does not req blood or marriage, it reqs greater continuity than the arrangement at issue here; here the arrangement lacks a permanent authority figure, which is central to concept of family.  Also, since the average term of residence for each person would be 1 yr is also not very family 
CH 2 – MARRYING  p 57
I.  Restrictions on Who may Marry  p 57


A.  all states have restrictions on who may marry



1.  beginning in 1967 – SupCt invalidated several state restrictions on marriage

2.  SupCt says that right to marry is fund right & state restrictions on such are subject to strict  


B.  3 tests exist for scrutinizing the constitutionality of state statutes, regs, practices, & policies:



1.  RBT – lowest level; restriction merely must be ‘reasonably related to a legit state objective’



2.  Intermediate – restriction must be ‘substantially related to an important govt objective’



3.  Strict – restriction must be ‘necessary to a compelling state interest’


C.  SupCt has held that the following restrictions on marriage are unconst:



1.  Racial restrictions – Loving v VA – 1st time SupCt declared a restriction on marriage unconst



2.  Poverty - Zablocki v Redhead



3.  Inmates - Turner v Safely 

D.  Loving v VA –  a white man married a black woman in VA & they were indicted for violating a VA law which banned interracial marriages.  I: is race a valid restriction on the right to marry?  NO -unconst

ROL:  marriage can not be restricted based on race – under the Const, the freedom to marry, or not marry, a person of another race resides w/ the individual & can NOT be infringed by the States

A:  EP demands that racial classifications be subjected to strict scrutiny; to be upheld it must be shown to be necessary to accomplishment of some permissible state objective, independent of racial discrimination.  VA only bans marriages b/w whites & others, thus states intent was to protect white supremacy.   H:  law deprives Lovings of PD, as the freedom to marry is one of the vital personal rights.  C:  conviction reversed 

E.  Zablocki v Redtail – Redhail tries to get married, but before he can he has to get a note from WI ct saying that he doesn’t have any outstanding child support payments.  When ct finds out that he has a 2 year old on welfare – they refuse to let him get married.  Redhail challenges the law on EP & DP claims.  

ROL: a state statute denying a fund right to marry must be supported by important state interests & be closely tailored to effectuate such interests in order to be const  

A:  the state interests (counseling the individual regarding support obligations & protecting kids welfare) are sufficiently important; but the states chosen means are not closely tailored to achieve those interests b/c the law does not compel counseling nor does it guarantee that $$ will be given to the kids.  Ct says there are less drastic means avail to compel compliance w/ support obligations w/o infringing on the right to marry.  H:  reasonable regs that do not significantly interfere w/ decisions to enter into the marital relationship are const.  C:  not every state reg which relates to restriction on marriage will be subject to strict scrutiny.  Reasonable regs that do not significantly interfere w/ decisions to enter into a marriage may legitimately be imposed.

F.  Turner v Safely –  Π challenged a marriage reg which permits an inmate to marry only w/ permission of warden & such approval should be given only “when there are compelling reasons to do so.”  Compelling = pregnancy or birth of an illegitimate child.  
ROL:  it is unconst to not let prisoners get married; right to marry applies even in those special contexts (inmates) that traditionally have been the subject of state regulation.; there is a const protected marriage relationship in the prison context 


A:  the right to marry is not removed by incarceration.   C:  yes the prison can reg if it has to do 


w/ safety or the such but they cant absolutely deny the right to marriage unless the prison can 


relate those restrictions to a legit goal

Note: SupCt in this case affirmed that a prohibition on marriage for LIFE inmates is constitutional as a punishment for the crimes


G.  4 factors used to determine reasonableness on the restriction of inmates to marry:

1.  is there a rational relationship b/w the prohibition of the inmates right to marry & the govt interests claimed to be helped by not allowing such?

2.  are they alternative ways to allow the inmate to obtain a marriage?

3.  

4.  

H.  Michael H v Gerald D – 
Mom and husband (Gerald) got married;  Mom had affair with Michael.  Victoria is born in 1981, with 98% certainty that π is father. 
I:  Whether a state can constitutional employ the evid presumption that a child, born to a woman who is married, is the child of the man she is married to? (with no regard to actual paternity) Y  
ROL: interest established solely by biological parenthood plus an established parental relationship is not a liberty interest accorded substantive DP protection  

A:  Martial father is blocking biological father’s rights to see his child.  Π need to be declared the legal father by gaining visitation rights to his daughter.  The Ct looks to see if there is a fundamental right.  The Court says marriage is the fundamental right at issue, and entitled to state protection.  The Court also declares there is a fundamental right of family at issue.  There is also a private right for parents to raise children without  state interference. The fundamental right has been deeply rooted in our historical traditions.  For your parental right to be protected, child needs to be borne into marriage.  Judge infers that π is an adulterer and thus, place himself outside.  Allowing π to establish rights, would lead to even more problems.   By allowing parent outside marriage to declare rights it would undermine the legitimacy of the marriage.  There would be multiple people involved in the parenting.  Other side of the coin is that modern times, though use of DNA, evidence can be established who is really the father of the child.   H:  they protected Gerald & Michael had no legal rights to the child.  C:  if a child is born in a legal marriage but the kid isn’t a natural child of the marriage – the real dad cant interfere 
I.  Is the Statute Const ?


A.  2 questions:



1.  does it violate substantive due process?




A) no deprivation of life lib or prop w/o due process (14th for states & 5th for feds)





1) 14th – marriage is a liberty right 




B)  applies to fund rights





1) if not a fund right then it goes to RBT





2) but if it is a fund right – strict scrutiny 




C) all other limits – rational basis



2.  does it violate EP Clause?




A)  discrimination on basis of race, alienage, or nat’l origin





1) disparate treatment based on classification 





2) facially discriminatory trigger strict scrutiny & usually struck down 




B)  gender – intermediate




C)  all other classes – rational basis


B.  EP & DP are 2 diff arguments in an essay



1.  look to see if disparate treatment is justified


C.  Substantive right


D.  not all regs on marriage are subject to strict scrutiny 

1.  strict is applied when the right to marriage has been substantially deprived; it doesn’t have to be absolutely deprived just substantially deprived or interfered 

2.  this analysis is sep from an EP or SDP argument 


E.  Marriage as a fund right:



1.  does the statute substantially interfere or deprive the individual of the right to marry?




A)  yes – strict




B)  no - RBT


F.  Strict Scrutiny under SDP:



1.  what state interest is furthered?



2.  is it compelling?




A) must be vital; more than important more than 

B) right to marry can be limited by a compelling reasons but the least restrictive means avail must be used



3.  how is the end achieved?




A) is the limit/interference employed by the state narrowly tailored?





1) not over-inclusive nor under-inclusive





2) BOP on state in strict 


G.  EP Analysis (if you see a classification)



1.  race, nat’l origin or alienage = SS



2.  gender = intermediate



3.  all other classes = RBT


H.  Statues related to:



1.  age = RBT



2.  gender = intermediate 



3.  race = strict



4.  incest = RBT



5.  polygamy = 



** if any of these above substantially interfered w/ the right to marry &/or 

I.  HYPO 


A.  in order to contain the spread of AID b/w sexual partners & their offspring:



1.  all individuals seeking to marry must take an HIV test



2.  no person who test postitive for HIV may marry



3.  marriage in spite of this law is a felony


B.  Analysis



1.  is there a fund right?



2.  is it burdened?




A) who has the BOP




B) is there a good reason?  



3.  goal = contain the spread of AIDS 

	LEVEL
	MEANS USED TO ATTAIN GOAL
	GOAL
	LEAST RESTRICTIVE ALTERNATIVE
	BOP

	Rational Basis
	Rationally Related
	Any legit purpose
	Not req’d
	Challenger

	Intermediate
	Substantially related
	Important actual state purpose
	Not req’d
	State

	Strict Scrutiny
	Narrowly tailored
	Compelling actual purpose
	Must be LRA
	State


I.  Rationales for the Traditional Rule against same sex marriages:

A.  Marriage is for the propagation of the species


B.  Marriage protects the health & welfare of children


C.  Dictionary defines marriage as the union of a man & a woman


D.  canon law & the scriptures define marriage as heterosexual


E.  State has an interest in fostering & facilitating traditional notions of the family 

I.  Traditional Restrictions on the Right to Marry   p 79


A.  the main tradition:



1.  Incest



2.  Age



3.  Polygamy


B.  Incest – 

1.  all states have civil restrictions req’g that prospective spouses may not be granted marriage licenses if the parties are related to each other w/in certain prohibited degrees of kinship



A) all states restrict marriages by consanguinity (aka blood relationships)




1) some 20 states allow 1st-cousin marriages

2.  Singh v Singh –  parties married in 83, but in 84 in CT ct they filed for annulment b/c they found out they were related as uncle & niece, but only by half blood.  But in 88 they went to CA & got married again b/c CA law doesn’t restrict half-blood marriages.  They go back & try to set aside the annulment in CT; but ct says NO & finds their marriage void.

ROL:  people related by half blood are not allowed to marry; A marriage is valid in the state it is entered into to be given full faith and credit in another state, unless it violates a fundamental policy of the state the marriage is sough to be recognized it.
A:  based on strict statutory interp, marital restrictions based on consanguinity extend to relationships of half-blood as well as whole blood.  H:  a marriage b/w ½ uncle & ½ niece is void as incestuous.  C:  CT & CA marriages are void

3.  Catalano v Catalano -   even if a marriage is valid where it is performed, a marriage that is against public policy at domicile is void.

4.  Back v Back –  guy married his step-daughter.  Law said that a mean may not marry his wife’s daughter – but here since the wife had died, the daughter from her 1st marriage was no longer his wifes daughter; it was his ex-wife’s daughter.

ROL:  in absence of a contrary law, all affinity relationships cease upon termination of the marriages that produced them; a man may validly marry the daughter of his ex-wife if the 1st marriage is legally terminated prior to the 2nd marriage 



C:  the marriage was valid



5.  Affinity – relations established by law, such as step –families 


C.  Age   p 95



1.  all states have a minimum age for marriage




A) 18 is the common min age at which an individual can validly consent to marriage




B) those under 18 may still consent to marriage; but minors must secure parental consent





1) 1 parents consent is sufficient in most states

2) some states req parental consent & judicial consent for very young minors or those in exceptional circumstances (pregnancy)

3) some states permit cts to override parental consent!

2.   Moe v Dinkins – 15 yo F has baby w/ 18 M.  they want to get married, but 15 yo mom wont consent b/c she still wants to claim 15 so she can get welfare benefits.  So  15 & 18 file class action suit against NY & their city clerks.  

I:  whether denying a 15 the right to marry is unconst?!  NO persons under 18 do not have a const right to marriage (minors); but do have a const right to self-determinations (abortion)  
ROL:  req of parental consent ensures that at least one mature person will participate in the decision of a minor to marry; state statute regulating marriages involving minors must be rationally related to a legit state interest  
A:  the law req’g consent is not a total deprivation of the kids rights, but only a delay.  §15’s requirement of parental consent is rationally related to the State’s legitimate interests in mature decision-making with respect to marriage by minors and preventing unstable marriages.  It is also rationally related to the State’s legitimate interest in supporting the fundamental privacy right of a parent to act in what the parent perceives to be the best interest of the child free from state court scrutiny.  Section 15, therefore, does not offend the constitutional rights of minors but represents a constitutionally valid exercise of state power.  Plaintiff’s motion for summary judgment is denied.   The Court applies a rational-basis standard, which shows that the minor children do not have a fundamental right to marry.  However, minors do have a constitutional right to self-determination (abortion).   H:  3 reasons justifying that kids const rights are not equal to adults: 1) peculiar vulnerability of kids; 2) inability to make critical decisions in an informed & mature manner; 3) importance of parental role of child rearing



3.  3 reasons why children aren’t treated like adults:




(1) peculiar vulnerability of kids;




(2) their inability to make critical decision in an informed & mature manner; &




(3) the importance of the parental role in child-rearing


D.  Polygamy    p 99



1. all states refuse to permit marriages that are polygamous 




A) civil restrictions provide that a person may have only 1 spouse at a time

B) criminal punishment – reqs intent (that D enter into a 2nd marriage w/ the knowledge that 1st marriage was valid)

2.  Bronson v Swensen –  H & W Cook are married – H applies for a license to marry Bronson (which W consented to).  Clerk of ct refuses to give them a permit b/c UT law says no polygamy.  Threesome claims that this denial is infringing on their freedom of religion. Upheld law



ROL:  ONE man & ONE woman req is not a violation of free exercise of religion 

3.  Sanderson v Tryon –  M & F were in a polygamous relationship, but F had 3 kids w/ the M.  they split up (no divorce b/c they couldn’t have one) & F took the 3 kids.  Later F unlawfully “married” Bill but never got a marriage license, & had 3 other wives.  M got out of the polygamy thing during this time.  Now M is trying to get the kids from F b/c she is a polygamous.  TC awarded M the kids even tho the F was not shown to be otherwise unfit.  F appeals.

I:  whether kids may be taken from an otherwise fit parent solely for the reason that the parent practices polygamy?  NO  

ROL: a finding that 1 parent practices polygamy is insufficient by itself to deny her custody of her kids  

A:  F polygamous practices should only be considered among other factors included in BIC standards.  C:  polygamy alone is not grounds to take kids away form that parent

N:  strong presumption that most recent marriage is valid; but the presumption is not conclusive & the party attacking the 2nd marriage has burden of rebutting presumption by strong, distinct, satisfactory, & conclusive evid

4.  parties have asserted 2 defenses to criminal liability for polygamy one based on constitutional grounds the other based on state grounds:

A)  Freedom of Religion– ct hold: religious beliefs are not valid defense to crime of polygamy 

1) Reynolds v US – ct says that D’s practice of plural marriage is a religious practice rather than a religious belief; & although the 1st amend says that govt cant interfere w/ religious beliefs, religious ‘practices’ do not merit the same const protection
B)  Enoch Arden Statutes – provide defenses to spouses who remarry in good faith based on a belief tat a prior spouse is dead


E.  Same-Sex Marriages  p 109

1.  Goodridge v Dept of Pub Health  – Two same-sex individuals asked state to issue marriage license.  They are denied.  This couple along with 12 others attest a desire to marry his/her partner in order to affirm publicly their commitment to each other and secure the legal protections and benefits afforded to married couples.  The state denied marriage licenses to all of the 7 couples.  State defines marriage as one woman and one man.
I:  Whether, consistent with the Massachusetts Constitution, the Commonwealth may deny the protections, benefits, and obligations conferred by civil marriage to two individuals of the same sex who wish to marry?

A:There is a difference between a civil marriage and a religious marriage.  Policy (state interest):

1. Procreation – however, not all heterosexual couples can or desire to have kids

2. Optimal setting for child rearing – no proof that homosexuals would not make good parents.

3. preserving the resources of the state – bad arg: a lot of married couples are entitled to benefits, do we really want to extend them to same-sex couples?

Rational basis test is applied and does not pass, so it does not even rise to the level of strict scrutiny.  The Court said that the statute created a second-class citizen.  This case is much like Loving (race is not reason to deny marriage) in that court found not fair to deny marriage based on sexual preference alone.
H:  marriage licensing statutes were not susceptible of an interpretation that permitted same-sex couples to obtain marriage licenses (b/c of comlaw def of marriage & legist intent not to permit same-sex unions) but that the restriction on marriage of opposites lacked a rational basis & violated EP under the state const




C:  Court found no adequate reason for denying civil marriage to same-sex couples.
· Spina – What is at stake is the power of the Legislature to effectuate social change without interference from the courts; power to reg marriage lies w/ the legist not w/ the judiciary 
· Sosman – this is type of “experiment” and court has overstepped its boundaries.  
Notes:  Lawrence v TX ( (overruled Bowers v Hardwick) ct protected the individuals liberty to engage in intimate personal relationships; ct reasoned that moral disapproval cant justify criminal sanctions for private consensual sex

* MA is the only state where same sex marriages are LEGAL; but some other states provide some benefits of marriage to same sex couples



- HA = ‘reciprocal beneficiaries’



- VT & CT = ‘civil union’



- CA & NJ = domestic partnership 
3.  Wilson v Ake – Nancy & Paula were legally married in MA but live in FL. When the 2 went to Tampa Cthouse – clerk Ake denied them full faith & credit.  Now the girls want DOMA & FL Stats deemed unconst as violating DP, FFC, P/I, ComClause, & EP!




A:  under FF of the const – every state must give FF & C to public acts & records of 



sister states (policy = cutting down on forum shopping & by doing FFC makes the states 



cooperate & the states operate together as part of the greater consortium of the country & 



forces cooperation & interdependence).  H:  Cong has the auth to tell the states what to 



do & Cong has the power to say that these laws about same sex marriage get absolutely 



no recognition.  C:  both the state & fed cts have acted w/in their const powers & aren’t 



in trouble

4.  Baker v Nelson ( ct dismissed the case for lack of fed question b/c same sex marriages fall into family law and as such are dealt w/ by state law & fed ct wont get involved

5.  there is a fund right for marriage; but no right to marry someone of the same sex b/c the definition of marriage is 1 man & 1 woman 


F.  Transsexuals   p 126

1.  MT v JT – MT was born a male, but had a sex change operation.  Now a she, MT married JT.  They divorced & now MT wants spousal support, but JT is claiming that their marriage is void b/c MT was really a man.




I:  whether marriage b/w a M & postop transsexual is a lawful marriage b/w M & F?  

ROL:  person may become a member of the opposite sex if a sex change operation successfully alters the physical structure so that they may function as a member of that sex
A:  for marital purposes if the anatomical or genitals of a genuine transsexual are made to conform to the persons gender or psyche then the identity by sex must be governed by the congruence of these standards.  




C:  marriage valid b/c MT anatomical change made her a female at the time of marriage

2.  all states except OH & TN recognize a change in legal sex status following a sex change operation based on Dr’s sworn statement


G. Mental Incapacity   p 130 



1.  MI is a widely accepted restriction on who may marry




A) 33 states & DC don’t let retarded persons marry!

H.  private restraints on marriage in wills of K’s have been held illegal in some states & are disfavored by cts as being against public policy



1. partial restraints are generally permitted as long as they are not unreasonable 

I.  Restrictions on the Procedure for Marrying   p 132

A.  Rappaport v Katz – 2 couples are suing b/c of dress code restrictions imposed by the cthouse for the ceremony there; couples say they are deprived of DP.  Rapp wants to wear a green velvet jumpsuit w/ pants to her wedding but was told she must wear a skirt.

ROL: fed cts should not get involved in supervising marriage forms & procedures in city clerks offices, which are an area fund of state concern    

C:  case dismissed b/c fed cts are too busy to deal w/ state clerks office & the state cts should deal w/ it

Note:  later a new reg was released that did not req a specific outfit & there doesn’t have to be a ring exchange 


B.  Marriage Licenses

1.  all states & Uniform Act req a license before formal marriage & most states have a ‘waiting period’ of about 3 days b/c the application for the license & its issuance

2. licensing reqs parties to state under oath their names, ages, any relationship b/w them, previous marriages, & if any why they dissolved



A) if there are no irregularities in the statements then a license is issued  

I.  State of Mind Restrictions   p 135

A.  Lester v Lester – couple was legally married, but H claims that there was no valid marriage & it was never intended to be a real marriage.  H has 2 documents setting forth that the marriage is a sham & they only did it to appease the family & that the marriage was only for show & they consider it ab initio.

ROL:  a marriage procured by coercion or fraud will be regarded as if it never happened (ab initio) or may be annulled ; antenupitual agreements which purport to invalidate the marriage are unenforceable 
A:  private individuals may not be agreement set aside laws of the land; they cant declare that which is valid in law null & void; persons may not enter into marriage w/ the law & then divorce in violation of law; 

C:  the papers signed after they got married is not enforceable ; if these people don’t want to be married they are going to need to get a divorce & cant use their own K papers 

Note: duress & other actions to void marriages on the ground that the partners lacked capacity or intent are rarely relied upon b/c now a days it is easy to get a divorce


- but insanity is a ground for divorce or annulment 

C.  Johnston v Johnston –  H & W married, but after the wedding W realized that H was a drunk & slob.  She filed for an annulment but H wanted a divorce!   TC granted the annulment based on fraud & now H appeals.  AC says that evid is insufficient to support a finding of fraud.

I:  when if ever can representations that a party made about themselves which are false, can be a basis for annulment ?

ROL:  annulment – a marriage is voidable & may be nullified if the consent of either party was obtained by fraud, unless such party afterwards, w/ full knowledge of the facts constituting the fraud, freely cohabited w/ the other as H & W; in order to obtain an annulment of marriage on the basis of fraud, the fraud must go to the essence of the marital relation
A:  W put on evid that before the marriage H was nice & clean shaven, but after wedding he was unshaven & unmotivated to get a job.  Concealing incontinence, temper, idleness, etc can NOT be the basis for annulment.  Where the H turns out to be a lazy disappointment w/ a drinking prob, this is not grounds for annulment. 

C:  the marriage is valid & can not be annulled but must be a divorce b/c of insufficient evid from W as to fraud

Note:  annulments are rarely granted for fraudulent misrep of character, past life, social standing, or misreps of income or prop ownership; even fraud concerning the sexual aspects of marriage will not make the marriage voidable once it has been consummated


D.  Annulment – declares a marriage void ab anitio 

· Void Ab Initio – 

· Invalid (polygamy, bigamy, incestuous)

· Lack of capacity/intent

· Nothing can be done by the parties to create a valid marriage 

· Subject to collateral attack or may be challenged by the parties themselves 

· Void marriage is invalid from inception – no legal action is reqd to declare its invalidity
· Voidable – 

· Valid unless and until annulled (under age, fraud, duress) – note: different than lack of capacity.
· Marriage is valid from inception & reqs that 1 party take judicial action to establish its validity 
· Upon removal of the impediment, parties may condone and ratify 

· Only parties may challenge validity of the marriage;

I.  Common Law Marriage   p 141

A.  ComLaw Marriage protects parties to a marriage who fail to observe requisite procedural formalities



1. under CLM no marriage ceremony is reqd; 

A)  instead parties presently agree to enter into a legal marital relationship, cohabitate, & hold themselves out to be H & W in the community 

B) relationship constitute valid marriage & can only be terminated by death or dissolution 


B.  Elements of a CLM:



1.  Present Agreement




A) no specific words are req’d but words or conduct must indicate a present agreement



2.  Cohabitation 

A) couple must cohabitate in a juris that recognizes CLM but there isn’t a solid time frame set 



3.  Holding Out 




A)  couple must have the reputation in the community of being married




B)  holding out req establishes evid of the couples reputation as married & prevents fraud




C) can be accomplished by using “Mr & Mrs”, wearing wedding rings, etc

C.  In re Estate of Love – jury found that Dan & Barb had a CLM, & when Barb died her son appealed the finding that his mom & Dan were ‘married’; evid shows that when couple met, Dan was divorced & Barb was widowed, they wore wedding rings, lived together, & they referred to each other as H & W.  



ROL:  



Note:  only 10 states today recognize CLM


D.  Putative Spouse Doctrine



1.  protects a spouse who in good faith believes in the validity of the marriage 




A) but a putative marriage is not a marriage!  

1) there is no need to seek an annulment or divorce to terminate a putative marriage ( 

2. Doc is relied upon in claims to confer benefits upon an ‘innocent spouse’ at death/dissolution 

3.  Diff from CLM b/c CLM -parties are aware that they havent taken part in marriage ceremony;

A) in putative – parties have undergone a marriage ceremony & at least 1 party has a good faith belief that a valid marriage occurred

CH 3 – MARRIAGE  p 146

* marriage is a K & a civil status

·  2 approaches:
· Contract – treat parties as business entities entering into a contract
· Status – state has interest in protecting stability of families.  
· Graham v. Graham (1940) – parties may not change incidents of marriage re support or choice of residence

· Lester v. Lester (1949) – parties cannot marry publicly and privately vitiate obligations via an agreement nullifying the public marriage (void for public policy).  

I.  THE TRADITIONAL MODEL OF MARRIAGE   p 146


A.  Marital Privacy   

1.  McGuire v McGuire  – H & W were married for 33 years, & during that time H failed to provide for W clothes, furniture, & necessities; W sues to recover support  

ROL:  in order to get support, parties need separation or dissolution for cts to get involved; no support payments can be granted where the parties continue to live together as husband & wife
C:  for public policy reasons, a married couples disputes are not a matter for judicial resolution 

Diss: There is no precedent on whether there is a requirement to be separated.  The court could have changed the law.

2.  “Doctrine of Non-Intervention” – cts are reluctant to interfere in an ongoing marriage to settle disputes b/w the couple

3.  Rationales for marital privacy include:


A)  a desire to preserve marital harmony;


B)  a judicial reluctance to adjudicate trivial matters;


C)  adherence to the view that H, as head of family, should determine family spending; &


D) the existence of the wife’s common disability to sue her H

4.  3rd parties are entitled to enforce a H’s duty of support by suing him for ‘necessities’ sold 2 W


A) necessities include: food, clothing, shelter, & medical care


B) doctrine of necessaries is still avail to creditors  

B.  Gender Roles

1.  traditionally the parties are not able to regulate, by means of their private K’s, state-imposed rights & responsibilities of the marriage  


A)  ex: H’s duty of support, W’s duty to provide services, etc


B)  modern trend is cts are willing to permit parties to reg financial aspects of marriage 



1) public policy favors individuals ordering of their interests thru K

2.  Graham v Graham  – during the marriage H & W write a K stating that W will pay H $300/month to prevent future arguments about how much money H should get from W.  Couple divorces & H is trying to collect back pay based on the K.




I:  may a H & W enter into a K during marriage? NO  

ROL:  a private agreement b/w persons married or about to marry which attempts to change the essential obligations of the marriage K is contrary to public policy & unenforceable; a K b/w persons contemplating marriage to change the essential incidents of marriage is illegal


2.  Bradwell v IL – Bradwell applied to the IL bar & was denied b/c she was a F.

ROL: a state, under its police power, may deny entry into an occupation/profession on the basis of sex  

A:  ct says that F belong in the private spheres of the family whereas M belong in the public sphere 

I.  Challenges to the Traditional Marriage Model  p 170


A.  Changing Status of Women



1.  Economic & Social Changes  - married women are entering the labor force now



2.  Constitutional Limits on Sex Discrimination 

A)  Orr v Orr – H (lawyer) & W (homemaker) married for 33 yrs; now divorcing & H is challenging that only a man must pay spousal support.  





I:  is it const that only H must pay spousal support? NO

ROL: state statutes which impose alimony obligations on only 1 sex are unconst  

A:  gender discrim is subject to intermediate scrutiny under EP; to pass EP the classification by gender must serve important govt objectives & be substantially related to that objective.  Here the dual objective offered by the State (to provide help to needy spouses using sex as a proxy for need & to compensate women for past discrimination during marriage) do NOT justify the statute.  

H:  b/c cts conduct individualized hearings upon divorce, cts have no reason to use sex as a proxy for need; cts may address the compensatory rationale w/o burdening only men.  
C:  req’g only men to pay alimony is unconst 




B)  US v VA – VA created a womens college to offset the Male public university VMI;

ROL: discrimination based on sex is unconst unless it is substantially related to important govt objectives
A:  sex based classifications may deny EP & govt laws/policies which deny women equal opportunity are unconst

H:  policy restricting admissions to only men by a public school violates EP & the state must show an ‘exceedingly persuasive’ justification for gender based discrim 



3.  Fed Statutory Limits on Sex Discrimination     p 191

A)  Hopkins v Price Waterhouse – P was denied partner at Price; P claims sexually discrim in violation of Title 7; TC agreed that P was denied based on sexual stereotyping which is sex discrim under 7 & that P must be admitted as partner & is owed pay.   her coworkers thought she was masculine & did not act lady like.  In 1st suit – P proved that stereotyping had infected the decision of her bosses to not make her partner & that Price had to show by clear & convincing evid that it would have reached the same decision absent the sex; but TC held that P was not entitled to back pay for the period following her resignation.





I:  may a ct order an employer to award a partnership ?    yes
ROL:  ct may order an employer to award partnership to an employee where the employee shows gender discrimination contributed to the decision to deny her partnership & the employer cant show that it would have made the same decision absent discrimination 
A:  SupCt said that D has BOP to show by preponderance of evid that it would have denied P if she were a man.  Price argues that when case was remanded TC didn’t use that standard & didn’t re-weigh the evid.  This AC disagrees on both.  Slight infringement upon Price right to free assoc is justified by a compelling state interest in eliminating discrimination against women





N: Title 7 protects against same-sex offensive physical conduct in the work place

B)  NV Dept of Health v Hibbs – Hibbs worked for the govt & took time off to care for his wife after surgery under FMLA; his job granted 12 weeks of FMLA but Hibbs failed to return after the 12 week period & was thus fired. 

I:  whether an individual may sue a State for money damages in Fed ct?  NO – Const does not provide for fed juris over suits against non-consenting States; but Cong may abrogate State immunity if it makes that clear in the language of the state & acts (FMLA) that Cong has auth to do so  

H:  employees of the State may recover money damages in the event of the State’s failure to comply w/ FMLA


B.  Relocation of Duties w/in Marriage  p 201



1.  By Private Contract  

A)  Edwardson v Edwardson – H & W signed a prenup regarding alimony & insurance if they divorced.  They did divorce & now W is challenging the prenup under which she only receives $75/wk for life or until remarriage.  

I:  Whether any “antenuptial agreement” which contemplate divorce and provide for the payment of maintenance and the disposition of property upon subsequent divorce is enforceable?  YES- couples may K before marriage as to alimony
PP:  TC denies enforcement & AC affirms.  KY SupCt reverses & remands based on the following standard: agreement must be devoid of misrep (must be full disclosure of material facts) & agreement must not be unK at time of enforcement 

ROL: an antenuptial agreement disposing of prop & maintenance upon divorce is valid if made after full disclosure & if it is not unK at the time enforcement is sought  

A:  old case law in Stratton held that alimony prenups were void based on idea that such agreements destabilize the marriage & promote/encourage breakups; but these ideas are now rejected!  Now as divorce is legal & common, spouses should have the right to enter into appropriate agreements.  such agreement must be free of any material omission or misrep & ct may modify an agreement to eliminate unK while still giving the K effect, as long as there isn’t fraud or duress.    

B)   Antenuptual (Prenup) Agreement Requirements:  1. Full Disclosure & 2. Fair & Reasonable (must not be unK at time enforcement is sought)




1.  Prenups do NOT apply to child support, child custody, or visitation rights!!!!






a) & unless the prenup says so – prenups don’t cover non-marital prop





2. prenups can regulate disposition of property & spousal support tho

3.  Full Disclosure = affirmative duty on prospective spouses to disclose their financial status before execution of prenup


a)  full disclosure does not req ‘detailed’ disclosure **

b) a spouses independent knowledge of the others financial status can serve as a substitute for disclosure

4.  Fair & Reasonable (not unK) = 


a)  Simeone case – traditional K ( fraud, duress, misrep 

b) factors relevant to determination of ‘reasonable’:



1)  Parties respective wealth;



2)  Respective ages;



3)  Respective intelligence, literacy, & business acumen; &



4)  Prior family ties & commitments 


c) reasonableness is usually determined at the time of ENFORCEMENT




5. if ct finds prenup unK, ct may modify 






a) unK – agreement must be fair & no fraud/duress/misrep 

C)  Simeone v Simeone – 23 y.o unemployed nurse marries a 39 yo neurosurgeon.  Their prenup limits her right to spousal support to $200/week of $25K.  after the divorce, she argues the payments are not reasonable; ct upholds agreement

I:  whether the prenup is valid?  Is a prenup entered into after full disclosure binding, regardless of whether it was reasonable or understood by both parties ? Y  

ROL:  Prenuptial agreements are K’s & should be evaluated under the same criteria as are applicable to other type of K’s; Traditional K defenses apply (fraud, misrepresentation, or duress).  Spouses should be bound by the terms of their agreements. A prenup entered into after full disclosure is binding, regardless of whether it was reasonable or fully understood by both parties 
A:  despite the unfairness, b/c there is no longer validity in the implicit assumption that spouses are of unequal states & women are knowledgeable enough to understand the nature of K’s, the prenup is valid

H:  where an agreement provides that full disclosure has been made, theres a presumption of full disclosure; spouse attempting to rebut this presumption must prove fraud & misrep by clear & convincing evid.  It is not enough to show that the agreement was presented last minute giving the party little or no time to contemplate the ramifications.  C:  must have full financial disclosure.  Here ct says that there isn’t a req that both parties have counsel at the signing; & even if she didn’t understand the details, she is still bound.



D)  Uniform Premarital Agreement Act  UPAA
1) policy behind UPAA is to recognize considerable contractual freedom so long as the ensuing agreements do not violate public policy 

2) under UPAA a party must either have executed the agreement involuntarily OR the agreement must be unK

a) unk under UPAA means that the agreement was unK at the time of execution & also the party must not have been provided fair & reasonable disclosure, not waived the right to disclosure, and not had adequate knowledge of the others prop





3)  UPAA – Party seeking to set aside PMA must prove:

· S/he executed PMA involuntarily; or 

· PMA was unconscionable at time of execution and S/he:

· Not provided a fair financial disclosure before execution

· No written waiver of financial disclosure before execution and

· No adequate independent knowledge of finances.
· UPAA – If modifies or eliminates spousal support – 

· Causing party to become eligible for public assistance

· Court may award support to prevent such eligibility.




4)  party seeking to set aside PMA must prove:






a) s/he executed PMA involuntarily; OR






b) PMA was unK at time of execution & s/he:







i)  not provided a fair financial disclosure before execution;







ii)  no written waiver of financial disclosure before execution; &







iii)  no adequate independent knowledge of finances 





5) full disclosure secures validity of agreement as to prop distribution 





6)  Support under UPAA  ( if agreement modifies or eliminates spousal support, 




causing party to become eligible for public assistance, ct may award support to 




prevent such eligibility 
 Although marriage K’s contemplating separation/divorce were not recognized before 1970, marriage Ks contemplating termination of the marriage by death were common much earlier.



2.  By Public Policy  p 217




A)  Recognition of the Working Wife

1)  McCourtney v Imprimis Tech – McC worked for Imprimis for 10 yrs; she had a baby who was sick & caused McC to miss work alot.  After 4 months of absences, Impris gave her 2 written notices, & was suspended pending termination.  She was then fired.  After that she filed for unemployment compensation but was denied, so she appealed & appeals denied her too b/c they said she was fired for misconduct based on that she had control over her absences & could have hired a babysitter.   And no unemployment may be paid to someone fired for misconduct. 

I:  whether the moms absences constituted misconduct under the unemployment compensation statute? NO

ROL: where an employee is terminated for persistent absences due to sick baby, she is not disqualified for unemployment if she was a good employee, her absences were excused, & she made a good faith effort to find a baby sitter   

A:  intent of unemployment is to assist those who are unemployed thru no fault of their own; each of P’s absences were excused & due to circumstances beyond her control.  P’s good faith efforts & inability to find care for her sick baby is NOT misconduct under statute

H:  Imprimus failed to meet bop that P BX was misconduct & thus P is entitled to unemployment compensation benefits

C:  employees inability to find babysitter does not constitute ‘misconduct’ w/in this statute & in light of good faith efforts to remedy the prob

N:  MS Employment Security v Bell -( ct followed McCourtney case when it granted Bell unemployment after she was fired for excessive absences b/c ct said she was a great employee for 13 years & only started missing work when it interfered w/ her parenting responsibilities

N:  ROL: absences due to illness or family emergency are not the fault of the employee & as such cant serve to disqualify from unemployment pay

2)  Vaughn v Lawrenceburg Power –P’s (Keith & Jen V) filed suit claiming their rights had been violated under Human Rights Act b/c they boss Lawrence reqs that when two employees marry – 1 spouse must quit.

I:  can employers req the resignation of an employee based on relationship to another employee? YES  

ROL: anti-nepotism policies barring coworkers from marrying are not unconst restraints on 1st associational rights  

A:  purpose of only 1 spouse rule is 1) prevent 1 employee from assuming role of ‘spokesperson’ for both, 2) avoid involving or angering the other if 1 is reprimanded; & 3) avoid marital strife or flirting in workplace – ct finds these reasons satisfactory.  Fact that LPS treats cohabitators diff than married couples is ok b/c the law does too.

H:  the policy of only employing 1 spouse is valid & const & does not violate the fund right to marry

N:  to satisfy RBT- rule must advance a legit govt interest & must not be an unreasonable means of advancing that legit govt interest

3)  Jones v Jones –  Norma & Larry filed for divorce, each hiring their respective same sex attys; who just happened to be married!  Normas attys firm filed motion to disqualify Larry’s atty b/c of conflict of interest (his marriage to her atty).  Normas atty w/drew anyways, but Normas new atty still pursued disqualification of Larrys atty.  Ct granted that motion. But GA SupCt reverses b/c there is no rule that states that married attys cant go against each other as long as they follow MPRE






I: will counsel be disqualified b/c their spouse is opposing counsel? NO

ROL:  married lawyers who are involved in active litigation on opposing sides of a case are not automatically disqualified;  counsel will not be disqualified simply b/c their spouse is opposing counsel 
A:  appearance of impropriety based on status alone does not overcome a party’s right to choice of counsel & thus is not grounds for disqualification; marital status is of no consequence in a disqualification motion.  Married spouses must obey ethical rules just like any other lawyer & it cant be assumed that married lawyers will violate rules of confidentiality.






H:  no evid of actual breach, so no motion granted 

C:  the atty shouldn’t have been disqualified based on his marriage to opposing counsel; reversed 




B)  the Nurturing Husband  p 228 

1)  Knussman v Maryland –  Knuss was a state trouper in MD; he filed suit for gender discrimination & violations of FMLA against coworkers b/c his wife was pregnant & had complications & thus he had requested time off under FMLA to care for her & newborn.  Knuss boss only gave him 2 weeks off (instead of 8); person in charge of FMLA for cops informed Knuss that new “nuturing parent’ rule came out that gives primary caregiver can have 30 days leave & 2nd caregiver 10 days w/o written reason; but FMLA lady said Knuss had to be secondary b/c he couldn’t breast feed.  Knuss sued FMLA b/c she applied a facially neutral law unequally solely on the basis of gender stereotype in violation of EP of 14th.  

H:  gender classifications based upon generalizations about typical gender roles in the raising & nurturing of kids is subject to strict scrutiny.

C:  Knuss can sue the FMLA lady for gender discrimination, but the original jury award is too much

HYPO of prenups

* PMA b/w H & W – executed PMA w/ & fair disclosure of assets


- H worth 1.5 mill;


- has debt of 2.5 mill;


- no disclosure of potential inheritance upon moms death 


- PMA contains compete waiver of all rights


- renders a spouse eligible for public assiatnce 

* validity under:


- Edwardson( unK determined at enforcement; standard of unK is fair, just, equitable;  ct may set aside 
& award support & try to reach a fiar, just result


- Simeone ( great disclosure & full waiver here; K is a K is a K; ct will prob uphold & wont get into 
issue that she may go on welfare b/c they are not looking at circumstances that happened after execution 

- UPAA  ( UPAA tries to protect agreements even when disclosures aren’t exactly accurate;  spousal 
support & alimony can not be waived if spouse will go on welfare !  ct will opverturn the agreement to the extent that it gets her off welfare
FLORIDA UNIFORM PREMARITAL AGREEMENT ACT

· BOP ( If the party against whom enforcement is sought – in hypo, it would be wife. (ie: person who is trying to set aside PMA)

· Wife must prove: (could prove any ONE of these things and set aside PMA)

· Party did not execute agreement voluntarily (but its hard to prove duress) OR

· Agreement is product of fraud, duress, coercion, or overreaching (need to find what elements are to be able to plea with specificity)  OR

· Agreement was unconscionable at the time it was made, AND before the agreement, that party: (need all 3)

· Was not given fair and reasonable disclosure of the property or financial obligation of the other party (need not be exact, but ) (could include assets, debt, potential inheritance, retirement interests, AND

· Did not voluntarily and expressly waive any additional disclosure provided, AND

· Did not have knowledge independently of finance 

· Traditional unK requirement is not enough; attorney needs to also prove other 3 elements. (almost impossible to 

I.  ENCROACHMENT ON THE DOCTRINE OF FAMILY PRIVACY   p 238

A.  The Constitutional Right to Privacy   p 238

1.  Griswold v CT – (access to contraceptives)  Gris is director of Planned Parenthood who gave advice to married couples on how not to get pregnant; Gris was arrested & charged w/ violating CT law that prohibited such actions. Gris argues that the law violates their married patients right to privacy under 14th.  SupCt reversed conviction based on penumbras of BOR & privacy rights 

I:  do laws restricting the use of or dissemination of info about BC by or to married couples violate the const right of privacy ?  YES

ROL: laws restricting the use of or dissemination of info about BC by or to married couples violates the const right of privacy   

A:  ct invalidates statute based on recognition of a const right to privacy & reasons that the prohibition on the USE of BC (rather than manu or sale) infringes on martial privacy b/c enforcement would req police searches of bedrooms.  Right to privacy is found in the ‘penumbras formed by emanations from those guarantees in BOR that help give them life & these guarantees create ‘zones of privacy’.  




C:  distribution of BC to married persons can not be prohibited 

Concur: (Goldberg) – pts out that 9th was intended to grant to the people those essential rights that are not specifically enumerated in BOR

Diss: (Black/Stuart) – argue ct is usurping power of state legist by enabling the judicial invalidation of any ‘legist act which the judges find irrational, unreasonable, or offensive’ under the relevant const provisions

N:  neither views above for source of privacy are accepted today!!!  Const doctrines since this case ID the source of the right to privacy in 4th as a liberty 

* this case reaffirmed Lochner case that recognized the theory that the Const included a penumbra of rights not specifically mentioned in the text; the right to privacy in marital relations falls w/in this penumbra.  Right to privacy as personal autonomy serves basis for other cases – such as abortion 

2.  Eisenstadt v Baird  - (unmarried persons rights to BC)  Baird was convicted for lecturing on & handing out BC at Boston Univ.  MA law lets married persons get BC from Dr, but singles cant get it from anyone.




I:  is it const to treat married & unmarried persons diff in regard to BC? NO

ROL:  it is a right of an individual, married or single, to be free from unwarranted govt intrusion into matters so fundamentally affecting a person as the decision to have a kid; unmarried person have a const right of access to BC; statute treating married & unmarried people diff regarding BC is unconst
A:  MA law violates EP by providing dissimilar treatment for those persons (un/married) who are similar situated & whatever the rights of the individual to get BC may be, the rights must be the same for the unmarried & married alike. Ct rejects both reasons MA gives for the rule – deterrence of premarital sex & promotion of health b/c its unreasonable to assume MA wants pregnancy to be a punishment for having sex; ct also rejects the health measure rationale by pointing out that fed & state laws already regulate distribution of harmful drugs.




H:  privacy is an individual right, not a marital right 

C:  unmarried persons have the same const rights as married to make intimate decisions regarding childbearing



3. Lawrence v TX –  




I:  may a state make homosexual encounters illegal? NO

A:  moral disapproval can NOT justify criminal sanctions for private consensual sexual conduct

H:  TX sodomy statute criminalizing gay sex unconst b/c it violated D’s substantive DP rights; thus protecting the individuals liberty to engage in intimate personal relations




N: this case overrule Bowers

4.  Bowers v Hardwick – there is not constitutionally conferred fund right to engage in consensual homosexual sodomy 


5.  access to contraceptives – 




A)  right of access to such does not depend upon marital status

1) married persons have the right to determine matters concerning BC w/o state interference 

B)  both unmarried & married persons have a const right to determine whether or not they wish to bear a child


1)  Griswold = married persons rights;  Eisenstadt = unmarried persons rights 

2)  const right to privacy was 1st recognized in Gris in regard to BC, & was extended later to protect the rights of unmarried to BC & woman right to abortion (Roe) & the right to engage in adult consensual sexual conduct (Lawrence)

I.  Domestic Violence   p 281

A.  Traditional Immunity & Exemption 



1.  


B.  Battered Women’s Syndrome  p 289



1.   Self-Defense 




A)   People v Humphrey – 





ROL:  



B)  R. v Malott – 


2.  Tort Liability   p 298




A)  Giovine v Giovine – 


C.  Legal Responses to Violence 



1.  Civil Protective Orders 




A)  




B)  Mitchell v Mitchell – 




C)  C.O. v M.M. - 
CH 4 - DIVORCE pg 357

I.  Marriage


A.  a marriage is valid in any state so long as it was valid in the state it was celebrated in



1.  unless it violates fundamental public policy

I.  Divorce


A.  historically divorce was unknown



1.  marriage was viewed as a life long commitment 

B.  1st type of divorce was a “divorce from bed & board” – allowed you to live separately but were not allowed to remarry


1. this lead to the “grounds of fault” to get a divorce

C.  fault – still exists in many states


1. FL does NOT have fault for a grounds for divorce but does creep in for custody 

I.  Traditional Fault Grounds & Defenses


A.  all juris now have some type of no-fault divorce



1. however, fault based grounds still exist in some juris



2.  in fault divorce – one party must be injured & innocent & be able to prove injury

 
B.  Fault based grounds: (P asserts grounds)



1.  Adultery



2.  Cruelty; &



3.  Desertion


C.  Fault based defenses: (D asserts grounds- these bar the entry of a divorce decree….)



1.  Recrimination; 



2.  Condonation (forgiveness);



3.  Connivance; 



4.  Collusion; &



5.  Insanity


D. Innocent & Injured spouses



1.  injured by conduct of guilty spouse



2.  innocent of any wrongdoing 




A) innocent had to prove that D acted bad




B) if party couldn’t establish both 1 & 2 they could NOT be divorced

1) even if you could establish these, that other party could still raises defenses that even tho there are grounds for divorce, it would not be equitable

I.  Cruelty – P asserts

A.  to prove Cruelty – P must show:  a course of conduct that is so severe as to create an adverse effect on P’s physical or mental well being

1.  a single act of cruelty does NOT suffice to satisfy the “course of conduct” req unless the act is particularly severe 


B.  Benscoter v Benscoter – (1963)  p 359

F:  H complained that W, who has MS, bitched about not being able to have ked &  W blamed H for that.  W said that H was cheating & that H did not have enough to constitute a divorce at law.



I:  does P have standing to bring a divorce action ? NO

ROL:  cruelty as a grounds for divorce is established thru evid of a course of conduct rather than sporadic episodes
A:  b/c the P is not innocent & injured, he has no standing for divorce. When you get married you take your spouse for better or for worse, in sickness & in health & P cant get divorced just b/c his wife is now sick.  Ct says that defense here is that this cruelty is excused by the W being sick.  P failed to show that he was innocent & injured 

C:  P is denied his divorce; ct says that if anything the H might be guilty of misconduct b/c he cheated.


C.  Hughes v Hughes – (1976)  p 360

F:  H/D kicked wife out of the house & threatened her many times.  They separated at one point, but later reconciled.  D argues that they reconciled so there cant be cruelty.  But daughter testified for the mom.



ROL:  divorce may be granted on the basis of mental cruelty 
A:  daughters testimony provides enough evid to prove that D’s treatment towards wife constituted mental harassment.  W initiated the action so she must show she is innocent & injured – which she did show that D had bad past conduct; but W didn’t complain of bad conduct after the reconciliation.  



H:  ct said that grounds for divorce had been met, so divorce should be granted

Notes: explain the diff b/w Hughes & Benscoter:  in Hugh, the moving party/W established innocence; but in Benscoter W was ill

D.  Cruelty originally was limited to bodily harm or reasonable apprehension of bodily harm

1.  today however, most cts consider psychological harm sufficient to grant a divorce for cruelty or indignities to the person (statutory variation)

A) even where “physical” harm is req’d, it may be met by such evid as weight loss or nervousness

B) when there has been physical harm , cts hold that 1 episode is not enough to justify a divorce, unless it was a particularly serious or shocking incident


E.  Evidence of Cruelty:



1.  



2.  



3.  

I.  ADULTERY  p 361


A.  to prove adultery P must show:



1.  Opportunity to commit the offense; & 



2.  Disposition to commit it

B.  Arnoult v Arnoult – P/W & H/D were married for 30 years – W/P filed for divorce & H argued that W was cheating.  D hired a PI who caught the W w/ another man twice.  

ROL:  a prima facie case of adultery can be made where the only evid presented is the testimony of hired investigators
A:  trial ct relied on circumstantial evid & found it sufficient to hold P was guilty of adultery.  

C:   circumstantial evid supports finding that the P cheated, so D’s divorce was granted.

C.  although cts generally req corroboration for fault based grounds, cts permit circumstantial evid to prove adultery b/c the sexual conduct occurs in private

D.  post separation misconduct is taken into consideration w/ support & alimony following divorce

E.  Lord Mansfied Rule – presumption that child born to women who was married was the husbands kid


1. this presumption carries on today & it is const permitted 



A) Mansfield Rule has a rebuttable presumption


2. marital presumption:  burden of proof to overcome presumption of legitimacy:



A) H lacked access to wife during period of conception



B)  H was impotent or sterile at time of conception



C)  blood tests exclude H as a possible father 

I.  DESERTION p 363


A.  Desertion (aka abandonment) reqs P to show:



1.  a voluntary separation;



2.  w/ intent not to resume cohabitation; & 



3.  that is w/o consent of justification

B.  Crosby v Crosby – H & W married for 18 years & have 2 kids.  Wife refuses to move w/ H to new town; so in divorce suit the ct denies W alimony – W appeals alleging that the Statute req’g a wife to follow her H is unconst & a violation of equal protection.  Ct agrees – holding that her violation of the statute cant provide grounds to establish W’s fault so as to deny her permanent alimony



I:  whether the law req’g a wife to follow a husband wherever he moves is const ?  NO  



* whether H established desertion & if there was fault

ROL:  to w/stand scrutiny under EP, gender classification must serve important govt objective & must be substantially related to those objectives; statute req’g a wife to abide by domicile decisions of her husband is unconst & alimony cannot be denied based on violation 


A:  no grounds, no desertion, 


C.  Desertion should be grounds for divorce b/c we free the deserted spouse to remarry 

D.  Constructive Desertion-if proven, defeats spouses cause of action & is alternate grounds for divorce

I.  History of Defenses

A.  intro to provide economic protection to innocent/injured wife by req’g the “guilty” H to pay alimony



1.   co-opted as reason to deny divorce

I.  RECRIMINATION  p 364 * start fault based defenses**


A.  recrimination is the doctrine that bars divorce in cases in which both spouses are at fault



1.  both spouses have grounds for divorce

B.  Rankin v Rankin –  Mike wants to divorce Edith b/c he says shes cruel & deserted him.  Edith says that Mike was violent & has been arrested many times for assault & battery.  Ct denies the divorce b/c both spouses are equally @ fault.

ROL: to obtain a divorce on the basis of indignities, it must appear from the evid that the P was the injured & innocent spouse  

A:  P needs to be injured & innocent spouse – but here he is not.  If both are equally at fault, neither can clearly be said to be the innocent/injured spouse, & the law will leave them where they put themselves

C.  POLICY – “Clean Hands Doctrine” ( divorce should be permitted only for an innocent spouse, preservation of marriage, & the need to provide economic protection to women by denying divorce in order to force husbands to continue to support their wives


1.  this harsh doctrine led cts to develop Doctrine of Comparative Rectitude

A) under this doc ct could determine the degrees of marital fault & award a divorce to the party who was least at fault
I.  CONNIVANCE p 367


A.  Connivance – participation in, or consent to, the D’s wrongful conduct



1. usually limited to suits for adultery

2.  when spouses finds reasons for grounds of divorce, but the guilty party can claim that the P wasn’t innocent b/c they arranged for the cheating

B.  Sargent v Sargent – P/H thinks his W is banging the chauffer, so he intentionally leaves them alone.  W is in fact cheating so P filed for grounds

ROL:  spouse providing the other spouse the opportunity & inducement to commit adultery cannot obtain a divorce when such is committed    



H:  spouse cant set up a trap for their spouse & then use that for divorce

I.  CONDONATION  p 368

A.  Condonation, or forgiveness by a spouse, exists if the wronged spouse resumes sexual relations w/ the wrongdoer, following knowledge of the wrongdoers misconduct


1.  POLICY – encourage reconciliation 
B.  Wilan v Wilan –  W kept H awake until he would have sex w/ her.  In morning he would kiss her goodbye & go to work (this happened all the time) then he filed for divorce on the grounds of cruelty


I:  sufficient facts to establish the grounds of cruelty? Not here



ROL: condonation of cruelty eliminates it as a viable ground for divorce   

A:  H consented to the sex & condoned the BX (kissing in morning) so reconciliation shows that the parties resumed their relationship.

I.  COLLUSION  p 370

A.  Collusion occurs when the spouses agree (or fabricate evid) that 1 partner commits a marital offense to provide grounds for divorce

B.  Fuchs v Fuchs – P/H cheated & then filed for divorce.  P didn’t want a fault based divorce against him so he said D/W could have full custody of the kids.  D really wanted the kids so she told P/H she wouldn’t contest the divorce.  They were divorced & H remarried.  Now P wants to reopen the case – and if that’s done, the 2nd marriage is not valid.

ROL: a party who collusively allows a default judgment of divorce to be entered against him may set aside the judgment & litigate the case on its merits     

A:  collusion is that the W agreed to grounds that don’t exist so H could get the divorce. default was entered on these cheating grounds, but then W comes back & is like NONO – when parties come forth w/ false allegations, 

C:  state has an interest in the integrity of the marital relationship, & thus collusively entered default is an attempt to abrogate the states right to reg the process of divorce
Notes: why was wife 1 permitted to open the divorce decree ? what about the reliance interest of the 2nd wife ? what if the divorce from w1 is set aside entirely for lack of grounds? What are the competing policy interest at stake ?

I.  INSANITY p 372


A.  Insanity is both grounds for divorce & a defense

1. McNaghten standard – unable to distinguish b/w right & wrong then; thus able to raise defense as to alleged fault conduct

2.  Durham Standard – suffered from mental disease or defect, the act was the result of defect, & would not have acted but for the disease

B.  Anonymous v Anonymous – H filed for divorce on grounds that W cheated.  W raised her mental condition as a defense saying she was schizo – but ct didn’t buy it b/c Dr said that W came in after cheating & felt bad so that shows that W was aware of what she was doing was wrong.

I:  under what circumstances does the mental condition of a cheating spouse constitute a defense?  Can W raise insanity to excuse her cheating ?  not here

ROL: insanity, as a defense to a divorce action, must be proved by the D by a preponderance of the evid, overcoming presumption of sanity   

A:  W indicated she resisted the act of adultery but felt compelled to carry thru in order to get back at her dad & H; this indicates she perceived the act as wrong & thus W failed to meet BOP


C:  H gets divorce granted & W pleading insanity is not given

Notes: should insanity be a defense or grounds for divorce ?  what policy concerns are raised by this question ? should marriage create a life-long duty of support ?

Policy – States concern about who will support the insane person; so state limits divorce so that State doesn’t have to care for crazy

I.  No-Fault Divorce Reform


A.  CA led the wave of reform


B.  Purpose of No Fault:



1.  to reduce the animosity associated w/ divorce



2.  to make divorce less emotionally destructive

I.  Grounds for Divorce – No Fault


A.  no fault – typically 2 reqs:



1.  irretrievable breakdown / no reasonable prospect of a reconciliation; &



2.  request period of separation



* sometimes conciliation (aka counseling) reqs have been met or are not applicable


B.  CA Statute (casebook)


C.  FL Statute (supplement)


D.  every state has some no-fault statute



1.  14 = pure no fault 




A) including FL “irretrievably broken &/or adjudicated mental incapacity for 3 years



2.  33 states have hybrid fault & no fault statues allowing parties to choose




A)  typically one can pursue both grounds in the alternative or in serial fashion




B) there may be issue preclusion effects from 1st litigation, but not a common prob



3.  covenant marriage = resurgence of fault

I.  NO-FAULT DIVORCE  p 374


A.  bad things about Fault based divorce



1.  creates more animosity b/w spouses



2. if both spouses were guilty – then they were stuck together which can be destructive




A) escalation of violence which could lead to abuse

3. b/c of all bad things of fault based – Cali was 1st to reform by passing a statute that adopted “no fault” divorce


A) by 1985 every state had adopted some form of “no fault” divorce


A.  California Reforms



1.  goal of movement was to have 1 family law court

A) staffed by judges that had to serve 2 years so that the judge would have expertise in that area & wanted to adjudicate family problems

B) another goal was to encourage mediation to negotiate results



2.  Irreconcilable difference was adopted as the standard




A) CA did not adopt the irretrievably broken standard; but Uniform Marriage Act did



3.  Cali law allowed dissolution of marriage on 2 grounds:




A) “irreconcilable differences which caused the irremediable breakdown of the marriage”

1) I/D – those grounds which are determined by the ct to be substantial reasons for not continuing the marriage & which make it appear that the marriage should be dissolved




B) Incurable insanity


4.  evid of specific act of misconduct is improper & inadmissible 


B.  Uniform Marriage & Divorce Act



1.  Irretrievably broken marriage if:




A)  parties have lived separate & apart for a period of more than 180 days; OR

B) there is serious marital discord adversely affecting the attitude of 1 or both parties towards the marriage



2.  FL standard – irretrievably broken or mental incapacity for last 3 years can be basis 




A) FL basis is irretrievable breakdown & once that’s established then the case goes to ct



3. UMDA No-Fault Statute




A) domiciled in state 90 days




B)  ………… slides 1/21/08


C.  Adjudicating No-Fault Divorce (litigating no fault divorces)

1.  In re Marriage of Dennis Kenik – Dennis & Irene wanted a divorce; they had been living in the same house but in diff bedrooms & didn’t talk to the other for a year before filing for divorce.




I:  does living separately under same roof count as “separate & apart”? depends




ROL:  living separate lives while sharing 1 house can constitute S & A

A:  ct read the meaning of separate & apart broadly to include when the couple lives under 1 roof but maintains separate lives instead of separate roofs.




C:  divorce is valid b/c Dennis & Irene lived separately while sharing a house



2.  under fault based – the couple must live separate & apart under DIFF roofs

A) here we need to see if the cts will allow S/A to be granted in no fault divorce states while sharing a roof but living separately 

B) if you are an attorney for a couple like Kenik – make sure they live separately under the same roof if they want that divorce 


1) keep finances separate & lives diff – don’t grocery together ( 



3.  living S/A establishes that they are really separated & want the divorce

4. under no fault – evid of desertion/abandonment is much less relevant b/c parties can live separate under the same roof


D.  Contractual Divorce p 381



1.  Customized marriage



2.  Covenant marriages exist in LA, AR, & AZ

A) spouses must agree to counseling before & after wedding; makes harder to get divorce

1) more like a K than a marriage; very strict

2) reintroduces fault back into divorce b/c unless you jump thru all the hoops you can only get a divorce if there was fault

3.  Massar v Massar –  H & W signed a prenup; after 5 years the couple entered into an agreement that H would move out & that the wife couldn’t file for divorce until they lived apart for 1.5 years.  But W filed for divorce only after 6 months claiming extreme cruelty – H filed a motion to dismiss citing the prenup.  Ct denied the divorce

ROL: the enforceability of negotiated provisions in agreements b/w spouses is subject to review on case-by-case basis to determine if the application of the provision is fair & just according to the circumstances of the particular case  

A:  trial ct upheld the prenup & agreement that they must be separate for 18 months before filing for divorce on policy grounds that the agreement encouraged a period of time to assess their relationship & determine whether a reconciliation was poss.  On appeal W argues that extreme cruelty doesn’t violate the agreement – but appeals doesn’t buy it.  Ct says State has a strong public policy for enforcing such agreements, as long as they are fair & equitable.  Ct also rejected W argument that spouses should not be allowed to enter into K’s that limit the reasons for divorce as against public policy.

H:  language in the separation agreement was clear & unequivocal & W gave up her right to divorce H on any grounds other than no fault.

3.  Diosdado v Diosado – Donna & Manny were married for 5 years when Manny started an affair.  When Donna found out, couple separated but didn’t get divorced; instead they entered into a written K: “ marital Settlement agreement” which ordered the cheater to pay 50K to the non cheater.  A few years later Manny cheated again so Donna dragged him into ct demanding her $$.  1st day of trial – ct on its own motion ruled in Mannys favor.  Donna now appeals.




I:  whether an marriage agreement to pay liquidated damages is enforceable? It is NOT

ROL:  K entered into b/w H & W providing for payment of liquidated damages in the event that one is sexually unfaithful is NOT enforceable.  Evid of specific acts of misconduct is improper & inadmissible in a pleading or proceeding for dissolution of marriage; fault is not relevant in the legal process in a no-fault state.  Recovery in no fault divorces is limited to ½ community prop & alimony & attorneys fees

A: ct said such K is contrary to public policy underlying Cali’s no fault divorce laws;  Penalizing a party who is at fault for breaching the K is against public policy.  To have an enforceable K – it must have a “lawful object”; where an agreement attempts to impose a penalty on 1 party based on fault during marriage, it is against PP & thus unenforceable. 




H:  K is unenforceable as against public policy




C:  Donna doesn’t get the 50K in liquidated damages b/c Manny was a cheater

I.  TORT CLAIMS  p 393

A.   Twyman v Twyman – Shelley & Bill are married 16 yrs when Shelly files for divorce; she adds a complaint of emotional distress b/c Bill intentionally & cruelly attempted to engage her in deviate sexual acts. Jury gave Shelley 15K in damages for emotional distress; Bill appeals & ct reverses & remands for determination of whether Shellys claim was based on negligence or intentional infliction of emotional distress.



I:  whether a claim for infliction of emotional distress can be brought in a divorce proceeding?

ROL:  IIED may be brought in a divorce proceeding; but negligent infliction of emotional distress can NOT be included in divorce; tort damage may be awarded to a divorcing spouse – but the ct may not consider the same tortuous acts when dividing the marital estate; an action for IIED may be joined w/ divorce suit
C.  IIED elements that must be shown: 1) D acted intentionally or recklessly; 2) conduct was extreme & outrageous; 3) actions of D caused the P emotional distress; & 4) emotional distress suffered by P was severe

I.  RELIGIOUS RESTRICTIONS  p 408

A.  Aflalo v Aflalo – H & W were married for about 10 years w/ 1 child when W filed for dissolution.  H doesn’t want to get divorced & H refused to provide a “get” to his W. (Jewish GET- couple who gets civilly divorced but 1 spouse wont give the other a religious divorced & thus unable to remarry; if that spouse tries to remarry the marriage is adulterous & any after born kids are considered illegitimate & unable to marry another orthodox jew).  H was not using the GET to gain a better standing in the cts – but rather to refuse her the right of get w/o explanation.  H lawyer tried to w/draw from the case b/c of H bad faith; but ct wouldn’t grant the lawyers w/draw b/c ct thought H was being credible & sincere.



I:  whether any order may be entered which would impact on W setting a religious divorce? 

ROL: where resolution of the disputes cant be made w/o extensive inquiry by civil cts into religious law & polity, 1st & 14th mandate that civil cts shall not disturb the decisions of the highest ecclesiastical tribunal w/in a church, but must accept such decisions as binding on them, in their application to religious issues of doctrine before them  

A:  W argues that the ct should order H to give GET so the divorce can be settled; W refuses to settle divorce proceeding w/o the GET.  W argues case law that is good but trial Ct doesn’t use it.  Ct says that entering such an order violates H 1st amend rights & refuse to adopt case law.

C:  H & W need to take care of the GET thing themselves & the ct will not req either to engage in any religious activities in an effort to encourage the divorce.

I.  ACCESS TO DIVORCE  p 415

A.  Boddie v Connecticut – welfare recipients brought a suit in fed ct claiming that the req that all persons must pay ct fees & costs for service restricted their access to the cts when trying to get a divorce & thus violated due process.  St claims that req’g fees keeps the ct clear & prevents frivolous law suits.

ROL:  SupCt holds that statutory cost req violates DP b/c the cost forecloses a broke-brokes right to be heard;  under DP, states may not req, as a condition for judicial dissolution of marriage, the payment of ct fees from indigent persons who in good faith seek a divorce
A:  divorce ct is the only way for people to obtain a divorce & by eliminating broke asses a chance to divorce is limiting broke asses const protections.

H:  states interest in prevention of frivolous litigation is substantial but it does not outweigh the P’s right to access to the cts

C:  state must give broke-ass to access & file a divorce; cant be turned away for failure to pay

C.  Sosna v Iowa – H & W were married & lived in NY; They separated & W moved to Iowa w/ their 3 kids; W filed for divorce in Iowa & served H w/ papers when he visited kids.  H made a special appearance to contest personal juris & ct sided w/ H & dismissed the divorce for lack of juris based on Iowa law that petitioner in divorce must have lived in Iowa for 1 year 1st.  Now W claims that the 1 yr req is unconst b/c it establishes 2 classes of persons & discriminates against those who have exercised their right to travel (however 48 states have durational limits for divorces, the average being 1 year).  



I:  residency – whether a statute req’g a person seeking a divorce to have 1 year residency



ROL: states may const provide for durational residency reqs for divorce decrees  

A:  ct says that req of duration for divorce is diff than req of time for welfare recipients, voters & medical care b/c a divorce can still be taken care of at another point in time, or another location; while  the other people suffer unrecoverable losses throughout the waiting period.



C:  W cant get the divorce in Iowa & the 1 year residency req is const.

Dissent:  they says Maj didn’t take into account the deprivation of freedom & the loss of the possibility to remarry & being stuck in a destructive relationship
Ch 5 – Custody of Children  p 525
I.  Florida Approach to Custody


A.  Presumption favoring Shared Parental Responsibility



1.  legal & physical



2.  sole parental responsibility if in BIC


B.  Legal-Presumption is Joint



1.  idea that the legal custody parent makes the important decisions:




A)  medical




B) religion




C) schooling


C.  Physical-called shared parental responsibility in FL (FL says both parents must share custody)



1.  BIC Controls




A) Best Interest of the Child 



2.  Home & day-to-day decisions




A) called primary residential parent in FL




B) consult statutory factors



3.  home base of child (where child lives more than 50%) is the preferred approach




A) 50-50 sharing is not a good idea in FL


D.  Parents must put on evid to prove who has primary care & how much time the other parent gets



1.  almost any kind of relevant evid can be brought in

·  FL custody statute, (marriage and support) – see left side

· The court SHALL order parental responsibility to be shared, UNLESS the court finds that it would be detrimental to the child.

· Ct may consider 3rd degree felony or higher, involving domestic violence; creates a rebuttable presumption of detriment to the child.  If not rebutted, no visitation or decisional rights, but support obligations will still be in effect.

· Also takes into consideration any 

· 2D ( right column (  **** - no presumption shall arise in favor of or against a request to relocate when….factors (tested on last bar)

· From moment the parties separate they are working toward determining custody of children

I.  Fitness p 525

A.  In re Marriage of Carney – H, paraplegic, is irritated that the ct took his kids away & gave custody to the W.  Ct must weigh BIC while keeping in mind the moral/legal obligation of society to respect the disabled.  H claims that trial ct abused its discretion when they gave custody to W.  Apps ct agrees.

ROL:  before there is an order changing custody, a persuasive showing of substantial changed circumstances affecting the child must be shown; kid will not be removed from prior custody of parent unless the material facts & circumstances occurring subsequently are of a kind to render it essential or expedient for the welfare of the child that there must be a change.  Burden of showing a sufficient change in circumstances is on the party seeking the custody change;  a physical handicap that affects a parents ability to participate w/ his kids in purely physical activities may not by itself by used to deny custody 
A:  When H & W separated – W gave up custody & let the kids stay w/ the H.  W barely kept in contact until the H later filed for divorce after the accident.  W then wanted the kids after neglecting them for 5 years.  H argues BIC is more important than favoring the mother during “tender years”.  W tries to make H look bad, but at the same time she is making herself look bad.

2.  tender years presumption represents an unconst gender-based classification which discriminates b/w fathers & mothers in child custody proceedings solely on the basis of sex

3.  the party seeking modification of child custody bears the burden of showing that a material change in circumstances has occurred (Hassenstab case)

4.  any determination of issues of child custody or visitation must serve the best interests of the child & that which will best promote the child’s welfare 

5. burden in guardianship termination proceeding is upon the parent to show overall fitness on their part 
I.  Weighing Multiple Factors  p 532

A.  Hollon v Hollon –  H & W divorce & H testifies at custody hearing that W shouldn’t get kids b/c she is gay but H said she was otherwise qualified to raise the kids.


ROL:  factors used to determine what is in the “best interests” of a child in regard to custody:

1. Age (tender years doctrine), health, sex

2. Continuity of care prior to separation

3. Which parent has the best parenting skills, willingness and capacity to provide care

4. Employment responsibilities

5. Mental, physical heath and age of parents

6. Emotional ties of parent and child

7. Moral fitness of parents 

8. The home, school and community record of child (court skips)

9. preference of the child at the age sufficient to express a preference by law (court skips)

10. Stability of home environment and employment of each parent

11. Other factors relevant to the parent-child relationship.
I.  FL Custody Statute


A.  Parent who has been convicted of felony domestic violence can NOT have kids


B.  FL identifies primary residential parent



1.  trying to get away from 1 parent saying have primary custody & the other visitation 



2.  one home where kid will have primary residence


C.  FL has its own section for relocation 


D.  pg 138-139 *top) FL best interests factors



1.  best interests of the child factors:

A)  moral fitness; evid of lifestyle, fidelity, cohabitation, choices made w/ respect to ones lifestyle, sexual orientation, nexus , domestic violence – any history of such

B)  ability to care for the child – financially, emotionally, 




C)  child’s preference 




D)  attitude of the parent to see if they will facilitate the relationship 

I.  Race & Ethnicity  p 538

A.  Palmore v Sidoti – H & W had a kid in their marriage but later got divorced.  Mom got custody – but Dad is now trying to get the kid back b/c the Mom is married to a black man. 

ROL:  racially-mixed households can NOT be used to support or deny custodial rights; a natural mother can not be divested of the custody her child merely b/c of her remarriage to a person of a diff race
A:  TC used case law saying that a child who is subject to environments that society doesn’t think is proper shouldn’t happen & TC ruled that Mom shouldn’t have kid.  SupCt reversed saying that 14th protects the Mom & that race cant be used to support a denial of const rights.



H:  Mom gets to keep the kids in mixed color house
B.  Jones v Jones – when determining BIC in custody fight b/w parents to consider the matter of race as it relates to a child’s ethnic heritage & which parent is more prepared to expose the child to it

A:  ct was allowed to consider race/ethnicity heritage; there is a line b/w proper use of this factor & abuse.  This is not the only factor to consider, but just one of many.  “Nexus” – describe the relationship b/w the factor you rely upon & well-being of the child


C.  SupCt has determined that race may not serve as the decisive factor in custody decisionmaking 

D.  Diff b/w Palmore & Jones was that Palmore only argued race.  If he would have argued tradition (intalian heritage etc) results may have been diff

E.  BIC rule does not req a ct to award custody of an interracial child to the black parent (farmer case)
I.  RELIGION  p 549


A.  1st Amend is a limit on judicial consideration of religion as a factor in awarding custody



1. under Free Exercise Clause – ct may not interfere w/ a parents right to practice religion



2. under Establishment Clause – ct may not favor 1 parents religion over another parents religion


B.  ALI Principles 

1.  prohibit ct from considering the religious practices of either a parent or child in custody decisionmaking; except in the following situations:

A) if the religious practices present “severe & almost certain harm” to the child (then ct may limit the religious practices only to the minimum degree necessary to protect that child); OR

B) if necessary to protect the child’s ability to practice a religion “that has been a significant part of the child’s life”

C.  Kendall v Kendall – H & W were married & had 3 kids.  Before kids were born, couple decided to raise kids Jewish. Divorcing & M doesn’t want the kids to have anything to do w/ the Jewish religion.

I:  whether harm to kids is so substantial as to warrant a limitation of the dads religious freedom?

ROL: when demonstrable evid of substantial harm to the children has been found, a divorce judgment limiting the kids exposure to religious indoctrination does NOT burden the parents right to practice religion under Free Exercise Clause  

A:  there is enough evid to show that the kids would be substantially harmed if D was allowed to push religion on kids.  Ct reqs clear evid of substantial harm

Notes:  GAL reports/opinions played a large role in determination of who should have kids.  

D. Can the parties agree ahead of time to agree over the religious upbringing of a child ?



1.  these agreements are usually deemed UNenforceable



2.  parties are not allowed to K about such things as custody, or religious upbringing


E.  Custody is ALWAYS modifiable – based on BIC


F.  Custody of the child may not be determined based solely upon the parents religious beliefs 

I.  CHILD PREFERNCE  p 554

A.  McMillen v McMillen – H & W had 1 kid; parties later divorced & primary custody of kid went to W w/ visitation by H.  Over 6 yr period, H tried to get the custody modified & each time the ct expanded H visitation rights.  Son repeatedly expressed his preference to live w/ the father.  Finally Dad was appt as primary custodian, but ct said that both homes were still a suitable environment.  Now Mom appeals.  SupCt gives Dad the kid.

ROL:  custody order is modifiable w/o proof of a substantial change in circumstances where such a modification is in BIC.  Express wish of the kid are not controlling in custody decisions, but such desire is an important fact that must be carefully considered n determining the child’s best interests; although the express wishes of a child are not controlling in custody decisions, such wishes do constitute an important factor that must be carefully considered in determining the childs best interests 


A:  ct looked at kids testimony about the step dad being mean & the mom not stopping it.  


B.  what role should a child’s preference play ?



1.  give weight to kids option, but shouldn’t be the only thing referenced


C.  how should a ct determined a child’s preference ?



1.  speak to the child outside of the parents presence to let kid speak freely



2.  have younger kids draw pictures of what their family look likes

3.  protecting record on appeal ( judge is now taking these kids into his chambers & you represent a parent- what are you concerned about?

A)  judge may persuade the child so you want to have a ct reporter in the room (someone to document what is said)



4.  send kids to a psych to review the kids (Ct appt); buffers kids from the parents control

I.  RELIANCE ON MENTAL HEALTH EXPERTS  p 557

A.  K.J.B. v C.M.B. – M & D have 2 kids; got divorced w/ M got primary & D got visitation. TC cut off D visitation/custody & D appeals.  M claims D & his parents abused the kids: both sexually & mentally.  M had Drs say that the kids weren’t safe w/ D & that D wasn’t participating in the therapy.

H:  Mom had a mental health Dr testify; evid was sufficient to support the award of sole custody to the mom – however, Dr’s established that D wasn’t abusing.  Termination of parental rights & visitation are diff!  don’t usually terminate parental rights unless there is another person ready to take responsibility.  Parental Right is a fundamental right.

N: psychiatric reports must be made avail to the parties to a custody proceeding to allow for comment & cross-exam 
I.  COUNSEL FOR THE CHILD  p 560

A.  Schult v Schult –  H & W divorced, W got kid.  W new man is abusing kid; ct appointed GAL & Atty to kid.  At trial, GAL testified that custody should be awarded to the mother and child’s safety would not be endangered.  Attorney for child did not testify, rather she participated in trial by calling witnesses and conducting cross and direct.  GAL and π objected at trial, stating that the attorney must ask the questions prepared by the GAL.  TC said NO.

I:  Whether an attorney representing a minor child in connection with a custody dispute may advocate a position that is contrary to that of the child’s guardian ad litem? YES
ROL:  BIC include the child’s interest in sustained growth, development, well-being, and continuity and stability of its environment.  An atty for a child may be appointed, when ct finds that custody, care, education, visitation or support of a minor child is in actual controversy”; it is w/in trial cts discretion to determine whether to allow the childs atty to advocate a position that is diff than that recommended by the guardian ad litem 
A:  any burden on a parents right to free expression is incidental & may be sustained as furthering the important govt interest of promoting BIC
H:  ct rejects a rule that would unduly restrict the TC’s ability to receive information that might aid it in determining where the BIC lie.  It is in the discretion of the TC to determine on case by case basis, whether such dual, conflicting advocacy of position is in the BIC.  Ct agrees that ordinarily the atty should look to GAL, but the rules do not require such action in every case.


C:  custody remains w/ the grandma; mom doesn’t get kid back

B.  What is the proper role of counsel for the child ?

1.  GAL recommendation/opinion is given great weight & their only concern is the BIC
2.  in FL, a GAL has separate representation & they have to go to ct under oath & provide recommendations & observations


C.  Ideally, the 2 individuals work together to ID the best interests of the child



1.  what went wrong in Schultz?

A) In order to take a child away from the biological parents and give custody to a 3rd party, you need to show that the BP are guilty of abuse, neglect, abandonment or are unfit.
I.  ALTERNATIVE APPROACHES  p 566


A.  Tender Years Presumption  

1.  Pusey v Pusey – F gets custody of older son & M gets custody of younger son.  Ct says that up to this day, if everything else equal, ct applied Tender Years & gave M preference as the “more fit parent”.




I:  whether the Tender Years Presumption is const ?    NO
ROL: tender yrs presumption represents an unconst gender based classification which discriminates b/w fathers & mothers in child custody proceedings solely on the basis of sex  

2.  Public Policy – against Tender Years ( maternal preference lacks validity b/c it is unnecessary & perpetuates outdated stereotypes

3.  Tender Years was relied upon for years

A) traditionally women & kids were property & belonged to the husband; & if there was separation, the kids stayed w/ the father & the mom had no legal standard to assert parental rights

B) this started to change during the right to vote, marriage acts, etc

C)  Tender Years continued until the concerns of gender bias & now the concern is the best result of the kids & to not do so in any way that is stereotypical



4.  Pussey Case strikes down tender years doctrine !




A) primary caretaker substitutes tender years w/ same goal of best interest of child


B.  Primary Caretaker Presumption  p 569

1.  Garska v McCoy – M got knocked up at 15 by F while living w/ grandma.  She moved home & F didn’t support her while preg but did send care package when son was born.  Son got sick & grandpa tried to get his bills covered through his insurance but was denied until grandpa could adopt the grandson.  When F heard about adopted he filed petition to get custody.  Both custody & petition were joined and TC award son to F based upon: natural father, education, intelligence, finances, economic enviro, appearance/demeanor, & motivation.  

ROL:  BIC are best served in awarding them to the primary caretaker parent, regardless of sex; there is a presumption in favor of the primary caretaker parent if they meet the minimum objective standard for being a fit parent – regardless of sex;  a childs best interest is served by awarding custody to primary caretaker parent regardless of sex
A:  F showed sufficient support (15 wk) to show interest in the kid to allow for adoption petition; but M was not shown to be unfit & there is no justification for removal of custody.  Since the parent who is not the primary caretaker is usually richer, the later welfare of the kid depends to a large part on the level of support payments.

H:  To determine who should be the primary caretaker, court considers: (1) meals preparation; (2) care; (3) social interaction; (4) more loving/present.   These factors give preference to the primary caretaker.  
C:  custody goes back to the mom.  In custody disputes where the facts demonstrate that child care/custody were shared in an entirely equal way, no presumption arises & ct must look into other relative degrees of parental competence.  Where 1 parent can show w/ regard to a child of tender years that they are clearly the primary caretaker, then ct must only determine if that primary caretaker parent is a fit parent.  When they achieve the minimum, objective standard of BX which qualifies them to be fit, ct must award the child to the primary caretaker parent.



2.  Primary Caretaker replaces Tender Years

1. cts confer a custodial presumption in favor of the parent who has assumed the status of primary caretaker



3.  Diff b/w “primary caretaker” & “psychological parent”

1. Psych parent – one whom on a continuing day-2-day basis thru interaction, companionship, interplay & mutuality, fulfils the kids psychological needs


A) both parents can technically be such; while only 1 can be the primary care


B) while you may be financial supporting the child – you aren’t auto psych parent

2. Primary caretaker – move involved parent 


A) only 1 parent can be “primary”

3.  can you be a primary but not psych at same time? 


A) usually primary goes hand in hand w/ psych 


C.  Joint Custody – preferred method of custody 

1.  Squires v Squires –  M & D were married & lived together for 4 months – had a kid; got divorced.  Both parents were fit for joint custody but hostility b/w them led TC to not want to give joint custody, but said that hostility alone was not a reason to deny joint b/c benefits outweighed detriment.  App Ct affirmed the joint custody.  M argues that w/o substantial parental coop, joint custody is undesirable.  D argues that the law doesn’t say that the parents must agree on joint custody.

I:  whether parties who are good parents & they place the interests of their child first should be denied joint custody due to their hostility & refusal to coop w/ each other?

ROL:  joint custody determinations - ct must consider all relevant factors & form a result which is in the best interest of the child, just as req’d when ct grants sole custody.

A:  when a kid cant be raised by a married couple –joint custody is the next best thing.  Child would continue to be reared by both parents & have benefit of shared decision-making w/ respect to important matters, w/ neither parent being designated as primary custodian or any other secondary status.  Ct should look into future & likelihood of future coop b/w parents.

H:  even when joint custody is awarded, ct may designate where child shall usually reside, & make orders necessary to properly effectuate joint custody.




C:  just like gender, its impermissible to prefer sole custody over joint.  Joint custody it is

Dissent: JC is not a prob solver, but a pernicious prob causer. Before awarding JC, TC should be req’d to find the parties are presently emotionally mature adults capable of coopertaig & sharing decision-making involved in raising a child.


D.  Past Division of Parental Responsibility  p 579

1.  Young v Hector – M is atty and F is architect; move to Miami and get a nanny b/c M works late, but gets the kids to school and puts them to bed on the weekend.  Dad never got a job and instead traveled a lot.  The parties “separated” but he continued to live there.  He got more involved with raising the kids.  F & nanny managed the children together;  H says his role is “Mr. Mom” and thus the primary caretaker.  Couple file for divorce and TC gives primary custody to M.  F appeals and argues that he should have primary custody of the children.  (He probably wants the economic advancements associated with it – child support, awarded house.)  He alleges gender bias since TC inquired to why he couldn’t go get a job.  If he was a woman, then the court would have never inquired about this. 
ROL:  3 factors:  (1) economic stability; (2) more constant presence; (3) better anger management skills; TC decision as to which parent should be awarded primary residential custody of kids should attempt to preserve & continue the caretaking roles that the parties have established 
A:  here, the cts award of primary residential custody of kids to the atty mom has the effect of not continuing the caretaking roles that the parties have established; a parents financial resources (or lack of) should not be a determinative factor in deciding which parent should be primary residential parent



H:  award of alimony to the architect dad was inadequate 



C:  ct decides whether the custody was in the BIC, based on parents past caretaking roles 



Dissent:  when using economics in deciding custody – too much emphasis on money & 



not enough of capability to be a parent


G.  ALI (American Law Institute) Approach to Custody:
· Standard:

· Custodial allocation – court should allocate custodial responsibility so that the proportion of custodial time the child spends with each parent approximates the proportion of time each parent spent performing caretaking functions for the child prior to the parents’ separation…..(pg. 588)

· Based on prior percentages
· Enter order that would mirrow what happened before parties separated

· This preserves relationbships that both parties have w/ the child & takes into account childs preference
· Objectives:

· Need to preserve relationship of parent by estoppel

· Child’s preference

· No separation of siblings

· Avoid impractical splits

· Avoid substantial harm

· Disadvantages from using the ALI approach:

· Might not actually be in the BIC

· Does not take into account the “quality” of the parenting provided to the child

· Parents would be able to “game” the system – ie: in this case, once the father knew that the mom wanted a divorce, THEN he started spending time with children.

· 50/50 is not the best choice either b/c the child they don’t have a since of “home”.

· How does this differ from BIC
· Looks at prior caretaking duties & the BIC factor of primary caretaker doctrine 

· ALI approach chooses primary as dominant over all other factors

· Will not permit this if it will harm child or will split kids up 
· What policies are we setting forward?

· Settlement issues

· Reduce the hostility between the parties

· Class Notes about ALI:

· ALI is composed of judges and prominent family law attorneys and is very must like a unit  = form model act – the legislatures take the ALI into the account when creating law

· “Parenting Plans”

· Alternate approaches:

· Flip of a coin – only fair if the parents are equally good/bad 
· Kids stay in home, but parents switch out every month or year

I.  ALI Principles of Family Dissolution


A.  Sec 2.08 “Allocation of Custodial Responsibility” (sort of physical custody)



1.  in proportion to time spent prior to separation


B.  Sec 2.09 Decisionmaking 

1. ct should allocate responsibility for making significant life decisions on behalf of the child; including decisions of the kids edu & health to 1 parent or 2 jointing in accordance w/ BIC

2.  the following are considered:


A) allocation of custodial responsibility under 2.08 above


B) level of each parents participation in past decisions making on behalf of the child;


C) wishes of the parents;


D) level of ability & coop the parents demonstrated in the past
I.  Modification  p 594


A.  party seeking modification has burden of proof



1. standard for mod is higher than for an initial custody determination

A) this is b/c cts favor finality of judgments & want to avoid the disruptive effect of changes in kids lives post-divorce

2.  most common standard is “material or substantial” change in circumstances after original decree


A) most strict standard is UMDA’s = req serious endangerment for modification 



1) w/o seriousness – parents must wait 2 years to apply for a mod!


A.  Change in Circumstance  p 595



1.  Uniform Marriage & Divorce Act 




A) must wait 2 years before applying for modification

1) standard: change of circumstances based on new facts/or unknown before 1st custody decree

B) the original agreement will be upheld during 2 year period unless any of following are shown: (presumption against changing custody)





1) custodian agrees to the modification;

2) child has been integrated into the family of the petitioner w/ consent of the custodian; OR

3) endangerment

a) childs present enviro endangers seriously his physical, mental, moral, or emotional health, & the harm likely to be caused by a change of enviro is outweighed by its advantages 




C) atty fees/costs can be awarded if parties apply for modification w/o cause 





1) vexatious or harassing 

2.  Hassenstab v Hassenstab – M & D married & had a kid; then divorced & M got custody. 5 yrs later D wants modification of custody b/c he claims M is suicidal & gay.  TC denied modification & app affirmed.

I:  whether a parents sexual orientation should be considered a “change in circumstance” to constitute a modification of custody arrangement ?  NO
ROL:  a parents sexual activity is insufficient to establish a material change in circumstances justifying a change in custody absent a showing that the minor child was exposed to such activity or was adversely affected or damaged by reason of such activity.  party seeking modification of child custody bears burden of showing that a material chance in circumstances has occurred.  Usually custody of a minor will not be modified unless there has been a material change of circumstances showing that the custodial parent is unfit or that the BIC req such action;  party seeking modification of child custody bears burden of showing that a material change in circumstances has occurred 
H:  Although the kid knew that her mom was gay & had sex while she was there – no evid that any harmful effect happened to kid b/c of such.

C:  evid does not show that kids best interests would req a change in custody; D failed to meet burden of proof of material change in circumstances – so kid stays w/ mom

3.  Wetch v Wetch – H & W married & had 2 kids. When parents got divorced, agreement was the M took kids & D had liberal visitation.  Later M wanted to move out of state w/ the kids & D got angry & tried to get physical custody.  D didn’t get awarded custody – but M was prevented from moving further than 60 miles away.  Just a few months later M up & moved 5 states away – which prompted D to file for change of custody.  TC in reviewing D’s motion, failed to consider evid of the prior conduct before the last hearing (2 months prior).  D ended up w/ the kids anyhow & M is now appealing.

I:  how old facts should play into modification issues ? whether prior events to the original custody hearing should be reviewed when modification is sought?

ROL:  when cts considerers a request to modify an original custody award – ct must determine 2 issues: (1) whether there has been a significant change of circumstances since entry of the original divorce decree; & if so (2) whether the changed circumstance req in the BIC that custody be modified

A:  M conceded that her moving 5 states was a significant change in circumstance, but that it doesn’t justify a custody mod.  Also, M claims domestic violence of D towards her; but D argues back that M was abusive & neglectful to the kids.  D also says that the prior D/V cant come in b/c of res judicata.  Ct doesn’t buy what days offering.  Ct says that Res cant be used so strictly as to preclude justice.

H:  in deciding a change of custody motion, if the previous custody placement was based upon the parties stipulation & not by consideration of evid & ct made findings, the ct must consider all relevant evid, including pre-divorce conduct & activities, in making a custody decision.



C:  evid of prior conduct should be admitted into evid & thus TC was wrong bitches.

4.  Rose v Rose – original dissolution – D was an ass & M suicidal – but M got kids.  Yr later in divorce action D was still an ass, but M was mentally better so M got permanent custody.  3 yrs later M wanted to cut back D visitation & D got pissed & filed for custody.  

A:  Ct says the kid is being tossed around too much & visitation should be limited. Ct reviews parents & finds that M is emotional trainwreck, while D has shaped up due to a 2nd marriage.  H:  D gets custody b/c he is more stable & kids best interests will be served.  M gets shitty visitation but doenst have to pay child support.



5.  in determining BIC in custody & visitation matters, factors to be considered: 

A) relationship of the child to each parent prior to the commencement of the action or any subsequent hearing;

B) desires & wish of the child if o f an age of comprehension regardless of chronological age, when based on sound reasoning; 




C)  general health, welfare, & social BX of the minor child; & 




D) credible evid of abuse inflicted on any family or household member




* ct may also consider moral fitness of the parents & the parents sexual conduct



6.  Wat standard was applied?




A)  Hassenstaub – material change in circumstances 




B)  Wetch – (more broad) 

C) what should the standard be?  Material change in circumstances that adversely affects the child; good faith; events closets in time are most important; BIC



7.  Modification:




A) Change in circumstances & BIC





1) are they the same ??




B)  who bears the burden of proof ?!





1) party moving for modification has BOP
2) initial custody battle – neither party has BOP ( both put on evid & ct decides


B.  Relocation  p 605



1.  Noncustodial parents may relocate regardless of the bond they have developed w/ their kid




A) custodial parents may ONLY move away w/ the consent of the former spouse





1) otherwise a ct application is reqd for relocation!  Bullshit

2) if noncustodial parent objects (no consent) there is a clash b/w custodial parents interests in self-determination & the noncustodial parents interest in the companionship of the child




B) w/ relocation cts use diff approaches:





1) presumption against removal as their point of departure; 





2) presumption in favor of removal; OR





3) or the approach of BIC




C)  Dad has custody & wants to relocate ?  

1) presumptions for & against ? 





2) BOP ?

a) burden is on the noncustodial parent to produce evid (not just that visitation will change, but that change will negatively affect the child)

2.  Baures v Lewis –  M married D who was in Navy.  M & D had an autistic child & decided to move when D retired from Navy to M’s home state so the grandparents could help raise the kid.  Before D retired, couple divorced & entered into a consent order saying they wouldn’t leave the state w/ the kid.  Year later B filed request for relocation to home state.  M claimed that she was broke & couldn’t afford to live on her own & needed her parents help.  TC denied the relocation b/c they thought it would adversely affect D’s visitation w/ kid; thus not BIC.

ROL:  2 part test for removal cases:  (1) good faith reason for the move; & (2) kid will not suffer b/c of the move




* moving party has BOP of 1 & 2; & also a needs to make a visitation proposal

A:  TC said that M failed to show “prospective advantages” of moving away & that proximity of both parents is important to a special needs child.




H:  b/c the trial was held so long ago & things may have changed, case remanded




C:  D finally consented to the move & actually moved to M home state later

3.  2 part test for removal:  where moving party has burden & 1) must prove good faith reason for the move; & 2) child will not be harmed by the move


A)  exs of good faith reasons for move:

1) custodial parent has large extended family elsewhere, child will have better edu, health, & leisure opportunities, etc

B) if custodial parent fails to provide evid of such reasons, noncustodial parent will have no duty to go forward & auto a judgment denying removal will be entered

C) but if custodial proves (1), then burden goes to noncustodial parent to show evid opposing the move as either not in goof faith or inimical to the childs interest

1) ex: challenging the move as pretextual & show that custodians past actions prove bad faith, proof that moving the child will remove them from an extended family they are already around, or show that the new location is inadequate for edu, health, etc

2) burden is on noncustodial parent to produce evid that not just that visitation will change, but that the change will negatively affect the child

4.  FL Relocation Standard – No presumption shall arise in favor of or against a request to relocate when a primary residential parent seeks to move the child and the move will materially affect the current schedule of contact and access with the secondary residential parent.  
A)  In making a determination as to whether the primary residential parent may relocate with a child, the court must consider the following factors:

1. Whether the move would be likely to improve the general quality of life for both the residential parent and the child

2. the extent to which visitation rights have been allowed and exercised

3. Whether the primary residential parent, once out of jurisdiction will be likely to comply with any substitute visitation arrangements.  

4. Whether …… (supplement p. 138)

B) in FL – presumption is for shared legal custody & a primary residential parent is ID’d


1.  can argue for a custody alteration – must be a change in circumstances 

FL RELOCATION STATUE BAR PREP HYPO  (handout & slide)

	Factor
	Facts
	Application
	Result

	* past visitation
	* D=involved; M=w/held custody for no reason
	* D conduct = favors staying; M=negative 
	* doesn’t favor relocation

	* continued meaningful relationship 
	* M blocks D now
	Ohio is far
	* no relocation

	* costs
	* 
	* 
	* 

	* likelihood of future compliance
	* M not complying now 
	* so if they move, even less compliance
	* no relocation

	* BIC
	* 
	*  
	* 

	* quality of life
	* escape from Dad (no evid of life improvement 
	* moving to escape doesn’t improve life
	* does not favor relocation 


· Need ct permission to relocate

· No presumption ( both parents must set out their side of the case

· Moms conduct here is negative & is prob not BIC

I.  what IS visitation?


A.  variations in terminology: “parental access” or visitation or “parenting time”


B.  notion of :”time – sharing” as a variant of custody

C. Contracts Joint Physical custody – not necessarily equal parenting time;

1. but you wouldn’t really call it “visitation” anymore…

I.  Schedules & Types of Visitation


A.  visitation guidelines based on age



1.  ex: Pima County, AZ visitation guidelines (HO)


B.  In-person, phone, therapeutic &/or virtual visitation (HO)


C.  Limits on visitation:



1.  no drinking (or smoking), no wild parties, no lovers present, etc

I.  VISITATION  p 612


A.  Uniform Marriage & Divorce Act   §407. Visitation
a. Parent not granted custody of the child is entitled to reasonable visitation rights unless it would seriously endanger the child’s health.

b. Court may modify an order granting or denying visitation rights whenever modification would serve the BIC;

· but court shall not restrict visitation unless harm to child’s health

c. There are 2 exceptions to this rule (BIC standard)

1. Visitation rights should be arranged to an extent and in a fashion which suits the child’s interest rather than the interest of the parents

A) judge should never compel noncustodial to visit the child
d.  Judge must hold a hearing and make an extraordinary finding to deprive the noncustodial parent of all visitation rights

   1. to completely cut off visitation - judge must also find that visitation would endanger “seriously the child’s physical, mental, moral, or emotional health.”  This is an elevated standard beside BIC to prevent the denial of visitation to noncustodial parent on the basis of moral judgments about parental behavior.
B.  for a parent visitations to be supervised – parent contact w/ the child has to be physically or emotionally harmful to the child
C.  Eldridge v Eldridge –M & D divorced & agreed to joint custody of 2 kids.  M got a live in GF & D moved for sole custody & TC awarded him custody; also kids got a GAL.  GAL says regular visitation w/ M was essential & recommended regular visitation rights for M. M later moved for better visitation & D opposed.  M got expanded visitation & then D appealed & App Ct reversed saying that kids shouldn’t be allowed to sleepover @ M’s b/c M had a GF.



I:  should M get unrestricted overnight visitation including having gay GF sleep over? 

A:  TN SupCt heard the case & D claims that M GF shouldn’t be at house when daughter sleeps over; App Ct says they didn’t rely on lesbianism as denial of sleepover, yet didn’t have any legal basis for decision.  SupCt says that there is no harm to the child & testimony shows that the GF isn’t harming anything.  App Ct shouldn’t tweak what the TC has decided & AC can only make changes when TC erred.  

H:  unless TC was way wrong, AC cant do shit.  Since there was no evid of harm & that sleepovers while GF was home are not detrimental, M’s visitation should not be limited just b/c she has a live in homosexual partner.



C:  M still gets to have sleepovers even tho her GF will be there
D.  Zummo v Zummo –  M & D got married.;  M was jew, D was half ass catholic – prior to kids M & D decided to raise the kids Jews.  Kids were raised Jew & D participated in the Jew faith.  Once parents separated D didn’t take the kids to Jew classes & M is pissed b/c its interrupting Bar Mitzvah training. 

I:  whether a custody order that limits the fathers right to take his kids to church services violates a constitutional right? Here YES

ROL:  each parent is free to provide religious exposure & instruction during any/all periods of legal custody/visitation w/o restriction; unless it may cause harm to the child.  Party seeking the restriction MUST demonstrate by competent evid that the belief or practice of the party to be restricted actually presents a substantial threat of present or future harm to the particular kid in absence of the proposed restriction, that the restriction is the least intrusive means adequate to prevent the specified harm (present or future harm standard)
A:  TC applied BIC & found that D right to expose his kids to his religious beliefs was appropriate; but ct found that parents agreement regarding the kids religious training was unenforceable.  TC also said that being dragged 2 2 diff churchs would confuse the kids

H:  D can take the kids to his church, but still has to take the son for bat mitzvah training Sunday mornings even if its during his custody time.

C:  “benign neutrality” not going to favor one parent over the other w/ religious training; restrictions cant limit or interfere w/ the parents choice of religion & teaching his kids such

Notes:  Kendal compared to Zummo – Kendal had a negative impact b/c they thought their Mom was going to hell & D made the other religion sound horrible.  Here is was just a fight over which religion is more important


D.  Pre-Divorce Religious Training Agreements



1. policy reasons that such religious agreements have no legal effect:




A) too vague to show a meeting of the minds or to provide a basis for enforcement; 

B) enforcing it would promote a particular religion, its serves no secular purpose, & gets the cts tangled up in religious matters; &

C) enforcing such an agreement would be against public policy  embodied in Establishment Clause & Free Exercise Clause – that parents are to be free to doubt, question, & change their beliefs, and free to teach their kids any religion they want

E.  Troxel v Granville – M & D never married – but had 2 kids.  M & D separated & D moved in w/ his parents where he had the kids come for visitation.  D killed himself & now paternal grandparents want to keep having the kids come to play; but M wants to limit grandparents access.  GP petition for overnight & summer stays – M objects.  Ct grants GP 1 w/e a month & 1 week summer.

I:  Whether a statute that allows visitation of a 3rd party violates the mom’s fundamental rights?
ROL:  parents have a right to limit visitation of their kids w/ 3rd persons.  

A:  SupCt holds that state statute as applied violated M DP rights b/c TC contravened the presumption that a fit parent will act in BIC & gave no weight to M fitness. by forcing M to let 3rd parties have visitation unconst infringes on a fund parental right.

H:  State has no right to question the ability of a fit parent to make decisions concerning the rearing of that partys children.



C:  GP do not get to see the kids

· Concurring: J.Souter – states that the statute is facial invalid and the court does not have to go as far as it did. (wait for better facts)
· Concurring:  J. Thomas (no view-originialism)
· Dissent:  J. Stevens – Believes that the court should have denied certiorari.  If not, then the statute should have been invalidated on its face. When beginning analysis you should start with identification of “fundamental” liberty interests implicated by the challenged state action.  The court does not consider the constitutional rights of the CHILDREN.  (SDP 
· Dissent:  J. Scalia – Right of parents to direct their children’s upbringing = unalienable right.  State has no power to interfere with this right.  

· Dissent:  J. Kennedy – Believes that the court views that all third parties who seek visitation have no legitimate and established relationship with child.  However, this is not true.  The 3rd party in this case are the grandparents, who do have prior, legitimate relationship with children.
F.  Grandparents – all states now have 3rd party visitation statutes that permit grandparents (& sometimes others) to petition for visitation in certain circumstances:


1.  theories for GP visitation:



A) derivative rights theory –



B) family situation theory – 



C) BIC standard



D) substantial relationship 
§752.01

· (2) In determining the best interest of the minor child, the court shall consider
· The willingness of the grandparent or grandparents to encourage a close relationship between the child and the parent or parents
· The length and quality of the prior relationship between the child and the grandparent
· The preference of the child if the child is determined to be of sufficient maturity to express a preference.
· The mental and physical health of the grandparent or grandparents
· Such other facts as are necessary in the particular circumstance
· (3) This act does not provide for grandparental visitation rights for children placed for adoption under chapter 63 expect as provided in §752.07 with respect to adoption by a stepparent.
· This has been unconstitutional in 2001 by Bel-Air
3rd person Standards – Any person, anytime…


A.  Washington SupCt



1.  state may interefere only to prevent ___



2.  visitation permissible only to _____



3.  any person too broad


B.  US SupCt



1.  must afford special _____ to ______’s _____



2.  parent enjoys presumption of acting in _______



3.  *** slides



4.   

I.  


A. presumptive validity to parents


B. shift BOP to 3rd party


C. interruption of visitation will be harmful

I.  STEPPARENTS  p 630

A.  Kinnard v Kinnard –  H had a kid, then married W.  When they split – ct award H & W shared custody of kid (so W was stepmom).  Ct said that if W was cut out it would be bad for kid.  H appealed.  Dr found that step mom was psychological parent of kid & that W should get visitation of step-daughter.



I:  whether a step parent can assert custody/visitation of a step kid ?  Y
ROL:  parental custody is preferable and only to be refused when “it clearly would be detrimental to the child”
A:  removing step mom from kids life would cause severe & irreparable harm.  M & kid had a strong emotional bond & shouldn’t be broken. C:  step mom gets visitation of daughter.

B.  Simons by & Thru Simons v Gisvold – H & SM raised daughter.  H died & bio M tried to get kid.  SM argued that they should share custody; ct said NO – biological M kept loving, caring relationship & was good bio M ( ct said that bio should be given custody of kid b/c natural parent has a paramount right to custody when the child wouldn’t sustain serious harm or detriment.

* The parents had daughter and divorced shortly after she was born and dad remarried.  The new wife became child’s primary caretaker.  Dad died of cancer. Both the moms sought custody.  Each of them had a strong relationship with the girl.  TC said the biological parent’s right trumps the psychological parent’s right, unless there is a showing of unfitness of the biological parent.  Ct. of Appeals said TC was correct in applying the HTC(harm to child) test with the presumption in favor of the biological parent.
ROL:  Parents generally have the right to the custody and companionship of their children superior to that of any other person.  This right is not absolute and may be forfeited because of unfitness or abandonment.  Natural parents have paramount right to custody unless ct kinds BIC to award psychological parent custody to prevent serious harm or detriment to welfare of kid.


C:  biological M gets kid over SM who raised the kid from baby.

C.  Quinn v Mouw-Quinn – H & W married & made no babies.  They divorced & W had a daughter w/ another man.  Then H & W remarried & had 2 kids of their own.  When they remarried the H took the daughter in as his own & parents never told her any diff. H later filed for divorce & custody of the 3 kids (2 his & the daughter from W); W counterclaimed for custody.  TC granted W custody of all 3 while giving H visitation; TC found that it would be in BIC to have H visit all 3 kids.  H also has to pay child support of all 3 kids! Now W is pissed that H got visitation.



I:  should step dad get visitation of his step children ?

ROL:  right of visitation derives from the right of custody;  absent extraordinary circumstances, no visitation can be granted to a non-parent against the wishes of the natural parent absent a showing of unfitness on the part of the parent.  * siblings welfare & best interests are served by being together in custody arraignments & visitation
A:  no matter what happens in AC, M keeps custody of the 3 kids – issue is about visitation.  Interests of the 3 kids are far more important than any petty dispute b/w parents & steps.  The mental/moral welfare of the kids is paramount of the natural parents custodial rights of kids.



H:  D gets visitation of all 3 kids at the same time, even tho 1 kid is not his

Dissent: since the M is not unfit, precedent says that D doesn’t get custody or visitation. Court should have relied on Cooper, because it addressed the issue of the visitation rights of a nonparent.  Since there is no showing of unfitness of W, her wishes should trump H, as a 3rd party to child that’s not is.  
I.  UNMARRIED PERSONS  p 638


A.  Biological Mothers


B.  Biological Fathers


C.  Complications for Same-Sex Couples


D.  Fathers  

1.  Stanley v Illinois –  M & D lived together & had 3 kids.  When M died, D lost the kids too b/c under IL law “kids of unwed dads become wards of the state upon death of the mother”.  D claimed he had not be proven to be an unfit father & since married fathers & unwed moms couldn’t be deprived of their kids w/o such a showing, the IL law deprived him of equal protection of the laws guaranteed to him by 14th.   

ROL:    Parents are constitutionally entitled to a hearing on their fitness before their children are removed from their custody = FUNDAMENTAL RIGHT.  A state may not deprive a natural father of custody if he has consistently cared for a child.



H:  D gets a hearing, just like wed parents would, before he loses his parental rights.

2.  Lehr v Robertson – kid born out of wedlock; bio D lives w/ M before the birth, & visits the hospital after birth, but M doesn’t put D on birth certificate; D doesn’t pay support, moves out after kid was born, & never married M.  Soon after birth M marries another man, who then adopts the daughter.  Now bio D argues that the adoption was invalid b/c he wasnt given notice.  

I:  Whether NY has sufficiently protected an unmarried father’s inchoate relationship with a child whom he has never supported and rarely seen in the two years since her birth?  YES
ROL: DP does not req that notice be given in all cases to a biological father of the pendency of an adoption proceeding concerning the child  

A:  only where an unwed dad demonstrates a commitment to responsibilities of parenting by participating in the rearing of the kid does his relationship deserve substantial protection under DP; mere bio relationships do NOT get the same const protection b/c standing alone they lack the emotional connection which is the basis of concept of family
H:  SupCt says that the rights of only some putative fathers’ merit const protection that reqs advance notice of hearings & those unwed fathers who demonstrate a full commitment to the responsibilities of parenthood are entitled to due process protection

C:  mere existence of a biological link doesn’t merit equivalent const protection.  b/c D did not seek any legal recognition of his relationship w/ his kid until the adoption, the D had relinquished the opportunity to form such a relationship.

Dissent: suggest mother prevented father from establishing relationship w/ the kid

3.  SupCt holds: unmarried father is entitled to constitutional protection of his parental rights so long as he manifests certain indicia of parenthood

A) an unwed father does not have an absolute right to notice & an opportunity to be hear before his child may be adopted

1) rather – his constitutional rights depend on the degree to which he reveals a willingness to assume parental responsibilities 



a) ie: custodial, personal, or financial relationship


2) failure to act in timely manner may result in relinquishment of his const rights

· Stanley – held that legal status (as a husband or an adoptive parent) cannot serve as the criterion for recognizing a father’s rights and obligations.  

· Lehr – held that biology alone, without meaningful involvement, is not sufficient to bestow such rights and obligations.


E.  Couples  p 649

1.  V.C. v M.J.B. – V & M are lesbians & M was planning artificial insemination before she met V; but V claims that they jointly decided to have kids.  M got pregnant w/ twins; after the birth the couple opened joint bank accounts & made each other beneficiaries in the wills.  M claims that V was not a parent, but merely a helper, & that M was “mommy” & V was “meema”.  After a yr they split & got new lovers; now V (non maternal) wants joint legal custody.

I:  Whether meaningful involvement alone, without statutes as husband or adoptive parent and without a biological tie to the child, can be the basis for recognizing a paternal interest?  What is the proper standard for 3rd party visitation rights?
PP:  TC denied V legal custody & visitation b/c she failed to establish a bond that rose to the level of psychological parent. TC gave great weight to fact it was M’s decision to have kids & not a joint call of the 2. TC said the only way V would get custody/visitation was if she showed that M was unfit - & since she didn’t, she lacked standing & was denied.  Now V is appealing




ROL:  4 elements to determine whether party is a “psychological parent”:

1. that the biological or adoptive parent consented to, and fostered, the π’s formation and establishment of a parent-like relationship with the child;

2. that the π and the child lived together in same household;

3. that the π assumed the obligations of parenthood by taking significant responsibility for the child’s care, education and development, including contributing towards the child’s support, without expectation of financial compensation (a π’s contribution to a child’s support need not be monetary)

4. that the petitioner has been in a parental role for a length of time sufficient to have established with the child a bonded, dependent relationship parental in nature. (MOST IMPORTANT FACTOR)
A:  Ct looks to legist view that children should not generally be denied continuing contact with parents after the relationship between the parties ends.  The word “parent” has broad definition showing leg. intent to leave open the possibility that individuals other than natural or adoptive parents may qualify as “parents”.  The right of parents to the care and custody of the children is not absolute.  “Exceptional circumstances” category has been recognized as an alternative basis for a 3rd party to seek custody and visitation of another person’s child.  Using the test above, π = psychological parent.  Since she is a psychological parent, the BIC standard applies.
H:  Yes, a psychological parent-child relationship that is voluntarily created by the legally recognized parent may not bee unilaterally terminated after the relationship between the adult ends.



C: visitation is granted ; joint custody is denied & physical custody wasn’t sought 

2.  Titchenal v Dexter – Tit & Dex are lesbos who bought a home together & share banking.  During relationship Dex adopted a kid & gave her hyphened last name of both moms.  Tit cared for the kid 65% of the time, but never adopted her (claims that current law wouldn’t have allowed for it anyway).  Lesbos split & Dex moved out w/ her kid.  Tit got to visit for the first few months, but then Dex cut her off from seeing the kid & stopped taking money.  Tit filed for visitation & TC dismissed & Tit appealed.  Tit argues that the ct has juris & that public policy & loco parentis allow ct to hear the case.  Tit wants ct to grant “nontraditional” family members access to cts by recognizing legal rights of de facto parents.  Ct shoots her down saying that ct cant exert equitable powers unless they 1st have juris over the subject matter.




ROL:  cts usually don’t recognize coparenting rights of gays that split 
A:  the de facto parent has failed to avail herself of the opportunity to adopt the child.  Ct. declines to judicially create a right of unrelated 3rd party visitation actionable b/c this would create a 2-tiered system in which person who could not bring their visitation & custody petitions in statutory proceedings before the family ct would turn to the lower ct for relief.  The Legist did not contemplate such a system and law does not compel.   Analysis: π urges court to grant “nontraditional” family members access to the courts by recognizing the legal rights of de facto parents.  However, ct finds no legal basis for the π’s argument that she has a right to parent-child contact in her capacity as an equitable or de facto parent.  ct’s refusal to extend its jurisdiction here does not create circumstances “cruel or shocking to the average [person’s] conception of justice”.  Π should have at least TRIED to adopt the child and did not take the proper legal steps, thus waiving her rights.  Now there is a new VT adoption law.



C:  denied visitation to lesbian partner

3.  an increasing number of cts that consider the issue are willing to recognize parental rights for persons who do not meet statutory definitions of “parent”

I.  ALI Approach


A.  “Parent” is either a legal parent, a parent by estoppel, or a de facto parent



1. legal parent – individual who is defined as a parent under other state law



2.  parent by estoppel – individual who, though not a legal parent:




A) is obligated to pay child support; OR

1) you have been to ct & the law says you have to pay;  but if you have been to ct yet & order to pay, you can try (B)




B) lived w/ the child for at least 2 years AND:

1) over that time period had a reasonable, good faith belief that he was the kids biological father, based on marriage to mom or other actions/representations of the mother, & fully accepted parental responsibilities consistent w/ that belief, &


a) reasonable belief 

2) if some time thereafter that belief no longer existed, continued to make reasonable good faith efforts to accept responsibilities as the kids father; OR

a) if they later find out they are not the father but still keep up the relationship – they can be a parent by estoppel (like Maury show)

C)  lived /w the child since birth, holding out & accepting full & permanent responsibilities as parent; OR

D)  lived /w the kids for a least 2 years, holding out as parent pursuant to an agreement w/ the kids parent

** if you want to be a parent by estoppel you need to establish that you have a legal obligation to pay child support (been to ct)

3.  de facto parent – an individual other than a legal parent or a parent by estoppel, who for a significant period of time not less than 2 years:


A) lived w/ the child; &

B) for reasons primarily other than financial payment, & w/ agreement of a legal parent to form a parent-child relationship, or as a result of a complete failure or inability of any legal parent to perform caretaking functions,


1) regularly performed a majority of the caretaking for the kid; or

2) regularly performed a share of caretaking functions at least as great as that of the parent w/ whom the child primarily lived

** de facto is harder to prove than estoppel – becoming de facto is strict to avoid unnecessary & inappropriate intrusion into the relationship b/w legal parents & their kids

B.  “Caretaking Functions” – tasks that involve interaction w/ the kid or that direct, arrange, & supevise the interaction & care provided by others; caretaking functions include but are not limited to all of:

1.  satisfying the nutritional needs of the child, mgmg the kids bedtime & wake-up routines, carig for the child when sick or injured, being attentive to the childs personal hygiene needs including washing, grooming, & dressing, playing w/ the kid & setting up play dates, protecting their safety, and providing transportation;

2.  directing the childs various developmental needs, including the acquisition of motor & language skills, toilet training, self-confidence, & maturation;

3.  providing discipline, giving instruction in manners, assigning & supervising chores, & controlling BX & self restraint;

4.  arranging education, supervising school work, communicating w/ teachers & helping w/ HW

5.  helping kid develop & maintain appropriate interpersonal relationships w/ peers, siblings, &* other family members;

6.  arranging for health-care providers, medical follow-ups, and home health care;

7.   providing moreal & ethical guidance;

FL Law  61.514 Initial child Custody Juris (in white book)

A.  Once the home state has been established – they have continuing exclusive juris so long as a parent or the child continues to live in the state


1.  that means if they relocate – juris doesn’t follow to the other state

FL LAW  p 177  61.528

A. important for clients who have relocated to FL or is leaving FL

B. they need to register their child custody order (even if from another state) in FL, or when they leave FL wherever they end up

C. idea is that all the states have come together & cooperate & only let home state decide matters & that home state keeps exclusive juris

1.  cuts down on multiple conflicting custody orders 

I.  JURISDICTION  p 663


A.  Interstate Custody Disputes  p 663

1.custody decrees are NOT regarded as final judgments b/c the state ct issuing the decree retains juris to modify it in the BIC until the kid is 18 & thus are not subject to Full Faith & Credit Clause req’g other states to recognize final judgments

A) Parental Kidnapping Prevention Act (PKPA) is a fed statute that addresses the problem by req’g states to give full faith& credit to custody decrees of other states!

2.  if there is no outstanding custody decree from another state, a ct then must determine if it has juris to entertain a custody petition

A) Uniform Child Custody Juris Act (UCCJA 1968) – 1st effort made to clarify when state cts have custody juris & when to exercise that juris


1) all 50 states have adopted some form of UCCJA


2) UCCJA gives 2 bases for the exercise of state ct custody juris:

a) Home State Juris – exists when (1) child has lived w/ a parental figure for @ least 6 months before the custody proceeding OR (2) child has moved from their home state w/in the last 6 months & 1 parent still lives in that state;

b) when child & a parent have a “significant connection” w/ a state & there is “substantial evid” in that state w/ respect to the appropriate care for the child

* if there is an overlap b/w the 2 bases above – cts look to UCCJEA

B) Uniform Child Custody Jurisdiction & Enforcement Act (UCCJEA 1997) – says that a home state juris has priority over a ct w/ juris based on “significant connections & substantial evid” w/ respect to initial custody determinations


1) 30 states have adopted UCCJEA


2) PKPA contains this same preference 

3) if a ct learns that a custody proceeding has been initiated in another state w/ juris under the Act, it must stay its own proceeding & confer w/ the other state

a) unless the other state determines that the ct that has contacted it is a more appropriate forum, the latter ct must dismiss its proceedings
2.  Chaddick v Monopoli –  M & D divorced in MA & M was awarded custody of their 2 kids & D got summers.  M moved w/ kids to FL & D moved to VA.  While kids were visiting D in summer – D filed custody petition in VA alleging that he couldn’t send the kids back to FL by plane b/c airline wanted M FL address & M refused to give it to D.  VA ct awarded D custody that same month.  M then retained a VA atty to contest VA juris & the custody award.  M argues that under UCCJA & PKPA, VA didn’t have juris & ct violated the Acts by getting involved.  M then filed a petition in FL to enforce the MA (home state) decree.  FL judge called VA judge & subsequently dismissed M’s petition claiming no juris.  M appealed & AC affirmed.

ROL: determination of whether an evidentiary hearing must be conducted regarding the issue of another states appropriate exercise of juris is w/in discretion of trial ct  

A:  FL judge must, upon learning that a proceeding concerning the custody of the child was pending in another state before FL got involved, must stay the case & contact the other ct.  So here, FL judge was correct in dismissing the FL case b/c VA was already handling it.  By M asking FL to enforce the MA judgment, M is clearly seeking to have FL ct overrule the VA cts juris determination, which ruled against her a month earlier.  Her BX is contrary to the purpose of UCCJA & the same BX that the Act sought to prevent. Act is to prevent relitigation of custody decisions of other states.

H:  Parties should be given an opportunity to be present when a judge & the judge of a sister state communicate or that a record of that conversation be made.  Also, judge must explicitly set forth in the record the reasons for the judges finding that the sister state was or was not exercising its juris in conformity w/ UUCJA.




C:  M appeal is dismissed in FL & D gets to keep the kids in VA. damn

3.  Thompson v Thompson –  M filed for divorce & custody of son in CA ct.  Ct awarded joint custody, but then M wanted to move to LA so ct had to change the order in that M would have sole custody of son once she moved from CA to LA & it would stay that way until a final more studied custody determination could be conducted.  M & son moved & 3 months later M filed petition in LA for enforcement of the CA custody decree, judgment of custody, & modification of D’s visitation privileges.  LA granted M petition & granted her sole custody.  2 months later, CA ct after reviewing their reports (study/investigation)- CA awarded sole custody to D.  D is now petition CA ct to declare LA decree invalid & CA decree is the correct order.  But D didn’t try to enforce the CA decree in a LA ct.  CA ct dismissed for lack of subject matter & personal juris.  App ct affirmed; then SupCt affirmed.

I:  Whether PKPA has an implied cause of action in federal courts to determine which of 2 conflicting state custody decisions is valid? NO
ROL: there is no fed cause of action under the PKPA to determine the validity of conflicting state custody orders  

A:  history & purpose of act was to provide auth for sister states to give FFC to their custody orders & act does not envision the determination of competition in fed ct; enforcement was meant to be done in state ct
H:  PKPA does NOT provide an implied cause of action in fed ct to determine which of 2 conflicting state custody decisions is valid.  Cong’s intent was to extend the Full Faith & Credit to custody determinations & not to create an entirely new cause of action.

4.  before 1988 – a series of fed ct decisions interpret PKPA to imply fed ct juris when cts of diff states assert juris over custody matters

A)  but in Thompson v Thompson SupCt ultimately held that PKPA does NOT provide an implied cause of action in fed ct to determine which of 2 conflicting state custody decisions is valid

1) Ct reasons that Cong’s intent was to extend Full Faith & Credit to custody determinations & NOT to create an entirely new cause of action


B.  International Custody Disputes   p 672

1.  Ohlander v Larson –  Swedish W & American M married in Utah & had a kid.  They traveled to Sweden & M stayed & went into hiding w/ kid. which severed contact with husband.  There was a series of “grab and run” of the child between the parents.  M filed petition in Utah and court granted temporary custody granted she stayed in Utah.  She didn’t listen and took the child back to Sweden.  D filed Hague Convention application for daughters return.  M filed motion to dismiss her DC petition in Utah based on HC which authorizes to judicial authority to stay or dismiss the application or judicial proceedings seeking a child’s return.  D petitioned Sweden court for return of daughter to Utah.  UC of Utah held hearing on motion to dismiss but denied solely because order of contempt entered when M ran to Sweden.  The DC found daughter was a “habitual resident” of Utah and M’s multiple removals of daughter from Utah were all “wrongful” under the Convention.  However Sweden court held daughters habitual residence changed from Utah to Sweden after she had lived in Sweden for 12 months. 

ROL: once a D files an answer,  P may voluntarily dismiss an action only w/ order of the ct, & a ct normally should grant such a petition, absent legal prejudice to D   




A:  Holding: YES.  M should be able to dismiss her own motion for dismissal.

Analysis:  The policy goals of the Hague Convention was to have ONE court make final decision.  DC failed to exercise any discretion and denied motion strictly for failing to follow court orders.

Rule:  Absent “legal prejudice” to the ∆, the district court normally should grant such a dismissal.  In determining legal prejudice the courts should look at the following factors: (1) the opposing party’s effort and expense in preparing for trial; (2) excessive delay and lack of diligence on the part of the movant; (3) insufficient explanation of the need for a dismissal; (4) the present state of litigation.  



H:  dismissed w/o prejudice & will now be litigated in sweden

2.  Silverman v Silverman –  M & D met in Israel but married in WA.  Had 2 kids, during which time they moved around a lot.  They settled down in MN until they moved to Israel, on the M’s persistence.   Mom flew back to states to file for bankruptcy & while she was gone, D got a restraining order & hid the kids passports; D claimed M was having an affair back in MA; but eventually dropped the TRO.  M & D tried to work it out & during that time M “took the kids on a trip to see US”.  She didn’t come back – M filed for custody in states & D filed for custody (kidnapping) in Israel.       

A:  habitual residence should be uniform so that parents know what the ct outcome would be (consistency).  Here the kids residence was Israel & thus D has meet his BOP under Hague. 2nd- the other way to get kids out of Middle East would be that by putting them there would put then “in grave risk of physical harm” – which ct says wont happen so M loses that part.  

H:  Israel was the kids residence & M wrongfully took the kids so ct orders kids back to D in Israel.

Dissent:  Israel is dangerous & the case the maj used was depicting the safe enviro at the time that case was decided & things have changed & there needs to be proof that the kids wont be mentally harmed by the bad BX overseas



3.  2 pieces of legist address international child custody concerns:




A)  Hague Convention on the Civil Aspects of International Child Abduction; &

1) int’l treaty adopted by 40 countries that proposes guidelines on int’l child abductions

2) Convention limits the ability of the new haven (where the child snatcher has fled) to assert juris by providing for the mandatory return of kids under age 16 to their country of habitual residence & for the abstention by the new forum from adjudicating the custody dispute

3) down side is 1 year statute of limits & the ease of evasion by nonsignatory nations

4) focus is on the juris of the domicile of the child 


a) state of ‘habitual residency” (instead of home state)




B)  International Parental Kidnapping Crime Act (IPKCA)

1) Act makes it a fed criminal offense for a parent wrongfully to remove or retain a child outside the US


a) felony is punishable by a fine, imprisonment, or both

2) Cts have rejected const challenges to IPKCA

C) Hague is the way to go & if the other country is not a signatory of the Hague – then use IPKCA

I.  ENFORCMENT  p 682

A.  Wolf v Wolf –  D & ex-W are fighting in AZ & Iowa cts over physical custody of daughter (who is now an adult).  When couple divorced – M got sole custody & primary care.  3 years later ct modified decree & gave parents joint legal custody & D got primary physical custody.  5 years later – ct modified again leaving in place joint legal custody but giving primary custody back to M.  D appealed, ct reversed & gave kid back to D.  By the time the app decision came down, kid had already moved w/ M to AZ (from IA) where M petitioned AZ ct to award her primary care – but AZ ct refused!  11 months after ct awarded primary to D & kid still wasn’t w/ him – D went & got kid from AZ & brought her back to IA.  Kid stayed for a month & then hopped a plane back to M.  M petition AZ for temporary custody but ct refused saying that IA had juris.  So M then petitioned IA to modify decree; both M & kid flew to IA to testify.  Ct ordered that all parties stay in IA until the hearings were over.  M disregarded ct order & left IA w/ kid.  Duh- IA ct denied modification to M.  Now D is suing for damages (tortuous interference). 



I:  may a parent be awarded punitive damages from the other parent for interfering w/ custody?Y

ROL:  Idea is that when we are suing for interference with parental rights, that is a suit that belongs to the PRIMARY CUSTODIAN of the child, not reserved for secondary custodial parent.  Primary physical custodian may recover tort damages for interference w/ that custody.  
B.  cts have held that damages are avail as a remedy for interference w/ the non-custodians visitation rights, on the ground that recognition of such a right might create a weapon that would escalate conflict b/w the parties

C.  US v Amer – when Amer was convicted for violation of PKPA, he alleged that the statute was unconst overbroad & vague
ROL:  When theres bad conduct of parties, they aren’t cooperating and aren’t recognizing the custodial rights of other party, as a part of the enforcement remedy, ct MAY shift the custody.  We can shift custody for violation of court orders; a challenger who engages in some conduct that is clearly proscribed by the challenged statute can NOT complain of the vagueness of the law as applied to the conduct of others
A:  the conduct for which Amer was convicted falls into IPKCA & his act of removing long-term residents of the S & retaining them for more than 6 months in Egypt in order to piss off moms lawful exercise of right to custody in NY is under IPKA; Amers argument can not succeed  


D.  Henderickson v Henderickson – 


I:  whether a change of custody is appropriate when there is parental alienation? Neglected 

ROL:  Case where we need to look at visitation rights.  Parent must be unfit to remove visitation rights.  It is presumed that visitation with parent is in the BIC UNLESS there is a showing that the parent is unfit.
Notes:  Jail is okay sometimes as a civil remedy in custody disputes as a contempt sanction; but a prolonged stay in jail is not okay b/c its excessive

* civil contempt can be used to punish poele as long as that person does have the ability to comply w/ the cts demands

* parent has key to their own cell & they can act right to remedy the prob


D.  Farmer v Farmer – 


I:  whether ct should link visitation & the payment of child support fees?

ROL:  If you don’t pay child support, cts can’t restrict visitation or access to children.  It is rejected that you link child support to visitation


H:  ct should not use payment of fees in determining visitation rights. 

Notes:  Policy – unless a failure to pay child support would endanger the child, ct shouldn’t be allowed to restrict or terminate visitation.  Bad things happen w/ ct links payment & access to the kids separate b/c you want to foster the relationships & keep the money aspect in a different action

Property Division

· Community property

· Common law – equitable distribution

· FL statute- §61.075 (p.131) – factors:

· Contribution to the marriage by each spouse

· “Marital assets and liabilities” include: (p.132)

Courts must:

· Determine marital property

· Value MP

· Divide MP

EManUEL NOTEs  ch 6 p 140
I.  Prop Division


A.  US has 2 types of prop regimes:



1.  Separate Prop (ComLaw); &



2.  Community Prop


B.  Separate Prop



1.  all prop belongs to the spouse who acquires it




A) this includes any prop derived from that prop



2.  upon divorce – ct awards prop to the spouse who has title



3. 


C.  Community Prop



1.  most comm prop states req an equal division of comm prop




A)  yet, some state adopt equitable distribution 

I.  Equitable Distribution


A.  ED replaces the title system of prop ownership & is used for a fair distribution of the spouses prop

1.  Womens movement was large part of the adoption of ED b/c feminists argued that the separate prop system failed to reflect & compensate womens contribution to marriage 


B.  ED reqs cts to take factors into account in determining the most equitable allocation of prop


1.  most states follow the UMDA in arriving at ‘just’ distribution 


C.  ED Factors:



1.  contribution 

Ch 6 – Prop, Alimony, & Child Support Awards p 696
I.  Economic Issues w/ divorce:


A.  Child support


B.  Property division



1.  what prop is at issue?




A)  identify marital vs separate



2.  how do you value that property




A)  need to get the value the property owned



3.  how should the ct divide the property ? (distribution)




A) done based on set of equitable distribution factors from the Statute: (3 steps)





1) whats marital & whats not





2) how you value it; &





3) how do you distribute it?


C.  Attorneys Fees

I.  Types of Prop Regimes


A.  Old ComLaw



1.  all property is “separate prop” (term of art)



2.  non subject to division



3.  pure title-based




A) title controlled usually by wage earner; alimony was used to support non wager 



4.  ct didn’t have auth to transfer prop b/w divorcing spouses


B.  Contemporary



1. Pure Equitable( all is marital prop subject to division 




A) title was irrelevant & didn’t matter when it was acquired




B) but it was too broad of a law; so most states adopted a new approach similar to comm 



2.  Modified Equitable & Comm Prop:




A)  Separate property to respective spouses




B)  Marital Property





1) Community Prop – division is 50/50; equally divided





2) Equitable Division- equitably divided; w/ presumption that its 50/50

I.  Marital Prop & Debt


A.  any prop acquired during the marriage that is not separate prop


B.  any debt taken on during the marriage is NOT separate debt

I.  Separate Prop


A.  Any Property:



1.  owned prior to the marriage;



2.  acquired by inheritance or 3rd party gift




A) made during the marriage to 1 party alone



3.  assets acquired in exchange




A) directly traceable to those sources



4.  Passive income from such assets

A) increase in value from the prop; but if the income is active (take million dollars & open a BnB & make lots of money its not passive)  it becomes marital money!



5.  if you jointly title anything that is separate – it becomes community!  Be careful

Marital v Separate Prop


A.  Commingling



1.  tracing



2.  transmutation


B.  Inter-spousal gifts typically



1.  pre-marital = separate prop



2.  during marriage = marital prop


C.  Increase in value of Separate Prop



1.  market forces= separate



2. marital labor or cash = marital




A)  use source of funds rule





1) create a fraction





2) numerator = separate contribution of spouse





3) numerator = marital contribution of spouse





4) denominator = marital funds/value of labor plus separate funds

I.  How to Divide


A.  2 sub parts:



1.  in what portions (who gets what)




A) based on equitable factors, presumption or a rule



2.  by what method?




A)  offset w/ other prop?




B)  lump sum or staggered




C)  title transfer?




D)  special ct order? Like qualified domestic relations orders (for pensions)

I.  Special Rules


A.  Offsetting


B.  Selling vs Buying Out


C.  

I.  Equitable Distribution


A.  Uniform Marriage & Divorce Act  $307



1.  Alternative A;  factors:




A)  duration of marriage & information relevant to:





1) ability of party to be self-supporting





2)  needs of the party





3) contribution of spouse to acquiring or maintaining prop




B)  homemaker & non-economic contributions considered





1) see – Ferguson v Ferguson




C)  Economic Fault (dissipation) considered





1)  Non-Economic fault is not a factor!



2.  Alt B


B.   when you have ED – identify the prop & debt; then value it


C.  Marital Property does NOT include:



1.  acquired before the marriage;



2.  acquired by inheritance or gift from a 3rd party;



3.  excluded by valid agreement; &



4.  directly traceable to any of these sources


D. but prop  that is initially non-marital can become marital 

1. party who asserts a marital interest in prop bears the burden of producing evid as to the ID of the prop

2. the party seeking to demonstrate that particular prop acquired during the marriage is nonmarital must trace the prop to a nonmarital source

3. if a prop interest cant be traced to a nonmarital source, it is considered marital prop!


C.  When a party petitions for a monetary award – trial ct must do a 3 part test:



1.  for each disputed item of prop, ct must determine whether it is marital or nonmarital;



2.  ct must determine the value of all martial prop



3.  ct must decide if the division of marital prop according to title will be unfair

A)  if unfair – ct may make monetary award to rectify any inequity ‘created by the way in wchih prop acquired during marriage happened to be titled’





1) in doing so, ct must consider the factors in FL $8-205(b)


D.  FL $ 8-205(b)



1.  contributions, monetsary, & nonmonestary, of each party to the well-being of the family;



2.  value of all prop interst of each party;



3.  economic circumstances of each party at the time the award is to be made;



4.  circumstances that contributed to the estrangement of the parties;



5.  duration of the marriage;



6.  age of each party;



7.  physical & mental condition of each party;

8.  how & when specific martial prop/interests in the pension, retirement, profit sharing, or deferred compensation plan, was acquired, including the effort expended by each party in accumulating the marital prop or the interest in the pension, retirement, profit sharing, or deferred compensation plan, or both;

9.  contribution by either party of prop described here to the acquisition of real prop held by the parties as tenants by the entirety;

10.  any award of alimony 7 any award of other provisions that the ct has made the respect to family use personal prop or the family home; &

11.  any other factor than the ct considers necessary or appropriate to consider in order to arrive at a fair & equitable monetary award or transfer of an interest in the pension, retirement, profit sharing or deferred compensation plan, or both

I.  Fault


A.  is economic fault relevant?



1.  see Seigel v Siegal 

A)  gambling/squandering/dissipation of marital assets considered in dividing prop (& debt))



2.  is non-economic fault relevant?

3 steps for prop distribution:


1.  identify


2. value


3. distribute 

I.  Tax & Bankruptcy Implications of Divorce


A.  prop distribution at divorce generally does not carry tax liability



1.  prop distribution is NOT taxable



2. no gain for prop shifts

B.  prop distribution (unlike alimony or child support) is not always protected from discharge in bankruptcy;


1) certain things must be shown to avoid discharge of prop award


2.  child support is NOT taxable

C.  alimony has a tax implication


1) alimony IS taxable – payor gets a cut out & recipient has to pay taxes

D. child support does not have taxes


1.  not fair to tax that b/c both parties have to support the kid

E.  Bankruptcy – 


1.  prop distribution is not always discharged 


2.  alimony & child support can NEVER be discharged 

I.  FL Law


A. FL is a  Modified Equitable distribution state



1. separate prop = non-marital assets



2.  date for determination of separate/value = sep agreement

I.  FL Factors:


A.  economic & non-economic contributions to marriage & career or edu


B.  Duration of marriage


C.  economic circumstances


D.  financial misconduct if w/in 2 years prior to filing, or at any time after filing

I.  FL Rule on Increase in Value During Marriage

A.  increase in value as a result of spousal effort or expenditure of marital assets/funds = MARITAL 
I.  DISTINGUISHING MARITAL FROM SEPARATE PROPERTY  p 700

A.  Innerbichler v Innerbichler –  H owned a business (starting up) prior to marriage; & soon after the marriage business took off & became successful.  When couple divorced, W got 50% of the increase in value of the business!  (2.5 mil).  H appeals b/c he doesn’t want to pay the bitch that much.



I:  was the increase in appellants (husbands) company considered marital prop?

A:  MD statute holds that marital property is NOT: (1) acquired before the marriage; (2) acquired by inheritance or gift from a third party; (3) excluded by valid agreement; or (4) directly traceable to any of these sources.  Appreciation in value can be assessed to marital property – marital effort rule – it becomes marital property because the increase in value took place over the course of the marriage.   C:  wife gets to keep the 2.5 million

B.  Stock v Stock – lady met a guy & stole him from his wife.  They ran away together & lady gave the guy money to pay off spousal support for leaving his wife.  Soon after, they lady & guy got married; but Lady had bought a house in her name only before the marriage.  Home purchased w/ premarital prop; mortgage payments during marriage reduce debt v home.



I:  how does ct handle mixed marital & nonmartial prop ?

ROL:  “source of funds rule” ( a spouse contributing non-marital prop is entitled to an interest in the prop in the ratio of the non-marital investment to the total non-marital & marital investment in the prop.  The remaining prop is characterized as marital prop & its value is subject tot equitable distribution.  Thus the spouse who contributed non-marital funds & the marital unit that contributed marital funds each receive a proportionate & fair return on their investment.

A:  Ct. said it was trying to preserve her interest in property she paid for and balance that with fair and equitable distribution of property…she got house in the end. Since W contributed 38,000 to H prior to their marriage, then the equitable and rational approach would be to cause an equal amount in non-marital assets of Mr. Thomas to be treated as martial assts since they were expended for his benefit and to satisfy his legal obligations.  In any event, because of the consumption of $38,000 premaritally, for the benefit of Mr. Thomas, then of those total stock sales would be subject to equitable division.

House:  purchase price amount of money paid during relationship over equity (selling price-original purchase price) and that percentage was called marital property.  About 7% of equity was considered marital.  

C.  Class Notes:

· Inception of title theory (MIN)– where the status of property as separate or marital is fixed at the time it is acquired and, despite later contributions by the other spouse, remains separate
· Status of prop as marital or non-marital is fixed at purchase price
· Source of funds Rule (MAJ)– where the property is considered both separate and marital in proportion to the contributions (monetary or otherwise) separately and jointly provided; 
· Potion of proip (or increase in value)
· Transmutation of property theory – where separate property is converted to marital property whenever there is any contribution of marital property.

I.  Inchoate Issues


A.  inchoate = Non economic contributions to the acquisition of property



1.  are they property?  How are they valued?



2.  stay at home mom isn’t paid & she doesn’t have a paycheck to show her work in the home

B.  inchoate prop= degrees, reputations, pensions, future commissions, workers comp, PI or lottery winnings, etc


1.  creates difficult separation probs


2.  are they prop ?


3.  pensions – is a future right (doesn’t exist at time of marriage)


4.  lottery winnings – usually future payments; look at the time ticket was purchased



a) b/c the award is in the future, can ct reach into future & put a value on those payments?

C.  Economic Fault – dissipation of assets

I.  DIVIDING PROP EQUITABLY – Equitable Division   p 708

A.  Ferguson v Ferguson –  H upset b/c ct divided prop & gave W better half & was given prop that she didn’t earn.  H is challenging the idea that taking prop that W didn’t ask to have transferred to her.



I:  is it w/in the cts auth to transfer title of prop to one spouse?

ROL:  a spouse who has made a material contribution toward the acquisition of prop which is titled in the name of the other may claim an equitable interest in such jointly accumulated prop incident to a divorce proceeding   C:  a judge has the power to transfer title into the other spouses name when both are on the original title

B.  Postema v Postema –  H goes to law school & W follows.  H+W had plan in which he was going to go to school first and get JD, then she would get to go back to school to be a nurse.  However, after he graduates they divorce and she doesn’t get to go back to school.  TC values law degree at $80,000.
I:  1) to what extent should a law degree obtained during marriage figure into financial arrangements at divorce?  2) how should a spouse be compensated for contributing to the increased earning power of the other spouse?

ROL:  concerted family effort is tangible & intangible support, greater assumption of household duties, change in lifestyle, postponement or personal pursuits.  MIN: law degree is proper (not alimony) b/c it is reimbursement-based, not need based; in a divorce, 1 spouses advanced degree should be taken into account in the property distribution!
A:  ct says the breakdown of marriage is the guys fault.  Most panels have agreed that fairness dictates that a spouse who did not earn an advanced degree be compensated whenever the advanced degree is the end product of a concerted family effort involving mutual sacrifice and effort by both spouses.  Degree is a product of this because W paid bills, did household chores, etc.  Ct. looked at alimony factors (based on need) and equitable distribution factors (focus on contribution during the marriage).  Ct. said when there is concerted family effort then there is an equitable claim the spouse has as to that concerted family action, which happened to be a law degree.  How to value concerted family efforts – length of marriage, sources and extent of financial support given to degree holder over the years acquiring the degree.  Rejects the earning potential approach.
H:  license to practice law is not martial prop – but it is a marital assest (equitable interest) & is treated as an equitable claim.  

C:  where an advanced degree is the end product of a concerted family effort, involving the mutual sacrifice, effort, & contribution of both spouses, there arises a “marital asset” subject to distribution wherein the interest of the non-student spouse consists of an equitable claim regarding the degree.

Notes:  Valuation method?  Restitution method – what is the value of spouses $$ & non-monetary contributions (including emotional burdens) towards attainment of the degree for which she should receive restitution

* MAJ – cts in maj states hold that educational degrees do NOT constitute marital prop!!

* MIN (like above case) – characterize prof license or advanced degrees as a marital asset subject to property division & reject the approach that considers enhanced earning capacity as a factor merely in awards of spousal support


C.  Restitution Determination



1.  step 1: what WERE the contributions?



2.  step 2: $$$ value, & best method for reimbursing




A) lower contributions = lower reimbursement




B)  longer marriage = less reimbursement




C) method could be payment for contributing spouses edu or cash

D.  Elkus v Elkus – H & W divorced after 17 yrs; during marriage W became famous opera singer making ½ million a year.  Now H claims her career is part of marital prop & he should get a cut of it b/c he helped her build that career. Ct agrees w/ H.



I:  whether a career/celebritism constitutes marital prop subject to equitable distribution? Y

ROL:  things of value acquired during marriage are marital prop even tho they may fall outside the scope of traditional prop concepts.  Carrer or celebrity status is prop; valuation: extent that H’s efforts increased value of her career (appreciation approach) MIN view !
H: to the extent that a spouses contributions & their efforts led to an increase in the value of the other spouses career, this appreciation is a product of the marital partnership & therefore marital prop subject to equitable distribution

C:  H gets some of the W monies from singing b/c the nature & extent of the contribution by the spouse seeking equitable distribution, rahtehr than the nature of the career, whether license or otherwise, that
 should determine the status of the enterprise as marital proper

Notes:  Elkus is MIN view!

E.  in Elkus & Postema – ct concluded that 1 spouse who helps the other enhance their earning power has a prop interest in the income resulting from that enhancement !


F.  Fault is relevant in ED when there is dissipation of assets


1.  FL has a 2 year window




A) need to show dissipation of assets – by hiding or gambling

B) ED presumptive split of assets is 50/50 = look at factors that allow us to provide more assets to one party based on equities to get better than 50%:





1) length of marriage





2)  interruption of career





3)  economic circumstances (diff earning capacities)





4)  children – extent spouse has been out of workforce b/c of child rearing 





5) health of the parties



2.  otherwise – you try not to bring in bad things from the marriage during ED

I.  FINANCIAL MISCONDUCT  p 722

A.  Siegel v Siegel –  Mr (D) alleged that his gambling losses should be equally distributed at dissolution, Mrs (P) alleged that they were really a dissipation of funds & were to be borne solely by Mr 

I:  whether gambling away marital assets before the divorce but during separation should fall into the distributable assets? NO – the debt belongs to the gambler, w/o offset or credit

ROL:  admitted dissipation is presumptively fraudulent; financial dishonesty or unfairness b/w spouses, or overreaching also can be material; contribution of ea party to the acquisition or dissipation of marital prop is to be considered in determining equitable distribution of prop
H:  the debt belongs to the gambler & there is no offset or credit; ct is unconvinced of the actuality of the alleged losses or Mrs knowledge of them


B.  41 states authorize taking economic misconduct into account when dividing up property at divorce



1.  FL has a 2 year looking back rule to see what has been going on

I.  PENSIONS & OTHER DEFERRED INCOME p 724

A. Laing v Laing – H & W were married for 20 yrs & now are fighting over H pension in the divorce


I:  are non-vested pensions marital prop?

ROL:  “vested” pension & retirement benefits are subject to division by a divorce ct; a spouses nonvested pension rights are properly characterized as marital property
A:  reserving juris is the best approach b/c it parallels societal goals of retirement benefits generally (providing financial security to participants); a present lump sum award to the non-employee (present value approach) calculated on a pension which has not vested does not necessarily promote that purpose.

H:  non-vested pension should not be considered when TC makes initial prop division at time of divorce. If & when employees pension vests & if parties are unable to reach an agreement on their own, the non-employee may then seek the pension division 

Note:  other juris on pensions = * split in cts re: divisibility of non-vested pensions, but trend is towards divisibility. MAJ (Laing) 


B.  Pensions – constitute a significant part of the marital prop

1.  “Vested” pensions = rights are NOT subject to forfeiture if the employment terminates (voluntarily or involuntarily) prior to retirement


A) if employee were to quit today they would be able to draw on the pension



2.  “Non-Vested” Pensions = are subject to forfeiture 




A)  if the employee was fired today – they would lose their right to a pension



3.  MAJ – under MAJ vested & non pensions are marital prop subject to equitable distribution 




A) MIN: vested, but NOT non-vested, pensions are martial prop subject to ED



4.  there are 2 primary methods of valuing & dividing pension benefits:




A)  Present value approach; &

1)  factors the contingencies to collection into a ‘reduced to present value’ calculation; ct determines a fraction of the present value representing the marital contribution to the accrued pension; numerator is the # of yrs the pension has accrued during the marriage & denominator is total # of yrs during which the employees spouses pension has accrued

a) once the calculation is complete, ct may award the pension interest to the employee spouse & give the non employee spouse an offsetting amount of other assets





2) numerator = # of years pension accrued during marriage





3)  denom = total # yrs invested in pension





4)  




B) Reserved Juris Approach

1) determining the spousal shares by a formula but retaining juris until payments actually are received

2) employee spouse pays fraction of each pension payment actually received 



5.  2 kinds of plans

A)  Defined Benefits Plan – pension was a promise to pay out a certain amount of money based on salary, work history, etc; but employee wasn’t allowed to pay into the account only the boss was

1) difficulties in valuing b/c you don’t know how long they employee will stay, how long they will work there, etc

B) 401K – employee has a certain amount of money w/held on tax free basis & the  employer matches & the employee when he retires he can take out of the 401K but has to pay a little bit of tax when he w/draws it


1) easier to deal w/ b/c you have a prospective idea of payout later



6.  Pensions Valuation Methods




A)  Immediate Offset – hard to get final total; must make assumptions about future plans

B)  Deferred Distribution (QDRO) – 

* Cong came to the rescue of the dependent spouses (ERISA) 


- REACT = applies to retirement benefit plans covered by ERISA

+ under REACT, QDRO can be filed w/ the administrator of the employees spouses pension plan; if & when the employees spouses pension vests & matures, the plan administrator makes appropriate payments directly to the non-employee former spouse in accordance w/ the QDRO



7.   Coveture Fraction




A) numerator is total # of yrs of service during the marriage




B) denominator is the total yrs of service




C)  if married & worked 10 yrs & worked total of 20 yrs





1) coverture fraction is 10/20





2) applied via QDRO to monthly payments


C.  Niroo v Niroo – 
I:  whether anticipated renewal commissions on insurance policies sold by a spouse during marriage but accruing after divorce are marital prop?

ROL:  commission is a vested right, a valuable asset not separable from the original policies sold during the marriage & thus part of the couples shared marital assets


D.  FL Law & Pensions



1.  Distribution of Retirements Plans – white book p 133

A) parties who receive a 10 yr reference for fed, state, & military plans – there is a 10 year retirement req before the employees pension vests

B)  all vested & non vested are into the marital estate & subject to valuation 

C)  must get special orders when you have fed/state plans which are similar to QDRO

I.  ALIMONY   p 731


A.  Spousal support – payments made before the parties are divorced (aka maintenance) 



1.  the money is called alimony after the divorce




A) alimony is taxable – payor gets a break; payee gets taxed

2.  S/S = award of future payments to 1 spouse payable from the future earning of other spouse


B.  Policy for economic relief:



1.  need



2.  status



3.  rehabilitation



4.  contribution




A) restitution




B) compensation –forgone opportunities 




C)  return on investment



5.  partnership

A) Comm Prop states have adopted this approach for division of assets b/c they divide all prop 50/50


C.  MAJ approach to alimony; 2 part analysis



1.  is persons seeking alimony entitled to alimony?



2.  how much, & for how long?

I.  FL Alimony Statute  (in class) 


A.  

I.  STANDARDS  


A.  Uniform Marriage & Divorce Act



1.  Maintenance – will be awarded only if ct finds that the spouses seeking support:




A) lacks sufficient prop to provide for his reasonable needs;

B)  is unable to support themselves thru appropriate employment or is the custodian of a kid whose condition/circumstances make it appropriate that the custodian not be req’d to seek employment outside the home;

2.  maintenance order shall be in amounts & for periods of time the ct deems just, w/o regard to marital misconduct, & after considering all relevant factors including:




A) financial resources of the party seeking maintenance;




B)  time necessary to acquire sufficient edu/training to get a job;




C)  standard of living established during marriage;




D)  age & physical/emotional condition of spouse seeking support; &

E)  ability of spouse from whom support is ought to meet his needs while maintaining those of the spouse seeking maintenance 

3. purpose of maintenance statute is to encourage the ct to provide for the financial needs of the spouses by prop disposition rather than by an award of maintenance

A) only if the available prop is insufficient for the purpose & if the spouse who seeks maintenance is unable to get a job or is busy raising the kids may an award for maintenance be ordered

B) spousal misconduct during the marriage should not be considered in alimony determinations


1) but 25 states DO include misconduct as a fault factor in alimony awards

B.  In re Marriage of Wilson –  W is appealing the termination of her 58 month long spousal support from a 6 year marriage.  AppCt affirms the cut-off.  H & W were married 6 years, & 2 yrs before divorce, W suffered slip & fall & was rendered mentally special.  After the split – H got a VW car & his Navy pension; W got the house, a Jag car & health care/alimony for 2 years.  After the 2 years – ct extended the support for another year.  Now W seeks continuation of payments & ct shoots her down.  

I:  whether following a childless marriage of short duration, can a ct terminate spousal support even tho the supported spouse is permanently disabled? Y

ROL:  when ct makes spousal support awards, must consider 8 factors: 1) earning capacity of each spouse; 2) needs of each party; 3) obligations & assets of each party; 4) duration of marriage; 5) ability of the supported souse to engage in gainful employment w/o detriment to dependent kids in their custody; 6) age/health of the parties; 7) standard of living; & 8) other factors which the ct deems just & equitable 

A:  Ct reasons that based on the length of marriage & now length of support – its no longer H’s duty to support her.  Ct weighed the 8 factors & noted that when they divorced the parties themselves agreed to fixed terms of payments.  Totality of the circumstances lead ct to transfer W burden to society & not on ex H.

C:  in short term marriages spousal support usually will be ordered where the needs of minor kids or the employment circumstances of the supported spouse reqs support until that spouse can readjust to single status

C.  Clapp v Clapp –  H appeals order for maintenance of ex W.  H & W were married & had kids.  W worked at home, but then got a job as guidance counselor.  After 20 yrs, couple divorced.  H made 3X as much as W so ct ordered a 60/40 split of marital prop & H had to pay support.

I:  what are reasonable needs? Can reasonable needs can be based on the standard of living during the marriage? Should the ct equalize post-decree income of spouses?  Should this be limited to COLA only?

ROL:  ‘reasonable need’ allows ct to ‘balance equities whenever the financial contributions of 1 spouse enable the other spouse to enhance their future earning capacities’.  Purpose of maintenance is to compensate a homemaker for contributions to family well-being not otherwise recognized in the prop distribution.

A:  b/c there was such a disparity in income ration of H & W – ct was okay to award an offset in support for W to continue standard of living from before.  



C:  ct was ok to award permanent alimony based on non-monetary contributions by W

* income equalization is an abuse of discretion.  On app ct says that income equalization is ok b/c they are only equalizing for a year & then after there is no more of that.


D.  Essay bullshit  p 737

1.  partnership marriage means working together & sharing your life in a multitude of ways w/ your partner


A) joint labor/ working together & sharing more generally are central

2.  ED function is to recognize that when the marriage ends, ea spouse, based on the totality of contributions made to it, has a stake in & a right to a share of the family assets accumulated while it endured

A) not b/c that share is needed but b/c those assets represent the capital product of what was essentially a partnership entity



3.  Non-Economic Contributions – 


E.  ALI – Compensation for Loss of Marital Living Standard  p 746

1.  a person married to someone w/ significantly greater wealth/earning capacity is entitled at dissolution to compensation for a portion of the loss in the standard of living they would otherwise experience

2.  Sec 504 – compensate for lost earning power during marraig e- should be shared by spouses

3.  Sec 505 – compensate for lost earning power due to child care duties

I.  MODIFICATION  p 752

A.  Uniform Marriage & Divorce Act – Modification & Termination of Provisions for Maintenance, Support, & Prop Disposition

1.  modification may only be done to installments accruing subsequent to the motion for modification & ONLY upon a showing of changed circumstances so substantial & continuing as to make the terms unK

A) provisions as to prop disposition may NOT be revoked or modified unless ct finds the existence of conditions that justify it

2.  unless agreed to in writing or expressly provided for in the ct order, the obligation to pay future maintenance is terminated upon the death of either party or the remarriage of the party being supported

A) but future installments may be modified; but strict standard to get modification to discourage repeated or insubstantial motions for modification 



3.  prop disposition may NOT be altered unless the judgment itself can be reopened 


B.  UMDA Sec 316 Class Notes



1.  unless decree states otherwise, party req’g modification must show change of circumstances 



2.  change renders award unK now & continuing into future



3.  

C.  Graham v Graham – H & W divorced after 20 yrs; H was ordered to pay W 250 p/w alimony & 375 week child support, ½ the mortgage & the kids private school tuition.  After divorce, H got a major bonus at work. W found out & petitioned for an increase in alimony & child support.  TC said that an increase in the non-custodial parents income does not make a basis for increase in payments. 
I:  whether an increase in the non-custodial parents ability to pay can, by itself, constitute a material change in circumstance sufficient to justify an increase in support? Y



PP:  appeal from an order modifying alimony & child support

ROL:  an original order may be modified only upon a showing that there has been a material change in the circumstances of the parties; a material change can be ‘a change which affects either the parents ability to pay or the needs of the minor kids.’  A material increase in the non-custodial parents income can be the basis of ran increase in child support.  A former spouse seeking an increase in alimony bears the burden of showing that an increase is justified.  There must be a showing of a substantial & material change in the conditions/circumstances of the involved parties since the entry of the decree.  Alimony modification must reflect changed needs or changed financial resources as opposed to offensive conduct on the part of the receiving spouse; an increase in the noncustodial parents ability to pay can, by itself, constitute a material change in circumstances sufficient to justify an increase in support 
A:  its stupid that kids have to bear the burden of a lowered standard of living when their parents income declined, but could not share the benefit when the parents income grew.  Tho spouses divorce, the kids legal relationship continues, & the kids life should not be fixed forever to their parents situation in life at the time of divorce.



H:  either increase in ability or increase in need (or the opp) can be grounds for modification 



C:  wife can get an increase in child support & poss alimony-depending on TC new outcome

D.  D’Ascanio v D’Ascanio – in the divorce agreement H contracted to pay W 900 week in alimony until she died or remarried.  Few yrs after the divorce the parties renegotiated the alimony – now the H is trying to enforce the “cohabitation decrease” in alimony b/c the W is living w/ a man; but TC went against the agreement & only reduced the payments by $100 instead of 350.

I:  must ct modify alimony in accordance w/ terms of settlement agreement reducing $$ on remarritge or cohabit

ROL: once the initial issue of cohabitation is established, ct must enforce terms of a modification agreement entered into by the parties & approved by the ct  



C:  alimony agreement is enforceable for purposes of reduction & modification 

I.  Type fo Alimony in FL ** Alimony takes into consideration cheating during the marriage!!!!!

A.  temporary (pendent elite)- by statute, either party may obtain temp spouse support during the pendency of the divorce proceedings 

B.  Permanent periodic – idea that the partnership has created an ongoing responsibility 



1.  married over 17 years



2.  concept: payment for spouse who has neither resources nor ability to be self-sustaining



3.  modifiable – so you may see modification upon remarriage



4.  terminates on death of either spouse;


C.  lump Sum: definite sum $$ or prop paid over time or in one lump sum



1.  creates vested interest – not subject to modification & survives spouses death

A)  make sure its not modifiable & survives a death so you can protect your party when you negotiate your payments in lump sum



2.  lump sum is rare b/c mostly alimony is paid periodically on a monthly basis


D.  Rehabilitative



1.  in marriage under 10 years – to help spouse become self supporting

2.  give period of time for the other party to become self supporting & bridge the gap (the time b/w the divorce & when the other spouse can get on their feet again)

3.  this type support last for only a limited time, as determined by the time necessary for the dependent spouse to get a job & support themselves 

E.  FL grey area – marriage b/w 10 & 17 years

1.  marriages in which there is greater entitlement than rehabilitative but not deserving of life time support

2.  so alimony is longer than rehab but is not permanent 

FACTOR


POLICY




WHY

	Standard of living
	Status; Graham case
	Equitable right to continue at that standard of living

	Duration of Marriage
	Contribution 
	Longer the marriage the greater the contributions & the more right to share in future earnings

	Age & physical health of parties
	Need
	Considers existing circumstances 

	Financial resources (non/marital)
	Need poss Status or Partnership, or Contribution 
	Time necessary 

	Retrain for job
	Rehab
	Make them self supporting


Homemaking                               Contrib/Partnership
  fair results & further expectations of parites

* policies : (1) need (2) status (3) rehabilitation (4) partnership (5)  contribution 

I.  Financial Awards to Divorcing Spouses  p 763


A.  there are various approaches to dividing prop & awarding alimony at divorce (5 types)

1.  Need – 

A)  ct bases awards on the P’s needs plus the D’s ability to pay; measure of need is usually the couples standard of living during the marriage

B) advantage of need based support from a social standpoint is that it makes the ex, rather than taxpayers, pay for the support of the ex

1) but reliance on need reqs an explanation of why responsibility should be assigned to an ex, rather than society as a whole

C) need basis can foster the ongoing dependence of 1 ex on another for an indefinite time after divorce


2.  Status – 

A)  reqs cts to ensure that a less affluent spouse enjoys the same standard of living that they had during the marriage

B) benefits long-time homemaker whose income at divorce is less than the ex

1) but status can be used as the basis for an award in any divorce (not just housewives)

C)  status rule vindicates the notion that marriage is a serious commitment in which parties pledge to take care of each other “for richer or poorer”

D) status award resembles an award of expectation damages for breach of K



3.  Rehabilitation – 

A)  goal of divorce awards is to enable the financially dependent spouse to acquire sufficient earning capacity to support themselves

B) rehabilitations implicit premise is that support should be for a temporary, rather than indefinite, period of time

C) rehab ensures that spouses are at lease able to be self-supporting after divorce 

4.  Contribution – reflects the idea that spouses pool their efforts during the marriage for their mutual benefit; when the marriage ends each souse has earned certain benefits to which they are entitled.  Financial awards at divorce should seek to compensate spouses for their efforts, regardless of need.  Ways to determine compensation: 




A) Restitution – attempts to return to the spouse what she contributed to the marriage 

1) down side to restitution is that many of the services performed in the home are undervalued in the job market

2) duration of the marriage affects the calculations

3) Postema case

B) Compensation for Forgone Opportunities – computed by determining what the spouses earning capacity would be had she stayed full-time in the labor market during the marriage; subtract her actual earning power at divorce from this figure, discounted to present value=represents her reduction in earning power as result of the marriage


1) but this reqs excessive speculation

C)  Return on Investment – whether the spouse has enhanced the earning power of the other spouse; the present value of the diff in lifetime earnings made possible by these contributions should be shared b/w the divorcing spouses


1) Elkus case

2) return on investment bases compensation not simply on entry into the marriage, but on the existence of identifiable contributions that one spouse made to enhance the earning capacity of the other



5.  Partnership -  


B. UMDA factors for dividing property:

1.  the contribution of each spouse to acquiring marital prop, including the provision of homemaker services;

2.  the value of each spouses separate prop;

3.  duration of the marriage

4.  economic circumstances of each spouse – relative, rather than absolute, financial condition

C.  UMDA conditions factors for alimony on a finding that a spouse lacks sufficient prop to provide for reasonable needs, & is unable to support herself thru employment or is the custodian of a kid & work outside the home is infeasible (this means that NEED is a prerequisite for receipt of alimony, based on a standard of basic necessities).  If the prerequisite is met, 6 factors ct must consider:


1.  the financial resources of the party seeking alimony;


2.  ability to meet her needs independently (how needy the spouse is);


3.  standard of living during the marriage;


4.  duration of the marriage;


5.  age/physical/emotional condition of the spouses


6. how the support may affect the paying spouse

I.  Unmarried Partners  p 767

A.  Marvin v Marvin – M & F lived together & held themselves out as H/W; but never married. All prop acquired during relations were put in M name.  F is suing to enforce an oral K under which she was entitled to ½ the prop & alimony.  TC gave M everything & denied F claims.  

ROL:  express agreements b/w non-marital partners will be enforced except to the extent that such K’s rest on unlawful consideration.  Adult cohabitants are as competent as others to K regarding their prop rights.  Agreements b/w non-marital partners fail only to the extent that they rest on illicit sexual services.  Agreements to pool earnings & to provide support are not barred by abolition of actions for breach of promise to marry; where cohabitation is expressly or impliedly founded on a sharing or property basis, the non-acquiring partner has an interest in prop acquired during cohabitation
A:  where the nonacquiring partner has a contractual right to prop acquired during the cohabitation, the fact that a sexual relationship may have been involved does not defeat that right

H:  under CA law, if you can prove an agreement b/w cohabitants may be enforceable as long as its not based on sex.  If there is no evid of an oral K, you may be able to prove a cause of action 

C:  in the absence of express agreements, implied (both implied in fact & implied in law) K’s b/w cohabitants are enforceable to protect the fulfillment of the parties reasonable expectations.

* Palimony: any future support payments; any type of economic recovery outside the marital relationship

B.  Norton v Hoyt - H & his hussy are fighting over their 23 year long affair where H said he would leave his W for her & marry the hussy and support her for life.  When H dumped the hussy she sued.

ROL:  agreements believed to be in derogation of marriage are held to be void against public welfare & are illegal.  

C:  the hussy gets nothing b/c she cant rely on a lying mans word as truth.  There was no proof of an agreement that H would divorce & marry/support hussy for life.


C.  ALI – Determining that person are domestic partners  p 779

1.  D/P are 2 persons of the same or opposite sex, not married to one another, who for a significant period of time share a primary residence & a life together as a couple.

2.  persons are D/P when they have maintained a common household, w/ their common child, for a continuous period of time that equals of exceeds a duration, called the cohabitation parenting period

A) persons have a common child when each is either the kids legal parent of parent by estoppel

3. persons not related by blood or adoption are presumed to be domestic partners when they have maintained a common household for a continuous period that equals or exceeds the cohabitation period; presumption is rebuttable by evid that the parties did not share life together as a couple

4.  persons maintain a common household when they share a primary residence only w/ each other & family members, or when, if they share a household w/ unrelated persons, they act jointly, rather than as individuals, w/ respect to mgmt of the household

5.  whether persons share a life together as a couple is determined by reference to all of the following circumstances:

A)  oral/written statements or promises made to one another, or representations jointly made to 3rd parties, regarding their relationship;


B)  extent to which the parties intermingled their finances;

C)  extent to which their relationship fostered the parties economic interdependence, or the economic dependence of 1 party upon the other;

D)  extent parties engaged in conduct & assumed specialized or collaborative roles in furtherance of their life together;


E)  extent the relationship wrought change in the life of either or both parties;

F)  extent the parties acknowledged responsibilities to each other, as by naming the other the beneficiary of life insurance or of a testamentary instrument, or as eligible to receive benefits under an employee-benefit plan;

G) extent the parties relationship was treated by parties as qualitatively distinct from the relationship either party had w/ any other person;


H)  emotional or physical intimacy of the parties relationship;


I)  parties community reputation as a couple;

J)  parties participation in a commitment ceremony or registration as a domestic partnership;

K)  parties participation in a void/able marriage that does not give rise to the economic incidents of marriage;

L)  parties procreation of, adoption of, or joint assumption of parental functions toward a child;


M)   parties maintenance of a common household


D. under Marvin – support agreements b/c cohabitants are enforceable



1. such agreements are also enforceable against an estate when one of the parties dies

E.  In the US – cts rely on K law when they conclude that cohabitating parties may acquire financial obligations to 1 another that survive their relationship


1.  MAJ recognize express K’s; only a handful of them req that the K be written rather than oral



A) juris are split on whether to recognize implied K’s


F.  ALI - Compensatory Payments

1.  a D/P is entitled to compensatory payments on the same basis as a spouse & where a rule makes the duration of the marriage a relevant factor, the application should employ the duration of the D/P period instead

2.  no claim arises under this section against a DP who is neither a legal parent nor a parent by estoppel of a child whose care provides the basis of the claim


A) unlike married persons – a DP does not have to care for the others child if they split


G.  FL Statutory Definition of Cohabitation for Purposes of Alimony & Child Support Modification



1.  what is the definition of COHABIT & whats the impact onsupport/alimony under FL law?



2.  is it a good rule ?  check that shit

I.  Child Support Class NOtes


A.  Policy


B.  Formula


C.  Increasing Federalization in child support laws



1.  move from judicial discretion to mandatory guidelines



2.  spending clause: tied to states receipt of welfare funds (AFDC then TANF)

A) fed support is tied to the abiulity/willingness for cts to adopt uniform child support guidelines


D.  Visitation/Custody v Child Support



1.  child support is an independent right of child to support




A)  it is separate from visitation & custody 

2.  some child support guidelines link the amount of support to the amount of time spent w/ non-custodial parent


E.  Child support guidelines were set to encourage settlement & keep disputes down



1.  must explain to parties that the decisions they make are knowingly given 


F.  under FL you need a 50/50 split before there can be a modification



1.  if there isn’t an equal sharing, you wont get any break in payments



2.  non-custodial parent will spend 30-40% of the time w/ the kid

I.  Types of Child Support Guidelines


A.   Income Shares (MAJ approach & FL is in MAJ)


1.   guidelines are based on data on expenditures in intact families




A) compare ALI approach based on non-intact families



2.  income share reqs that both parents make a monetary contribution to child support

3.  based on belief that a child should receive the same proportion of parental income as if the parents lived together 

4.  steps:  1st ct computes the support obligation base don the combined income of the parents in the former intact household


A) then this obligation is prorated in proportion to each parents income

5.  this model permits consideration of work-related child care & extraordinary med expenses 


B.  Percentage of Income Model; &



1.  12 states use this model



2.  model allocates child support based on a % of the obligors income & # of kids



A) obligor pays the same amount regardless of the custodial parents income



3.  provisions are made for the obligors support, child care expenses & med expenses




A) and adjustments are made for shared physical custody & additional dependents 


C.  Melson Formula 

1.  formula assumes that the child’s needs must be met 1st before a parent may retain any income beyond that necessary for the parents basic support needs

A) parents may keep sufficient income to meet their basic needs but not more than what is req’d for their own self support; &

B)  kids are entitled to share in any additional income so that they can benefit from the absent parents higher standard of living 

I. Child Support Statutes


A.  federal mandate for all guidelines:



1. deviations must be in wirting


B.  Most guidelines:



1.  consider health insurance costs (at least for child)



2.  consider child care costs (at least work related child care



3.  input adjf

I.  Child Support Variations & Areas of Litigation


A.  how statutes or courts:



1.  treat prior & subsequent families



2.  treat extent of visitation



3.  deal w/ upped costs for teenagers



4.  treat joint or rotating (FL) custody



5.  deal w/ increased costs due to special needs of kids



6.  deal w/ private school edu & the like



7.  deal w/ post-majority support



8.  deal w/ other work-related expenses, etc

I.  Income Shares: Calculation

A.  Prorate support obligation b/w custodian & non-custodian based on each parents proportion of the couples total income

Step 1:


* Add income of custodian & non-custodian


* Calculate monthly total family income


* Determine guidelines child support amount

- using child support guidelines charts, find the number of the chart that corresponds to the total monthly family income & number of kids of the parties

* factor in any statutorily allowed adjustments such as: expenditures for work-related child care, deductions for payments of health insurance, expenditures for extraordinary medical costs for child

* determine proportionate share of income (each parents % of total family income)

- prorate total monthly family income b/w parents based on eachs % share of total parental income
I.  Child Support  p 782

A.  Standards  fed govt governs state child support programs thru conditions placed on its payments to states under the Aid to Families w/ Dependent Children Program

1.  1984 Amend reqs states as a condition to receiving AFDC assistance to establish numerical guidelines on which to rely in determining child support obligations

A) these guidelines are serve as rebuttable presumptions of the appropriate amount of child support

1) judges may deviate from the guidelines only upon written findings that applying them would be inequitable



2.  there 8 general principles in developing the guidelines:

(1)  both parents share legal responsibility for supporting their kids; economic responsibility should be divided in proportion to their available income

(2)  subsistence needs of ea parent should be taken into account in setting child support; but in NO event should child support obligation be set to zero

(3)  child support must cover the child’s basic needs as a 1st priority, but to the extent either parent enjoys a higher than subsistence level standard of living, the child is entitled to share the benefit of that improved standard; 

(4)  ea child of a given parent has an equal right to share in that parents income, subject to factors such as age of the child, income of ea parent, income of current spouses, & the presence of other dependents;

(5)  ea child is entitled to determination of support w/o respect to the marital status of the parent at the time of the child’s birth; consequently, any guideline should be equally applicable to determining child support related to paternity determinations, separations, & divorces;

(6)  application of a guideline should be sexually non-discriminatory; specifically, it should be applied w/o regard to the gender of the custodial parent;

(7)  a guideline should not create extraneous negative effects on the major life decisions of either parent; it should avoid creating economic disincentives for remarriage or labor force participation; &

(8)  a guideline should encourage the involvement of both parents in the child’s upbringing; it should take into account the financial support provided directly by parents in shared physical custody or extended visitation arrangements, recognizing that even a 50% sharing of custody does not necessarily obviate the child support obligation



3.  there are 2 other approaches to guidelines that the cts endorse:

(1) Income Shares Model – basic child support obligation is computed based on the combined income of the parents (replicating total income in an intact household)


(A) the obligation is then pro-rated in proportion to each parents income

(B) pro-rated shares of child care & extraordinary medical expenses are added to each parents basic obligations

(2) Melson Formula – defines the level of basic, or subsistence, needs for parents & children

(A) it provides that parents are entitled to support themselves at a basic level before having the formula applied; 

(B) reserve is usually set at 450 per month

(C) any additional income beyond the basic level for parents must be applied 1st in the form of child support to meet nay of the child’s basic needs, including child care costs & extraordinary medical expense

** both formulas can be adjusted to account for joint/split custody, or for obligations to dependents living w/ the obligor


B.  UMDA – $ 309 Child Support

1.   in a proceeding for dissolution of marriage, legal separation, maintenance, or child support, ct may order either or both parents owing a duty of support to a child to pay an amount reasonable or necessary for his support, w/o regard to marital misconduct, after considering all relevant factors including:


A) the financial resources of the child;


B) the financial resources of the custodial parent;


C) the living the child would have enjoyed had the marriage not been dissolved;


D)  the physical & emotional condition of the child & his educational needs; &


E) the financial resources & needs of the non-custodial parent

C.  Schmidt v Schmidt –  M apps b/c her oldest son was ordered to live w/ D; D apps b/c he has to pay 250 to M for the other 2 younger boys.  AC affirmed the custody change but reversed the child support changes.  In the end custody changes are affirmed 
ROL:  child support obligation shall be established in accordance w/ the obligors net income & # of kids affected, unless specific findings permit deviation from these guidelines 
D.  In re Marriage of Bush –  H & W are both Drs & were married for 2 years & had 1 kid.  Both parents made big bucks but ct order the H to pay 20% roughly of his income to exW.  H pissed & objects – ct says that’s fucked up amount & a 4 year old cant spend that much money.

ROL:  where the individual incomes of both parents are more than sufficient to provide the reasonable needs of the parties kid, taking into account the life style the kids would have absent the dissolution, ct is justified in setting a figure below the guideline amount.  Ct must clearly state the basis for setting a figure below the guidelines; a reasonable basis exists where both parties have more than enough income to provide for the child, & an award of 20% of non-custodial parents income exceeds the bounds of anything the child can reasonably need/desire.

Even tho specific guidelines exist for determining child support awards, the TC may vary from those guidelines by setting a figure for child support below the guideline amount when dictated by the income of both parents & taking into account the life style the child would have enjoyed absent the divorce
H:  F wins b/c ct was wrong to make him pay that much more & put the extra in a trust fund.  Ct can deviate from guidelines when both parents make lots of money

C:  child here has no unmet needs which req such an excessive award; a ct must accommodate the reasonable needs of the child w/ the available means of the parents

Note: unexercised stock options have been held to constitute part of  “gross income” for purposes of calculating child support obligations

* unlike alimony payments, child support payments are NOT deductible by the payor spouse; tax code attempts to prevent spouses from manipulating the laben assigned to payments for tax purposes by providing that if any divorce obligation is reducible upon a contingency ‘relating to a child” it will be treated as child support & NOT alimony 

E.  Solomon v Findley –couple divorced & in divorce decree H had to pay for his kids edu until she turned 25. edu support provision was incorp into the divorce decree  When H didn’t pay, W tried to enforce the divorce order but ct rejected claim for lack of juris b/c kid was no longer a minor. 

ROL:  where parties separate, & by K, settle the right of their minor kids for support & maintenance & such K is approved & made part of the final divorce decree, the ct will enforce the K as made by them; a provision for postmajority educational support does not merge into the dissolution decree, but independent & enforcement as a K claim
A:  divorce ct does not have the power to enforce a child support decree where the child has reached the age of majority; but b/c the parties have a K, the obligation to pay college is enforceable in a separate action for breach of K



H:  F has to pay up 

F.  Curtis v Kline –  F has 3 kids, 2 of which are in college.  F is petitioning so that he doesn’t have to pay child support now that the kids are grown.  

I:  whether the legist has a legit interest in treating kids of separated, divorced, or unmarried parents diff than kids of married parents w/ respect to cost of college?

* whether the govt can compel unmarried parents to send their kids to college? NO  

A:  its not fair to make unmarried parents support their kids, when married couple don’t have to.  


G.  Modification of Child Support   p 798



1.  Modification issues:

A.  change of circumstances; automatic right to review each yr or every 3?; mandatory legist periodic review of guidelines themselves

1. standard for modification of spousal or child support is: a substantial & material change of circumstances since the entry of the decree


A.  UMDA adopted a restrictive standard for support & modification for support

1) it reqs that spousal support may be modified only if a change in circumstances has occurred that is ‘so substantial & continuing as to make the terms unK’




B.  Relevant factors/circumstances that may affect a spouses support obligation to pay:





1)  a voluntary change in the payors occupation;





2) the payors remarriage & resulting increased family responsibilities; Ainsworth



`

3) the payors increased resources;





4) the payors deteriorating health;





5) the payees remarriage or cohabitation

2.   Ainsworth v Ainsworth – H & W divorced & H agreed to pay 70 a week for child support of 2 kids.  H remarries a W who has a kid. Around the same time that the State passed a new child support law – ex-wife drags H to ct to get increase in child support based on the new state child support guidelines.  H argues ct deviated from guidelines b/w he has to support his stepson.

I:  whether expenses for a 2nd family should enter into determination of child support for the pre-existing family? 

ROL: expenses for a 2nd family may enter into the determination of child support for the preexisting family, even where the 2nd family consists of a spouse & stepchild    

A:  tho the H had no legal duty to support his stepkid, tc holds that a ct can exercise its discretion to take that factor into account to order support that is less than the guidelines.  That when the W appealed.  State SupCt held differently, kinda.

H:  a ct can consider the expenses of supporting subsequent families in determination of child support; (2) a parent does have a legal duty to support a step-child that is coextensive w/ the duty to support a natural child; (3) TC findings & conclusions were too incomplete to justify the support award (failing to consider new spouses income & H voluntarily incurred new familiar obligations)




C:  reversed & remanded for money determinations 

Diss: (Morse)  Children come first & the kids should keep the same standard of living they would have had if the parents stayed together.  The father may have an obligation to care for his stepson, but that should not be subtracted from his gross income in calculating child support

3.  Little v Little – parents divorced – D ordered to pay 1200K month child support; but then D quit job to enroll as a full time law student. D petitioned ct to reduce his child support payments to 239 per month – TC denied his motion on grounds that he failed to show a substantial or continuous change in circumstances.  TC said he voluntarily left his job to further his own ambition & failed to consider the needs of his kids.  TC reduced his payments to 972 as long as M got a higher paying job.  D appealed 

I:  whether a non-custodial parents voluntary decision to leave their employment to become a full-time student constitutes a sufficient change in circumstances to warrant a downward modification of the parents child support obligation?  Not here
ROL:  when a parent is unemployed or working below their earning potential, a TC calculating child support payments may impute income to that parent, up to full earning capacity, if the parents earnings are reduced voluntarily & not for reasonable cause.  Also, TC may elect not to impute income to a parent if they are enrolled in reasonable occupational training that will establish basic skills or is enhancing earning capacity.  A parents child support obligation is paramount to all other financial obligations & that a parent has a legal duty to support their biological/adopted child.

A:  App Ct applied good faith test & said TC abused discretion in finding that D was unreasonable for switching occupations.  But SupCt says that the ct shouldn’t use good faith & instead should balance factors to determine whether to modify child support – SupCt vacates AC & affirms TC finding that D was in the wrong!  BULLSHIT.

H:  the obligation to pay child support is primary & other financial obligations are 2nd.  Ct must look at financial impact of the parents decision to voluntarily decrease income on the child.  If a reduction in child support due to a non-custodial parents decisions to change employment status places a child in financial peril, then ct should generally not permit a downward modification.

C:  ct applied balancing test & held that TC didn’t fuck up by not reducing Dads support payments.  Had ct granted the major reduction the kids would have been injured; 



4.  3 tests can be used when a parent either quits there job or voluntarily takes a decrease in pay:

(1) Good Faith Test – considers the actual earnings of a party rather than his earning capacity, so long as they acted in good faith & not primarily for the purpose of avoiding support obligations when they terminated employment

A) flaws in GF test – assumes that a divorced/separated party will continue to make decisions in the best overall interest of the family unit; test fails to attach sufficient importance to a parents existing obligation to support their kids; when the parent shows GF for decrease, burden shifts to other parent to show that they are lying

(2) Strict Rule Test – disregards any income reduction produced by voluntary conduct & looks at earning capacity of a party in fashioning a support obligation


A) Flaws: too inflexible b/c it considers only 1 factor-parents earning capacity 

(3) Intermediate Test – balances various factors to determine ‘whether to use actual income or earning capacity in making support determinations’

5.  Bender v Bender –  D was awarded permanent custody of the kid during divorce & D moved to get child support from M.  Ct granted D $100 per month (retroactively too for the last 4 months); but b/c M was pregnant, ct limited these payments to only continue for another year, when it would be suspended for 2 months while she gave birth & recovered, then payments would resume at 75 month thereafter.  No appeal was made about these money orders, but yet M never paid any of them.  M had 2nd kid (who was not the D’s) & decided not to go back to work.  She also never made any payments- but she did petition ct to permanently suspend all payments future & past b/c she wanted to be a stay at home mom.  Ct granted suspension. 


H.  STEP-Parents   p 809

1.  Miller v Miller –H & W married; W had 2 kids from a prior marriage but H/W didn’t make any babies, nor did H adopt the 2 kids.  8 years later they divorced, & W sued for H to pay child support of his ex-step kids.  M argues that step D stepped in & pushed out the natural father; D argues that he acted as a father to the kids, but his duty to them terminated when the marriage did.  TC sides w/ M b/c D had “emotionally bonded” w/ the kdis & thus ordered him to pay 150 per week!  App Ct affirmed based on the step dad interfering w/ the natural fathers relationship. 

I:  whether a step parent can be equitably estopped from denying the duty to provide child support for minor step-children after divorcing their natural parent? If so, what evid must be presented to establish a cause of action for child support?

ROL:  generally, when a stepparent who stands in loco parentis to a stepchild divorces that childs natural parent, the loco parentis relationship is deemed terminated & any obligation of support the stepparent has assumed terminates also.  in certain cases, permanent support obligations may be imposed on step-parents on the basis of equitable estoppel.  Natural parents has burden of proof to show that alleged conduct was done or representations were made, intentionally or that I was both natural & probable that I would induce action.  The conduct must be relied on, & the relying party must act so as to change their position to their detriment.

A:  SupCt says that pendente lite award may be possible, but there isn’t enough evid to say that step dad must pay forever for his stepkids – so its going back down to TC.  If M knows where natural father is, she has to bring him to ct to get him to pay.  If natural gets out of it b/c of stepparents BX, the step parents should have to pay.  But natural parent should always be considered the primary recourse for child support & it is only when a stepparent by his conduct actively interferes w/ the children’s support from their natural parent that he may be equitably estopped from denying his duty to support the kids.

C:  doc of equitable estop may be used to impose on a stepparent the duty to support a stepchild after a divorce from the childs natural parent.  Here, Stepdad should be reqd to pay child support during this litigation since M set down evid for pendent lite; but for M to get permanent support, she must prove equitable estoppel

2.  if a step parent marries a divorced parent who is not receiving any child support, or if during their marriage the natural parent stops paying w/o interference from stepparent, the stepparent does NOT inherit the permanent support obligations of the nonpaying natural parent

A)  also – if stepparent paid pendent elite or permanent support, they may have a claim for reimbursement against the natural parent



3.  stepparent liability upon divorce from childs parent 

A)  at ComLaw, b/c a step had no legal duty to support stepchild, cts had no auth to award child support for that stepchild upon termination of the stepparents marriage to the childs bio parent 

B)  now, cts hold that stepparent liability MAY continue after divorce 


1) ct impost post-divorce liability thru equitable estoppel

2) stepparent is estopped, on the basis that stepparents conduct (their representation of the child as his own for long period of time) from denying the obligation to support a stepchild upon divorce 


I.  Unmarried Partners   p- 815

1.  Johnson v Louis –  M & D never married but had a son.  Kid is 17 & M sues D for college money. TC says no, so M appeals.  AppCt says Yes claiming that a refusal to grant him a college edu is a denial of EP. SupCt of IA says Nah – kid gets no money.




C:  Kid has no const right to make his father (bastard child) pay his college edu.

I.  FL Long Arm Statute


A.  Minimum contacts & child support

B.  Sec 88.2011 grants juris over out of state obligors to establish, modify & enforce child support if any one is satisfied:


1.  personal service


2.  consent


3.  formerly resided w/ child in FL


4.  child lives in FL b/c of obligors directive 


5.  obligor resided in FL & formerly paid support or prenatal expenses of the child


6.  obligor engaged in sex in FL & child hay have been conceived in FL


7.  asserted parentage in the FL putative fathers registry


8.  any other basis consistent w/ the constitution

I.  JURISDICTION  p 817


A.  Doctrine of Divisible Divorce

1.  Vanderbilt v Vanderbilt – H & W married in CA & separated after 4 years.  W moved to NY.  Year later H files for divorce in NV; W was not served & never showed up to the divorce proceedings.  Soon after W (not knowing of divorce) filed for separation & alimony in NY; ct sequestered H prop that was in NY. but NY ct didn’t have juris, yet H showed up under special appearance & claimed full/faith credit of NV divorce. NY granted that the divorce was final, but still entered the H to pay support to W.  AppCt upheld the support req.  H appeals to US SupCt claiming this is unconst due to full/faith credit clause.

ROL:  ct need only have juris over the petitioner to determine divorce status- doesn’t remove obligation for notice & the opportunity to be heard.  So no req for personal juris over a divorcing spouse ;  state obligation to give FFC to a sister state judgment only where sister state judgment was entered pursuant to that states exercise of valid personal juris over both parties
A:  since NV divorce ct had no power to extinguish the any right W had under the law of NY for financial support from H; NV was powerless to cut off the W support right & thus W is entitled to alimony even tho the divorce decree stands.  H:  divorce gets full faith & credit; but b/c NV ct lacked juris over W, they can NOT cut off her alimony requests




C:  W can try to get alimony from H & this is not unconst

2.  to make/modify an award of child support or spousal support – a ct MUST have personal juris over the obligor

A) tho a ct may award an ex parte divorce w/o juris over 1 spouse, a ct may NOT resolve the financial incidents of divorce w/o personal juris over both spouses



3.  what law governs the prop rights of the stay-at-home spouse? 




A) the determining law is that of the stay at home spouses domicile at the time of divorce




B) the place of the last marital domicile decides where the divorce is allowed 


B.  Ex Parte Divorce


1.  sometimes called divisible divorce



2.  typically need:




A)  personal juris over D





1) Int’l Shoe case




B)  Subject Matter Juris



3.  exception – divorce status




A)  exception is divorce status so long as 





1) procedural due process is afforded to D; &





2) forum ct has personal juris over P & Subject matter juris


B.  Const Long Arm Jurisdiction   p 818

1.  Kulko v SupCt Cali – H & W get married when H is about to go on military job over seas.  Married in CA, but were residents of NY.  Lived in NY once H out of military, until divorce; then W moved to CA.  Separation agreement entered in NY.  Kids lived in NY w/ H until the oldest kid wants to live w/ W; so H sends oldest to CA, but youngest stays in NY w/ H.  then W sends little kid a plane ticket to come to CA w/o telling H.  Little kid arrives in CA & W files for a CA order for permanent custody & support.  H does special appearance in CA & says they don’t have juris.  

PP:  CA SupCt finds that ct has juris over H b/c he ‘purposefully acted” when he send the oldest kid to CA.  Real SupCt reverses- CA assertion of personal juris violates DP!

ROL:  a nonresident can be compelled to pay support if the D had a history of contacts w/ the state (not case here tho)
A:  by H sending his oldest to CA< he did not purposefully avail himself of the benefits of CA law or do anything whereby he might have expected to litigate an action in CA.  for fairness & the fact that the case started in NY go against juris in CA.

H:  by consenting to sending a kid to live in another state does not warrant long arm juris & the parent does not establish juris in that receiving state.

2.  traditionally – personal juris must accord w/ the reqs of state long-arm statutes & the Const Due Process Clause

A)  many states have substantially increased the scope of juris over nonresidents in domestic relations cases by revising their long-arm statutes to include specific provisions for the assertion of juris in claims for family obligations


1) SupCt clarified the scope of due process limitations in Kulko case

2) the assertion of personal juris by means of long-arm statutes must comport w/ the requisites of due process (Kulko)


C.  Uniform Interstate Family Support Act  (UIFSA) p 825

1.  The Nat’l Conf of Commissioners on Uniform State Laws made an act URESA (Uniform Reciprocal Enforcement of Support Act) to facilitate interstate enforcement of support orders

A) Act was adopted by all states as a principal means for establishment & enforcement of interstate child support orders


1) but lack of uniformity b/w states & having lots of diff orders led to the UIFSA

B) Acts objective – assist custodial parents when a noncustodial parent leaves the state & the refuses to pay support, & also when a custodial parent relocates to another state but wants to enforce a preexisting order

2. UIFSA – Uniform Interstate Family Support Act 1994 – act aims to eliminate cases in which more than 1 child support order applies to a child/ren & also encourages states to apply restraint in the modification of existing child support orders (especially if modification is sought in a state other than the rendering state)

A) UIFSA contains new procedures for establishing, enforcing, & modifying support orders 

B) it has a 2- state procedure & a registration process; under the act – no other ct may modify that order for as long as the obligee, obligor, or child for whose benefit the order is entered continues to reside w/in the juris of that ct unless each party consents in writing to another juris

3.  Child Support Enforcement v Brenckle –  H & W divorce in AK; they have 1 kid.  Per the divorce, H pas 500/month in child support.  H moves to MA & after a few months quits paying child support.  Later, when son is almost 18 & starting college, W sues for back pay of child support in AK & is awarded 107K.  When W files w/ URESA to enforce the AK order in MA, during the time pending AK repeals URESA & replaces it w/ UIFRA.  Now H argues that UFIRA cant be retroactively applied to him & he doesn’t have to pay b/c of this change of laws.

ROL: once registered, an AK child support order is enforceable in the same manner as an order issued by MA ct 

A:  the legist intent was that UIFSA would be applied retroactively & the Act doesn’t itself create any duty of support but rather provides the procedures for enforcing ones States support order in another juris.

C:  just b/c the custodial parent does not take immediately to enforce delinquent child support obligations does not forfeit the protections for that child to later collect

I.  Con Law class notes


A.  Strict Scrutiny = narrowly tailored to achieve a compelling govt interest 


B.   Intermediate = 


C.  RBT = must be rationally related to any legit state interest 

I.  CHILD SUPPORT ENFORCEMENT    p 830


A.  Fed legist now provides for several ways to punish deadbeat parents:



1.  garnishment or income w/holding;



2.  intercepting tax refunds;



3.  passport denial;




A) Eunique v Powell



4.  liens against real & personal property



5.  federal criminality 




A)  US v Bongioro 


B.  State remedies:



1.  money judgments



2.  criminal non-support proceedings;



3.  contempt (most common)




A)  Hicks v Fieol 

B)  ct may hold in contempt a non-custodial parent who refuses to pa child support; this results in incarcerating that parent until they pay or agree to pay

C)  contempt may be civil or criminal – 

1) civil ( punishment is remedial (imprisonment only until D performs a reqd act) & for the benefit of the petitioner; any fines are payable to petitioner (not ct)

2) criminal ( sanction is punitive (imprisonment ofr a definite period w/o possibility of purging) & to vindicate ct; fines payable to ct

B.  Eunique v Powell – (passport denial) Eunique was denied passport for not paying child support – sued claiming unconst; Ct said shut up hoe & pay up.  Eunique 



I:  cant the govt refuse to give some a pp b/c they don’t pay child support?  YUP



ROL:  fed welfare legist authorizes the denial, revocation, or non-renewal of a passport for 


reason of non-payment of support obligations.

A:  P argues that she has a cont right to international travel – ct used case law that says ‘given the lesser importance of freedom to travel abroad, govt only needs to use rational basis test.’ Here, the failure of parents to support their kids outweighs int’l trael



C:  govt can refuse to give you a passport if you don’t pay your child support!



Diss:  PP ban is overbroad.


C.  WI v Oakley – Oakley was convicted of a felony for refusing to pay child support of his 9 kids.

I:  whether as a condition of probation, a person can be denied the right to make babies b/c they refuse to support the ones they have now?  YES



ROL:  not being able to make a baby while on probation is a valid use of the law by cts

A:  b/c Dad is on probation for a felony conviction of not paying child support of his 9 kids, it is not unreasonable that he not be allowed to make anymore babies during his 6 years probation b/c if he had been locked up – that would be 6 years of no sex.

Diss:  there are less restrictive means to get Oakley to pay up his support arrears than limiting his baby maker: full time employment, 2 jobs, signing off wages, tax return interception, 

D.  Hicks v Feiock – (contempt for non payment)  Fieock is order to pay child support to ex.  He pays sometimes, but then all together quits paying. Ex seeks enforcement by filing a contempt proceeding.  Fieock claims he was unable to pay the support; but ct doesn’t buy it & finds him in contempt on several counts.  He appeals claiming his due process rights are violated by the statutory req that he must prove his inability to pay (shifting the burden to him).



I:  whether a punishment a ct gives out meets civil or criminal contempt?  

ROL: where, in connection w/ contempt proceedings for failure to pay child support, a determinate sentence of imprisonment is imposed, it will be deemed to be civil in nature if the sentence imposed contains a purge clause  

A:  SupCt says that the burden shifting to D (instead of state) violates due process in a criminal contempt proceeding b/c it undercuts the req that the state prove guilt beyond a reasonable doubt (tho this would be acceptable in a civil contempt case).  

E.  US v Bongiorno –  M & D divorced & M got custody of kid while D has to pay 5K month in child support (D is a Dr.).  D later sought to modify the support award & ct denied & actually found him in contempt for failing to pay over 75K in owed support.  D got out of going to jail b/c he had just moved to another state to take a job.  Ct in D new state started to garnish wages until D quit his job 6 months later.  When D got a new job, ct only order 300 instead of the original 500;  but D failed to pay that too.  A year goes by & the US sues D for violating Child Support Recovery Act (CSRA).



I:  whether the CSRA violates the Comm Clause?



ROL: CSRA is a valid exercise of Congressional power under CC  

A:  CSRA creates a poss CC violation.  B/c child support orders that req a paret in one state to make payments to a person in another state are equivalent to interstate K’s, such obligations are ‘things’ in interstate commerce.  


F.  Child Support Recover Act – CSRA 



1.  regulates that non-payment of interstate child support obligations




A)  Cong drafted CSRA to strength, not to supplant, state enforcement efforts



2.  fed cts uphold CSRA against challenges that it exceeds Cong authority under Comm Clause 

3.  CRSA makes if a fed crime to willfully fail to pay a past due support obligation for a child who resides in another state

A) “past due” defined as an amount determined by state ct that remains unpaid for longer than 1 yr or exceeds 5K



4.  Cong amended CRSA by adding Deadbeat Parents Punishment Act 

A)  provides that a debt of longer than 2 years or 10K is punishable by fine or 24 months in jail or BOTH  -- haha

I.  THE SEPARATION AGREEMENT   p 846


A.  separation agreements are entered into in contemplation of divorce

1.  they are diff from pre-marital K’s that purpose to determine the consequences if the couple ever divorces

2.  separation agreements reflect the parties negotiations 

3.  separation agreements are sometimes called Property Settlement Agreements – K’s entered into by divorcing spouses that concern the division of property, support rights of kids, & sometimes custody

4.  validity of separation agreements is determined by K law


A) such K’s may be set aside for fraud, duress, or overreaching 


B) there must be full & fair disclosure of assets & property to the other



1) “full disclosure of assets”

5. cts favor these agreements b/c reduce expenses, delays, & animosity of litigation


B.  UMDA – Sec 306 “Separation Agreements”   p 846

1.  parties may enter into a written separation agreement containing provisions for disposition of any prop owned by either of them, maintenance of either of them, & support, custody, & visitation of their kids

2.  in a divorce or legal separation, the terms of a separation agreement, except those providing for the support, custody, & visitation of kids, are binding upon the ct unless it finds that the agreement is unK

A) if ct finds the agreement unK, it may request the parties to submit a revised agreement or may orders for themselves

C.  Modification – ct may set aside the provisions of a prior separation agreement based on the same factors that permit rescission of other K’s (fraud, duress, etc)


1.  but spousal support provisions in a settlement agreement are generally not modifiable 



A) child support provisions are modifiable if the child’s best interest req such

D.  settlement agreements may be enforceable by means of the contempt power if the agreement has been incorporated & merged in the divorce decree

1. once an agreement is incorp into the divorce decree, its provisions become part of the decree & may be enforced by ct order, including contempt

2. if the agreement is incorp, but NOT merged into the decree, it remains a separate enforceable agreement but I not enforceable by contempt!
C.  Duffy v Duffy –  parties married, adopted a kid, then divorced.  To save $$ in divorce, the parties drafted a settlement agreement.  D followed the terms of the agreement for a few months but then on his own reduced his support payments by 3K!  D argues that the K shouldn’t be enforceable

I:  whether the agreement that was not executed b/w H & W could be added to the judgment for support payments?  C:  D has to follow the rules set in the K

D.  Toni v Toni – W asked TC to modify spousal support award granted under the divorce decree which had incorporated a settlement agreement b/w her & ex-H that had divested the ct juris to modify the amount/terms of spousal support.  The agreement was found to be valid & therefore this ct affirmed the ruling that the ct wont get involved w/ it.

ROL:  unless a TC makes an initial award of spousal support or expressly reserves juris over the issue, the ct lacks juris to later modify its decisions & award spousal support.

C:  b/c the couple entered into a valid settlement agreement which took away cts juris, the W can not try now to get ct to modify award b/c of her changed circumstances.

Diss:  principle of finality should not apply to spousal or child support & parties should not be able to bind themselves in advance to an amount & duration

E.  Sidden v Mailman –  W appeals the cts order uphold her settlement agreement w/ ex-H.  H had his lawyer draw up the agreement & W signed it w/o getting a lawyer to look over it.  Now W is claiming she lacked capacity & was ‘crazy’ when she signed.

ROL:  separation &/or prop agreements are K’s & are subject to recission on the grounds of (1) lack of mental capacity; (2) mistake; (3) fraud; (4) duress; or (5) undue influence; these K’s are NOT enforceable if their terms of unK.

F.  Kelley v Kelley – H & W entered a settlement agreement, which was then ratified, affirmed, & incorp into their divorce decree.

I:  (1) whether a provision of a property settlement agreement, which is ratified, affirmed, & incorp by reference into a divroce decree, can be deemed void?; (2) whether a divorce decree may be attacked & vacated after it has become final?

ROL:  divorce ct retains continuing juris to change/modify its decree relating to the maintenance & support of minor children; parents can NOT K away their childrens right to support not can a ct be precluded by agreement from exercising its power to decree child support.  A void judgment may be attacked & vacated in any ct at any time; parties may not waive the right to child support in a property settlement agreement

A:  parties K’d away the H duty for child support & this is against policy – such a K is null & void.

I.  Arbitration

A.  Kelm v Kelm –  parties divorced & in the agreement said they would arbitrate any disagreement over custody outside of ct.  M tried to later take D to ct & D filed that they must go to arbitration.

ROL:  custody is not subject to a mandatory arbitration clause (BIC); if an agreement is mediated it should be enforced but if the agreement is to arbitrate it should not be enforce



H:  ct carves out custody & child support as something the ct keeps juris over regardless of settlement agreements the parties entered into

I.  Mediation 


A.  Barlow Article  p 864



1.  mediation is not appropriate in domestic violence cases




A)  exemption



2.  mandatory mediation 



3.  FL uses mediation  


B.  Cruppi v Crupi – ct will enforce mediation agreement.  Arbitration is not avail for custody
* collaborative lawyering – where everyone puts all on the table & nothing is held back as to what will be used later
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