Employment Law Outline

I.    History/Overview Employmt and Labor Law

Pre-1800’s- Employmt rare, mostly artisans, slaves, or obliged labor

Master- Servant: Legal duties based on status between parties not on K or employment

Workers bound to work by their status relationships

Late 18th/Early 19th c.- shift in work relationship from M-S

Free Wage Labor- selling work to whomever you chose, a K-based relationship

Result- Employment at Will.  Protective legislation struck down by Ct in this era bc thought to illegally restrict freedom of K

C. 1930’s to 1990’s- Special Laws

NLRB made unionization and collective bargaining legal, later FLSA, laws prohibiting Discrimination, OSHA, pension act ERISA, FMLA, and common law tort theories


D. Modern Trends- back to pre-New Deal era of EaW, changing workplace/force.

 
E.  Jurisprudential considerations

Wagonseller v. Scottsdale Mem. Hospital (Ariz. 1985): P argued she was fired bc didn’t participate in activities w supervisor contrary to her values. P has no legal claims.

Policy question: Should cts be involved in human resources issues? Millions of firings, transfers, hirings, etc each year. Is this the proper forum?

II.  Who are Employees?

NO Uniform rules governing this. 50 state rules and 1 federal rule exist.

State Law def of ee controls state law claims. Fed claims have 2 tests 

A. Why Important?: 

tort v. workers comp claim

Workers Comp remedy: percentage of lost income plus medical expenses

Tort/Common Law claim: may recover compensatory damages for pain and suffering and or punitive damages. 

2) vicarious liability/ respondeat superior v. indpt K’or (exception for haz work)

3) copyright ownership

4) statutory benefits (ie overtime, min wage, fmla)

5) tax withholding, social security

6) partnerships not covered under Title VII

B. Definition of EE

Employee v. Volunteer

Lemmerman v. Atlanta Williams Oil Co. (NC 1986) 
Mom works at store, brings son along who sometimes does odd jobs at store, mgr pays $1 a day out of his pocket. Son slips and sues for negligence. D: he is ‘ee and claim goes to Wcomp- no smj. P: bc illegally employed, can’t be ‘ee. Tort claim. 

R: 1. he was paid 2. for work for D corp 3. by someone authorized to hire for D corp. 4. He’s ‘ee even if not on payroll, no taxes filed, too young, etc. Wcomp.

“failure to follow technical procedures/forms [FICA, income taxes] is not controlling on the issue of whether an er-ee relationship exists.” Not hired as a personal ee of supervisor bc tasks performed were part of D’s busn, not personal affairs.

Dissent:  right to demand payment from D is an essential element of determining ee status- not proved by D here.

Acts w/in Scope of Employment

Eckis v. Sea World (Cal App 1976) 

P official title of employment was “secretary” although she did odd jobs occasionally.  Supervisor asked her to ride Shamu in a bathing suit for publicity photos for D corp. During ride she was injured by whale.

I: If activities surrounding injury are not related to ‘ees normal duties, is person still “ee” for workers comp/tort damages purposes?

Policy: “where reas doubt exists as to whether an act of an ee is contemplated by employment, or as to whether an injury occurred in the course of employmt… resolve doubt in favor of workers comp and against tort claims.”

R/factors: at time of injury, P was 1. ee of D, 2. on er premises, 3. during her regular working hours, 4. engaging in activity her er requested her to perform, 5. was trained and provided means by er for said activity, 6. activity related to and furthered D business.

H: bc of policy and factors, P was ee at time of injury.  

Fed Law – 2 Tests

Fed Test 1:

Contingent Workers and Homeworkers
Donovan v. Dial America Marketing (3rd Cir 1985)

Secy. Of Labor suing to enforce pay rights of home “researchers” and “distributors”. D: Both are indpt K’ors, so no need to apply min wage laws.

Factors:

A “researchers” are ees: 1. investment of workers small, 2.opportunity for profit and loss small, 3. few required skills, 4. large degree of control over manner of work (to be expected from home workers, so negates weight against “ee” classification), 5. home researchers did not transfer their services from place to place like indpt k’ors, worked continuously and for long periods of time, 6. P’s performed primary work of D-locating phone #s, plus economic reality of dependance consideration- P were not in a position to offer their services to many different busn and organizations for continued employment.

A “distributors” are not ees: “acted more like indpt k’ors than ees of D.” 1. subject to minimal oversight or ctrl over activities, 2. real opportunity for profit or loss according to the mngmt of their distribution network, 3. investments in transportation and advertising, 4. work was not an integral part of D’s business, therefore unlikely to be performed by ‘ee of D. consideration- were dependant, but outweighed by other factors. 

Rutherford/Sureway Cleaners Test—ct adopts for FLSA, is this general rule?: 

Analyze all factors according to econmic reality/substance, not just what appears on paper. No factor dispositive.  Highly favors ‘ee status. 

right to control manner of the work

‘ees opportunity for profit or loss

‘ees investment in equipment or materials

special skill required

degree of permanence of working relationship

service provided is integral part of busn- factor relates not to the % of total work

done by the workers, but  to the nature of the work performed. Is the nature of work an “essential part”/”primary work” of busn?

general consideration (not a factor)—economic dependence: “does not concern whether the workers depend on the money they earn for obtaining the necessities of life…rather, it examines whether the workers are dependant on a particular business or organization for their continued employment.” Pg 100.

Fed Test 2: Darden/Reid Common Law test- apply to Erisa only? Is this the alternative test that retriggers C’l analysis?

“in determining whether a hired party is an ee under the general common law of agency, we consider: [40 USC 751-2]

the hiring party’s right to control the manner and means by which the product is accomplished

skill required

source of the instrumentalities and tools

location of the work

duration of the relationship btw parties

whether hiring party has right to assign add’l projects to the hired party

extent of th ehired party’s discretion over when and how long to work

method of payment

hired party’s role in hiring and paying assistants

whether the work is part of the regular busn of the hiring party

whether the hiring party is in busn

the provision of ee benefits

tax treatment of the hired party


Independent Contractor Agreements

Vizcaino v. Microsoft (9th cir. 1998)  [ICA agreement does not turn ee into K’or]

D hired P’s as “independent k’ors.”  P signed agreement (ICA) “nothing in this agreement should be construed as creating an er-ee relationship…worker agrees to be responsible for all taxes…and other benefits.” P received higher wages as IC’s. IRS investigates and decides P are ee’s as a matter of law.  D admits they’re ‘ees. P’s claim back stock and pension benefits. D: P’s chose not to take benefits as a condition of employment. Parts of the ICA that state they don’t get benefits are a separate, binding, agreement. 

A: Because ICA was “merely a warning/ disclosure of what happens to P’s when they are Ics, the results of ICA hinge on the status determination itself and they are not separate freestanding agreements.” 

Note- D conceded ICA’s were not waivers… I think they could not have won on this either bc not “knowing or voluntary” when based on a mistake. 

Joint Employment Doctrine [applies to employement agencies/ headhunters]

leased ‘ees, if leased ee is discrim against, lesee is Joint employer for liability purposes. For back pay, both lesee and people leasing out are liable

III.  Employment at Will

Def: In absence of K, or something to the contrary (ie K for duration), relationship can be terminated at any time for good, bad, or no cause by either party.

History- developed in mid 19th cent. // industrialization of US

English law followed the benefit of the seasons rationale- yearly hiring.

US/ Wood’s Rule: “rule is inflexible…a general or indefinite hiring is prima facie a hiring at will, and if the servant seeks to make it out a yearly hiring, the burden is upon him to est. it by proof.”

Early cases striking down worker protections based on EW doctrine:

Adair v. US (SCt 1908) Erdman Act, a fed statute which made it a crime for er engaged in interstate commerce to discharge an ee solely bc of membership in a labor organization was held unc’l. Restriction on right of K was perceived as impermissible invasion of personal liberty. Inappropriate for govt to compel any person to hire or retain against his will or perform work against his will.

Coppage v. Kansas (SCt 1915) KA law made it unlawful for er to require Non membership in union as condition for employment. Held unc’l under Adair reasoning. Only exception if duress or coercion involved. 

Advertisement v. Contractual Offer
Clarke v. Atlantic Stevedoring Co. (ED NY, 1908) [old law]

P black foreman receives letter from D: “need 200 workers… can guarantee continuous work, providing they are good men...propose to keep men at work as long as they fulfill their part of the program” After strike settled w/ white workers, blacks fired.

I: is letter a K taking ee’s out of EW and if a K, was it’s duration definite?

R: wood’s law, presumption of term at will “in absence of statute or custom”

A: 1. letter is not a K offer which could be accepted by P. “Letter is at most an advertisement or inducement to enlist the interest and offer of services by the P…The statement of need is not an offer for a position, unless the terms are definite and the offer is so worded as to indicate intent to make a K by acceptance.”

2. Even if a K, “a K of hiring, indefinite as to duration, in the absence of duration fixed by statute or custom, is at most a K terminable at will.”

Corrollaries to EW:

er free to impose any conditions of employment [Payne v. Western & Atlantic RR, (Tenn. 1884) – ee fired for shopping at non-company store]

er free to discharche an ee at any time for any reason [Clark- above]

er free to effect discharge in virtually any manner [Henry v. Pittsburgh (Pa 1891)- ee fired bc of financial irregularities in dept w no supporting evid, then told newspaper ee fired for dishonesty. Compare to modern law in procedural DP section]

IV.  Exceptions to EW- Public Employees

A. Civil Service Exception “merit- tenure system”: response to patronage/spoils system of late 19th c. Now have merit based testing for employment.

Protection: must be fired for cause, 1. for good cause OR, 2. for enumerated cause

Analysis:  

1. Who is covered?


i. probationary period not covered

2. standard for dismissal?

for good cause OR

for enumerated cause

3. what ER actions covered? ( firing, promotions, transfers, etc.)

4. was the penalty appropriate?

4. have the proper procedures been covered?

B. Public Employee’s Political Activity: 

Hatch Act: orig restricted ‘ees right to engage in partisan political activities, gradually relaxed, now can engage but not on govt facilities, on govt time, and can’t pressure other ee’s to engage in political activities

McAuliffe v. Mayor of New Bedford (Mass. 1892): “due hearing” doesn’t mean committee hearing, can be heard by mayor himself [Right- Privilege stage]

Rutan v. Republican Party (S Ct 1990): ee denied promotion by governor bc of political affiliation , extends scope of prohibited actions from firing to promotions, transfers etc

R: elected politicians can not take political affiliation in selecting permanent /temporary staff UNLESS

policy making position 

confidentional position 

Jefferson [Oregon]: school district charges teacher w neglect of duty. Teacher argues duty doesn’t extend to personal / home life. Sct: off campus conduct goes to duty, but personal circumstances should be considered in deciding if duty has been neglected. 

C. Constitutional Rights Exception

1. START W/ 42 USC 1983- [for state action violating C] any person acting under color of law who subjects another person to the deprivation of any C’l or Federal statutory privilige (ie civil rights violation) will be liable in law or equity.

DAMAGES- avail for public ‘ees whose fed constitutional rights are violated

JURISDICTION- can’t use it against federal or cases of private discrim, only for state actors. Protection applies to public employees and private govt. k’ors. Can’t sue states, only munis or state ee in individual capacity.

2. equal protection – standards of review

rational basis test: applied for violations of non-fundamental rights

Nepotism

Kotch v. Board of River Port Pilot Comm’sh (S Ct 1947): river boat pilots argue that nepotism in hiring river boat pilots violates 14th am. EPC be no equal access to jobs

R: nepotism doesn’t violate 14th am EPC if there is a rational basis for practice

A: here, pilots needed to live in town, know the river and currents, locals better suited/ more efficient program

Residency Requirements

Wardwell v. Board of Education (6th Cir 1976): all new teachers had to live in school district w in 90 days of hiring, old teachers grandfathered in. P claims C’l violation on EP grounds bc C’l right of travel extends to right to stay in once place

R: rational basis standard for review for a continuing residency req’mt

A:  here satisfied by reasons given by school district , even 

“cont res reqmt” determines if employment will continue

“Durational res reqmt” is res required for being hired- strict scrutiny applies bc of burden to c’l right to intrastate travel- need compelling state interest

b. strict scrutiny – compelling state interest + means narrowly tailored. applies to C right to travel, right to vote, racial discrim

       

c. intermediate review- gender?

free speech/ association
TEST: (if ee is fired bc of speech)

if a factual dispute take er’s reasonable version, even if later it’s proved speech was something else, as long as reasonable investigation [Waters v. Churchill (S Ct 1994), note 703 note 3]

Speech of Public Concern- content, form, context, but varies btw cts

Meyers: ee criticized boss, fired. Distinguished bc not speech of public concern.

Rankin: “I hope they get Reagan next time”

Balance test- ee’s private interest in free speech v. ers need for productive/ non-disruptive workplace 

Pickering: teacher fired bc said school district spent too money on sports and not enough on books. Considered 7 factors.

Causal connection- did the protected speech cause the adverse action of compliant

i. mixed motive: P must show the speech was ONE of the substantial and motivating causes of  the adverse action. If proves, then burden shifts to er to show the speech didn’t pollute the decision [Mt. Healthy v. Doyle,(S Ct 1977) pg 705, note 9]  

4. privacy- drug testing and ee surveillance

National Treasury Employee’s Union v. Von Raab (S Ct 1989)
F: customs has drug testing reqmt for transfer/promotion for 

drug interdiction positions- D argues protect against bribery

carrying firearms- safety, clarity of mind, attention

ee’s handling of classified info- bribery

Procedure: remove jacket, guard of same sex listens for sounds of pee, dye in toilet water, notice to ee of test reqmt

P argues 4th am violation bc unreasonable search

Ct: bc not criminal setting, no reqmt for PC thus no reqmt for warrant. Standard of review: Reasonableness of search.

R: balancing test- privacy interest v. gov’t interests as er

A: 1. bc diminished expectation of privacy f/ notice, and nature of job

     2. govt interests are great w bribery and dexterity, but too broad for classified info

Dissent: no connex btw frequency of problems and drug use, speculative govt interest, so broad could apply to any job

Drug Tests:
1. no PC

2. Pickering balancing test


1. ee interest in privacy?



- notice?



- REP?


2. er interest?

Drug testing applies:

a. accident testing /railroads (Skinner)

b. promotions (above case)

c. applicants

d. in any case of reasonable suspicion

Vega Rodriquez v. Puerto Rico Telephone (1st Cir 1997) – P are security in large open workplace at quasi public er, er’s installed video system w out sound, restricted to workplace.

P argues unreas search under 4th/privacy

D argues need for er to supervise for productivity and supervision avail w out videos

Ct: no REP in open workplace

5.due process – only govt er’s, and govt private k’ors

A. PROCEDURAL

 i. liberty interest*- protects reputation in yr profession (ie defamation)

can’t be statement about inadequate performance, need malevolence/ stigma+

publication outside

P must deny truth of allegations

only for discharge, not for demotions or transfers

 Remedy: name clearing hearing, aka liberty hearing

*[Compare to old EW rule in Henry v. Pittsburg & LER Corp. (Pa.1891)- er free to effectuate discharge in virtually any manner- er told newspaper ee fired for dishonesty w/ no evid to support discharge.]  


            A. PROCEDURAL:

  ii. property interest- exists in yr job if you have a reas expectation  of employment other that EW (ie if just cause clause, civ service exception, de facto tenure, k for specified years) If exists, er must provide pre/post term dp 

pre term DP: 1. notice, 2. specified charges, 3. opportunity to tell yr story to decision maker, 4. before decis to terminate is made (informal)

Post-term rights- requires a hearing before an impartial decision maker, usually call witness’s etc (formal)

B. SUBSTANTIVE – test is rational basis standard, can’t be arbitrary

Substantive DP: determination that the substance of a law affecting all people is valid under the constitution. (anytime someone challenges a law as unconstitutional, it is a sub. Dp claim) 

Note- rational basis test only applies to NON-fundamental rights

Kelley v. Johnson (S Ct 1976): police grooming case. Police claim freedom of expression (a part of free speech) is aspect of liberty , c’l violation. 

Ct: assumes grooming is “liberty” w out deciding. But cops already have limits on dress diff f population- notice

R: rational basis test, satisfied bc reasons, 1. recognition for public, 2. espirit de corps , rational.

Note: religious beliefs of grooming have special considerations

Goetz v. Winsor School Discrict (2nd Cir 1983)
P fired as janitor for alleged theft. 

R: janitor has no property interest in job, bc nothing taking him out of EW, but does have liberty interest bc of alleged theft. Entitled to appropriate procedural measures (ie name clearing hearing)

V.   Exceptions to EW- Collective Bargaining Law

A. Three Sources of Law

1. Norris-Laguardia Act (1932)- 

1. prohibited federal courts from issuing injunction in labor disputes 

(does this apply to states? Drum used in Wash co.)

2. prohibited k in which ee promises not to join a union (“yellow dog k”)


2.  FLSA- min wage, overtime, child labor regs (1st substantive reg of terms of 



     Employment by Fed govt.) 

3.  NLRA aka Wagner Act (1935)- below, based upon the commerce clause, covers businesses “affecting commerce” This is determined by the dollar volume of the enterprise. Upheld as C’l in NLRB v. Jones & Laughlin Steel Corp. (SCt 1937).
B. NLRA- Sec 7. (S.157) [29 USC SS 151-169]

Jurisdiction: federal, state, local govt ees, rr (covered by Railway Labor Act) and airline, agriculture, and supervisory employees excluded. Includes ee- engaging in I-state commerce.
2.   Beating Heart Rights
Right to organize

Right to Collective Bargain w ‘ER over wages/terms/conditions of employmt

Right to Engage in concerted activity for mutual aid and protection

d.   Right to refrain from engaging in union activity and above…

(Amendment to NLRA- Labor Management Relations Act aka Taft-Hartley Act (1947))

a. Right to organize
NLRA Sec 8(1)(a): unfair labor practice for an er to “interfere with, restrain, or coerce ees” in the exercise of their rights to self-organize and collectively bargain.

Republic Avaition Corp v. NLRB (SCt 1945)
ER may not discharge or otherwise discriminate against ees for discussing unionization (esp during non-work time and in nonwork areas), wearing union buttons and insignia, or signing union authorization cards.

Union Elections

Bargaining Unit: Ees at a single plant w/ similar wage scales, hours, working conditions and job responsibility.


a.  To get an election 30% of ees in bargaining unit must sign authorization cards 


     for particular union. Then NLRB will order/conduct union rep election.

b.  ER MAY voluntary recognize union if more than 50% of bargaining unit sign  authorization cards –RARE [Linden Lumber Division v. NLRB (SCt 1974)]

If ‘er has committed egregious union practices, union can be accredited as a matter of law as a remedy—VERY RARE

If union loses election, can’t have another election for at least 1 year.

If union wins, it is collective rep for all ees in unit, regardless of their votes.

ER opposition to Unionization, allowed through non-threatening means:


- Er can deny access to non-ee union organizer can be barred from property


- Ee organizers ltd to non-disruptive (see Republic Aviation above)


- “Salting” non-union workplaces is legal

Hartman Brothers Heating & Air Conditioning v. NLRB (7th Cir.2002):

R: lawful to lie about status as a salt, union organizer, or union supporter during an interview- but not about qualifications for the job.

“Salt”: person who gets employment at a non-union workplace for the purpose of organizing the ees to join a union.

How to get rid of Union?


- need de-certification election of NLRB


-Restrictions: ltd to narrow time period

b. Right to bargain collectively

a. if union is cert. By NLRB, er has duty to bargain in good faith

NLRA does not require that both sides reach and agreement- only good faith.


b. CBA’s usually set out disciplinary procedures and prevent term w/out “just 


    cause”. Grievances btw labor/mngmt usually subject to arbitration. 

c. union security k clause, union dues must be paid w/in 30 days days of emplymt


    Limit- ‘ee has right to limit pymts to non-political expenses


d. er can’t make change in working conditions w/out 1st bargaining w union

e. Bypass Rule- can’t bypass union and go straight to ees, and ee’s can’t go 

    Straight to er

f. Just Cause protection is explicit protection to EW (pg 977-78), need notice, 

    fair investigation, consistency of treatmt, progressive discipline whenever

    possible, facts must support charge

g. any waiver of rights in CBA must be explicit and clear (see Universal Maritime  below)

REMEDY- thru grievance arbitration process

3. Right to Engage in Concerted Activity

Strikes: Primary strikes legal, secondary strikes against customers or suppliers are usually illegal and may be enjoined by courts.

Sit down and slow down, aka “work to the clock” strikes are not protected.

Permanent Replacements: ER may hire during strike and need only place strikers on preferential hiring list for next available opening. [NLRB v. Mackay Radio, (SCt 1938).]

Temporary Replacements: if stride is only protesting unfair labor practices, er may only  hire temps. 

NLRB v. Washington Aluminum:

F: cold  workers walk-out together spontaneously

3. Procedures and Remedies

Unfair Labor Practices- charges must be filed with NLRB w/in 6 mos of event. Appeals to US District Ct. Remedies ltd to back pay, reinstatement, orders to bargain, and cease and desist orders.

C. Arbitration – See last section 

Eastern Associated Coal Corp v. UMW:

F: truck driver 2x loser of mj testing, arbiter reinstates him both times, 2nd time with conditions: random drug tests, auto resignation if he fails, etc. P says against public policy

R: presumption in favor of arbitration of fed labor disputes. Strong presumption of award’s enforcibility/non-reversibility as long as from the k

R: Exception is for public policy. In this area PP is rehabilitation.

Wright v. Universal Maritime Service Corp (S Ct 1998):

R: if a coll. barg. agreement waives any rights, it must be clear and express

R: if er wants CBA agreement to govern federal statutory claims, must be explicit (ie “CBA will arbitrate all sex discrim claims.)

TEST for ken and voluntary waiver”

1. written in a way that avg individual would understand 


2. specifically refers to rights being waived


3. waives rights in consideration for something   [adapted from ADEA waiver]

Defenses:

Standard K defenses to get out of arb. Agreement, see last section

VI.  Exceptions to EW- Status Discrimination (largest exception to EW)

A. Sources of law    See page 265-9

1. 14th amendment, Equal Protection Clause, 42 USC 1983: 

    “every person, who under color of [any law] subjects any citizen or other 

    person w/on jurisdiction of US to be deprived of any rights, privileges, or 

    immunities secured in C or laws, shall be liable…”

   State Action Reqmt means can’t use against fed officials or private discrim.

   Monell v. Dept. of Social Services (SCt 1978): municipalities may be sued under

   1983 for both damages and injunctive relief.

   Alabama v. Pugh (SCt 1978): 11th Am. Precludes 1983 actions against states per

   Se, but state officials may be sued in their individual an official capacities.

   Note- 1985 cause for conspiracy to do above

2. Civil Rights Act of 1866, 42 USC 1981: ‘same right and privileges of whites’

Saint Francis College v. Al-Khazraji (SCt 1987): Apply historical test; whoever wouldn’t have been considered “white” in 1866. Law applies to “identifiable classes of persons who are subjected to intentional discrimination solely bc of their ancestry or ethnic characteristics (not bc of place of origin or religion).”

Procedure: can bring in state or federal ct. No min # of ee’s for er to be covered

State SoL’s apply, no exhaustion of remedies reqm’t.


3. Union K- Most have discrimination clauses. Can bring breach of K claim.


4. Corporate Policies: handbooks, flyers, custom, etc.


5. Title 7

6. Age Act of 1967; ADEA of 1991

7. PDA

8. Equal Pay Act

9. State and Local non-discrimination statutes: Sometimes have broader remedies


    or larger damage awards. For example, some state laws proscribe discrim based 

    on marital status and sexual orientation. Fair Employment Practice laws (FEP)  

    usually do not exempt small Ers.

10. Executive Order11246, 11375: no discrim from gov’t K’ors (greater than $10k). Plus must implement affirmative action programs.  Applies to 1/3 of all workers.  Also applies to subK and vendors of K’or 

VII. Title 7, Civil Rights Act of 1964

History
Leg history shows primary focus was racial discrim. Sex discrim added at last minute a fluke. Congress concerned with eliminating not only specific instances of employment discrim, but its broader social and economic effects as well. 

Importance

    Almost every ee is a candidate for ee discrim, and jury awards tend to be large.

A. Jurisdiction (701b)
Applies to Entities not Individuals

all ‘ers w/ 15 more ‘ees during 20 weeks of the relevant year (ie if on payroll)

Definition of Payroll

Walters v. Metropolitan Educational Enterprises (SCt 1997):

R: all ees on the payroll are counted toward meeting the jurisdictional minimum, regardless of whether every ee worked or was compensated on any given day

applies to fed, state, local govt. ers

protects former (w/ respect to references), prospective, and present ees

tribes excluded as ‘er  and individuals get preference for jobs at busn near res that are publicly announced

US Corps or subsidiaries operating overseas must apply T-7 to US citizens 

Foreign Corps operating in US---see statute pg 40

executives aren’t covered

religious institutions not covered

Partnerships: class notes 10/3, Drum says can’t discrim in advancing to partnership but can in creating partnership. See book, pg. 297, note 3- Hishon
B. Procedure (pg 260)

1. SoL 706 (e)(1)- 180 days to file right to sue. UNLESS state or local agency has

    similar to T-7, then can file with either EEOC or state. If filed w state first, 

    EEOC charge may be filed up to 300 days after alleged discrim OR 30 

    Days after notice of termination of local proceedings, whichever is first. IF

    File first w EEOC, it must defer to local proceedings for 60 days before 

    Undertaking its own investigation. After file claim w/EEOC- EEOC can:

a.   attempt conciliation, 

b.   pursue a civil action in a Fed. Dist. Ct. 

c.   if neither 1 Nor 2,  w/in 180 days of filing, issue right to sue letter.

2. Right to sue letter from EEOC- must sue w/in 90 days of letter

3. Standard of Review- de novo in District ct—no deference to ALJ findings

4. Right to Jury Trial- cases w/ damages get juries, added by Civ. R. Act, 1991.

C. Remedies

Before Civil Rights Act of 1991, only remedies in T-7 cases were equitable.  Now:

-- compensatory and punitive damages avail for intentional discrim. cases ONLY

-- total amt of dmgs capped at 50k (15-100),100k (101-200), 300k (201-500)

-- back pay has no cap on damages, must mitigate to qualify, is it ltd to 2 years?
-- compensatory damages ltd to intentional discrim. (No compens. For disp. Impact)

-- cts can enjoin practice

Standard for Punitive Damages

Kolstad  v. American Dental Association: to get punis P must show “malice” or “wreckless indifference,” but the er’s conduct need not be independently “egregious.” Good faith employer efforts to enforce anti-discrim policies can be a defense to punis.

Front Pay

Pollard v. EI du Pont de Nemours: 

I: is front pay “compensatory damage” w/in meaning of T-7?

R: front pay is money awarded for lost compensation during the period btw the judgmt and reinstatement or in lieu of reinstatement. FP is NOT compensatory, no cap. Use when reinstatement isn’t a practical remedy (from notes).

D. Substantive Law (6 types of cases-all int’l discrim or discrim practice)

Intentional Discrimination (4 types)

I.  Disparate Treatment—PF case, see McDonnell Douglas
Pattern and Practice

Hiring Practices

EEOC v. Consolidated Service Systems (7th Cir. 1993):

F:  Korean busn owner hires almost all Korean ‘ees. 

R:  Found no discriminatory intent for hiring practices, which were 1. ads in Korean newspapers, 2. hiring thru word of mouth ok when no discrim motive, etc

R: can’t put ad “Koreans only”- but can place ad only in Korean newspaper

R: word of mouth ok when no discrim motive

Note: if this were a disp. Impact claim, might have won bc no discrim intent req’d.

Hiring Practices: Interviews
Lysak v. Seiler Corp (SCt 1993—pg 157):

F: P volunteers info about her pregnancy and lies during interview that she is not pregnant. D finds out and terminates her bc of the intensive training she has to complete and bc she lied.

R: Er cannot inquire about pregnancy or plans for pregnancy. If er asks unlawful question, er has no authority to discharge ee for giving a false answer.

A: Here, it was not illegal to fire P bc of lying about pregnancy status bc the er did not “solicit” that information, she volunteered it. Can term for lying about pregnancy in the form of unsolicited statements.

Favoritism

Preston v. Wisconsin Health Fund (7th Cir. 2005):

P claims passed up for position bc CEO having affair with person who got position.

R: Favoritism of paramour is not gender discrim. Bc  had P been woman, he would’ve been passed up as well.

Drum: disagrees bc P had no way of getting job, where woman is at least eligible in class.

Tenured Professors

Namenwirth v. Board of Regents of University of Wisconsin (SCt 1986)

P passed up for tenure, claims discrim. Proves PF case with circumstantial evidence.

R: Bc criteria for tenure of professors is based on a subjective criteria of belief in potential scholarship, P can never show subj. reason is pretext in a tenure case.

Result: cultural stereotypes can affect subjective criteria for employ w/out remedy at law

Cronyism

Autry v. North Carolina Dept. of Human Resouces (4th Cir. 1987)

P is black female. Claims passed up for position bc er chose her white friend.

R: Cronyism (favoritism based upon personal friendship) is not illegal under T-7.

Note: In 11th Cir, where black candidate was better qualified, cronyism was held to violate T-7 [Roberts v. Gadsden Memorial Hospital, 11th 1988).


2. Facially Discriminatory Policy

Gendered Grooming Standards

Jefferson v. Harrah’s Casino (case supp41-46):

R: Er Can require different grooming standards for genders as long as not disproportionately effect/burden on one gender.

Gender Stereotypes

City of LA v. Manhart (SCt 1978—pg 1333):

F: City makes female ees pay more into pension plan bc based on insurance longevity tables, women outlive men and therefore as a group, receive more pension money. P argues practice creates equality when comparing groups. D argues some men live longer than women- they pay less and receive more, unequal individually. 

R: discrim should focus on individual not groups (except w affirm action). Policy: fairness to individuals rather than to classes.

R: employment decisions cannot be predicated on stereotype of gender or race.

Test for Discrim ER practice: does evidence show “treatment of a person in a manner which but for that person’s sex would be different” 

Back v. Hastings on Hudson Union Free School District (2nd Cir. 2004):

P is school psychologist, claims violation of Equal Protection Act bc fired bc of stereotype that young mothers cannot complete their jobs efficiently and be a good mother at same time.

R: Stereotypes about the qualities of mothers as workers is a type of gender discrimination

R: Need not show evidence about how er treated similarly situated fathers. (Don’t need circumstantial evid, can prove with direct.)

R: Agencies can’t be held for discrim bc of idiosyncratic behavior of ees that doesn’t reflect a pattern, practice, or policy.
3. Individual Discrimination- Pretext

Standard of Proof- Pretext
McDonnell Douglas v. Green (SCt 1973), pg 285: 

burden shifting analysis, burden of persuasion always with P, burden of proof shifts from

P-D-P:

ee proves PF

part of protected class

applied and was qualified for a job er was seeking applicants for

adverse action (ie didn’t get job even though qualified)

job remained open after rejection and er sought apps from pool w same qualifications

er has to articulate a legit, non discrim reason

ee has to prove er’s reason was pretext

Evidence

Can use Direct or Circumstantial Evidence:

Direct: d admissions

Circumstantial: d general policy and practice toward minority employment, different treatment of white ees, er reaction to P legitimate civil rights activities.

Stray Remarks: are comments not tied closely in time, place, context to disputed employment decision. Disallowed.  

Desert Palace (case supp): can use either direct or circumstantial evidence to prove discrim, rejected O’Conner’s concurrence in PriceWaterhouse which said should have to prove using direct only.

Texas Dept. of Community Affairs v. Burdine (SCt 1981):

R: Burden of persuasion stays with P at all times. P must prove with preponderance of evidence. If D presents no evid, ct must rule for P. D need not persuade ct that it was actually motivated by the proffered reasons, it is sufficient if the D’s evid raises a genuine issue of fact as to discrim.

Pleading 
Swierkiewicz v. Sorema (SCt 2002): McDonnell standard applies only to evidence, not to pleading. T-7 has standard FRCP notice pleading requirement.

St. Mary’s Honor Center v. Hicks (SCt 1993): even if D’s reasons are found to be pretext, trier of fact can still return verdict for D based upon other non-discrim reasons.

individual discrimination- mixed motive (when discrim. is 1 reason)

Procedure

Price Waterhouse v. Hopkins, pg 289 (SCt 1989): (mixed motive needs just preponderance of evid)

F: Ann Hopkins claimed discrim for promotion to partnership bc of gender. Presents direct evidence: called “macho”, “overcompensating for being a woman”, “dress more feminine”, “take a course at charm school”; as well as circumstantial: 7/662 partners female. At trial, ct found both illegal (above) and legal reasons for discrim: aggressive, abrasive, bad people skills.

R: In mixed motive cases, a “D may avoid liability only by proving that it would have made the same decision even if it had not allowed gender to play such a role”

R: Remarks at work that are based on gender stereotypes do not inevitably prove that gender played a part in an employment decision. P must show that er actually relied on her gender in making decision. 

R: Er must show by a preponderance of the evidence it would have made decision w/out. 

Civil Rights Act of 1991: codifies PriceWaterhouse. Sec. 703(m):

Unlawful employment practice when P “shows race, color, religion, sex, or nat’l origin was a motivating factor for employment practice, even though other factors also motivated.

VIII. Discrimination Defenses- Intentional Discrim

A. BFOQ – a narrow defense avail only for sex, nat’l origin, religon, age, etc.

--NO BFOQ for race – Never in 1981 Cases

BFOQ – read very narrowly (Dothard)

Dothard v. Rawlinson (SCt 1977):

Ct upheld height/weight and “no contact position” reqmt for female prison guards as BFOQ bc of “uniquely barbaric conditions” of work environment.

Wilson v. Southwest Airlines (N.D.Tex.1981)

P are male flight attendant applicants suing bc height weight reqmt excludes greater proportion of males than females. D admits intentional refusing to hire males, claims female flight attendants and ticket agents are a BFOQ bc “personify the airlines sexy image and fulfill its public promise to take passengers with ‘love.’” D says hiring policy crucial to continued financial success.

R: T-7 Sec. 703(e): customer preference for one sex may be taken into account in those ltd instances where satisfying customer preference is ‘reasonably necessary to the normal operation of the particular busn.’” [ie a topless bar] 

BFOQ TEST: 1. does the particular job require that the worker be of one sex only, and if so, 2. is that reqmt reasonably necessary to the ‘essence’ (aka primary function) of busn

Part 1A: sex is so essential to job performance that person of another sex/race/relgion etc couldn’t perform same job. Part 2A: busn would be undermined if wrong sex hired.

A: 1. males are able to perform “essential” job function- which is transporting customers. “Tangential”, psychological needs of passenger (to be “loved”) is not busn essence.

Mixed Reqmt for Job: when some sex-linked and some sex-neutral aspects of job reqmt exist, sex-linked aspects must dominate to have BFOQ.

Fernandez v. Wynn Oil Co.  (C.D.Cal.1979):

R: females can be denied int’l job when clients customs would not permit doing busn with women. There is a busn necessity supporting BFOQ.

UAW v. Johnson Controls (1991) [Facially Discrim Policy]

D produces batteries that involves significant lead exposure. D’s policy prior to T-7 was to warn workers of dangers of lead. 2nd exclusion policy: any woman of child-bearing age was excluded from lead contact position. Needed med proof of infertility to work in those positions. Not required for men although same effects on reproductive system. 

I: is there a BFOQ defense for this facially discrim policy?

A: Safety concern for reproductive health is not related to the essence of the job performance. Repro health problems must actually interfere with job performance. 

Dissent: employer risks tort liability for lead exposure. Majority says risk is remote if er informs ees and they ignore it.

Advice to er: no chance of winning T-7 suit, some chance of winning tort. Wait for tort claims to come up. Plus, time value of money. Or could make ee’s sign a waiver.

42 USC 1981- separate remedy for racial discrim only

Ferrill v. Parker Group (11th Cir 1999)

D is marketing group, hired P a black woman to make calls to black households “race-matched” calling.  Claim 1: P fired. D says reduction in force was legit non-discrim reason (busn necessity). P claims pretext.  Claim 2: unlawful job assignment created disparate impact.

I: can D who acts with no racial animus but makes job assignments on the basis of race be held liable for intentional discrim under 1981? 

R: no BFOQ defense under 1981. No busn necessity defense under 1981.  

Other Advantages to 1981: 

1. no exhaustion reqmt, 2. no caps to damages, 3.  broader coverage of “racial discrim” (historical test from 1866), 4. no min. coverage reqmt.- er can employ just 1 person.

Unintentional Discrim- Disparate Impact

1. what is an adverse/disparate impact?

2. what constitutes busn necessity/ job relatedness defense?

3. what level of proof required to prevail?

Disparate Impact: facially neutral policy w/ disparate impact. No discrim intent required.

Defense: business necessity- there is no alternative practice with non-discrim impact.

Remedy: only equitable relief avail. Compensation is only for intentional discrim.

Griggs v. Duke Power (S Ct 1971) [1st case to recognize unintentional discrim- Disp. Im]

Prior to Civil Rights Act 1965, D openly discriminated and segregated workers. Blacks could only have lowest paying “laborer” position. After Act, blacks allowed in non-labor jobs, but D requires workers to take hs proficiency exam/ GED for non-labor jobs.  only required for new apps and transfers after 1955 (grandfathers in most white workers)

At the time, 34% whites and 12% blacks had h.s. diploma, 58% whites and 6% blacks passed aptitude test. 

I: was aptitude test a business necessity?

R: pf case for disparate impact- P shows 1. facially neutral policy, that 2. causes disp. Impact on a protected class. Defense: D shows policy is job related via “manifiest relationship” (actually something less than necessity, although called “ busn necessity”)

A: D couldn’t prove the tests showed which workers were more effective.  No relationship btw tests and job reqmts. 

Proof

Teamsters v. US (S Ct 1977)

Fed govt sues teamsters, allege 1. pattern and practice discrim, in alternative 2. disparate impact of a facially neutral practice. Govt offers individual testimony of discrim. And statistics showing blacks and latinos held only 4-5% of all teamster jobs, and only 5-8 high paying teamster jobs. Compared this to the population of latinos and blacks in cities where jobs located- Oakland, St.Louis, etc. And PoC held 78% of low-paying jobs.

I: can you use statistics to prove discrim?

R: can use stats to prove pf case of discrim depending on circumstances. But they are refutable. 

Hazelwood School District v. US ( S Ct 1977)

Ct distinguishes Teamsters. In Teamsters it was ok to compare the % of PoC hired to general pop of PoC bc the job requirement was driving- which many can do. Here, the job reqmt is more specialized- requires a teaching certificate. 

R: statistical comparisons must be to “relevant labor market” when specialized, not just general population. Must compare to total # of PoC in the area with teaching certificates.

Causation

Ward Cove Packing v. Atonio (S Ct 1989)

Cannery in rural Alaska with winter offices in Wash/Or. Had cannery and non-cannery jobs. Minorities held most of the low-pay cannery jobs, while non-cann jobs like electrician, mechanic, etc all went to whites. Had separate eating and sleeping facilities for cann and non-cann jobs. P alleges 1. disparate treatment- intentional discrim, 2. disp impact.

PP: lower ct held no disparate treatement, but was disp impact based on P’s pf case. To prove, used stats comparing % of cannery workers who are PoC to % of non-cann workers who are PoC 

I:  has P proved disparate impact?

R: Pf case for disp.impact needs both appropriate evid of disp impact AND causation.

R: did specific elements of D’s hiring practice cause the disp impact. Can’t just use bottom line of unequal workforce to show that practices caused them. Could have been innocent and guilty causes- need to separate.

A: P did not make out pf case. inappropriate use of statistics. Should’ve compared to amt of PoC in relevant labor market (ie how many non white electrician’s avail?) didn’t show which practice caused impact.

Civil Rights Act of 1991:

Overturned some aspects of Wards Cove
Disparate Impact Proof Scheme:

PF: 1. disp impact exists via appropriate stat evid. 2. particular hiring practices caused it*

* but if impossible to disaggregate the practices, courts must analyze the decision-making practice as one practice., 3. facially neutral policy   

Busn Necessity Defense: 1. “the challenged practice is job-related for the position in question and consistent with business necessity” * stricter than Wards – basically busn necessity. 

2. are alternatives avail that would achieve same busn ends with less racial impact.

Rebut: P can rebut busn nec. defense as pretext by showing alternatives do exist which achieve same goals, are equally effective, with less racial impact. 

Benefits of Disparate Impact v. Disparate Treatment for P: don’t have to prove intent

“” for D: busn necessity is broader defense than BFOQ. There aren’t compensatory or puni dmgs, only equitable relief. No right to jury trial. 

EEOC Uniform Guidelines on EE selection procedures (1978):

A selection rate for any protected group of less than 4/5ths is evid of adverse impact, while more that that is evidence of no adverse impact. Can adjust if differences are based on numbers too small to be statistically significant. 

Specailized Doctrines (6th Category)

A. Pregnancy Discrimination Act- amendment to T-7, added in 1978. 

Sec. 701(k): definition of sex discrim expanded to include discrim on the basis of “pregnancy, childbirth, and related medical conditions.” 

Note: Er can circumvent illegal pregnancy question by asking broader family questions.

ADD Lysak v. Seiler Corp from facially discrim policies

Lang v. Star Herald (8th Cir 1997)

P is pregnant, told by Dr. she needed indefinite leave bc of preg complications. D’s policy for indefinite leave is that there is no guarantee of getting your job back. D claims discrim bc denied her leave w/guarantee of job. 

A: 1. for claim of disparate treatment P could not show that D had ever granted indefinite leave with guarantee of job, and therefore couldn’t show they did it for her bc she was pregnant. 2. P offered no stat evid of disp impact of policy on preg. Workers.  

Erickson v. Bartell Drug Co. (W.D. Wash. 2001)

P as a class, claim that denying oral contraception coverage on the prescription drug benefit plan is gender discrim against women in violation of PDA bc related to pregnancy. D claims 1. oral contraceptives aren’t healthcare need bc optional, 2. PDA doesn’t have language of protection for oral contraceptives, 3. cost control to exclude, 4. neutral exclusion bc applies to both men and women.

I: is denying oral contraceptives on prescription drug plan gender discrim?

A: yes, bc carves out a benefit that unjustly affects women. 1. preg prevention is an immediate health care concern, 2. no specific language for pills, but intent of PDA is to protect women, 3. can’t ctrl costs in a way that discriminates against protected class, 4. not neutral bc only women need oral contraceptives.

R: equal coverage here means additional benefits just for women. 

BFOQ defense

Chambers v. Omaha Girls Club (8th Cir 1987)

P works as girls counselor/role model in arts and crafts section. D serves mainly black youth. P becomes pregnant and is unmarried. D has policy that ee’s be role models and have no unwed pregnancies.  P brings disparate impact and disp treatment claims.

A: P established disp impact claim bc higher fertility rates among black women meant that policy would affect black women more. D brought  business necessity defense. DCt found D goals, of promoting positive options for young girls, are significantly served by policy/ manifest relationship exists. 

R: BN defense under disp impact reviewed for clearly erroneous. 

A: DCt finding plausible on these facts.    

A: P claims could have used temporary replacement or placed her in non-contact position. D denies both, 1 Bc of training, the other bc didn’t exist.

A: disp treatment. P est PF case, but court accepts practice as BFOQ bc similar analysis to BN defense. 

Dissent: no connex btw practice and defense bc no relationship btw pregnant instructor and teen pregnancy.

B. Affirmative Action
2 sources of law 2 types of analysis


Title VII


Equal Protection Clause* (govt only)

1. Justification

can have AA


gender AA requires “important 




if “manifest


govt’l interest”




“imbalance*”


racial AA requires “compelling govt








interest”




-*past discrim if no “mi”? 
-evid by past discrim




-diversity here?

-remedial AA








-diversity counts in university setting








(don’t ken in employment yet)

________________________________________________________________________

2. Means

cannot “unduly trammel”
must be “narrowly tailored” to fit




upon protected rights

govt interest.




-no layoffs, no quotas

- no layoffs, no quotas

- race/gender can be “plus
-can use plus factor on temp basis

factor” on a temporary basis 

Three Phases of AA law: 

I. Weber v. Steelworkers (Sct 1979)

Pre T-7 Er had record of discrim, so in new union K agreed that 50% of all openings for minorities until % PoC in general pop and workforce was equal. 

H: manifest imbalance of workforce, + remedial justified the plan. Local workfoce 39% black but at er only 15% and 2%. Upheld. 

Wygant v. Jackson Board of Education (Sct 1986)

Equal protection case. Program said race could be a tiebreaker in layoffs, all other things being equal (like seniority). 

H: past discrim by er justified AA plan, but means must be narrowly tailored. Cannot apply to layoffs bc unduly trammel protected rights.

Johnson v. Transportation Agency (SCt 1987)

Women 26% of labor force, 22% of agency, but 0% of skilled jobs. D makes AA plan for women in skilled jobs. T-7 claim. 

H: means ok if preference for women is a “plus factor”, AA acceptable if er discrim in past. ASD D!

II. Taxman v. Board of Education (3rd Cir 1997)

School district has AA plan. Purpose is not remedial, just to promote diversity. 2 candidates for layoff of = seniority, one black, one white. Use AA plan as tie breaker. 

H: invalid plan

R: 1. only justification for AA under T-7 is remedial purpose from past discrim. If don’t admit to past discrim, must at least show strong evid of discrim in past. Ct doesn’t rule on educational value of diversity in education. 

2. cannot apply AA plan to layoffs. Unduly trammel rights. (extends from Equal Prot.)

III. University AA plans

Grutter v. Bollinger (SCt 2003)

Law school uses AA plan- justified by need for diversity. Ct holds compelling state interest in this case, and means are appropriate bc no quotas used. Law school just has race as a “plus factor” in a multi-factored test with no numerical weight given. Plus factor program should be ltd in time, however, until diversity is achieved. 

Gratz v. Bollinger (SCt 2003)

Undergrad gives 20 points to minority applicants for being minority. Ct holds that points are unC means. Quotas and points not allowed, even when justification (diversity) is. 

CURRENT RULE: AA as a subjective plus factor for limited time is OK. 

C. Religious Discrim

Sources of Law: T-7, state employment laws, © for public ‘ers, 1st am. Free speech, company policies (breach of K claim)

“Religious” [703j- pg 39]: very broad, can be any personal belief that is sincerely and deeply held if religious in nature. See Peterson v. Wilmer Comm. Where white supremacist belief called “Creativity” was a religion and therefore against T-7 to be demoted bc of those beliefs.

2 types of Claims:

Disparate Treatement

II.  Failure to Make Reasonable Accomodations- [701 j]

er has duty to “reasonably accommodate… an ee or prospective ee’s religious observance or practice [unless it would result in] undue hardship on the conduct of er business” 

ER Duty to Accomodate

TransWorldAirlines v. Hardison (SCt 1977) er obligations are narrowly construed, er not required to bear anything more than de minimis cost to accommodate an ee. Anything greater than de minimis is “undue hardship”

Exemptions:

Religious Institutions: exempt from T-7 [702a] if within functioning of their religious purpose. Ie Catholic church can discriminate in hiring catholic priests only. 

Educational institutions [703e2]: can hire only from particular religion if institution is controlled/supported/ teaches particular doctrine. Ie catholic school can hire only catholic teachers, see Feldstein v. Christian Science Monitor (D.Mass 1983) Christian science monitor newspaper can hire only Christian scientists. 

**Religious institutions may favor members of their own religion in all employment**

Tucker v. California Department of Education (9th Cir 1996)

Ee attaches acronym “Servant of the Lord Jesus Christ [SOTLJC] to all his work product, official and unofficial. D asks him to refrain from displaying anything religious outside cubicle, talking about religion on the clock (except during breaks) and using religious declarations in work products. P claims T-7 and 1st Amen. Freedom of speech violation. 

R: for free speech in govt workplace- apply Pickering balancing test: ee’s private interest in free speech v. ers need for productive/ non-disruptive workplace.

A: D has not shown it has a substantial interest in prohibiting the speech that outweighs the ee’s rights to free speech. Factors:

1. no disruption in efficiency. No evid that religious speech disrupted morale. Noone complained. Super spent a lot of time, but that is his job to deal with these things. 

2. public was not exposed to religious speech or displays and thus no way to interpret speech as “state” view on religion.

3. too broad, could have narrowed restrictions so as to not trample on such a large category of speech.  

D. National Origin Discrim
10 Areas of Special Concern for National Origin Discrim.

1. fewer statutory protections than relgion

2. no duty to accomodate

3. can give rise to claim under state statute or 1981

4. reverse discrim applies

5. disparate impact applies

6. includes protection based on marriage or association w/person of specific nat’l origin

7. “” on membership/ association w/ group promoting interests of nat’l groups (free tibet)

8. extra territorial app to overseas- US corps hiring US workers overseas, or foreign corps hiring US workers in US

9. discrim against non-citizens not prohibited by T-7, but must be consistently applied to all non-citizens. IRCA makes discrim unlawful for legal aliens. (w/ 2 exceptions). IRCA applies to ER with more than 4 ee’s. 

10. English –only rules need justification, but cts vary (TX-CA)

BFOQ: Accents

Fragante v. City of Honolulu, Hawaii (9th Cir 1990)

P is applies for job at DMV, receives highest score on civil service exam, but low score on interview bc “heavy accent” makes difficult to understand. D does not hire. P claims national origin discrim bc of his Filipino accent. 

I: is discrimination bc of accent national origin discrim protected under T-7?

A: Ct assumes P has pf case of disparate treatment, but accepts D’s defense as BFOQ. D claims being able to communicate effectively with public is BFOQ and P’s accent inhibited his ability to communicate orally. Accent by itself  is not BFOQ, accent’s effect on job requirement of communication with public is BFOQ. 

E. Age Discrim not a part of T-7
ADEA: prohibits age discrim in employment, discharge, promotion, or treatment of workers, “unlawful for an er to limit, segregate, or classify his ees in any way which would deprive  or tend to deprive any individual of employment opportunities or otherwise adversely affect status as ee bc of individual’s age”

-protects ‘ees 40+. [note- some states have broader protection, OR 18+]. 

-Remedies include back pay, reinstatement, attny’s fees, liquidated (dbl) dmgs if violation is wilfull. NO compense. Or puni dmgs.

- right to a jury trial 

- mandatory retirement prohibited (1986 amendment)

-Must exhaust remedies w/EEOC

-apply McDonnell Douglas and Price Waterhouse proof schemes

-Affirmative Defenses: (5)


1. BFOQ


2. BF seniority program


3. BF ee benefit plan


4. RFOA [Sec. 4.f.1.]


5. good cause

-BFOQ requires: [29 CFR 1625.6b from EEOC]


1. age limit is reas necessary to the essence of the business AND either


2. all or substantially all individuals excluded from job are in fact disqualified OR

3. some of the individuals excluded posess a disqualifying trait that cannot be 

ascertained except by reference to age.

EEOC v. Francis Parker School (7th Cir 1995)

D is in mkt for drama teacher, but budget is ltd to $28k/yr. Hire teacher w/ 1yr experience for $22k instead of older teacher w/ 30 yrs experience bc “we couldn’t pay him what he was worth” P brings disp. Treatment and disp impact. 

R: (from Hazen Paper) age and years of service are analytically distinct, an er can take into account one without considering the other so just because decision is based on years of service, does not mean it is an age-based criteria. ADEA does not prohibit decisions based on criteria which tend to affect workers over the age of 40 more adversely than workers under forty. 

A: here there is a RFOA- the lack of funds to hire an experienced teacher. Just bc it affects older teachers more doesn’t mean it is disp. Treatment or impact. (Apply busn necessity for impact claim)

ADEA Disparate Impact Claim

Smith v. City of Jackson (SCt 2005)

D has trouble recruiting new police officers, as incentive gives all police raise to be in line with market rates in region, but a proportionally higher raise to new hires w/less than 10 yrs experience. Older officers claim disparate impact bc raises disproportionately effect older workers. 

I: is there a disparate impact claim under ADEA and have officers made such a claim?

R: apply Wards Cove pre-1991 amendments analysis to ADEA disp. Impact.: need 1. statistics showing disp. Impact, 2. ee must id specific reason for impact, not generalized employment policy

A: P did not id specific reason for impact, doesn’t matter anyway bc bringing wages in line with region is a RFOA. Bc reasonable, no need for D to choose a less intrusive method (not a busn necessity reqmt to show alternatives avail.) 

Mandatory Retirement 

Carr v. Armstrong Air Conditioning (N.D. Ohio 1993)

29 yr ee, er offers severance package with benefits in exchange for early retirement/ waiver of other benefits. P claims waiver of benefits invalid bc against ADEA. D argues the agreement was ken and voluntary, therefore valid and P kept the money so it was acceptance of the terms. 

R: to be ken and voluntary, must comply with Older Worker Benefit Protection Act (OWBPA). And keeping money doesn’t waive claims under ADEA, just used as a setoff later if D found guilty. Policy: ee may have become dependant on $, would discourage people from filing claims.  

A: Here waiver violated OWPBA in 4 ways, invalid. 1. P not given 21 days to consider, 2. not given 7 days to reconsider, 3. not advised to consult attny, 4. not informed of claims he may have under ADEA.

General Dynamics Land Systems v. Cline (SCt 2004)

F: P are workers 40-49 years old. Er cut out all worker under age 50 from health retirement benefits. Bc P are covered by ADEA, they filed a claim of age discrim.

I: does ADEA prohibit favoring the old over the young?

H: no

A: intent of the act is to protect older workers from being passed for younger. “youth culture” means that younger workers do not need as much protection as older workers. “30 is the enemy of 40- not 50” [souter]

Dissent: text plainly says can’t discrim against anyone over 40. 

Decline of ADEA claims (since 90’s)

1. very hard to overcome RFOA defense. 

2. if any reason other than age, not discrim.

3. cts tendency to dismiss ageist comments as stray remarks, too remote in time, space, context.

F. Sexual Orientation
Sources of Protection

- corp policies

- municipal ordinances and state statutory protection 

- cba agreements in unionized sector

- tort claims (privacy, IIED, defamation, etc)

- executive orders from governor or president

- violation of state constitutions

- US © EP claims, doesn’t cover “sex-orientation” specific, so only rational basis review

DeSantis v. Pacific Telegraph and Telephone (9th Cir 1979)

“sex” in T-7 does not extend to “sexual orientation”

Shahar v. Bowers (11th Cir 1997)

P is lesbian made offer to be hired for Ga. AG office. Wedding scheduled before employment began. Some coworkers found out and D rescinded job offer. At time “sodomy” was still illegal, AG claimed conflict of interest in enforcement of law and hiring lesbian- confusion about AG’s position as elected officer. 

P claims, EP, substantive DP, 1983, and freedom of association claims. 

R: apply Pickering balancing test. 

A: ct Aken her substantial interest in freedom of assoc. But weighs towards ER: 1. office would effectively be condoning her conduct which is illegal, 2. disruption in workplace, 3. confusion of role of AG in public perception* significance of public perception in law enforcement, 4. negative effect on law enforcement ability.

Rovira v. AT&T (SDNY 1993)

P were gay partners, had custody of children (biological children of P) and owned home together. 1 dies of cancer, P is named beneficiary of will and life insurance.

I: is P also beneficiary of company death benefits?

R: D has anti discrim policy, and benefits are for “spouse and dependant children and other dependent relatives of the deceased” spouse and children get mandatory benefits, other relatives get discretionary benefits subject to D’s benefit committee. 

A: D limits claims to legal spouses, P claims this violates their stated anti-discrim policy. D’s anti discrim policies apply only to ee, P is not ee. Plus, the policy explicitly claims NOT to confer any k’l rights- D not bound.  

Sexual Harassment- a type of Sex Discrim under T-7

Meritor Savings Bank v. Vinson (SCt 1986) SCt recognizes s-h as type of sex discrim. “unwelcome sexual advances and other forms of hostile and intimidating behavior can create and abusive environment” (quote f/ book)

Claims- other than T-7 avail:
-breach of k

-tort: assault, battery, IIED

Procedure: must exhaust both state agency and EEOC remedies

Two Types of S-H:

1. Quid Pro Quo, 2. Hostile Work Environment

PF Case for SH:

1. unwelcome***-- subjective

2. sexual conduct or words**-- bc of sex (see Oncale)

3. either 

a. promis or threat (QPQ), or 

b. severe OR pervasive* w/ purpose or effect of causing hostile, discrim, abusive 

    work environment (HWE) (and subjective)

*most fall under pervasive- apply Reas. Person standard, see Harris for factors

** can be by customer, supervisor, or coworkers. Examples: repeated sexual advances or jokes, sexual touching, repeated requests for dates, can be by same sex. 

*** unwelcomeness and consent can co-exist. Subjectively may feel you are being pressured to do something so consent anyway. AND previous welcomeness does not negate later feelings of unwelcomeness. Can be unwelcome on the 51st time. 

Consent for crim/tort does not = welcome for T-7. 

Evid: can introduce character evid (how someone walked, talked, dressed, etc) to prove welcomeness but not sexual conduct. 

Severe or Pervasive

Harris v. Forklift Systems (S Ct 1993)

Owner of D made P target of unwanted sexual innuendos, “You’re a woman, what do you know” “We need a man as the rental manager” “dumb ass woman”- in front of customers, “go to the Holiday Inn to negotiate your raise” asked female ees to get coins from his front pocket… P asked him to stop bc offensive to her, he stopped briefly, then started again “did you promise that guy sex?” P quit. 

I: was this a hwe?

PP: lwr cts applied 6th Cir- Rabidue, need psychological damage or other injury. 

R: middle path btw merely offensive utterances and tangible psychological injury. 1. hwe is 1. what a reas person would find hostile, and 2. the victim must subjectively perceive it to be hostile/abusive. 

Factors: (may include- not exhaustive list)

- frequency of discrim conduct

- severity

- whether physically threatening or humiliating 

- unreasonable interference with work performance

- psychological affect important, but not dispositive

- mere offensive utterance is not sufficient

Customer S-H

EEOC v. Sage Realty (SD NY 1981) 

P is female lobby attendant, every six mos. get new uniform. Summer 1976 uniform for centennial was revealing and exposed P buttocks and thighs with open sides. D resized 1x, but still didn’t fit, refused to make further adjustments. P wore it 2 days and was sexually harassed in lobby. Refused to wear uniform and was dismissed.

PF case: 1. req’d to wear uniform for employmt, 2. D imposed condition, 3. but for her gender, she would not have been subject to s-h 

R: uniforms ok, but not if req’d and expose one gender to sexual harass. D can claim no busn necessity bc not essence of busn to wear uniform.

CoWorker Sexual Harassment

Ellison v. Brady (9th Cir 1991)

P and D both work for IRS, work in same area. D began hitting on P, then hanging around her desk. P constantly rejects D. D wrote her “creepy” notes without being intentionally creepy. P shows super, super says s-h. P says she’ll take care of it. another coworker tells D to lay off. P leaves for 4 weeks, D sends her more notes. P tells super that she is very scared. Super transfers D for 6 mos. D files union grievance, in exchange for settlement, IRS sends him back to same office w/warning. P unhappy bc she has to be transferred.

PP: trial ct says s-h not sufficiently severe or pervasive. Cites 6th/7th Cir that say must have psychological damage to be sufficiently severe or pervasive. 

9th Cir R for Severe/ Pervasive HWE:


1. either frequent OR severe conduct by harasser from the perspective of the victim- use the Reas. woman standard if woman, Reas man if man.




Lewd comment---letters/fear-----rape




Severe and pervasive can be in middle

                              ------------------------------------------------
Er liability for EE/ Customer torts: [Ellison, Sage Realty]

1. ee puts er on notice of harassment (unless for customer- need only “should have ken” (from 29 CFR 1604.11e) 

2. er must take reas steps to prevent/stop harassmt.

I: did IRS remedy shield them from liability? –

Ellison Reas Steps standard (in 9th Cir)

R: No. 1 .did not stop harassment, 2. victim should not be punished, 3. need more than a request to stop – need to discipline in proportion to seriousness of conduct

Er liability for Supervisor’s S-H:

Faragher v. City of Boca Raton (S Ct 1998)

Burlington Industries v. Ellerth (S Ct 1998)

1. did hwe/ qpq come from tangible employment action? [ie discharge, demotion , undesirable reassignment, constructive discharge [Penn State Police v. Suders]  if yes, Er is vicariously liable

2. if not tangible, did it come from Intangible actions (ie severe/pervasive hwe)?

 if yes, ER has affirmative defense: (ER burden)


a. er has policy against s-h (er exercised reas care to prevent/promply correct s-h)


b. ee was unreas. in not taking advantage of policy, failed to avoid or reduce harm

Penn State Police v. Suders (S Ct 2004)

P is harassed by supervisors at PD. Quits bc of their behavior. 

I: is the PD liable for acts of it’s supervisors? Did her quitting amount to a constructive discharge such that it was a tangible adverse employment action taken by Er?

R: Supervisors liable when they are acting within agency relationship

R: Constructive discharge exists when “the working conditions became so intolerable that a reas person in the ee’s position would have felt compelled to resign.

R: Constructive discharge is a “tangible employment action” such that Er has no affirmative defense and will be held vicariously liable for supervisory actions.

Same Sex S-H:

Oncale v. Sundowner Offshore Services (SCt 1998)

P works on offshore oil rig w/ 8man crew. 2 supers subjected him to humiliation, threaten w/rape, grabbed sexually. Complained to HR, “oh they’re like that, they do it to me, too.”

P quits bc fear of rape. 

PP: Dist Ct and 5th cir say to claim for S-H under T-7 for same sex. 

I: does T-7 support same sex S-H claim?

A: yes, need only prove discrim. Bc of sex and other gender is not: 

1. s-h via gender stereotyping (ie P is not big and burly like a man should be)

2. s-h based on sex attraction OR

3. s-h based on hostility towards that gender in workplace

note: only some states apply this law to claims of s-h motivated by hostility towards sexual orientation.

PROBLEM: the bisexual supervisor cannot be liable bc his unwanted advances are towards men and women. Need to prove you are singled out bc of gender for T-7.

Undocumented Aliens

1. IRCA -1986

“unlawful for a person to hire…or continue to employ…an alien, knowing the alien is unauthorized” 

Defense: good faith inspection of docs. But not avail to pattern/practice offenders or those who fail to correct after notice (constructive ken)

Penalties: criminal- up to $3k and 6mo. In jail for each alien, for pattern and practice. Lower fines depending on number of violations. 

Effect: can discriminate based on nat’l origin IF illegal status. 

Constructive Ken
Collins Food Int’l v. INS (9th Cir 1991)

Mngr at Sizzler restaurant extends offer of employment to Rodriguez over the phone. When he came to the restaurant, R brought a drivers lisence and what appeared to be a social security card. Mngr did not look at back of card or compare it to examples in INS handbook. D claims P hired an alien it knew did not have authorization to work. Bases on “constructive ken” on 1. mngr offered job to R over phone without inquiring about work status, 2. mngr did not compare social to INS handbook. 

I: Constructive ken?

R: Er satisfies verification reqmt  by examining docs which “reasonably appear on its face to be genuine”

A: 1. asking about national origin/ work status prior to hiring would open up er to T-7 liability under national origin discrim. Plus, mngr didn’t actually allow him to work until he saw his docs. 2. IRCA does not require anything more than good faith inspection. Don’t have to compare to handbook- wouldn’t help anyway bc different types of cards. 

Policy: IRCA meant to minimize burden and risk placed on Er in verification process. 

Ex Constructive Ken: Mester Mfg. V. INS (9th 1989) INS notified Er w/ list of fake greencard numbers for his ee’s. er failed to take any corrective action. Er had cons.ken.

[INS notification + no ER action = constructive ken]

IRCA/ E’ment Law Conflicts

Hoffman Plastics v. NLRB (S Ct 2002)

Castro is laid off bc of union activities in violation of fed law. NLRB remedies w/ back pay and reinstatement. At NLRB hearing Castro admits to being illegal alien. ALJ says NLRB can’t force remedies. NL changes back pay only until time Er discovered status, but maintains reinstatement. 

I: can back pay and reinstatement be awarded to an illegal alien?

R: NLRB remedies cannot conflict with federal statute. Must yield to IRCA. Cannot award worker’s illegal activity/ “serious misconduct” Cannot receive pay for which you were not legally entitled to earn or reinstatement to illegal job. 

A: Er has significant sanctions as well, must post notice of unfair practices, and tell ee’s their rights under NLRA. 

Dissent* better reasoning: this actually encourages Er to hire illegal workers bc they are cheaper to hire when er doesn’t have to pay for violations of their rights. 

Retaliation

1. Add-on to T-7 charges
Separate T-7 claim. Sec. 704a: 

“unlawful employment practice to discrim…bc he has opposed any [illegal employment] practice or bc he has made a charge, testified, assisted, or participated in any manner in an investigation, proceeding, or hearing”

-EE need not be victim of discrim, can be assisting victim or express opposition to practice

Other sources of law: free speech, 1983, torts, whistleblower statutes, etc. 

Remedies: cap on damages for fed law, but some states don’t have caps

Note: Attnys don’t have retaliation claims against er unless can prove without violating attny-client privilege.

Procedure: don’t have to go back and file new charges of retaliation- if reasonably related to underlying discrimination claims. Ret. Can be added to the original charges.

3. PF case- standard of proof

Prima Facie Case-Retaliation (7th cir- from Sitar)

Direct method: P shows direct evid of

1. statutorily protected activity


2. adverse action* taken by employer


3. causal connection btw 1+2

Indirect method: P must show

1. engaged in stat protected activity


2. performed job according to er legit expectations

despite satisfactory job perf, suffered adverse action

treated less favorably than similarly situated ees who did not engage in stat protected activity

Sitar v. Indiana Department of Transportation (7th Cir 2003)

P filed claim of retaliation bc of her complaints of sexual discrimination and hwe to D’s Affirmative Action office w/ EEOC. Then in district ct wants to add s-h and sexual discrim to her cause. DCt grants SJ on all.  

I: Can she add s-h and s-d to retaliation even though didn’t file w/EEOC? Did she state cause under retaliation?

R: Generally P cannot bring claim under T-7 that were not part of original EEOC complaint UNLESS it is a claim “like or reasonably related” to the claims in EEOC charge, and can reasonably be expected to grow out of an EEOC investigation. 

A: s-d and s-h charges involved separate set of incidents, conduct, people, and spanning over long period of time, therefore not so closely related as to reas grow out of retaliation claim. S-d and s-h are procedurally barred. 

R: see retaliation pf case above. Transfer can be adverse, depending on degree.

A: P has 2 claims of ret. 1. transfer bc she complained coworkers picked on her, 2. terminated bc filed s-d complaint w/ D’s office. 1. does not satisfy bc no “protected activity” did not say she was transferred bc she was being picked on bc she is a woman. R: need to say something to show gender is issue, and therefore protected activity.

A: 2nd claim stands bc genuine issue of causation. Time alone is not dispositive of causation.

Pay Claims

1. Equal Pay Act

EPA of 1963, part of FLSA prohibits sex-based wage discrim.

- need to be in same establishment (GM workers can’t sue bc Ford pays more)

- must pay when “equal* work…which requires equal skill, effort, and responsibility…when performed under similar working conditions”

*means substantially equal, not “similar”

Exceptions: unequal pay pursuant to 


1. seniority system


2. merit system


3. system which measures earnings by quantity or quality of production, OR

4. a pay differential based on Reas. Factor other than Sex (RFOS)

- Cannot reduce anyone’s pay as remedy to pay differential

P.F. case: P shows

1. different pay, 2. for equal work, 3. with equal skill, 4. under similar working conditions

Causes: 1. womens work v. mens work, 2. women do more part-time, women are in/out of workforce more

Def.: 

1. equal work: men and women doing the exact same job (ie cook)

2. comprable work: librarian v. driver of mobile library/ football coach v. tennis coach

3. comprable worth: relative value placed on work of secretary v. work of plumber

Equal Work

Corning Glass Works v. Brennan (SCt 1974)

State law prohibited women from working at night for many years. As a result D hires only males for night inspector positions, females for all day inspector position

Night shift workers demanded higher pay and got it. Only area where night received more than day. In 1964, women could hold night jobs, D began hiring. In 1969, CBA abolishes all pay differentials for hires after 1969. Grandfather’s in pay differential for positions hired prior, so male night shift workers still get paid more than female night shift workers. 

I: did male night shift inspectors perform work under different working conditions to warrant diff pay?

R: working conditions = 1. surroundings- measures intensity and frequency of elements reg encountered such as toxic chems or fumes in work environs, 2. hazards- physical hazards regularly encountered, their frequency and the severity of potential injury

A: time of day/ shift is not a party of “working condition” 

2. T-7 Gender Discrim Claim

703(a)(1): unlawful employment practice for an er to discrim against any individual with respect to pay based on race, color, religion, sex, or national origin” Broader than EPA.

A. 703(h) Bennett Amendment
County of Washington v. Gunther (SCt 1981)

P are female prison guards that get paid 70% of male counterparts. Sue under EPA and T-7. EPA claim denied bc not “equal skill, effort, responsibility” County claims under Bennett amendment, T-7 claim fails bc EPA claim fails.

I: What is role of Bennett Amen. W/ respect to T-7/EPA claims

R: Ben. Amend. Only incorporates aff. Defenses of EPA. Does not mean that there is not an indpt. Claim under T-7. No need to satisfy “equal work” or other language of EPA in T-7 claims.

B. Affirmative Defenses: RFOS

AFSCME v. Washington (WD Wash. 1983) then, (9th Cir. 1985)

State comm’d pay study and finds “women’s” jobs pay less than “mens work” Union sues to get governor to enact pay equality. Claims: 1. disp. Impact (bc unintentional), in alt 2. disp. Treatment bc commission has informed them of pay disparity and refuse to remedy it.

District Ct: finds intentional gender discrim bc ken of study. Does not accept is defense of high cost, citing Manhart “cost justification defense not avail”

App Ct: 1. no disparate impact bc P could not point to specific employment practice that caused discrim. (pre 1991 amendments, ct applies Wards Cove) Bc compensation system is multi-faceted, based on supply and demand/mkt rates, not appropriate to use d-impact.

2. no d-treatment bc basing wages on mkt rate means that you are not basing wages on sex. No intent to discrim. Further, study alone does not establish  discrim intent. 

NEW RULE: market rate defense, can base wage differentials on supply and demand.

C. Other Sources of Law  - state statutes or local ordinances

D. Damages- prospective, backpay, liquidated (dbl), attny fees. NO punis or compens.

VII.  Common Law Erosion of EW


1. Public Policy

Tort of Wrongful Discharge* (4 types)

*tort remedy for discharge ONLY, not transfer, etc. Constructive Discharge applies

Not all jurisdictions recognize WD tort

Murphy v. American Home Products (NY 1983)

Public Policy Exception to EW- Wrongful/Abusive Discharge Tort

Murphy v. American Home Products (NY 1983)

P claims was fired bc he exposed financial fraud to top execs and refused to participate. P asks ct to allow tort of wrongful/abusive discharge as exception to EW where he was required to make disclosure according to company guidelines and bc other states have allowed exception where ee conduct is protected by public policy.

H: don’t add public policy exception bc up to legislature.

I. Exercise of Public Duty (performing a stat obligation)

Nesse v. Hawks (OR) 

R: can’t be fired for going to jury duty (not breaking law, but part of public duty) 

II. Refusing to Violate a Statute

Peterman v. Teamsters Local (Cal App 1959) [1st WD tort]

P refused to perjure himself at request of er in front of state leg. Committee.

R: cannot be discharged for refusing to perjure, and thereby break the law. 

Oregon- Delaney v. TacoTime (1984)

P can recover damages for WD when fired for refusing to sign false and defamatory statements. 

III. Exercise of Employment Related Right or Privilege

Frampton v. Central Indiana Gas Co. (Ind. 1973)

P was fired for filing claim for injury on the job under Ind. Workmens Comp Act. 

R: EE cannot be fired for exercising statutorily conferred right

Oregon: Holien v. Sears Roebuck
R: P has WD cause of action for being discharged for exercising her legal right to resist a supervisor’s sexual advances. Does not matter that statutory cause of action already exists for sex discrim, bc her cause had to do with her right as ee. 

Gantt v. Sentry Insurance (Cal. 1992) [could be under type I or II]

P claims was constructively discharged bc supported coworkers s-h claim. (retaliation) 

I: when is Public Policy sufficiently clear to provide a remedy in tort (wrongful discharge) for violation of it?

R: 1. policy must involve a matter that affects society at large rather than a purely personal or proprietary matter btw ee and er. 2. Policy must be “fundamental” “substantial” and “well-established” 

A: Ca applies narrow rule, only stat or C violations affect public policy. Retaliation is stat.violation, so PP violated enough to create WD tort. 

2 approaches to PP:

Narrow: PP evidenced by © and statutes. (Ca, Wisc.) 

Broad: evid. By C, statutes, Legislative enactments, administrative rules, caselaw, etc.

Gardner v. Loomis (Wash. 1996) [broadest approach]

P fired for breaking corp policy and leaving armored car in order to save branch manager from bank robbery. Wash cites no law on the books, just a pp of encouraging citizens to rescue each other from life threatening situations.

Remedies for WD: right to jury trial, compense, punis, 

IV. Whistleblower Statutes- reporting ER unlawful conduct of public importance

A. Internal Reporting (corp. management)—not protected

B. External Reporting (law enforcement, regulatory agencies)-- protected

Statutory Protection for WhistleBlowers*: 37 states and fed govt.

* Statute may supercede any PP/ WD tort claim

1. The Whistleblower Protection Act of 1989: protects fed ee who expose violations of law, gross mismanagement or waste of public funds, abuse of authority, or substantial and specific danger to public health or safety in govt. agencies.

2. Sarbanes-Oxley Act: protects WB at publicly traded companies that report financial wrongdoing. WB files compliant w/ Labor Dept. and can receive back pay w interest, reinstatement, and compens damages. No punis or jury trial. If exec retaliates against WB subject to crim prosecution and up to 10yrs.  

3. State Acts: some require that accusations must be true for protection to attach. Exception for Texas, P only needs good faith belief conduct was violation and reporting must have been reasonable in light of ee experience and training. 

4. In-House Attnys: not protected for retaliation claims. Must be able to prove retaliation without violating attny-client privilege.

Corp. could just say that attny fired bc lack of trust, didn’t like work performance, all valid reasons.


2. Breach of Contract

A. Statutory K
Marcy v. Delta Airlines (9th Cir 1999)

P fired bc of intentional falsification of payroll records. Later proven to be a mistake. 

I: does she have a claim under Montanta’s WD statute, or must P prove bad faith to prevail?

R: in Montana, stated reason for discharge is not legit if 1. invalid as matter of law, 2. based on mistaken facts, OR 3. pretext for illegitimate reason 

A: P proved based on mistake, states claim under act. 

B. Written K

Statute of Frauds: any k that needs more than 1 yr to be completed needs a writing to be valid (though not necessarily signed)

-Any k for a term certain takes you out of EW-

“Writing”

Gordon v. Matthew Bender (N.D.Ill. 1983)

P is salesman, D cuts his area in half w same sales reqmt then fire him for inadequate performance. P claims a letter which stated “if P meets his goals he will be restored f/probationary to regular sales status” creates a written K for continous employment subject to adequate performance. 

I: if er has to make a subjective judgement about adequate performance, even if in writing, it is still employment at will. “satisfactory perf” k is terminable at will.

Distinguish from “good cause” which is objective criteria. 

Purpose of case: shows that even a casual letter could take ee out of EW

Meaning of “For Cause”

Scribner v. Worldcom (9th Cir 2001)

P is let go when D goes through merger. In fact, P has to work for new corp. P has stock options w D which can only be forfeited if he is fired “for cause” P loses his options in merger. D claims he was term “for cause”

R: here, “cause” means through fault of ee personally (ie  deficient performance) Merger lay off is not caused by ee personally.

Simpson, Jackson v. Western Graphics Corp. (Or. 1982)

Provisions in ee handbook stated “just cause” must be found for discharge. P were discharged for allegedly making threats which they denied. P contend that court, not just the er, must find that the facts constituting just cause actually exist

I: who makes factual determination of just cause clause that appears in an ee handbook? (ct or er?)

R: “Although an er’s statement of employment policy [in a handbook] has a degree of contractual effect, its terms are not necessarily to be construed in the same way as those of a negotiated labor contract.  Handbook was not neg’d, it is a unilateral statement by the er of self-imposed limitations…In such a situation, the meaning intended by the drafter, er, is controlling.

Exception to above- if there is evidence of an extrinsic agreement, practice, or mutual understanding- express or implied- to the contrary.

R: “To constitute ‘just cause’ the er (or agent of) must make a good faith determination of a sufficient cause for discharge based on facts reasonably believed to be true and not for any arbitrary, capricious, or illegal reason…It is not necessary that the alleged reason for discharge actually in fact has occurred, but only that the evidence of threats existed which the er reasonably believed in good faith after an investigation.”

C. Implied Terms of Oral K

Pugh v. See’s Candies (Cal App 1981)

P worked for D for 32 years. D has practice of firing only for good cause. Plus Mr. See told P “if you are loyal to the company and do a good job, you’ll always have a job.”

P claims terminated bc refused to participate in union “sweetheart” k.  

I: can there be an implied K to term only for cause based on D’s practice and the converstation?

R: totality of circumstances test, look to facts of relationship to see if the k is out of EW.

Factors to consider: policies or practices of ER, EE’s longevity of service, actions or communication by Er reflecting assurances of continued employment, practices of the industry. 

A: here, duration of employment, no criticism of his work, verbal assurance he was given, er’s acknowledged policies.  

Ex 2 oral ks:

1. you are my manager “for as long as I fight professionally”- binding oral k

2. “as long as we continue to do good work, no problem” plus assurances that job is secure- upheld as binding oral k and out of statute of frauds. 

D. EE Handbooks and Manuals
Woolley v. Hoffman- Laroche (NJ 1985)

ER manual says that discharge will only be for cause, D practice was to retain able ees. 

I: was the employee manual a contractual offer for continued employment such that it took ee out of EW, and if so how did ee accept?

R: in determining if manual contains offer for continued employment, test is “would a reasonable ee think, upon reading the manual, that it constituted an offer for continued employment?” Look at context

A: here, manual states discharge is “for cause” and policy is to “retain ees who perform efficiently and effectively”. In absence of prominently placed disclaimer, this can reas be viewed as an offer for employment, term by cause only. Plus widely distributed, carefully prepared by company. 

A: Manual is also a unilateral K- requires ee’s continued employment, when they have no obligation to continue- as acceptance. 

A: lack of definiteness of duration is construed against drafter, but doesn’t mean no k.

E. Covenant of Good Faith and Fair Dealing
Fortune v. National Cash Register (Mass. 1977)

P salesman working for D on 9% commission. After he secures $5m deal w/ $92k commission, he is terminated. Fights it, but only receives com. In small chunks and only received 75% of his pay. In P’s written K, Er expressly preserves EW. 

I: did Er breach the covenant of good faith and fair dealing? Was there such a covenant?

R: covenant is implied by law in all Ks, regardless of actual terms of K. Neither party can do anything that has effect of destroying the other parties rights under K.

A: breach of k due to bad faith. 

Note: states apply differently- not all accept it.

Remedies for Breach

Foley v. Interactive Data Corp. (Cal. 1988)

P alleges he was fired after reporting to super that one of the managers was being investigated by FBI for embezzlement. 

I: can P receive tort remedies for breach of implied covenant of good faith and fair dealing?

R: Covenant is rooted in K law, so remedy is to make party whole. Ct declines to extend tort remedy for breach to employment context (does exist in case of insurance k’s, but ct distinguishes insurance from employment)

Guz v. Bechtel National (Cal 2000) (Minority of states allow tort damages)

R: 1. implied covenant of good faith does not add substantive terms and conditions beyond those to which the K parties actually agreed. Covenant goes only so far as to prevent frustrating the benefits actually agreed to. 

2. if employers acts are actionable as an implied-in- fact breach of K, cannot reallege the same facts to assert a claim of breach of covenant of good faith. Remedy is the same for both, so it’s superfluous.  


3. Other Torts as Limitations on EW

IIED

P.F. Case: 

1. tortuous intent: either volitional/ purposeful act OR substantial certainty that tort would occur (states have different state of mind requirements)

2. “outrageous” conduct

3. causing severe distress: don’t need an expert to prove. Distress must be severe, not necessarily the physical manifestations of it.

Outrageous Conduct  (in employment setting)

Wilson v. Monarch Paper (5th Cir 1991)

P was long time ee of D, rose to level of vice-pres. Of distribution. Has 30 years experience and college degree. D decides it wants to replace older ees in mngmt w/ younger ones. Proceeds to taunt and make life uncomfortable for P. P refuses to resign after asked, so D makes him warehouse worker that performs mainly janitorial duties. 

I: has D exhibited “outrageous” conduct?

R: More than ordinary employment dispute is needed to create outrageous conduct. Conduct must exceed bounds tolerated by civilized society. 

A: ten incidents of taunting and harassment that made up age discrim claim did not support outrageous conduct. What did support was that D “intentionally and systematically set out to humiliate P in the hopes he would quit” by demoting him to janitorial and other menial duties.

Note: another instance rising to “outrageous” hiding checks in ee’s purse in hopes she would be called a thief to fire her.

Fraud

PF case: 1. lies of material fact, ken that were lies w/ wreckless disregard, 3. w/ intent to induce another to act, 4. on a justifiable reliance based on lie, 5. resulting in injury/ dmg.

Defamation

PF case: 

1. defamatory imputation* see Lewis

2. malice 

3. publication, and 

4. damages

Defense: Qualified Privilege

Qualified Privilege

Chambers v. American Trans Air (Ind.App 1991)

P sues D and former supervisors for defamation for giving bad recommendations to prospective employers.

I: did D defame P in their references?

R: QP applies to any communication made in good faith on any subject matter in which the party making the communication has an interest, or in reference to which he has a duty, either public or private, either legal, moral, or social, if made to a person of corresponding interest or duty” 

R: can lose privilege if P shows facts proving abuse, 1. communicator motivated by ill will, or 2. excessive publication of defamatory statement, 3. statement made w/out belief or grounds for belief in its truth (reckless disregard for truth)

A: former employer has interest in open communications with a prospective er regarding former ee’s work characteristics. 

Policy: otherwise er would be reluctant to give sincere but critical appraisals of ee qualifications

A: no showing of abuse- animosity in workplace does not prove animosity motivated comments.

Self- Publication

* for statement to be defam. Must 1. be communicated to someone other than P, 2. be false, 3. harm P’s reputation and lower her esteem in community

Lewis v. Equitable Life Assurance Society (Minn. 1986)

P were fired for “gross insubordination” for failing to falsify their travel expense sheets. 

When P were looking for other jobs, they had to explain to prospective ers the reason they were fired, and thus had difficulty finding work. D never spoke to any prospective er about why P were fired.

I:  can D be held liable for defamation when the defamatory comments were made by a third party (P)- not them?

R: in action for defamation, publication requirement may be satisfied where the P was compelled to publish a defam statement to a 3rd person if it was foreseeable to the D that the P would have to do so. 

R: defense of qualified privilege applies

A: here reasons for discharge were found untrue and contained malice- held for P.

Privacy

C right to Privacy, see Von Rabb, Vega

[4 types of Common Law Rights to Privacy (last 2 apply in employment)]

1. appropriation privacy- can’t use a person’s name or likeness w/out consent for commercial purposes

2. false-light privacy- when embarrassing but not defamatory

3. Intrusion Privacy* see Bodewig for test- (ie search of ee purses w/out notice)

4. public disclosure of private facts (ie disclosure of a non defam statement to public who doesn’t need to ken)

Intrusion Privacy

Bodewig v. K-Mart (Or. App 1981)

P accused of, and denies stealing $20 from customer, Manager to P to strip search in front of customer to prove she did not have $. P sues for tort of outrageous conduct- why not for privacy?

R: Intrusion of Privacy Claim requires 1. REP, 2. a reas. person would find particular intrusion objectionable. 

A: Retail  clerks are told as a condition of hiring that they can be searched at any time bc of the problem of shoplifting among clerk. 

Note: I’d argue you have reas. expectation not to be strip-seached.

VIII. Liability to Third Parties  (negligence requires there be a duty to neglect)

Negligent Hiring

Malorney v. B&L Motor Freight (Ill. App. 1986)

@ hiring, D asked driver- Harbor if he had any driving or crim convictions. They asked checked his driving record but not crim. Harbor had numerous sex-related convictions including an arrest for sodomizing 2 teenage boys he picked up while driving truck for another comp. After hired, picks up P hitchhiking, rapes, and assaults her. D had policy against hitchhiking and notified H of it. P claims D recklessly and negligently hired H as truck driver w/out checking crim background. D claims no duty to check drivers criminal convictions bc 1. no forseeability, 2. too much of a cost burden. 

R: D had duty to entrust its truck to a competent ee fit to drive such a truck. (based on Ill law)

A: Q of fact as to whether D used due care in exercise of duty. Also, no public policy against criminal checks when cost of doing them is little compared to their benefit to public. 

Negligent Misrepresentation 

Richland School District v. Mabton School District (Wash. Ct. App. 2002)

JC worked as janitor for D for 10 years. Good record until last 2 years when received 4 warnings for inappropriate comments to students and was arrested for 3 counts of child molestation. DA dropped charges on condition that he resign. P then rehired him as driver bc didn’t believe he committed crimes. JC applies for job w/ D, P provides 3 letters of rec for JC and never mentions warnings or arrest. P find out after JC makes inappropriate comment to student. 

I: is there a tort duty to make accurate recommendations?

R: 1. In Wash. There is a duty to disclose associated w busn transactions where 1. fiduciary relationship, 2. reliance, 3. seller has ken of material fact unken to buyer, and 4. statutory duty to disclose. 

2. In CA and NM, duty to disclose breached when “affirmative misrepresentation presents a substantial and foreseeable risk of harm to a 3rd person.

A: Ct declines to extend either in this context, and 2nd wouldn’t apply anyway bc no forseeability. 

Negligent Supervison and Retention

Hoke v. May Department Store (Or.App. 1995)

P was sexually assaulted by security guard after she was held for shoplifting. Claims negligent retention bc 1. failed to sufficiently investigate prior allegation of sexual abuse by security guard, and 2. failing to discharge after learning of sexual misconduct. P claims negligent supervision bc 1. allowed guard to question female suspects w/out additional person, without monitoring interrogation area, and failing to protect public from abuse of power by guard. 

I: did D unreasonably create risk of harm to P?

A: 1. whether D’s conduct in investigating prior incident met standard of reasonableness is for trier of fact. Jury could find either way. 2. Whether D failed to act reasonably by ensuring its ee’s complied w/ security polices and that it was reasonably foreseeable that harm would occur is matter for trier of fact.  

Vicarious Liability for EE torts via Respondeat Superior Doctrine
Acts w/in Scope of Employment

Chesterman v. Barmon (OR 1987)

D injested drugs while at a customers house. Drove to his work, on way stopped at P’s house and sexually assaulted her. 

I: Could D be liable for ee torts via respondeat superior?

R: Er liable for Ee torts when committed w/in scope of employment. Factors:

1. act occurred substantially within the time and space limits authorized by employment, 2. ee was motivated, at least in part, by a purpose to serve er, and 

3. act was of a kind which the ee was hired to perform. 

New R: in cases where there is a time lag between the act allegedly producing the harm and the resulting harm, it is inappropriate to determine whether respondeat superior applied as of the time when the injury occurred. Instead the focus should be on the act on which vicarious liability is based and not on when the act results in injury.

A: here vicarious liability is based on the act of D’s injesting drugs, which could have satisfied pf case for respondeat superior. 

Scope of Employment

Fearing v. Bucher (OR 1999)

P is suing for alleged sexual abuse by his youth pastor and priest. Sues employer- archdiocese for respondeat superior. 

R: D could be held liable for pastors acts, even though outside the scope of his employment IF acts that were w/in scope resulted in the acts which led to P’s injury. 

A: here acts within the scope of pastor’s employment- home visits, developing a trust relationship resulted in and facilitated the sexual abuse, so can satisfy the scope of employment prong.

Vicarious Liability aka Respondeat Superior**- WHO 

a. Employers- even if employer has no warnings or


Complaints about employee, can be held liable for his torts if:



1. the act must be w in time/place limits of employmt*



*going/coming rule: to/from work generally is not w in scope of emloymt



2. at least one purpose of actor must be to serve employer



3. must include the act the employee was hired to perform

** Distinguish vicarious liability from Direct Negligence, est by:


1. neg hiring, supervision, retention, after a ken risk


2. ie if employer has warnings, complaint, ken and ignores it he is Directly liable

VL and DN are twin claims, always go together!!!

IX.    Statutory Regulation of Substantive Terms and Conditions of Employment

A. ERISA

ERISA (2 types of plans covered)

1. pension


2. welfare, including: medical, surgical, hospital care/benefits, sickness, accident,


    disability, death, unemployment, vacation, apprenticeship or training programs, 


    day care, scholarship funds, prepaid legal services, etc. 

States: barred from regulation of pension and welfare benefit plans

EXCEPT: state laws that regulate insurance, banking or securities, general criminal laws, and qualified domestic relations orders. 

SELF- employed companies don’t fall under ERISA regs. 

Law: ERISA does not require ers to provide pension or welfare benefits nor does it mandate specific levels of benefits should they be provided. Only est. min. standards to protect ees f/breach or benefit promises made by er. 

ERISA as sword: (Benefits to EE)

-fiduciary standards for benefit plans

-tax free fringe benefits

-permits awards of attny fees and costs

ERISA as shield: (benefits to ER) 

[ironic effect is that ee income protection has very ltd remedies]

-equitable relief only, no compensatory or punitives

-no right to jury trial

-must be in federal court

-preemption provision preempts state legislation

-complete bar to all state law claims, including “bad faith” conduct

-deep pocket Ds like plan sponsor and claims review agent cannot be sued

-no cause of action for delay in processing claims

- must exhaust admin remedies before filing suit

-standard of review for claim hearings is “arbitrary and capricious”

Aetna Health Inc. v. Davila SCt (2004)

P’s bring claims under TX law for breach of duty in the “exercise of ordinary care when making health care treatment decisions” bc they claim they were wrongfully denied certain medical care by the coverage of their health care plans. D claim that bc health care plans are a type of “ee welfare benefit” under ERISA, they have no state claims and must be removed to federal ct. 

I: does ERISA preempt state law claims brought bc of wrongful denial of benefits under health plan?

R: Where no legal duty, federal or state, independent of ERISA or the plan terms is alleged to be violated, the suit falls “within the scope” of ERISA and is preempted to fed. Ct. 

R: any state law that duplicates, supplements, or supplants the ERISA civil enforcement remedy conflicts w Congressional Intent to make ERISA remedies exclusive and is therefore preempted. 

Policy: ee benefits plans should fall entirely under jurisdiction of federal govt.

A: TX claims for breach of duty rested entirely on plan’s wrongful denial of benefits. Any claims surrounding plan benefits fall under scope of ERISA, therefore state claims are not independent of ERISA and there is preemption.

B. OSHA

OSHA as Sword:

-specific standards for health and safety

-general duty

-benefits: injury rates have substantially decreased, increased societal concern w/ safety

OSHA as Shield:

§164: no private cause of action for OSHA violations- only civil fines that go to Govt. if collected 

§18a: preemption provision

Gade v. National Solid Waste Management (S Ct 1992)

OSHA requires 3 days of training for heavy equip. operators, State of Illinois wants to adopt stricter standards (1 year training). D argues that Illinois regs are invalid bc OSHA regs preempt. State argues that are not preempted bc 1. OSHA doesn’t cover the specific type or occupation and training, 2. OSHA’s intent is worker safety, therefore would be contrary to intent to prohibit further regulations by states. 

H: fed preempts. There can be no further regulation of OSH by states in addition to Act. 

X. Future of Employment Law- Mandatory Arbitration

“from the mahogany halls to the Ramada conference room”

Federal Arbitration Act (1925)

Sec. 1: any K involving interstate commercial transactions that contains arbitration clause must be judicially enforced. [interpreted to the fullest extant to fed. power]

Sec. 2: does not apply to k for employment of seamen, rr ee, or any other class of worker engaged in foreign or interstate commerce”*

History: to reverse judicial hostility to arbitration

Circuit City Stores v. Adams (S Ct 2001)

P had to sign mandatory arb. Agreement as part of her employment app and condition for employment. Includes all state and fed claims. P later files discrim lawsuit in state ct. 

I: does FAA exempt employees from FAA?

R: textual analysis (weak one). Text interp as excluding only transportation workers from FAA arb. Provisions.

EEOC v. Waffle House (S Ct 2002)

Mandatory Arb clause in ee K does not prevent EEOC from bringing claims against er in Fed ct- or any forum it chooses. 

Defenses

FAA states defense to arb. Clause are regular K revocation claims. 

CA applies unconscionability:

Armendariz v. Foundation Health Services (Cal. 2000)

R: arbitration clause that waived ee right to bring s-h suit was 1. procedurally uncon. Bc adhesion k, 2. substantively uncon bc remedies avail were far fewer than statutorily conferred remedies. 

Policy Argument:
EW making a comeback bc decline of union manuf. Jobs, rise in non-unionized service jobs. 

Argument FOR cutback to EW: freedom of K isn’t free when low-paid ees are fungible.

Problems- workers inferior bargaining power relative to ‘er due to fungibility of labor in low level jobs, “renders the mutuality of the ‘at will’ principle illusory.” 
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