‘I. Introduction
‘A. Agency:

1. Restate of the law third-agency: the fiduciary relationship that arises when on 
person (a principal) manifests assent to another person (an agent) that the agent 
shall act on the principal’s behalf and subject to the principal’s control, and the 
agent manifests assent or otherwise consents so to act.


2. A voluntary relationship between the principal and agent where the agent 
agrees to go out and do stuff for the principal and the agent agrees. This allows 
people to accomplish results using the services of others. In corporations, pretty 
much everyone is an agent. 


3. Fiduciary relationship: Agent is to be careful and loyal.


4. subcategories of agents (matters for liability and taxes)



a) employees



b) independent contractors


5. Authority of Agents



a) Actual Authority: act with actual authority and has legal consequences 


for the principle.




i. express: what the principal tells the agent and what the agent 



reasonably understands.




ii. implied: a general direction to the agent



b) Apparent Authority: when a 3rd party reasonably believes the actor has 


authority to act on behalf of the principal.




i. principal tells a 3rd party agent has authority.




ii. may depend on industry standard.



c) Inherent Agency Power: power by position. High-ranking agents may 


enter Ks without actual authority merely because of their power.




i. most principals will RATIFY the actions of the agents.
‘B. Business Forms

1. The Proprietorship: single individual, personally liable for all business obligations, no legal separation between owner and business.

2. General Partnership: The default: No sophisticated business will choose this option.

3. LLP: partners have no personal liability for firm obligations that exceed the assets of the general partnership.

4. The Traditional Limited Partnership

5. The Limited Partnership with a corporate general partner.

6. The Limited Liability Limited Partnership: A limited partnership with both general and limited partners, but the general partners have the protection of the LLP election.

7. LLC: A type of company, authorized only in certain states, whose owners and managers receive the limited liability and (usually) tax benefits of an S Corporation without having to conform to the S corporation restrictions.

8. The Corporation: 
‘II. The Partnership

‘A. Nature of a Partnership

‘1. Section 202 Formation of Partnership
202c1: common property does not by itself make you a partner

202c2: sharing of gross returns does not by itself make you a partner

202c3: sharing of profits of a business is presumed to be a partner in the business UNLESS 

1) loan 

2) services as an independent contractor/wage to an employee (bonus)

3) rent

4) of an annuity or other retirement or health benefit

5) interest or other charge on a loan

6) for the sale of the goodwill of a business or other property by installments or otherwise

306 Partner’s Liability: all partners are liable jointly and severally for all obligations of the partnership unless otherwise agreed by the claimant or provided by law.

401: Partners rights and duties


401f: each partner has equal rights in management. 


2. All other entities require you to do something official like filing a piece of 
paper with some state agency.


3. You will NEVER let your client have a general partnership.


4. Consequences of entering an inadvertent partnership that may spring up.



a. tax consequences



b. fiduciary (duty owed)



c. bound by partners decisions

5. Martin v. Peyton: Loan to KNK. Partnership was not formed despite contractual factors. Court relied on a) having already expressly down partnership b) can’t bind the firm due to lack of agency authority c) agreement said not responsible for losses
6. Simpson v. Young: Partner v. Employee. 


-Partners are jointly liable for all partnership debts and obligations



-A partner is repaid his capital contribution and shares equally in the 


partnership’s profit after all liabilities are satisfied.



-A partner receives interest on his capital contribution only from the date 


when repayments should be made



-A partnership must indemnify a partner



-All partners have equal rights in the management



-No person may become a member of a partnership without the consent of 


all partners



-All acts must be done with consent of partners



-Partners owe a fiduciary duty to each other.



-Books are kept in the principal place of business and all partners can 


inspect them.


7. 401a: each partner is deemed to have an account that is



1) credited with an amount equal to the money plus the value of any other 


property; net, the partner contributes to the partnership and the partner’s 


share of the partnership profits.



2) charged with an amount equal to the money plus the value of any other 


property, net, distributed by the partnership to the partner and the partner’s 

share of the partnership losses.


8. 401b: each partner is chargeable with a share of the partnership losses in 

proportion to the partner’s share of the profits.


9. 103: affect of partnership agreement. You can vary almost everything in a 
partnership agreement from the default. If you vary to much, you will end up with 
PARTNERS that end up as EMPLOYEES.


10. -Six points in law of agency. 



1) can they hire or fire him; 



2) set rule of work



3) supervise him; report up to someone else



4) did he have control in organization. Influence the organization.



5) intend he be an employee?



6) share in profits?

‘B. Sharing of profits and Losses


‘1. Kessler v. Antinora: profits were to be split 60-40 for sale of house, but no 
mention of losses. Agreement said that Kessler would be repaid from the sale of 
house only, NOT Antinora.


‘a. 401b Default: if you don’t specify how to split losses, you share losses 


in the same percentage you share profits.


b. 401h: a partner is NOT entitled to remuneration for services performed 


for the partnership, except for reasonable compensation for services 


rendered in winding up the business of the partnership.



c. at the end of the partnership, you have to bring your capital account up 


to zero. If you are ONLY PUTTING IN LABOR, address this issue in the 


agreement.



d. Exhaustion Rule: claimant must come after the firm before they can 


come after the partners individually. Partners are vicariously liable.




i. 307d: exhaustion




ii. 306: partners Jointly and Severally liable.

‘C. Partners Liability, Creditors & LLPs


‘Thompson and Wayne Smith Construction: won a judgment in one state and 
tried to collect in others for debt.


a. once partnership assets are exhausted, each partner becomes 



individually liable for the debt.


b. Joint and Several: only one party needs to be sued.

‘1. 201: sue the firm to the extent they can pay you


‘2. 306a: all partners are jointly and severally liable for all obligations of the 
partnership unless otherwise agreed.


‘3. 307d: a judgment of a partner may not levy execution against the assets of the 
partner to satisfy a judgment based on a claim against the partnership unless the 
partner is personally liable for the claim under 306 and: 

a. judgment has be obtained against partnership

b. partnership is a debtor in bankruptcy

c. partner has agreed that creditor need

d. court grants permission to levy execution against assets of a partner

e. liability is imposed on the partner by law or K 

‘D. Management: if partner does something spelled out in the partnership agreement, the partnership will be bound by it. Partners are AGENTS.

‘1. National Biscuit v. Stroud: S & F are partners. S tells P that he personally 
would be NOT responsible for bread sold by P to store. F then buys bread. 
Partnership is bound.
a. all partners are joint and severally liable for acts of the partnership.
b. Straus has ACTUAL authority. Logically no restriction can be placed upon the power to act

c. 401j: majority vote controls if there were more than 2 partners

d. 401f: provides for per capita voting: one partner, one vote. DEFAULT.

e. You can contract around these.


2. Smith v. Dixon: a partnership is bound by the acts of a partner when he acts 
within the APPARENT scope of his authority.

3.  Rouse v. Pollard: Partner’s not responsible for 1 partner’s embezzlement.



a. transaction is OUTSIDE the partnership business.



b. 305b: 




i. 301: like Ks: Partner Agent of Partnership. ORDINARY course 



of the partnership business.




1. 401f; j equal rights to management. Resolve differences 




arising as a matter of ordinary course of business by 




agreement.




ii. 305: like torts, partnership liable for partner’s actionable 




conduct.




c. 306: partner’s liability for partner’s actionable conduct


d. if you know your partner had done something bad, you can just leave. 


Disassociation and dissolving the partnership.



e. 303: What’s in the STATEMENT of Partnership Authority


g. 105: mechanics of filing statements.


4. Roach v. Mead: law partner is vicariously liable because he was negligent in 
practicing law. This is in the ordinary course of the business partnership. 




a. analyze under 301, 305, 306. 

‘E. Fiduciary Duties: Duty to Act Carefully, Duty to Act Loyally.
1. Meinhard v. Salmon: partners owe duty of finest loyalty. (not just honesty, but the “punctilio of an honor that is most sensitive…” Presented with an opportunity that should have been available to the partnership.

‘a. 203: property acquired by a partnership is property of the partnership and not of the partners individually.

‘b. 204: when property is partnership property.

‘c. 103: cannot waive duty of loyalty. Can’t eliminate, but redefine it.

d. 404: General Standards of Partner’s Conduct
1. account to the partnerships and hold as trustee

2. refrain from dealing with party with adverse interests

3. refrain from competing with the partnership.

c. Duty of care: gross negligent, reckless conduct, intentional misconduct. (NOT mere negligence, means there is 3rd party liability) Partners can behave negligently and  you can’t sue them as a partner.                                  

e. a partner does not violate a duty merely because the partner’s conduct furthers the partner’s own interest

f. can make loans to the partnership.


2. Starr v. Fordham: law firm profit scheme broke fiduciary duties to other 
partners. P’s share of the profits “positioned them on both sides of the 
transaction” because the % of profits which they had assigned to the P had direct 
impact on their own share.
‘F. Partnership Property:

1. Article 5: Transferees and Creditors of Partner
‘H. Partnership Dissolution

1. Page v. Page: when you dissolve, you cannot “defraud the other SHs or freeze out minority SHs. It’s not wrongful to dissolve a partnership, but can’t do it in BAD FAITH. (opinion statutorily overturned. Now it is possible to dissociate w/o wrongfulness unless it violates an express term. 602b1.
2. 601: events causing partner’s dissociation. Usually at will.
a. when someone leaves the partnership, it is a dissolution but does not necessarily mean the partnership ends. Partnership ends or the remaining partners buy them out.

b. Death, withdrawl, cessation of existence, expulsion are dissociation 

c. Also partnership having notice of the partner’s express will to withdraw.

d. Event agreed upon in the partnership agreement could end partnership.

e. 602: rightful/wrongful dissociation: you can get out in a term partnership at any time, but it is wrongful and you will be liable for damages.

f. 602c: you have the power to get out at any time, but it is wrongful and you will be liable for damages. 

g. 603: effect of partner’s dissociation


1) no management power


2) duty of loyalty remains; applies to matters occurring before the 
partner’s dissociation.


3) still has apparent authority for a period of time

h. 701: Partner’s dissociation when business no wound up: purchase of dissociated partner’s interest. Receiving buyout price. What price should be. 

i. 701c: offset the damages when paying back someone who wrongfully dissociates.

j. 701h: wait until the project is completed to pay them back in a partnership for a term.

k. 702: dissociated partner has apparent authority to bind partnership

l. 703: dissociated partner’s liability.

m. 801: Winding up Partnership Business: Events causing dissolution and Winding up of Partnership Business. 
n. 802b: partnership continues after dissolution: unless all of the partners waive the end of the partnership.

o. 8182 Md. Assocations, v. Sheeham: 701d: shall indemnify a dissociated partner whose interest is being purchased against all partnership liabilities, whether incurred before or after the dissociation, except liabilities incurred by an act of the dissociated partner under 702. 

p. Gibbs v. Breed: when you leave a firm, can’t provide new employer with info about old employer’s staff like wages, bonuses, education, etc. This gives an unfair advantage. 
‘I. Partnership Accounting
‘A. 401: describes how each partner’s capital account is constructed and maintained.

‘B. 807b: capital account may be negative. Upon final settlement, must pay up. 

‘C. Accounting for Dummies. 

Equity = Assets – Liabilities

1) financial accounting assumes that the business is an entity

2) all entries have to be in terms of dollars

3) Balance sheet must balance

4) Every transaction that a business enters must be recorded in at least 2 ways if the balance sheet is to continue to balance.

Income = revenues – expenses

Assets = liabilities + equities

Assets – liabilities = “equity” (partners capital; Shareholders equity)

**equity = BOOK VALUE

FIFO: when selling products and calculating profit: First in First out

LIFO: Last in first out.

Working capital = current assets – current liabilities

Current Ratio = current assets / current liab.

Liquidity Ratio (Acid Test) = quick assets (current assets – inventory) / Current liabilities

Statement of Profit and Loss 

Sales – cost of sales – other expenses = net profit

D. What is this business Worth?


1. The answer is Who Wants to know?


2. BASIC VALUATION METHODS

1) liquidation sale. Everything must go; the lowest use. $50 for firewood

2) $100, one year’s revenue. (lots of service businesses)

3) $1500, 15 years revenue; but does not take into account time value of the money. Money in hand today is worth more than the same $100 paid to me next year. (need to figure out today’s value of income stream in the future)

4) $1500, FMV. (Market price is good for things like stocks; real estate)

5) $75: offered the cost – depreciation, which is 0. (the book value/equity) Usually worth more looking at income potential. Sometimes, however, book value may be the highest value.

6) $225: match expenses with revenues (45/year profit). Use Price-Earnings (P-E ratio) Divide 100 by the rate of return we are seeking. Here they want a PE of 5:1. 45 x 5= 225.

a. Earnings=rate of return

b. $45 = 20% of x?

c. $45/20% = 225 OR $45 x 5(P/E) = $225.

7) $270 (388.60): Prevailing interest rates: Want to discount to the present value of the future receipts including salvage value. 

a. Need to be compensated for time value of money

b. Anticipate future cash flows.

c. Value of $50 for five years and $40 a year for years after that plus salvage value.

‘III. Taxation of Business Forms

The LIMITED PARTNERSHIP: TAXATION

1) Proprietorships: not a separate entity

2) Unincorporated Business Forms: K (partnerships: GP, LLP, LP, LLC unless there is an election for corporate tax), the partnership itself does not pay any tax. They are extensions of the individual taxpayers who are the owners.

3) C Corporations: have own tax schedule and are tax paying entities; double tax when paying out dividends. They pay a tax regardless of who actually owns it. 

a. Can avoid double taxation if instead of paying dividends, the money comes out as salary.

4) S Corporations: no double tax treatment since there is no tax at corporate level (less than 75 shareholders, one class of stock)

a. Dividends are usually taxed at 15% so it depends on whether they want dividends or salary. Usually better to pay out dividends.

b. Dividends are NOT subject to employment taxes (like SS, medicare)
LLCs: partnership for tax purposes and limited liability like corporations.

As a partnership or S-Corp, you can deduct your losses in your business to offset income such as if you worked as a professor.
‘III. The Limited Partnership
‘A. General Partners v. Limited Partners


1. “A limited partner shall not become liable as a general partner unless, in 
addition to the exercise of his rights and powers as a limited partner, he takes part 
in the control of the business.” TAKING PART 1) more than opinions 2) more 
than on board of directors.

‘B. Limited Partnerships with Corporate General Partners

‘C. Limited Liability Entities as Sole General Partners


‘1. a limited partnership with a corp. as the sole general partner



‘a. no individual responsible for the firm’s debts



‘b. most capital provided by passive investors



‘c. control in hands of corporate general partner


‘2. Corporate Partner

1) subject to control of somebody else

2) easy to control transfers of managerial authority to 3rd persons

3) may be entirely acceptable and responsible as a general partner even though its assets are nominal

4) corporate partner that is reasonably capitalized at the outset may bleed off its assets to the partnership

5) potential conflicts of fiduciary duties

‘3. Limited Partnerships: rare except for SOPHISTICATED DEALS


‘a. Venture capital firms


‘b. leverage buy out firms


‘c. =where sophisticated people collect money from passive investors


Limited partnership has

1) General partner: people, corporation, LLP, LLC

a. Have 100% control

b. Have fiduciary duties to other General Partners and to the limited partners.

c. Directors of Corp. have a conflict of interest. They have duties to corporate shareholders as well as to limited partners. 

2) Limited partners: usually individual people, but could be LLC, GP, LLP

a. Limited partners are NOT liable (except in extraordinary circumstances). They are passive investors. 

b. Basically unless you fool people into believing you are a general partner, then they will have liability.

General partner has the LIABILITY so it is always a limited liability entity itself.


‘4. In Re USA Cafes: principle of fiduciary duty is that one who controls property 
of another may not, without agreement, intentionally use that property in a way 
that benefits the holder of the control to the detriment of the property or its 
beneficial owner. There is a FIDUCIARY DUTY on the controllers of the 


CORPORATE GENERAL PARTNER.

‘5. In Re Spree.com Corp: D board member made damaging statements. Did not 
violate the information since that financial condition had already been disclosed 
to prospective investors.
‘IV. The Limited Liability Company
CORP.

1) associates

2) for profit

3) limited liab.

4) centralized management

5) perpetual existence

6) free transferability of shares.

**once you are a corporation, there is a cost to get out of it and become an LLC and taxed under K. Treat as if SH sold corporation. Gains are in assets of corporation are taxed. Leftovers are then put into the LLC.

PARTNERSHIP

I) associates

II) for profit

1) unlimited liability

2) one partner/one vote: everyone participates.

3) easily dissolved: at will

4) unanimous consent for transfer 

LLC

1) associates

2) for profit

3) limited liab.

4) now depends on needs.

IMPLEMENTATION:

Now don’t form a corporation. Call it whatever and tell us if you want partnership taxation or ELSE CHECK THE BOX and say if you want C or S corporation. We can form LLCs however we want for the corporations now.

-As long as the LLC isn’t publicly traded, you can form the LLC however you want.

p. 154 Check the Box regulations
1) an entity will be classified as a corporation for tax purposes if it is created under a statute that “describes or refers to the entity as incorporated as a corporation, body corporate, or body politic” or as a “joint-stock company or joint stock association”. Such an entity must be taxed as a C corporation or as an S corporation.
2) An entity that is not classified as a corporation and has at least two members can elect to be classified for tax purposes either as a corporation or as a partnership by making an election at the time it files its first tax return. If the entity does not formally elect to be taxed as a corporation it will be taxed as a partnership. Existing entities with 2 or more members retain the tax status they had immediately before the new regulations go into effect.

3) an entity that has only one member may elect to be taxed as a corp or it will be taxed as a nothing (as though it has no separate existence from its owner. This principle is of primary importance to limited liability companies)

4) If an entity elects to change its classifications, it may not change its classification back within 5 years without permission of the Commissioner. The conversion of an entity that is currently taxable as a corporation to a partnership is itself a taxable event, treated as though the corp. dissolved and reconstituted itself as a partnership. The conversion in the opposite direction, i.e. from a partnership. The conversion in the opposite direction, from a partnership to a corp. will usually be tax-free.
‘A. Hybrid between corporation and partnership. 

‘1. Has members with limited liability


‘2. Member management set as default (in most states), but some have Manager 
management.



‘a. member management: 1 member, 1 vote; apparent authority



‘b. manager management: 1 manager, 1 vote; restricted agency


‘3. everything can be changed by operating agreement


‘4. Statutes vary on how members can WITHDRAW.


‘a. often no power to get out. This is due to estate planning. Statutory 


default says you cannot get your money out.


‘5. Now the ENTITY OF CHOICE.

‘B. Contractual Aspects of LLCs


‘1. Elf Atochem v. Jaffari: freedom of K in making agreements. LLC creature of 

K. (management, voting, economics, obligations, etc.)

‘2. Poore v. Fox Hollow: entities need legal representation. (if you’re a partner, 
then you can represent yourself)
‘V. The Corporation

‘A. The MBCA
‘B. Formation of a Close Corp.


‘1. How to incorporate: file with state, prepare AOI, bylaws, or SH agreement


‘2. Incorporation: MBCA Chapter 2. 

1) Section 4.01: corporate name: can reserve it, register assumed business names.

2) Number of shares the corporation the corporation is authorized to issue

3) Street address of the corporation initial office and name of its registered agent at that corporation

4) Name and address of each incorporator

MAY set forth

1) who the directors are going to be

2) i. purpose of why the corp. is set up. (can do anything legal. 301 any LAWFUL BUSINESS)

ii. managing the business and regulating the affairs of the corp.

iii. defining, limiting powers of the corporation, its board, and shareholders

iv. a PAR VALUE for authorized shares or classes of shares: 

v. imposition of personal liability on shareholders (never see that)

vi. Any provision that under this Act is required or permitted to be set forth in BYLAWS. (usually not put in AOI)

‘C. 2.02(4): a provision eliminating or limiting the liability of a director to the corp. or its shareholders for money damages for any action taken, or any failure to take any action, as a director, except liability for 


a) the amount of a financial benefit 


b) an intentional infliction of harm on the corp. 


c) a violation of section 8.33 


d) an intentional violation of crim law. 

D. Section 3.02: General Powers of a CORPORATION:


1. Default is perpetual duration

=corporation can do whatever a person can do.

E. Ultra Vires: if corporations did something beyond their corporate power, shareholders could sue the corporation. 


1. Section 3.04 Ultra Vires: if someone challenges and wins, damages suffered by 
the corporation or another party may be awarded.

‘C. Premature Commence of Business

‘1. Promoters: includes a “person who, acting alone or in conjunction with other 
persons, directly or indirectly takes initiative in founding and organizing the 
business or enterprise of an issuer.”



‘a. usually the founder/organizer of an enterprise



‘b. owes significant fiduciary duties to other participants in the venture.



‘c. 2.03: unless a delayed date is specified, the corporate existence begins 


when the AOI are filed.

‘2. How v. Boss: A promoter, though he may assume to act on behalf of the 
projected corporation and not for himself, will be personally liable on his K unless 
the other party agreed to look to some other person or fund for payment.

‘3. DEFECTIVE Incorporation: Robertson v. Levy: It is IMMATERIAL whether 
the 3rd person believed he was dealing with a corporation. The certificate provides 
the cut off point; before it is issued, the individuals, and not the corporation are 
LIABLE.



‘a. 204: 1) know there’s no corporation




2) acting on behalf of a corporation that doesn’t exist. 



‘b. don’t have to be person entering the deal, but has to be someone. Goes 


to management of the company (not passive investors)
‘D. Disregard of the Corporate Entity


‘1. Common Law Doctrine of Piercing the Corporate Veil


Major Categories courts focus on

1) alter ego/agency/ instrumentality: a corporate entity will be ignored if somehow they are not respecting the corporation as a separate entity. (paying personal rent/groceries out of corporate money and can’t tell the two apart) 

a. shareholders disregard the statutory formalities? Is the MAIN COMMON DENOMINATOR IN MOST CASES

b. like starting a company but don’t issue share, no meetings, etc.

2) undercapitalization: did you put assets in the company to pay reasonable debts.

3) Fraud

*piercing the veil is to prevent fraud or achieve equity.


*very fact specific


*piercing veil gets to SH, not directors


‘2. Bartle v. Home Owners, Dewitt Truck v. Ray: FACTORS
1) grossly undercapitalized?

2) Observe corporate formalities

3) Non-payment of dividends

4) Insolvency of the debtor corp.

5) Siphoning of funds of the corp. by the dominant shareholder

6) Non-functioning of other officers

7) Absence of corporate records

8) And the fact that the corp. is merely a façade

*Look for one man corporations, no meetings, figurehead directors, no other salaries, undercapitalized.

*usually in small companies with 1-2 owners.


*can find that one of the few owners may be personally liable, but not others


*pierce the veil of the corp to a parent corp, but never reach the SH of the parent.


‘3. Baatz v. Arrow Bar: personal guarantee of corporate obligations = support of 
corporations. Undercapitalization not found even though $5,000 for startup, 
$150,000 borrowed to buy the business.

‘4. Radaszewski v. Telecom: insurance can count as “capitalization” since it is not 
a ploy to avoid liability.

‘5. Fletcher v. Atex: piercing veil of one company to get to mother company. 
Look to see if they are ALTER EGOS.

Under Delaware law, piercing is allowed ‘where there is fraud or where it is in fact a mere instrumentality or alter ego of its owner”

ALTER EGO elements

1) that the parent and the subsidiary operated as a single economic entity

a. adequately capitalized

b. dividends

c. records

d. meetings

e. not a façade of dominant shareholder

2) that an overall element of injustice or unfairness is present

It is a difficult task to convince the Delaware court.

Kodak has shown that corporate formalities are followed. NOT SUFFICIENT degree of domination necessary to disregard Atex’s corporate identity.

*also look at CASH MANAGEMENT SYSTEM, INJUSTICE/UNFAIRNESS


‘6. SIDEWAY PIERCING: If one person sets up 9 corporations with 2 cabs each and min insurance in each one. 1 cab runs over a person. You can’t get to the one person that owns each corp, but since these are sister Corps being treated as one. You can Sideways pierce and go to the assets of the sisters. They had one place of business, one payroll system, one dispatcher, etc.


‘7. REVERSE PIERCING: SH doesn’t have assets to pay off her debts, so the SH 
creditors are trying to get to the assets of the Corporation since that is all the SH 
really owns. Creditors going after SH(Corp.


‘a. Usually there is an order that debtors can collect in. First pay off 


creditors and then SHs.



‘b. Pepper v. Litton: courts of bankruptcy are courts of equity. They 


decide order. Settle debts of outside creditors from a bankruptcy before 


taking care of SH. 
‘E. Successor Liability


‘1. When a company is acquired by another company, what happens? Courts are 
split on when to impose liability on successor companies.

‘2. Nissen Corp v. Miller: general rule of NONLIABILITY of successor corps, 
with its 4 well recognized traditional exceptions

Exceptions:

1) there is an express or implied agreement to assume the liabilities

2) the transaction amounts to a consolidation or merger

3) the successor entity is a mere continuation of reincarnation of the predecessor entity

4) the transaction was fraudulent, not made in good faith, or made without sufficient consideration.

‘F. Financing the Corporation


‘1. In corporate law, when you put money in, you get a security representing the 
money you put in.

‘2. Financing the corporation



1) Shareholder(equity(Corp.



Corp. ( stock (common/preferred)( Shareholder



=open return, riskier



2) borrow the money from bank/investor 



-can be note, bond (secured)



=fixed return, less risky


‘3. Debt and Equity Capital: financing that firms use to fund their business 
activities is called “capital” 


‘a. borrowing


‘b. capital contributions from owners


‘c. capital contributions from outsiders


‘d. by retained earnings


‘4. Claimants are entitled to be repaid the principal and interest owed to them on 
the loans they have made, while residual claimants (equity owners) have a claim 
on everything that is left over after fixed claimants are paid.


‘5. Types of Equity Securities: SHARES: units into which the proprietary 
interests in a corp. are divided. Different CLASSES exist.


‘6. MBCA: 2 fundamental rights for common shares



‘a. vote for directors and other matters



‘b. entitled to the net assets of the corp. when distributions made.


‘7. COMMON SHARES



‘a. right to inspect books, sue on behalf of corp., right to financial 



information.



‘b. put in the risk and have highest potential rate of return



‘c. vote for directors



‘d. 6.01: authorized by AOI



‘e. owners may receive dividends



‘f. get leftover equity after creditors and preferred stockholders are paid 


off.



‘g. may buy the company if they assume the outstanding liabilities


‘8. PREFERRED SHARES: classes of shares with rights that are preferential to 
those assigned in common shares, but limited in some way.



‘a. may be right to receive a $5/share distribution before the common 


shares are entitled to any distribution.



‘b. usually non-voting



‘c. entitle holders to a PREFERENCE in payments against the holders of 


common shares.



‘d. first claim in dividends



‘e. may be CUMULATIVE preferred stock. It adds up over the years if 


you don’t get paid. Usually cumulative.



‘f. first claim in liquidation



‘g. can be convertible into common, can be callable, redeemable


‘9. SH Equity:

Common stock : may have to be divided. THESE ARE numbers on the balance sheet.

-legal capital=par value x number of issued shares


-capital surplus: Whatever is the excess of the legal capital. 


-retained earnings


-misc. surplus accounts

AOI MAY set forth a par value in the MBCA (p. 119)

Most companies par value SET VERY LOW. 


’10. Issuance of Shares

1) Share subscriptions and agreements to purchase securities: 

traditional method of raising capital for new corporation was by public subscriptions to which persons agreed to purchase shares upon a specified amount of capital being raised. (not common anymore)
2) Authorization and Issuance of Common Shares Under the MBCA:

#s and stock value must equal the AGGREGATE CONSIDERATION.
3) Par value and stated capital: ARBITRARY VALUE SET BY DIRECTORS THAT CAN CHANGE.

=Some states have PAR VALUE. If so, you must sell your stock for at least PAR.
Par value is an arbitrary dollar value assigned to shares of stock, which, after being assigned represent the min amount for which each share may be sold.
-most states don’t have par value.
-originally, many assumed this would be the value for which shares would be issued.
-Leads to problems with WATERED STOCK: under par value.
*section 6 deals with shares. 

*6.20 issuance of shares: courts can issue shares however it wants to. 

’11. Hanewald v. Bryan’s: Failure to pay for shares makes you personally liable 



in an insolvent corp. The MBCA obligated SH to pay for their shares as a prereq 
for their limited liability.



‘a. Common law “a shareholder liable to the extent his stock has not been 


paid for.”



Difference between PAR VALUE and the amount actually paid.



‘b. Loaning money to the company is dangerous. It may lead to 



undercapitalization. Usually courts will ALSO subordinate your claim for 


the loan since you are a shareholder. 



**LESSON: set your par value LOW, but make sure your shareholders 


pay it. Otherwise they will be liable.


’12. Eligible and Ineligible consideration for shares:

MBCA 19, The idea that only the actual receipt of certain types of property or services by a corp. will support the issuance of shares it not technically a party of the par value structure, but it is closely aligned with it and must be taken into account whenever shares are being issued under a traditional statute.

1) protects creditors by making sure there is something REAL which can be levied against and sold

2) Protects other investors from dilution of their interests.

PAR VALUE IN MODERN PRACTICE:

-Not really used as seriously. Very low or nonexistent.


’13. Assets:


Liabilities (notes, bonds, debentures)


Equity(legal capital = par value X ( # of shares) **can’t give dividends out of 
this account


(Common stock)(capital surplus: 


(Preferred stock)(retained earnings: **usually sold at par. Limited, does not 
appreciate like common stock.

’14. DEBT definitions & Risk:



‘a. Debt: all you get back is principle and interest. Low risk.


‘b. Bonds: sold on open market and gets you a return. Low risk. Secured 


to assets. First claim in equitable subordination.



‘c. Notes: like a loan. < 1 year. Debenture: long term.



‘d. Stock: gets you shares



‘e. Hybrids: securities directors must pay you, but only if you have 



income. (often issued in smaller co.s) May be convertible to stock

’15. DEBT HAS PRIORITY OVER EQUITY.


Bonds(Notes/Debentures/Trade Creditors(preferred stock(common stock


’16. DEBT does not vote: usually unless under special circumstances.


’17. DEBT FINANCING:



‘a. Debt Financing PREFERRED over preferred stock. The interest is 


deductible and cheaper.



‘b. Sub S election: CANNOT preferred stock. One class of stock only.



‘c. Debenture is an unsecured corporate obligation while BOND is secured 

by lien or mortgage on corporate property.



‘d. CONCEPT OF LEVERAGE

-Debt owed to 3rd persons create leverage. Leverage is favorable to the borrower when the borrower is able to earn more on the borrowed capital than the cost of borrowing.

-GETTING MORE MONEY TO WORK FOR YOU. Issuing less shares and issuing bonds will increase EARNINGS PER SHARE as long as you are making earnings.

-Like Maximize mortgage, and minimizing equity.

-EARN MORE MONEY ON BORROWED CAPITAL THAN THE COST OF BORROWING.

-If I can make more money on the borrowed capital than the cost of borrowing.

-Leverage comes with increased risk.

-SOME LEVEL DEBT IS FAVORABLE FOR COMPANIES TO HAVE.

-Could be a factor in piercing the veil. Depends on whether courts accept debt as capital.



‘e. TAX TREATMENT OF DEBT: C Corp.



Interest payments on debt are deductible by the borrower whereas 



dividend payments on equity securities ARE NOT.



=better for shareholders to LEND to corporation rather than making 


contribution capital.


’18. Planning the Capital Structure for the Closely Held Corp.

I. Work

II. Provide the desired result?

III. Tax treatment available?

IV. Unexpected liabilities?

V. Clients contributions reasonably protected?
 ‘G. Public Offerings
1933 Act

Section 5: register sale of securities or FIND an exemption

Section 12a1: strict liability if you don’t register

Section 11: if you register and lie, there is liability

*For the most part, 1934 Act and SOX laws apply only to PUBLIC COMPANIES. 

Public company= registered under section 5 OR has become TOO BIG. (500+ shareholders)

Exemptions

Section 4(2): exemption for non public offerings. Offerings to people who don’t need the protection of the ACT. (TEST of QUALITY OF OFFEREE/PURCHASER: 1) access to INFO or disclosure 2) sophistication: “fend for themselves”) =corporate insiders, an institutional investor, etc. 

=ok to issue stock to CEO, but not to dock loader. 

*Also Conduct of P: no conduit. Can’t issue to CEO and have CEO sell it to unqualified people. CEO would be liable, etc. 

*federal pre-emption: benefit since we use federal law for things like fraud.

*complete your EXEMPTION under 1 EXEMPTION. Can’t sell to CEO under 4(2) and 10 state residents under 3(9)(11) under ONE OFFERING. (KEEP OFFERS 6 MONTHS APART otherwise we use 5 factor test as to whether we have separate offers or one offer: what is money used for, purpose, closeness in time, type of stock)

Section 3(9)(11) Rule 147: Local exemption

Section 3b 

Section 28

EXEMPTION Regulation D: the safe harbor rule. Based on 2 STATUTES 4(2) and 3b.

RULE 504: (from section 3b) You can raise $1million every 12 months without the Gov caring about you as long as you sell in a state that has its own disclosure laws (like New York where it has no disclosure laws) You can sell to as many people as you want as long as you don’t go over 1 million in 12 months and you are in a state with disclosure. SHARES can then be resold like public stock.

RULE 505: (from section 3b rule): $5million in 12 months are exempt, but only to accredited investors and 35 non-accredited investors. (mandated disclosure R502b)

*p. 358: definition of accredited investor: banks, nonprofits, corporate insiders, rich people. 

*No advertising: broker communicating with someone who is not already a member

*RESTRICTED: people who buy this stock can’t just turn around and sell it. (like the CEO who got private stock). No free resales.

RULE 506: 

No ads

Restricted, No resales

NO MONEY LIMIT

Accred.

35 nm-acc-who are sophisticated.


‘1. Securities Law: heart is section 5 of the 1933 act. Anytime anyone sells a 
security, it has to be registered with the SEC and with very complicated disclosure 
registration, OR it has be exempt


‘a. protects investors by giving accurate information.



‘b. 1934 Act requires continuous disclosure requirements.


‘2. Selling stock process:


Co (issuer) ( Underwriter ( Dealers [Retailers] ( General Public 


*expensive because everyone takes a cut

*minimum needed to raise is about $10 million. If less, use an exemption and 
raise money from friends and family.


‘3. Exceptions from federal registration



‘a. private offering: state offerings



‘b. exempt up to $5 million (too small)



‘c. SEC can exempt anything it wants


‘4. Going PUBLIC: goal of many corporations



‘a. raises additional capital for expansion



‘b. reduces need to rely on bank debt



‘c. liquidity



‘d. lots of disclosure has to be made. Clean up balance sheet.



‘e. file quarterly reports



‘f. need 1) registration statement 2) prospectus 3) additional info.




i. managing underwriter. 


‘5. SEC v. Ralston Purina: makes offering to workers. Under section 4(2): the 
general public is those who NEED the protection of the act.
4(2): How you fall out of the “general public” protection given in the Act. 
1) access to information a registration statement would disclose

a. executives

b. large purchaser: negotiating power

c. give them disclosure. (memo)

2) Sophistication: is this the type of person who should understand the information. Can they FEND FOR THEMSELVES? (loading dock foreman probably can’t)
To determine the distinction between public and private in any particular context, it is essential to examine the circumstances under which the distinction is sought to be established and to consider the purposes sought to be achieved by such distinction.

‘a. design of the statute is to protect investors by promoting full disclosure of info 
through to be necessary to make informed investment decisions.


‘i. some employee offers made to EXECS may be exempt because they 


have access to that info.



‘ii. Can’t sell shares to an EXEC and have them sell it to the employees. 


Regulated by the act in defining an underwriter.


‘b. SECURITIES ACT RELEASE: 33-5450: any security which is a part of an 
issue offered and sold only to persons resident within a single state are exempt.


-allows local financing. 


-protection by proximity and state regulation.


‘c. SECURITIES WITHOUT REGISTRATION UNDER THE SECURITIES 
ACT OF 1933: Code regulations. (-p. 358-63)

3(a)(11) R147. (regulation. If you comply with regulation, you’re safe, but you can still go back to 3a11 and argue it.)

LOCAL OFFERING: requires a local business incorporated in a state and doing business there. Usually small business that state law can deal with.


‘d. Smith v. Gross: local selling of worms in Phoenix area under federal 
jurisdiction since it is a security.



‘i. Involved an investment contract type of security. TEST

1) investment of money

2) common enterprise

3) expect profits

4) with profits to come solely from the efforts of others.

i. investment because the efforts required was minimal

ii. no chance of getting promised profits.



* Permits a large number of ingenious investment schemes to be attacked 


under securities laws. 



Rule 10b5 of the securities act APPLIES to closely held corporations!

WHAT about a General Partnership. (like in a law firm) Have you purchased a security? No, you have management rights as a partner who came in.

Use HOWEY test. We DON’T get profits primarily form the efforts of others since you are a partner. Limited partners MAY have securities, since they are passive.
‘H. Pre-Emptive Rights: Used to prevent dilution of voting power/value
‘1. Model Act 6.30b: big loopholes exist.

‘2. OPT-In/OPT-Out provision: depends on state statute and AOI.

‘3. Katzowitz v. Sidler: Katzowitz gets a proportional interest in assets of Corp. despite the % of his fair share in book stock ownership. He left on poor terms and the remaining SHs diluted his shares.


‘a. in issuing new stock, must treat SH FAIRLY.


‘b. issuing stock for less than fair value dilutes SH shares. 


‘c. technically nothing wrong here.


‘d. puts a layer of FIDUCIARY DUTY on top of statute.
‘I. Distributions: at the discretion of the board of directors. There is no right to a dividend. Only until the board votes is there any sort of enforceable K. 
· Depends on status of SH: preferred stock, etc.

· Statutory control: how much can be paid out to SHs

‘1. Dodge v. Ford: Business Judgment Rule: Presumption that boards of directors are acting in the best interests of SH. Here, however, dividends were ordered since Ford’s testimony that he was going to reinvest the money for expansion to bring cheap cars to America. 

‘2. Wilderman v. Wilderman: D paid himself unauthorized payments beyond what the board of directors agreed to. Excess must be returned to Co.


‘a. SH’s Derivative suit: brings suit against an owner, but the money goes 
back into the co. Money goes back into Co. so that it may be distributed as 
dividends.


‘b. setting own salary is a SELF-DEALING and conflict of interest.

‘3. Limits on Dividends:
Board wants to pay, but how much

1) bankruptcy test/net assets: every state has some version of this. MBCA Test:

a. 6.40c1: the corporation would not be able to pay its debts as they become due in the usual course of business. INSOLVENCY TEST
b. 6.40c2: the corporation’s total assets would be less than the sum of its total liabilities plus the amount that would be needed, if the corporation were to be dissolved at the time of the distribution, to satisfy the preferential rights upon dissolution of shareholders whose preferential rights are superior to those receiving the distribution. BALANCE SHEET TEST.

c. 6.40d: reasonable financial accounting. Board members can make distributions if it is reasonable. On the basis of a fair valuation or other method that is reasonable. 
d. 6.40g: indebtedness of a corporation

2) net profits/earned surplus: 1969 MBCA

a. 45a: only pay dividends out of earned surplus. PAY DIVIDENDS OUT OF PROFITS

b. SHAREHOLDER EQUITY: 

i. Par value or legal capital

ii. Cap. Surplus

iii. Earnings: net profit

3) nimble dividend

4) surplus

‘4. TREATMENT OF INDEBTEDNESS


Section 6.40f: provides that indebtedness created to acquire the corporation’s 
shares or issued as a distribution is on a parity with the indebtedness of the 
corporation to its general, unsecured creditors, except to the extent subordinated 
by agreement.


PARITY: 6.40f


‘5. Stock Repurchasing



‘a. corporation repurchases its own stock: distribution. Corporation poorer, 

SH richer, but still own same percentage.



‘b. when a corp. buys back its own stock, it does not receive anything of 


value in the hands of the corp. The remaining SH continue to own 100% 


of the corporate assets.

‘J. Management and Control in the Close Corporation

‘1. Traditional Roles: corporations elect a board of directors by SHs. Now, usually involves oversight and review rather than actual management.


‘a. Who’s on the board?

1) SHs


5) outside directors

2) Experts in field

6) non-profits?

3) SH officers

7) politicians?

4) CEO


8) neutral 3rd parties



‘b. Most of the time, SH vote with their feet. If they don’t like 



management, they sell their stock.


‘2. **Model Act 7.32: shareholders can agree to do all sorts of things that they 

couldn’t before.



a. get rid of the board, or limit the board’s direction



b. hire execs directly


=set up just like a partnership, or member managed LLC


’3. Zion v. Kurtz: Stockholder agreements that takes all management functions 
away from the directors are NOT invalid as a matter of public policy. Also, do not 
need to jump through all the hoops of incorporating to be held to a SH’s 
agreement. 

‘2. Shareholder Agreements:


‘a. Shares are always registered in the name of a specific person on the 
records of the corporation. Determines voting, payment of dividends, 
transfers.


‘b. How to vote: (on things like SH resolutions0

1) need quorum

2) more shares vote for a deal than against (abstains count as no-votes)


‘c. Cumulative v. Straight Voting: 



‘1. cumulative voting is an OPT IN provision



‘2. allows a minority SH to pile up all votes to one director



‘3. only works if there are ENOUGH board seats available.



‘4. S # shares voting / (D+1) # of positions




‘i. in small closely held Companies, cumulative voting 



doesn’t really mean much.




‘ii. In medium (15-100 SH) companies, there will be 



different factions and cumulative voting will be more 



important.


‘d. Other ways to protect minorities

1) contract to vote together between minority shareholders

2) voting agreements. (7.31)

3) 7.30 creating a VOTING TRUST: transferring legal title of their stock to a legal trustee. Legal power to vote given to a trustee while retaining the financial beneficial ownerships. Trustee votes the shares.

4) Proxy vote: you can still vote revoke before the election usually. (with some exceptions) Another control device.

5) 7.32 shareholders can have an agreement as to how the company will be run. You can say A has 51% and B has 49% and both will have a seat on the board. 

6) You can also have class voting. A, B, C stock and A, B, C director. Each class gets a director. 



‘e. Humphrys v. Winous Co: Section 1701.58 guarantees to minority SH 


only the right of cumulative voting and does not necessarily guarantee the 


effectiveness of the exercise of that right to elect minority representation.


‘f. Buy-Sell Agreements: A buy-sell is an agreement between the owners 


of a business which details what is to occur upon the death of one of the 


owners. Such agreements can also deal with the situation where one of the 


owners becomes disabled, retires, divorces, or wishes to sell their interest 


in the business. Typically, the buy-sell agreement provides that the 



surviving owner of the business will purchase the deceased or 



withdrawing owner's share of the operation.




1) Ling & Co. v. Trinity: look at conspicuousness and 




reasonableness in upholding buy-sell agreements.



2) Valuation Controversies: a client’s need cannot be met unless 



the valuation expert is both INTERNALL CONSISTENT and 



INTELLECTUALLY HONEST.




‘i. determining the price for buy-sell agreement by 





contractually determining what happens to the company 




stock after a triggering event can avoid future 





complications

3) triggers


‘i. SH disability
‘iv. Personal bankruptcy


‘ii. Divorce

‘v. convicted of crime/scandal


‘iii. Fired

Main trigger: when someone wants to sell their interest.

4) Who should buy it back? SHs or Corp.


‘i. tax considerations: 1st Corp, 2nd: SHs. 


‘ii. Corp may have trouble paying for shares. Also impact 
to distributions.

5) Types a) cross-purchase between SHs: each SH agrees to personally purchase his proportionate share of the stock of the other SHs in the event of their death.


b) stock-redemption: corporation becomes a party to the 
agreement as well as the SHs. The corp, purchases shares

‘3. Oppression and Deadlock:


‘a. MBCA 14.30: Judicial Dissolution: court may dissolve a corporation

An attorney establishes

1) AOI obtained through fraud

2) Corporation has exceeded or abused the authority conferred upon it by law.

OR

A shareholder established

1) directors are deadlocked in the management of the corporate affairs and irreparable injury to the corporation is threatened or suffered

2) directors or those in control have acted in an illegal, oppressive, or fraudulent manner

3) deadlocked in voting power and unable to elect directors

4) corporate assets are being misapplied or wasted

OR

A creditor established

1) the creditor’s claim has been reduced to judgment, execution of the judgment returned unsatisfied, and the corporation is insolvent

2) the corporation has admitting in WRITING that the creditor’s claim is due and owing

OR

In a proceeding by the corporation to have its voluntary dissolution continued under court supervision


‘b. Naito v. Naito: 



‘c. Minority SH also owe duties to the majority and their actions may be 


viewed as oppressive. 

REMEDY for SH oppression: Only under 14.30: dissolution of corporation: doesn’t really address oppression anywhere else in the statute. 

14.30(2): acting in a manner that’s oppressive, we can dissolve the company, OR we can do something less drastic. 

If minority SH bring cause of action to dissolve the company, the majority can be bought out before the litigation. (back to fair value litigation usually).

-See 14.34. Not all states have adopted this allowing the majority SH to buy out the minority. 

‘4. Fiduciary Duties

‘a. DUTY OF CARE: people in charge have to act carefully.


1) MBCA 8.30: 

MBCA 8.30: act in good faith and in a manner the director reasonably believes to be in the best interests of the corporation. 

*good faith is undefined, but are you acting in the best interest of the company. 

Act in best interest of the SHs.

8.30b: act reasonably carefully when gathering information to make a decision or dedicating time to oversight. Gross Negligence only applies to becoming informed and paying attention to corporate affairs, not to decisions.

8.30c-d: directors can rely on officers, experts, etc.

8.31: directors will not be liable for making a decision unless the Plaintiff can prove that the challenged conduct was not in good faith, the director did not think it was in the best interest of the corp, the director did not become informed, sustained FAILURE to pay attention to corporate affairs. 

Also, lack of objectivity or director gaining some financial benefit on a decision.
“risk taking is central to the director’s role”

-negligence standard may not apply

Section 8.30 sets forth standards of conduct for directors by focusing on the manner in which the directors perform their duties, not the correctness of the decisions made.

-duty of care

-duty to be informed

-duty of inquiry

-duty of informed judgment

-duty of attention

-duty of loyalty

-duty of fair dealing

Fiduciary duty. 

*procedurally, directors have to be careful and get enough information to make a decision. 

*decision must be rational (not necessarily reasonable)

=business judgment rule. Judicially created device saying that judges shouldn’t 2nd guess what directors do. 

-need extreme act to get a duty of care case. 

p. 157: 8.31 Standards of Liability for Directors

a) a director shall not be liable unless the part asserting liability in a proceeding establishes that:

1) the AOI may limit any liability for directors as you want. You can eliminate liability for duty of care/duty of loyalty! (still can’t steal from the corp., etc) 

WHY? Trouble getting directors, SH are the directors and agree not to sue each other, may get indemnity from corporation.  

Some decisions are unwise, but as a general rule, a director is not exposed to personal liability for injury or damage caused by an unwise decision. Only for nonfeasance in performing the duties of a director.

“Absent bad faith or some other corrupt motive, directors are normally not liable to the corp for mistakes of judgment.”

3 part test: business judgment rule 

1) is not interested in the subject of the business judgment

2) is informed

3) rationally believes the judgment is in the best interest.


2) Shlensky v. Wrigley: clear case of business judgment rule. No fraud, 
illegality, or conflict of interest on part of directors. 
‘b. DUTY OF LOYALTY/CONFLICT OF INTEREST
Duty of Loyalty and Conflict of Interest:
1) self-dealing: when you are on both sides of the deal

2) corporate opportunity
Self-Dealing

Marciano v. Nakash: in Self-dealing look at FAIRNESS OF DEAL (motives and effect)

-Must be fair, just because you don’t meet the statute doesn’t mean the court will void it. 

-if you meet statute, courts will still look at fairness.

Different possible tests have received some judicial approval in absence of statute

1) ratified by directors or SH

2) voidable if unfair to corp.

3) fraud, waste, or serious overreaching

4) interested director participation in decision making process

8.60: Conflicting Interest Transactions: 
-creates a series of brightline tests on several issues

-Conflicting interest: the interest a director of the corporation has respecting a transaction effected or proposed to be effected by the corporation

1) whether or not the transaction is brought before the board of directors

2) if the director knows himself or any of the following people are involved in the transaction and of such financial significance…

If you have a conflict of interest, it may not be voidable if: 

8.61b: a director’s conflicting interest transaction may not be enjoined if right ratification

1) compliance with 8.62

2) compliance with 8.63

3) it’s FAIR

8.62: if you can get your conflict of interest deal approved by qualified directors (both disinterested=no part of deal and independent directors=no familial, employment, etc relationship of someone who does have part of the deal) 

*see definition of qualified person

*related person=spouse, same home, not COUSINS, etc. 

8.63: approved by SH

CORPORATE OPPORTUNITY
Northeast Harbor Golf v. Harris: corporate officers bear a duty of loyalty to the corporations they serve. They must disclose and not withhold relevant info concerning any potential conflict of interest with the corp, and must refrain from using the position, influence, or knowledge of the affairs of the corp. to gain personal advantage.

Different Tests

1) Line of business test: used by trial court. “would the purchase throw the corporate officer purchasing it into competition with that company?” BRING INTO COMPETITION?

2) Fairness Test: fair and equitable

3) American Law Institute Approach: 

a. May not take advantage of a corporate opp unless

i. Opp given to corporation first

ii. Rejected by corporation 

b. corporate opportunity is 

i. an opp offered to the corp.

ii. reasonably expected to know it is offered to the corp.

iii. any action the corporation reasonably would be engaged in

CENTRAL FEATURE: full disclosure prior to taking advantage of any corporate opportunity.

Section 5.05b1A: Is it communicated with the performance of functions as a director or senior executive, or under circumstances that should reasonably lead the director or lead executive to believe that the person offering the opp expects it to be offered to the corp.

B: if the resulting opp is one that the director or senior exec should reasonably be expected to believe would be of interest to the corp.

2

any opp to engage in a business activity of which a senior executive becomes aware and knows is closely related to a business in which the corp is engaged or expects to engage. 

YOU have to disclose it to the corp.

3 possibilities

1) prove it was fair

2) get a rejection from disinterested SH. (also pass the business judgment rule standard) 


-disinterested SH / board. 

**most states say that if you get requisite rejection, you still have to look at fairness
