Civil Procedure

1

Litigating Jurisdiction

Direct Attack by ∆

· ∆ can challenge PJ before any adjudication on merits
· ∆ may join other claims for dismissal 

· ∆ can appeal denial of motion to dismiss for lack of PJ after a final judgment is entered

· Collateral Estoppel ( precluded from relitigating the issue again

Collateral Attack

· A judgment entered w/o jurisdiction is not entitled to full faith and credit ( out-of-state ∆ may choose to default, then contest the enforcement for lack of jurisdiction

· If ∆ is wrong about PJ, too late to contest anything on merits ( can only appeal

· State procedures may require a special appearance to avoid submitting to PJ of the court

· Some provides that raising any issue except PJ is equivalent to litigation on merits (= a general appearance)

· Affidavits on PJ issue remain in the case ( incl. substantive matters ( can be used on merits

· ∏ has the BOP for the court’s personal jurisdiction over ∆

· For the purpose of a motion to dismiss on PJ, ∏’s version of the facts are assumed to be true unless directly controverted (Gator.com)
· Courts have the power to compel ∆ to respond to discovery for its contacts with the state

Specific and General Jurisdiction
Specific Jurisdiction: case arises out of the ∆’s contact with the forum state 

· A single isolated incident may be enough (McGee)

· Sufficient related contacts are enough (Burger King)
· “Quality” and “Nature” of the contact
( Whether the ∆ has certain minimum contacts with the forum state, such that the maintenance of the suit does not offend ‘traditional notions of fair play and substantial justice’ (International Shoe)

· Applied to all cases (in personam, quasi in rem), not just corporation (Shaffer v. Heitner)

(1) ∆’s Purposeful Availment – invocation of benefits and protection of the state (Hansen v. Denkla)

· When ∆’s conduct and connection with the forum state are such that he should reasonably anticipate being haled into court there (Volkswagen)

· Conscious decision affirmatively to connect oneself with the forum state for the purpose of acquiring benefits and privileges from that state (Millennium)

· Not random, fortuitous, or attenuated contacts (Gator.com)

· The goal is to give ∆ clear notice ( spread the cost or sever connection (Gator.com)

· Mere foreseeability that a product could cause injury in a distant state is NOT sufficient

· The manufacturer must have deliberately sought some contact with the state (Volkswagen)

· Stream of Commerce Test (Gray, Volkswagen) – O’Conner 
· Designing the product in the forum state

· Establishing channels for providing regular advice to customers

· Advertising

· Marketing the product through a distributor
· (Brennan – simply placing product in SOC is enough for DP)
· Allow potential ∆s to structure their primary conduct with some minimum assurance as to where that conduct will and will not render them liable in
· Effect Test (Calder v. Jones) – usually for intentional torts
(1) ∆’s intentional actions 

· Prior research (Crazy Hourse)

· Some activities in the forum state support ∆’s income (continuous and systematic contacts)

(2) Uniquely or expressly aimed at the forum state (purposeful availment)

· The brunt of the harm was felt in the forum state

(3) Caused harm which ∆ knew will be suffered in the forum state (foreseeability )

· Where is the party suffering the harm?

· Did the party causing the harm know of the harm?

∏ should not have to go to ∆’s state to see redress for ∆’s intentional action (state interest)

No DP violated by making ∆ who intentionally libels another to answer in any state where the libel causes harm to the victim (Burt)
(2) Claim arises out of or results form the ∆’s forum-related activities
(3) The nature and quality of ∆’s activities in the forum state make it reasonable for ∆ to appear/defend

· Reasonableness – 7-part Test (Panavision, Gator.com)

· Purposeful interjection
· Burden on the ∆ (Asahi)
· Conflict with the sovereignty of the state (if under federal law, no conflict between states)
· Forum state’s interest
· Efficient judicial resolution – location of evidence and witnesses
· Importance of the forum to ∏ - ∆’s interest outweighs because ∏ has a choice in forum
· Alternative forum
· Long-Arm jurisdictions are specific jurisdiction

· Must be constitutional: DP requires that ∆ must have sufficient contacts, undertaken purposefully by ∆, with the forum state, and it must be fair to subject ∆ there (Int’l)
If there is “minimum contact” ( DP = Fairness and Reasonableness (Volkswagen)

· Fairness: maintenance of the suit does not offend traditional notions of fair play and substantial justice

· Reasonableness: for ∆ to be haled into the court in the forum state (Volkswagen, Gator.com)

· Public Policy: not to discourage parents from entering into reasonable visitation agreements after divorce ( one visit to see his children not enough (Kulko)

General Jurisdiction: case arises out of ∆’s contact unrelated with the controversy (Int. Shoe)

· “Sufficient Contact” Test – a lot more than “Minimum Contact” Test (Helicopteros)

· “Systematic and continuous” (International Shoe) not random (Keeton v. Hustler)

· Deliberate presence (regular purchases was not enough – Helicopteros)

· Active solicitation

· Aggregate of ∆’s related and unrelated conducts (Keeton v. Hustler)
· (Contact must almost approximate physical presence)
Personal Jurisdiction: The “Power” Theory (Physical Presence)
Every state has exclusive jurisdiction and sovereignty over persons and property within its territory ( Personal services within the state gives the state the power to sue the ∆ (Pennoyer v. Neff)

· Old Rule: capias ad repondendum = arrest
· New Rule: the personal service shows that he could have been seized and imprisoned (1900)
· ∆ must be brought within its jurisdiction by service of process within the state, or his voluntary appearance (Pennoyer)
· It is the acts of the ∆s, not the choice of law, that control PJ (Hansen v. Denkla)

· Appears in the court, found within the state, be a resident, have a property (damages only up to the property value) (Pennoyer)

· Does not apply to “special appearance” – appear in court for adjudication without being served for being there

· Transient Jurisdiction – even if ∆ is only present in the state briefly (MacArthu)

· No need for minimum contacts (Burnham)

· If ∆ is in the state to resolve the very issue, ∏ should not be able to serve

· Fraudulent Inducement into the forum

· ∏ cannot use deceit or trickery to lure ∆ into the state

Article IV (Full Faith and Credit) – valid judgment must be respected by the sister states
· If there is a valid judgment by a state, your only defense is jurisdiction (SMJ or PJ)
Pre-judgment attachment – secure ∏’s right ultimately to recover 
Post-judgment attachment – provide a means for enforcing judgments once entered

Special Appearance = appearance in court only to challenge the court’s PJ (Burnham)

Not one court has held that ∆’s physical presence, however brief, was insufficient (Burnham)

Personal Jurisdiction: Domicile
Individuals = Domicile (physical presence + intent to stay)
· A person does not need to be present in the state to be sued (Milliken)
Corporations = State of Incorporation and State of Principal Operations 
· No rights under the Privileges and Immunity Clause

· Enough business in the state that it can be said to be “present” in the state ( the suit does not need to be related to corporation’s business activities ( “Continuous and Substantial” commercial activity test (General Jurisdiction)
Personal Jurisdiction: Consent & Waiver
Express Consent
· Can be assigned by the state (Kane v. NJ)

· E.g. Consent documents filed by foreign corporations to the state as a condition

· “Forum Selection Clause” (Carnival Cruise Lines)

· If negotiated, generally enforceable

· If not negotiated, must be tested for fundamental fairness
· 2-Part Test (Carnival Cruise Lines)

(1) Reasonableness

· Presumption of reasonableness (Burger King)

· Saves time and money for ∆ for not having to litigate PJ issues (∏- reduced fare)

· Foreseeability (purposeful availment – advertisement, solicitation, special deals)

(2) Fundamental Fairness – 4 factors (Stobaugh)

· Good faith – Why did ∆ choose this forum? To discourage legitimate claims? (Stobaugh)

· Fraud – How was the consent obtained?

· Notice to ∏ of the clause?

· Whether ∆ retained the option of rejecting the K

· (Even if ∏s read the clause immediately, there was a fee to cancel (not fair)

Implied Consent (Extension of the state power)
· Public Policy: cars are dangerous things ( implied consent to be sued (Hess, Kane)
· Mere business transaction doesn’t imply consent by the nonresidents -  partners of a corporation, unlike corporation itself, under the privileges and immunities clause, has the right to engage in business in the state (no consent is given) (Flexner v. Farson)

· Deemed consented if failed to comply with a jurisdictional discovery orders (Compagnie)

· When ∏ sues, ∏ gives the implied consent to submit to the state’s jurisdiction
The requirement of PJ represents an individual right = waiveable, voluntary or not (Compagnie)

· Voluntary appearance to the court (∆ acts as if subject to PJ)

· Advance contractual agreement of PJ

· Implicit in agreements to arbitrate

· State procedures may require submission to PJ for voluntary use of state procedures

· ∆ failed to raise the defense in an answer (12b2, 12h1)

· A stipulation entered into by the ∆

Personal Jurisdiction: Presence of ∆’s Property (Quasi In Rem)

Types of Suits

· In Rem = against things ( notice by publication is enough (the owner is supposed to keep track of the status of his property ) (Pennoyer)

· Physical presence of a property ( the state can decide ones’ rights in the property

· E.g. Marital status = a property ( a state can grant divorce even if one of them is not within the jurisdiction (child support is In Personam)
· E.g. Bank account is a property in the state where the bank is 

· Adjudication of rights to the property within the state = specific jurisdiction

· Quasi in Rem = Physical presence of a property within a state allows the state to bring in any individual to adjudicate In Personam matters

· The damages from the suit can only be up to the value of the property
· “Minimum Contact” Test
· In Personam  = against person ( notice by publication is NOT enough
· Needs personal service on ∆ in the state

· Personal service on the authorized agent in the state (express consent to be sued)

· Debt – The “situs” of the debt is immaterial because the obligation follows the individual with the debt (Harris v. Balk)

A method of exercising jurisdiction over ∆ based on the ∆’s property in the forum state

· Sequestration to compel nonresident ∆’s personal appearance to answer and defend (∆’s get the property back the moment they appear in court = statutory blackmailing)

All assertions must be based on “minimum contacts” incl. quasi in rem cases (Shaffer v. Heitner)

· The presence of property alone would not support PJ in the state ( related to cause of action
Choice of Law - ∏ can forum shop for favorable law (limited by jurisdiction and venue)
The state must have a significant contact or significant aggregation of contact, creating state interests, so that choice of its law is not arbitrary or fundamentally unfair  (Hague)
· Accidents or breach of K actions ( Application of the law of the place of the accident or the breach of K (the guest statutes)
· Factors in identifying the state most significantly related (policy heavy, controversial):
· The needs of the interstate and international systems
· The relevant policies of the forum
· The relevant policies of other interested states and the relative interests of those states in the determination of the particular issue
· The protection of justified expectations
· The basic policies underlying the particular field of law
· Certainty, predictability and uniformity of result
· Ease in the determination and application of the law to be applied
Personal Jurisdiction: Internet Jurisdiction
Internet – just sitting there, being available at all times to customers (Millennium)
· The ease and inexpensiveness of placing a web page on the internet indicates it’s not a true purposeful availment of forum 
· Purposeful Availment = conscious decision affirmatively to connect oneself with the forum state for the purpose of acquiring benefits and privileges from that state

· ∆’s conduct and connection ( ∆ reasonably anticipates being haled into court (Volkswagen)
· Advertising on the web = national publication ( not “continuous and substantial” contacts
· Access web Yellow Page ( like searching a phonebook (no transactions between ∏ and ∆)
Zippo Sliding Scale Approach
· Active – approximate physical presence (Gator.com)
· Somewhat Active – ask for contact (e.g. toll-free number)

· Only Informative – no contact information listed (Cybersell) ( must be something more
Defamation on the internet (the more ambiguous, the more like legislature judges become)
· Effect test
· Not enough that a directed person resides in the forum state. The state must be the focal point of the activity (Griffis)
· Disagreements among circuit courts on how broad/narrow this test is (Griffis)
· 3rd Circuit (narrow interpretation) – (1) ∆ must have committed an intentional tort, (2) ∏ must have been harmed in the forum state (focal point), (3) ∆ intentionally aimed action to the forum state
· Minimum Contact Test
· Posting a messages on a web is akin to passive website ( no PJ in ∏’s state
· Purposeful Availment 
Personal Jurisdiction: The Notice Requirement

Due Process ( Notice + Opportunity to be heard (minimum requirements) (Mullane)

· Balance: practicality (( interest to be notified (Mullane)
· Names and Addresses Known

· Personal Service = the best kind, not an absolute requirement
· Mail Notice = required if names and addresses known

· Post on property may be sufficient (not if frequently torn down)

· When most individuals’ interests are similar, notice to many may suffice to safeguard the interest of all 

· Required to notify all who can be identified (Eisen)

· No contact information available (or only conjectural benefit)

· Due Diligence ( impossible + impracticable ( personal service not required
· Must be reasonably calculated to reach those who could easily be informed
· At least do what you normally do in the course of your business

· DP applies to all cases, in rem or in personam
· Power Theory

· Power of state over people and property found within the state ( personal service
Manner of Serving Process

· Primary purpose of service provisions is to guarantee that ∆ gets notice of the suit
· FRCP 4

· (c) – by any person not a party over 18 years old

· (d) - ∏ may notify ∆ of the commencement and request waiver of service

· (d)(2) – duty to avoid unnecessary costs 
· (e)(1) – pursuant to the law of the district court or the state (if general jurisdiction)
· (e)(2) – personal service, leave with someone of suitable age at a usual place of abode, or deliver to an authorized agent
· (h) – corporations and associations: personal service as in (e) or to an officer, a managing or general agent, or to any other agent authorized (if authorized to receive service, can be mailed)
· (l) – proof of service (failure does not affect the validity of the service)
· (m) – dismissal if service not accomplished in 120 days of filing the action

· FRCP 12(b)5 - ∆ who does not waive service can contest the sufficiency of service

· courts in general are not receptive to ∆’s arguments about the manner of service if ∆ clearly have received notice of the action
· ORCP 4: OR has PJ over a ∆ when

· A(1) - ∆ present in OR when served (Pennoyer)

· A(2) - ∆ domiciled in OR

· A(3) – A corporation created by or under OR laws
· A(4) - ∆ is engaged in substantial and not isolated activities (International Shoe)
· A(5) - ∆ has expressly consented 
· C – local injury by local ∆
· D(1) – Solicitation or service activities by out-of-state ∆ (McGee)
· D(2) – Products were used or consumed in OR in the ordinary course of trade (Gray)
· F – local property (Pennoyer, Shaffer)
· I(1) – the insured is located in OR at the time of the promise
· I(2) – the insured is located in OR when the event occurred
· I(3) – the event occurred within OR regardless where the insured was 
Venue – Geographical Limitation
The place within a judicial jurisdiction in which a case is to be tried

Purpose: To protect ∆ from the risk that ∏ will choose an unfair or inconvenient place of trial

· Due to relaxation of jurisdiction, venue requirements now place an additional restraint
· Not subject to a judgment to collateral attack

· Statutory controlled, though parties can stipulate or contract to an improper venue
State Judicial Systems (Statute)
(1) The location of property involved in the action

(2) The place where the cause of action arose

(3) The location of some particular event or fact

(4) ∆’s resident

(5) ∏ residence

(6) ∆’s place of business

(7) ∏’s place of business

Federal Judicial System (28 USC §1391: Venue Generally)
· (a) Diversity Actions (§1332)
· A district where any ∆ resides (= domicile), if all ∆s reside in the same state
· A district where a substantial party of the events or omissions giving rise to the claim occurred or a substantial part of property subject of the action is located

· If no other: A district where any ∆ is subject to PJ at the time of commencement
· (b) Subject Matter Jurisdiction (§1331)
· A district where any ∆ resides (= domicile), if all ∆s reside in the same state

· A district where a substantial party of the events or omissions giving rise to the claim occurred or a substantial part of property subject of the action is located

· If no other: A district where any ∆ may be found 
· (c) ∆ Corporation (and incorporated associations)
· Deemed to reside in any district in which it’s subject to PJ at the time of commencement

· If more than one, deemed to reside in any of them where PJ is sufficient if the district was a separate state (International Shoe)
· If none, deemed to reside in the district in which it has the most significant contacts

· (d) An alien may be sued in any district

· (∏’s residence is no longer a permissible venue after 1990 amendment)
· (the test for venue is not ∆’s conduct, but the location of event or omissions)

Voluntary Organizations (e.g. labor unions)
· Diversity: Not considered separate legal entities (citizens of any member’s state
· Venue: considered to be a separate entity ( reside in any district in which its duly authorized officers or agents are engaged in representing or acting for employee members (doing business)
If a debt collection agency mailed a collection notice or placed a phone call to a number in the district, venue is proper under the Fair Debt Collection Practices Act

· If it didn’t want the letter to be forwarded, it should have stated so (Bates)

A Cease and Desist letter does not constitute a substantial activity giving rise to the claims (the letter itself had nothing to do with the substantive issue)
Change of Venue Inside of Judicial System: Transfer (among US district courts)
28 USC §1404: Change of Venue

· Showing for a transfer need not be so compelling as for a forum non conveniens dismissal

· (a) Transfer is permitted only to a district where the action might have been brought (PJ, V, SMJ)
· For the convenience of the parties (from proper to proper venue)
· Relative ease of access to witnesses and evidence

· Cost of obtaining the attendance of witnesses

· Jury’s ability to view the scene of the accident

· Case load – docket maybe full
· the existence of a Forum Selection Clause is not determinative (but a significant factor
28 USC §1406: Cure or Waiver of Defects

· (a) Wrong venue ( dismissal, or transfer if in the interest of justice

· ∏’s attorney’s mistake is not in the interest of justice ( transfer not granted

Choice of Law: Upon transfer, the court must apply the law of the originating court (whether by ∏ or ∆)

Change of Venue Outside of Judicial System: Forum Non Conveniens
State courts do NOT have power to transfer cases to the court of other states
Courts (state or federal) do NOT have power to transfer cases to foreign countries
( Dismissal of suits anticipating that ∏ will file the suit in the alternative foreign venue 
∏’s choice is not to be disturbed except upon a compelling showing ( ∆ must show that (Reyno)
(1) An adequate alternative forum is available
· An unfavorable change in law – remedy by the alternate court is so clearly inadequate or unsatisfactory that it’s no remedy at all ( the court may not dismiss in the interests of justice

· SOL had run and ∆ moved for FNC ( the court must (1) know if an alternate forum available, (2) ∆ agrees to waive SOL defense, AND (2) ∆ consents to jurisdiction
(2) Considerations of party and forum convenience override the ∏’s choice by granting dismissal
· Public Interests
· Court congestion
· Localized controversies decided at home
· The interest of the state in adjudicating with the law that must govern the action
· Avoidance of unnecessary problems in conflict of laws
· Unfairness of burdening citizens in an unrelated forum with jury duty
· Private Interests
· Access to sources of proof
· Availability of witnesses
· Compulsory process of attendance of unwilling witnesses
· Location of evidence
· All other concerns to make it expeditious and inexpensive
· Dismissal is generally appropriate if ∏’s choice imposes a heavy burden on ∆ or the court and if ∏ cannot offer any specific reasons for his choice
· Greater deference for ∏’s choice if chosen ∆’s home forum

Choice of Law: should not be given conclusive or even substantial weight in applying this

Subject Matter Jurisdiction: Diversity
Article III §2 “controversies arising between citizens of different states”

Under Article III of the Constitution, Congress can create subject matter jurisdiction to lower courts. ( Federal district court has original jurisdictions over certain cases through Statutes
· Federal courts are courts of limited jurisdiction

· Intended to afford a safety valve against local prejudice against outsiders
· Elected state judge, jury pool

· For most purposes, the same whether the case started in federal court or removed
28 USC §1332: The district court shall have original jurisdiction in all civil actions arising between citizens of different states and citizens of foreign states or combination thereof ( if not, 12(b)(1)
(1) Citizenship of Individuals = Domicile (Physical presence + Intent to stay)
· If intent is not expressed, citizen of where the person is from (Mas v. Perry)
· When: at the time of filing (Mas v. Perry) ( NOT affected by subsequent changes in citizenship
· Residence, family, car license, voting, work
· §1332(a) – A permanent resident is a citizen of the state he is domiciled

· No diversity if aliens on both sides, even in different states

· §1332(c)(1) – Corporations = incorporation (or registered) and principal business

· Insurer as direct ∆ = where the insured is a citizen in addition

· If multiple headquarters, the court may look for the “nerve center” from where high-level executive decisions are actually made

· §1332(c)(2) – Estate/Guardian = the same state as the decedent, infant or incompetent
· Shareholder derivative suits = representatives 

 (2) Amount in Controversy = over $75,000

· To exclude inconsequential cases while keeping the doors open to all
· (1) applicable law (availability of award) and (2) ∏’s claim in good faith (Mas v. Perry)
· Motion to dismiss based on $ amount is directed at ∏’s claims (discovery can be used)
· The court may conclude to “a legal certainty” that ∏ cannot recover the amount
· 28 USC §1332(b) if ∏ recovers less than $75,000, the court may impose sanction (e.g. fees)
· How to add up the amount
· Multiple claims against a single ∆ (Rule 18) ( aggregate all claims (related or not)
· Rule 20 joinder ( cannot aggregate even related ones (unless joint / undivided interests)
· Rule 23 class actions ( cannot aggregate 
· Counterclaims by ∆ ( cannot be added to the ∏’s claim (not clear)
· Jurisdiction must be determined from the face of the ∏’s complaint

Fictitious ∆s (John Doe ∆s):  ∏ must plead that Doe ∆s are of diverse states (disregarded if removal)
Limitations and Manipulations
· Federal courts have traditionally refused to hear domestic relations cases
· No power to issue divorce, alimony, and child custody decrees (except for money)
· To solve diversity problem: dismiss non-diverse ∆s (21) unless indispensable (19(b))

· §1359 – improper or collusive joinder of parties to create diversity
· Class Actions – only the citizenship of the representatives need be considered
· ∆’s attorney sanction for prolonging the process so it was too late for ∏ to correct problem

· Consider the citizenship of the trustees – power to hold, manage, and dispose of assets 

Oregon Small Claim Court - $5000 and under
Subject matter courts – tax court, juvenile court
Subject Matter Jurisdiction: Federal Question

Congress did not vest the lower federal courts with general jurisdiction over cases raising federal questions until 1875
· §1331 – The district courts shall have original jurisdiction of all civil actions “arising under” the Constitution, law, or treaties of the United States

· Until 1875, all federal questions were solved in state courts

· Broad enough to authorize Congress to confer federal jurisdiction over actions involving federally chartered corporations
· The Supreme Court has a broader appellate jurisdiction under §1257 (Certiorari) (e.g. 1st Am claim rejected in state court can be reviewed in the Court)
· Well-Pleaded Complaint Rule (Mottley)
· Must be determined by ∏’s complaint (i.e. earliest document)
· A right or immunity created by the Constitution or the law of the US must be an essential element of ∏’s cause of action

· SMJ on the day of filing ( later change of law doesn’t affect the jurisdiction (Palmer)

· ∏ cannot anticipate defense based on federal questions to claim SMJ

· Congress has not authorized removal based on defenses federal in character

· Declaratory Judgment Act – mere mentioning of federal question artfully incorporated into the complaint is not sufficient
· If counsels don’t raise SMJ issue, the court MUST raise the issue
· The mere presence of a fed issue as an element of a state action does NOT qualify (Merrel Dow)
2 Ways a case “arises under” constitution (Merrell Dow)
· (1) Federal laws created cause of action under §1331

· ∏s are part of the class for whose special benefit the statute was passed
· Congressional purpose to provide (or deny) a private cause of action
· A federal cause of action may further the underlying purposes of the legislative scheme
· Cause of action is not limited to states (e.g. domestic relations issues)
(2) “Litigation-Provoking Problem” – sufficiently important to require a federal trial forum
· Sensitive judgments about congressional intent, judicial power, and the federal system
· Duty to reject treating statutes as a wooden set of self-sufficient words
· Demands of reason and coherence
· Need for sound judicial policy
· Need for prudence and restraint in the jurisdictional inquiry
· Practicality and necessity
Subject Matter Jurisdiction: Supplemental Jurisdiction

Where there is a subject matter over a claim, the court may exercise supplemental jurisdiction over related claims that would not independently satisfy SMJ requirements (not a party’s right)
· 28 USC §1367 (1990)
· If a case can be decided without reference to federal questions, it’s usually pursued
· Better to state questions, than unnecessarily decide on constitutional questions
· JE, convenience and fairness to litigants

Pendent Jurisdiction
· Jurisdiction over state claims by ∏ with federal questions
Ancillary Jurisdiction
· Jurisdiction over state claims by ∆, against ∏ or against 3rd, if related to the claims over which the court has original jurisdiction (counterclaim, cross-claim, 3rd party complaint)
· Fairness to persons haled into federal court against their will
28 USC §1367 ( Pendent + Ancillary = Supplemental Jurisdiction

· JE – to combine as many claims as possible to save time, money, and juror time
· Convenience and fairness to litigants
· (a) – “shall” accept supplemental jurisdiction (Gibbs)
· (b) – Joinder (for diversity cases) 
· ∏ cannot join under Rule 14, 19, 20, 24 to include in the suit under §1367(a) if new parties will break up the diversity
· ∆ can bring in parties that would break up diversity (Kroger)
· No mentioning of ∏ originally joined permissively under Rule 20 (a loop hole?)
· (c) – “may” decline (the court’s discretion not to use supplemental jurisdiction)
· (1) Complex state law
· (2) Supplemental claims predominate
· (3) All claims under the original jurisdiction are dismissed (Palmer – not dismissed)
· (If federal claims are dismissed before trial, so should state claims)
· (4) Other compelling reasons (catch-all, exceptional)
· (once the court finds a reason, base it on JE, fairness, convenience, and comity)
· (d) Provides ∏s whose supplemental claims are dismissed protection against SOL if they file promptly in state court
3 Part Test (Gibbs) for §1367(a)
(1) ∏ must assert a federal claim that has substance sufficient to confer SMJ on the court

(2) Freestanding and pendent claims must derive from a common nucleus of operative fact
· Total identity of all facts

· Substantial factual overlap without total identity
· Common transactional origin
· (the same for diversity cases)

(3) The claims are such that ∏ would ordinarily be expected to try them all in one judicial proceeding 

100-mile Bulge Rule (4k1B) – for parties joined under 14 and 19
Subject Matter Jurisdiction: Pendent Party Jurisdiction
Pendent Party = new ∏ or ∆ that raises state law issues that might be outside of federal subject matter jurisdiction (19, 20, 24)
· Cannot aggregate the amount in controversy for diversity actions
· Finley (1989) – there is no “pendent party” jurisdiction ( §1367 (1990) – can add parties
Romero Exception
· disregard citizenship of a nondiverse party in diversity actions
· The nondiverse party must have an independent ground of original jurisdiction
Class Actions
· Even if the class representative had  large enough claim there would be jurisdiction over the claims unnamed class members only if their claims also satisfied the amount in controversy requirement (only matter in diversity cases on state law issues)
Removal

§1441(a) and (b) - ∆s may remove to federal court in any civil action brought in a State court of which the district courts of the US have original jurisdiction
1. §1441(a): Only ∆s can remove (including §1442 US, fed officers, agencies)
· ∏ has the original choice of forum
· ∆ = the original ∆, does not mean counterclaim ∆ (=∏)
2. §1441(a): All ∆s must agree to seek removal

3. §1441(b): Removal in federal question cases
· ∆ may remove if federal jurisdiction exists at the time the action is filed

4. §1441(b): Removal in diversity cases

· If diversity jurisdiction exists at the time the suit is filed, the action can be removed. 

· §1441(b): If ∆ is from the same state as the court in which the suit is filed, removal is improper – diversity case is to give more even field for ∆. If ∆ is in the home court to begin with, there is nothing to gain by removal.
· §1446(b): within 1 year after commencement of the action
5. §1445: Statutes Prohibiting Removal 
· Against RR, Common Carriers, Violence Against Women Act, Federal Employers Liability Act
· Cases under the Federal Employers Liability Act cannot be removed
· Cases where the ∏ seeks workers compensation benefits are not removable even where diversity is present
6. Removal Procedure

· §1446(a): ∆ files a petition to remove in the federal court, copy to the state court, 
· §1446(b): Within 30 days of service of the formal service of the complaint/summons (since the removability became apparent – i.e. amended complaint, etc.)
· Formal service of summons creates court’s authority over you (Murphy Bros)
a. Summons + Complaint ( time beings at once
b. Summons then Complaint ( time begins with receipt of complaint
c. Summons w/o Complaint ( beings with availability of complaint through filing
· Complaint then Service ( time begins with service of summons
· §1446(d): ∆ must give notice of filing of removal to all adverse parties and file a copy with a clerk at the state court ( state court cannot do anything unless remanded (§1447(c))
· §1447(c): If the ∏ feels that the litigation cannot be removed, ∏ moves to “remand” to state court (heard by the federal court)

7. Removal tactics

· In OR: ∏s’ attorneys prefer state court where there is no provision for discovery of expert witnesses and the trial has a surprise element and some liberal elected judges
· Many ∆ counsel routinely seek removal to what they think is a more conservative, appointed set of federal judges and a pro-discovery set of FRCP

8. Why doesn’t he removal statutes say nothing about 1367?

· §1446(b) – You must be served with a summons or there is no obligation
§1443 – Civil Rights cases – Congress is suspicious of state courts
28 USC §1447 – Procedure after removal was filed 
· (c) Defects based on anything other than SMJ ( a motion to remand must be filed within 30 days after the notice of removal under §1446(a)
· (c) If removal is defective because of SMJ ( the case shall be remanded if before final judgment
· (d) no appeal of remand on appeal or otherwise (except civil rights cases)

· (e) ∏ wants to join a party who destroys the diversity after removal ( the federal court may deny joinder or grant and remand
Choosing the Law to be Applied in Federal Court (Erie)
State Law (( Federal Law (mostly diversity cases)
3 Factors to Apply State Law

· The state court’s interest in not having its substantive policies undermined in diversity cases

· The federal court’s interests in proceeding with the dictates of significant federal principles

· The litigant’s interest in not having the outcome turn exclusively on the forum 

The Rules of Decision Act (§1652) (Swift v. Tyson)
· Federal court must apply state law except where required by Con, or US laws
· Federal laws apply on federal questions
· State “law” includes state common law by the highest court of the state (Erie)

· Swift rule prevents uniformity and created anomaly (cab case)

Erie

· Procedural ( apply federal law

· Substantive ( apply state law

The Rules Enabling Act (§2071)
· Congress authorized US S. Ct. to develop rules of procedure and evidence

· Even in state law cause of actions, fed courts can use FRCP

· §2071(b): Procedures “shall not” modify any substantive right
FRCP should be used in federal proceedings even on state issues (Sibbach)

Outcome Determinative Test (York) – on the date of filing (Hanna)
· Test: significantly affect the result of a litigation for a federal court to disregard a state law that would be controlling if the same claim by the same parties was filed in the state court
· Requires “certainty” in outcome differences (Byrd)

· Fed courts are merely acting as a state court ( the outcome should be the same

· If a plea of SOL would bar recovery in a state court, fed court should follow

· Only means that fed may not afford a remedy not available in state (fed does not have to have all remedies available in state)

Countervailing Federal Interests (Byrd)
· Even though a fed court is acting as a state court, it is a separate and independent judicial system ( Consider federal interest in addition to Outcome Determinative Test

· State law cannot alter the essential characteristics of the federal court system
Hanna Part I (dicta – even if there are no FRCP)
· Erie’s Twin Aims: (1) to prevent unfair forum shopping and (2) to prevent inequitable administration of the law
· The day ∏ filed the suit, did the difference in laws impact in a way that is against Erie’s Twin Aims?
Hanna Part II (binding) – The Scope of FRCP
· FRCP is deemed facially constitutional unless the Advisory Committee, the Supreme Court, and Congress all erred in their judgment
· FRCP does NOT apply if (1) infringes upon substantive rights or (2) directly conflict with state law
· FRCP has never been held unconstitutional under REA (§2072) if it only incidentally affects litigant’s substantive rights (Woods)

Sanction by a Federal Judge

· A district judge has inherent power to impose sanctions, despite a contrary state rule 

Appellate Procedure if Conflict with State Law (Gasperini)
· Review of decisions by jury prohibited by 7th Amendment 
· FRCP 59(a)(1): some review has always been allowed without violating 7th = characteristics of the federal appellate courts
Ely – only 3 situations where statutory and constitutional interpretation problems arise
· Fed court may use FRCP if not materially more or less difficult for the burdened party than state counterpart or if not likely to result in a different outcome under state law
1. Federal Statute, Constitution rule
a. Standard statutory construction (e.g. RDA, REA)

2. Federal Common Law should control
a. RDA, Erie – York, Hanna (Part I) – Erie’s Twin Aims
3. FRCP, Evidence, Federal Rules of Appellate Procedure

a. Rules cannot modify or aggrandize substantive rights, REA, Hanna (Part II) – FRCP facially constitutional
Determining State Law – Which state law applies when there are issues involving several states?
The federal district court on diversity cases must apply the relevant state law as would the highest state court whose law is being applied if it was hearing the case
· Fed diversity courts may not follow state common law when they are convinced that the state high court would not follow them either if given the chance to again rule on the issue (Mason)
· A federal modification of state laws is not binding on the state, though persuasive (Mason)
What if the state’s highest court is silent on the issue?
· Sit as a state court, consider lower courts rulings, then decide as the state’s highest court would have done
· Factors to be considered
· Lower state court decisions and Supreme Court dicta

· The lower court ruling in this case

· The general rule on the issue
· The rule in other states looked to by the state’s courts

· Other available legal sources (e.g. treatises, law review, etc.)

· No deference to the district judge who used to sit in the state court to make laws at issue 
· Trial judges often decides w/o benefit of extended reflection or extensive information
· Against Erie doctrine –divergent development of state law in the federal trial courts
· AWOP and RWOP are increasingly common ( makes it difficult to apply state common law
· When a state authorizes by statute, court rule, or constitution, a federal court may refer uncertain or unsettled questions of state law to the state’s highest court for decision
· Discretionary 
· The case itself remains in the federal court
The “Converse-Erie” Problem – Does a state court have to apply federal law?
RDA: state laws apply unless demanded otherwise by constitution, US law, treaties 
( Federal questions in state court (e.g. RR – cannot be removed) will be decided with federal law (Dice v. Akron)

· e.g. Commerce Clause, Right to jury trial

· FRCP do not apply in non federal forum
· Substantial federal procedures will apply (e.g. jury right)
Federal Common Law
The Source and Legitimacy of Federal Common Law
· RDA directs the federal courts to apply state law to any issues that is not governed by a pertinent and valid federal rule ( if there is a valid federal, it must govern (constitution, statutes, judge-made common law)
· Federal obligation (e.g. stolen check) ( Outcome cannot vary by state ( Federal (Clearfield)
· Congress may create federal jurisdiction and intend that courts develop rules of substantive law to achieve national uniformity (Lincoln Mills)
· Article III §2 power of the Congress
2 Prong Test (Kimbell)
· (1) Would applying the state law frustrate the specific objective of the federal program?
· Each of the 3 governments (fed, state, Indian tribunal) cannot frustrate others
· Nationwide federal programs are governed by federal law
· (2) Would a federal common rule disrupt commercial relationship predicate on state law?
Implied Constitutional Remedies (Bivens – fed agents raided a wrong place)

· Money damages for 4th Amendment violation: (1) nothing in 4th about remedy, (2) only protection against agent acting under the federal authority is judicial, (3) money damage for con violation is not new (e.g. Carey v. Piphus), (4) no congressional bar ( allowed (Bivens)

· Dissent: the Court violated the separation of powers

· Miller: the Court can interpret the constitution

( Congress agreed with Bivens, enacted Federal Torts Claims Act (1975)

Explicit Statutory Remedies (Bush v. Lucas)

· The federal courts have power to grant relief not expressly authorized by Congress

· Congress included remedies in statutes ( the Court’s power should not be exercised

· Congress is in a better position to evaluate the impact of a new statute (e.g. factfinding process – hearings)

Implicit Statutory Remedies (Cort v. Ash)

· 4 Part Test for whether there should be an implied right of action

· Does the statute create a federal right in favor of the ∏?
· Legislative intent, explicit or implicit, either to create such a remedy or to deny one?
· Consistent with the underlying purposes of the legislative scheme to imply such a remedy for the ∏?
· Is the cause of action one traditionally relegated to state law? Would it be inappropriate to infer a cause of action based solely on federal law? 
Jury Trial
7th Amendment

· the right of trial by jury shall be preserved
· no fact tried by jury shall be otherwise reexamined in any Court than according to the rules of the common law

FRCP 38: Jury Trial of Right
· (a) The right of trial by jury is preserved to the parties inviolate
· (b) “demand” within 10 days after the service of the last pleading (file under 5(d))
· (c) demand jury trial for all or part of claims – within 10 days of “demand” the other side can demand to have other issues be tried by jury
· (d) the right is waived if failed to file a demand
FRCP 51: Instructions to Jury
· (a) Requests – at the close of the evidence or at an earlier reasonable time (to all parties)
· (b) Instructions – the court (1) must inform the parties before final jury arguments (2) must give an opportunity to object on the record (3) may instruct at anytime after trial begins
· (c) Objections

· Must be on the record, stating the matter and the grounds

· Must be “timely”

· (d) Assigning Error; Plain Error
· The judge sets the scene for the jury to apply the law to the facts in finds

· “Jury Nullification” – no matter what the law is, the jury finds the other way

FRCP 59: New Trials
· (a) Grounds
· (b) Time – within 10 days after entry of the judgment
· (d) The court may order a new trial for any reason, even on grounds not stated in party’s motion
· (e) Any motions to amend judgment must be filed within 10 days after entry of the judgment

Jury Selection: 
· Juror Selection and Service Act (1968) (28 USC §§ 1861-1870) directs that the clerk of the court use a selection method that ensures that potential jurors are “selected at random from a fair cross section of the community” = “array”
·  “Jury panels” are selected from the array by a clerk (judges and lawyers are not involved)
· FRCP 47(a): Voir Dire – Examination of Jurors
· In federal courts, judges ask questions. In states, attorneys.

· If a juror lied, an attorney may anonymously pass a note to the judge for the juror to be excused 

· If later discovered, the court “may” order a new trial – litigant “is entitled to a fair trial, but not a perfect one”

· FRCP 47(b): Preemptory Challenges – keep someone off the jury without offering a reason
· Each side has 3 in federal courts (cannot be based on race or gender)
· FRCP 47(c): Excuse for Good Cause
· Causes of excuse: (1) ability to be fair and impartial, (2) acquainted with one of the parties or witnesses or lawyers, (3) personal experiences, (4) personal commitments
· FRCP 48: Number of Jurors
· 6-12 in federal civil actions (7th – 12 jurors in 1791)
· (a) The verdict must be unanimous (unless parties stipulate)

· Small – less likely to have a hung jury (∆ likes it, ∏ don’t like it)
Manner

· Q&A format for witnesses – not narrative

· Narrow down witnesses’ answers to relevant issues
· Gives other side opportunity to object before the witness answers
Exclusion of Evidence

· Relevance/Countervailing Prejudice: FRE 401 – any evidence that has some tendency to make a fact of consequence more or less likely
· Excluded “if its probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the jury, or by considerations of undue delay, waste of time, or needless presentation of cumulative evidence.”

· Unfairly Prejudicial Evidence

· FRE 404 – character evidence – what a person did, than if he is a good or bad person
· FRE 407 – subsequent remedial measures – what ∆ has done since the accident to avoid recurrence isn’t relevant
· FRE 408 – willingness to settle

· FRE 411 – insurance information – the policy limit is likely the outcome
· Competence –witnesses must have personal knowledge
· Hearsay – repeating what somebody else said
· Exceptions: Statements by opposing parties, excited utterances, statements to doctors for diagnostic purposes, business records, and public records
· Need to Object
· Evidence is excluded only for objection 
· The objecting party may then argue on appeal or in support of a motion for a new trial that the objection should have been sustained

· Must be reasonably specific about the grounds for objection

· No favorable inference can be drawn from the absence of evidence (Galloway)

Motion for Judgment as a Matter of Law
· At the close of the evidence, any party may move for judgment as a matter of law
· The party must show that the opposing party has failed to satisfy its burden of production, and that judgment should therefore be entered in the moving party’s favor
Closing Argument

· (1) limited to “fair comment” on the evidence, (2) the lawyer may not try to offer new evidence to the jury – must argue on the basis of the evidence actually received, (3) the lawyer may not insinuate their personal beliefs
Jury Deliberation and Verdict

· A hung jury (The judge may instruct them to reconsider
· The burden of a retrial on the parties and the judicial system
· The obligation of jurors to try to agree on a verdict
· The loser may have the jury “polled” – each juror is asked if the verdict was his
Post-Trial Motions and Judgment

· JNOV 50(b) or New trial 59
· May result in remittitur or additur 

Seventh Amendment Right to Jury Trial – 1st clause of the 7th Amendment
The right of trial by jury shall be preserved
· Purpose: to serve as a check on unrepresentative, unaccountable federal judges
· Historical Test: look to the 1791 common law practice of England, rather that of the states

Right to jury trial gets lost easily
· FRCP 41 – voluntary and involuntary dismissal
· FRCP 55 – default judgment

· Motions to dismiss – 12(b), 12(c) 56 for SJ, 37(b) for sanction
For Jury Arguments

· Bring average common sense to bear upon the facts

· The findings are not binding
· A jury helps to preserve the dignity of the bench (relieve judges of responsibility)

· The jury members are educated through their experience of administration of justice
Equitable Issues (( Legal Issues
· Equitable issues decided before legal issues, usually 
· Exception: equitable decisions have preclusive effect to parties’ legal issues ( decide later to preserve the right to a jury trial on legal issues (Beacon Theatres)
· Consider all claims, not just the ones in the complaint (well-pleaded complaint rule does not apply) – both ∏and ∆ have right to jury trial (Beacon Theatres)
· Not matter how incidental legal issue seems, right to jury trial is inviolate (Dairy Queen)
 (1) Historical Analogues
· 7th: “Preserved” ( right to jury trial must have existed at 1791
· The basic institution of jury trial in only its most fundamental elements, not the great mass of procedural forms and details (Galloway)

· Even if created after 1791, actions may be similar to what existed in 1791 (Curtis)
· Only the actions involve rights and remedies of the sort traditionally an action at law (Curtis)
· Cause of actions or parties need not be identical to what was available in 1791 (Galloway)

· Brennan: too remote to realities, result in manufacturing a historical fiction (Teamsters)

(2) Remedy (more important - Tull)
· Monetary remedy ( Legal issues ( Jury trial
· Punitive damages = legal issue (Curtis)

· Civil penalty: Liability = legal issue, Amount of $ = Congress has decided (Tull)
· Statutory violations: let jury decide both liability and amount (Fetner)

· One case where $ remedy was given for equitable issue: Title VII back pay (restitution)

Judgment as a Matter of Law – Judicial Control of the Verdict
FRCP 50 
· (a) JMOL

· (1) During a trial by jury after a party has been fully heard on an issue
· No legally sufficient basis for a reasonably jury to find for the party
· (2) At any time before submission of the case to the jury

· (b) JNOV (Renewed JMOL)
· Parties must move for JMOL at the close of all the evidence 
· JNOV is unconstitutional because it reexamines facts found by jury ( violation of the 7th Amendment

· To “renew” the motion, move in 10 days after “entry” of judgment
· Alternatively request a new trial or join a motion for a new trial under 59
· Policy: JNOV on appeal is cheaper (just reinstate jury decision) buy JMOL will save jury time and end litigation earlier
· (c) Motion for New Trial

· (1) If JNOV granted, the court must also rule on the motion for a new trial, if any
· Whether a new trial should be granted if vacated or reversed
Standard of Granting JMOL

· Movant = ∏ ( the evidence favoring the movant is of such compelling strength that a reasonable jury must find for the movant (∏)
· Movant = ∆ ( non-movant (∏) has no legally sufficient basis for a reasonable jury to find for ∏
· The court must view the evidence in the light most favorable to the non-moving party
FRCP 58: Entry of Judgment

· (a)(1) Every judgment must be set forth on a separate document (not for denying a motion)
· (b) Time of Entry

· When entered in the civil docket under Rule 79(a), and earlier of the two: (A) when it’s set forth on a separate document or (B) when 150 days have run from entry in the civil docket under Rule 79(a)
The Constitutionality of JMOL after Verdict
· JNOV is unconstitutional (Slocum) (Never been formally overruled
· The court reserves ruling on the motions for JMOL ( Rule on it after the verdict (Redman)
· Given the nonmovant to correct deficiencies before jury retires to deliberate (Benson)
· 50(b) admits no exception: JMOL must be filed at the close of all the evidence (Benson) ( Not strictly enforce IF
· 7th Amendment issue is not present (e.g. immunity issue – Benson)
· Failure to move for JMOL did not unduly prejudice the other party
7th Amendment: “Reexamination Clause”

· Review of JMOL is constitutional (Galloway)

· There is evidentiary basis for the jury’s verdict ( let it stand (Lavender)
· The jury is free to believe or disbelieve whatever facts that are inconsistent

· A complete absence of probative facts to support the verdict ( a reversible error (Lavender)
Burden Shifting and Substantive Policy
· Alternative Liability (Summer v. Tice): Impossible to determine which ∆ ( let ∆s figure out 
· Market Share Liability Theory (Sindell)
· Sued all the companies ( make ∆s pay in proportion to their market share
· Products must be fungible (Goldman)
· If there are conflicting evidence, let the jury decide which evidence to believe (Guenther)

New Trial (FRCP 59)
Lord Mansfield – Opportunities to reconsider the cause = an absolute necessity to justice

FRCP 59: New Trials

· (a) may be granted to all or any of the parties and on all or part of the issues

· (b) motion must be filed within 10 days after entry of the judgment

· (d) the court may order for any reason that would justify granting on a party’s motion, in 10 days 
· (e) within 10 days of entry of the judgment, a party may move to amend the judgment

Errors by the Jury: Standard of Review (Ahern)
· (1) Against the clear weight of the evidence
· (2) Based on evidence which is false

· (3) Will result in a miscarriage of justice
· A reasonable basis exists for the jury’s verdict ( do not disturb
· Subject matter not within the ordinary knowledge of jurors ( a verdict should be scrutinized more closely by the trial judge
· The district court has broad legal authority to determine – can weigh evidence 
· Due regard to the rights of both parties to have questions resolved in a single trial
· Abuse of Discretion = he disagrees/would find different in bench trial (Band’s Refuse)
FRCP 61: Harmless Errors (= does not adversely affect the substantial rights of the complaining party)
FRCP 60: Relief from Judgment or Order

· (a) Clerical Mistakes – any time after the judgment 

· (b) Mistakes; Inadvertence; Excusable Neglect; Newly Discovered Evidence; Fraud, etc

· 1, 2, 3 = must be brought within a year

· 4, 5, 6 = within a reasonable time

· 4 = void (not merely voidable. “Void” because of SMJ)

Appellate Review
· Grant of a new trial = the judge disagreed with the jury ( appellate review is more appropriate than when a new trial is denied, though rare (there will be another jury)
· Denial of a new trial = the judge agreed with the jury ( compelling reason not to interfere
· Reverse a denial if against the weight of the evidence & abuse of discretion by the judge
Remittitur and Additur (OR allows neither)
Remittitur = ∏ gets less, or new trial (well-settled law since 1822)
· If ∏ accepts, ∏ waives any right to appellate review of it

· Standards vary by jurisdictions

· 10th Circuit: only when the verdict error results from a specific misconception by the jury and can be mechanically corrected without resolving a disputed issue of fact
· 5th Circuit: the amount of damages found by the jury is so excessive and exorbitant as to show passion and prejudice on the part of the jury 
· “Comparability Analysis” – compare damage awards to similar cases to see if they are excessive (can be easily manipulated, allowing a court to justify its assertion
· Increase in ∏’s negligence thereby reducing the award to ∏ as a condition to ∆’s motion for new trial is unconstitutional (Akermanis v. Sea-Land)
· Technically the same as remittitur, but found ∆’s liability beyond jury’s finding

· Decide Amount to be Reduced
(1) The minimum amount the jury might have awarded (Fairness to ∆)
(2) The amount the court itself believes should have been awarded
· ∆ gets the benefit of the full supervisory power of the trial court
· ∏ still has his option to refuse to remit
(3) The maximum amount that a reasonable jury could have awarded (inequitable to ∆)
· Only standard that has any reasonable claim of being consistent with the 7th 
· Punitive Damages – the amount is decided by both judge (whether the punitive damage would deter ∆) and jury (whether ∆ can pay)
· The court is not redetermining a fact issue found by a jury 
· Partial new trial for damages
· Proper if it clearly appears that the issue to be retried is so distinct and separable from the others that a trial of it alone may be had without injustice
Additur = ∆ pays more, or new trial (unconstitutional – Dimick – controlling in federal system)
· In 1791, increase of ∆’s payment was forbidden by the Constitution
· ∆ takes away ∏’s right to jury trial
· States are not bound by the 7th Amendment ( upheld additur by state constitution
· Unconstitutionality does not apply in civil rights cases where the substantive law demand a nominal damages to be awarded (Gibeau v. Nellis)

Appeal

· ∏ cannot refuse to accept remittitur then try to appeal (Donovan) ( another jury trial
· A trial court denied an entire punitive damages by remittitur ( = JMOL ( can appeal
Verdicts
General Verdict = A verdict for one side or another without explanation
· Produces flawless records: Covers up mistakes and shortcomings of human nature

· Frank – negates the dogma of precise legal predictability (M: the simpler the better)
· Too vague for cases in comparative negligence or responsibility 

FRCP 49(a): Special Verdicts (Frank loves this – jury hater)
· Jury answers questions by their findings of facts ( Judge issues verdict
· NO objection required to preserve right to challenge the inconsist. in a motion/appeal (Whitlock)

· Waiver 
· The court omits issues or facts in the verdict form to the jury ( no objections before the jury retires ( party waives the right to jury trial of the issue so omitted 
· Black and Douglas – too much judicial control over jury

· Wright – law becomes too scientific and rigid ( more difficult to achieve substantive justice
· Details ( enables the public, parties, and the court to see what the jury has really done
· Especially appropriate in complex cases (M: can be confusing – Civil Action)
· Identifies and organizes issues and simplifies instructions to the jury

FRCP 49(b): General Verdict accompanied by answer to interrogatories

· Ask jury to answer many question and ultimately ask them to enter a verdict
· Answers = The verdict ( the verdict and answers are entered (58)
· Answers are consistent with each other, but inconsistent with the verdict 
( Judgment may be entered, or 
( The court “may” return the jury for further consideration, or 
( Order a new trial

· Answers are inconsistent with each other and inconsistent with the verdict 

( The judge must return the jury for further consideration, or

( Order a new trial
· Parties must bring inconsistencies to the judge’s attention by objections ( or waived (Whitlock)
Juror Impeachment of the Verdict

Rule 60(b)(6) “any other reason justifying relief from the operation of judgment”
Traditional Approach

Affidavits of jurors cannot be used to impeach a verdict (Sopp v. Smich)

· 2 Exceptions: (1) Statutory created (resorted to chance), (2) Judicially created (false voir dire)
· The traditional rule (( interest in a fair and accurate verdict

“Iowa Rule” – (Hutchinson, Sopp dissent)

· Evidence Code §1150 supports admission of extrinsic evidence
· Admission of juror’s affidavits may prevent prejudicial misconduct deliberation of the jury
Extrinsic Evidence
· Objectively ascertainable, easily proved or disproves

· Those open to sight, hearing, and other senses ( can be corroborated 

Intrinsic Evidence

· Subjective reasoning process – neither corroborate or disproved
· Why not allow – the losing party can go door to door to find a remorseful person 
Federal Rule of Evidence 606(b)
· A juror cannot testify on any matter during deliberation
· Exception: 
· Extraneous prejudicial information was brought into the jury’s attention
· Any outside influence was improperly brought in 
· (focus is on jurors obtaining information on their own)

Impeachment of jury verdict on the basis of information obtained in a post-verdict meeting of jury and the judge is abuse of discretion per se
Appeals
Why provide any appeal at all? (there is no DP right to appeal under 5th or 14th)
· The losing party may view themselves as the victims of arbitrary individuals
· The signal sent to the litigants (Fairness of the proceeding)
Appealability 
· 28 USC §1291: all final decisions of the district courts
· When: within 30 days of entering a judgment (58) (against US, 60 days)
· This is a jurisdictional requirement – even 1 day late is too late
· 54(b): the trial court in multi-claim actions can make the entry of judgment on fewer than all of the claims or parties upon “express determination that there is no just cause for delay”

“Final Judgment” – appellate court have power to “review,” not to “intervene”
· A judgment that ends the litigation on the merits and leaves nothing for the court to do but execute the judgment (Catlin)

· 12(b)(6) and 12(c) are “final” – unless the court granted the right to replead
· Abstention – weighty state interests then fed court should abstain (Quackenbush)

· Appealable under §1291 as a final collateral matter – litigants were “effectively out of court” from the federal court

· NON-final decisions

· Denial of a motion for SJ, grant of a request that a party be ordered to produce materials, order disqualifying counsel, order consolidating or severing claims
· A remand order of a removed action (§1447(d)) is not appealable (Thermtron)

· A stay of a diversity case pending the completion of a declaratory judgment action in state court is appealable (Moses Cone)

The Collateral Order Doctrine – a practical construction of §1291 (not an exception to §1291)
· A special type of interlocutory appeal – survived enactment of §1292(b)
· An issue can be reviewed without a final judgment on the merits if (Cohen, Digital)

· (1) Finally and conclusively determine the disputed question
· (2) An important issue completely separate from the merits
· (3) An appeal from final judgment on merits will make it effectively unreviewable
· e.g. settlement agreement (Digital)
· (4) Too important to deny immediate review (Private K not important enough – Digital)

Interlocutory Appeals as of Right (§1292(a))

· (1) Injunctions: Immediate and irreparable damages, monetary damages are not adequate
· TRO – good only for 10 days ( not sure if it can be appealed within that time
· Injunctions, receiverships, admiralty cases

Discretionary Interlocutory Appeals (§1292(b))
· To prevent waste from overturning a case based on a decision earlier in a long trial

· Dual certification – an order by the district judge & a permission by the appellate court
· Wholly discretionary: district – judicial practice, appellate – by the terms of the law

· The district judge certify when 4 elements are met (Cardwell)
· (1) The question involved must be one of “law”
· (2) It must be “controlling”

· Reach more than just rulings on the substantive law (e.g. denial of dismissal for lack of PJ, challenges to venue, SMJ, justiciability, removal)
· (3) There must be substantial ground for “difference of opinion” 
· (4) Must “materially advance the ultimate termination of the litigation”  (JE)
· (3( judge doesn’t want to certify, 4( judge wants to certify)

· Congress meant this to be applied sparingly (Cardwell)

· Not intended in suits that can be tried and disposed on merits in a few days (Cardwell)

· Only for big complicated cases ( not utilized much

· An app. Ct. can address any issue fairly included within the certified order (even if not certified)
Mandamus (Will)
· Used to either order the trial judge to issue an order or fulfill a mandatory duty, or forbid the trial judge from acting in excess of his jurisdiction

· Not substitute for appeal, or punitive remedy
· Only available when there is no other adequate means to attain relief

· BOP by the party – its right to issuance of the writ is clear and indisputable 
· Extraordinary remedy reserved for extraordinary causes

· A judicial “usurpation of power”

Scope of Review
· Prejudicial – Errors materially contributed to the adverse party (not “harmless” under 61)
· Preserved below by timely objections
· Presented above in appellate briefs
Scope of Review: Question of Law

· De Novo Review: anew, freely substituting its judgment for the lower court where necessary
· Also applicable to 12(b)(6), SJ, JMOL

Scope of Review: Question of Fact (7th “Reexamination Clause”)
· 52(a): “clearly erroneous” standard of review (Bose)
· = if left with the definite and firm conviction that a mistake has been committed

· Due regard to the opportunity for the trial judge to weigh the credibility of the witness
· Not applicable when mixed finding of law and fact (spaghetti) or a finding of fact is based on a misunderstanding of the law
· What a person knew at a given point in time is a question of “fact” (Bose)

Slander against a “public figure”
· ∏ can recover only if it proved by clear and convincing evidence that ∆ made a false disparaging statement with actual malice defined as knowledge of falsity or reckless disregard of the truth (NY Times)
