
1) Personal Jurisdiction – Beginnings of the doctrine
a) Personal jurisdiction is a geographical limitation on the places where a P may choose to sue a D for a particular claim; it is meant to prevent a P from suing a nonresident D in a state unless that D has established a relationship to that state that would reasonably lead her to anticipate being sued there.

i) Based on idea of Due Process found in 14th am. and is meant to apply to the states.

ii) The 5th am. imposes its own limits on the power of federal courts to exercise personal jurisdiction; need only have contact with the U.S.  Thus, nationwide jurisdiction is permitted.
b) Pennoyer v. Neff, 1877

i) Critical case, both forward and backward looking

(1) Pre-civil war ideas about sovereignty

(2) New 14th amendment to consider – idea of due process
ii) Facts

(1) Mitchell v. Neff to claim legal fees owed in OR.  

(2) Neff is nowhere to be found.  CA resident with no known address.

(3) Notice by publication, according to OR statute; never received.

(4) Default judgment

(5) Neff buys property in OR, ready to sell to Pennoyer

(6) Property attached to satisfy judgment; Neff wants land back.

iii) Issues

(1) Absence/Presence of defendant

(a) Neff had no property in OR at the time.  Property would give jurisdiction.  

(b) can’t decided merits without jurisdiction, and can’t cure jurisdiction after the fact
(c) lack of power in OR to litigate Neff’s rights – trying to exercise jurisdiction over an absent party

(2) In rem v. in personam jurisdiction 

(a) Dichotomy, but not always sharp

(b) In rem

(i) bring actions against things to adjudicate rights as to that thing

(ii) so, still involves personal rights

(c) quasi in rem

(i) at issue here

(ii) sue about anything, but attach property so that in personam become in rem

(iii)  legal fiction to enable plaintiff to exercise control over defendant

(d) in personam

(i) suits not about adjudicating rights to things, but about anything else
(3) Minor issue -- no notice of lawsuit and chance to defend

(a) But if Neff had received circular, he could have avoided going back to OR and he could escape judgment
iv) Present defendant = no problem with jurisdiction

v) Absent defendant = no jurisdiction, unless there is an exception
vi) Case about federalism and state sovereignty issues – power theory of jurisdiction 
(1) Exclusive jurisdiction over persons and property within state lines
(a) In rem jurisdiction origins

(2) Flip side – once crossing the border, that power is gone.

(3) Constitutional law discussions – full faith and credit; reciprocity; due process 

c) Series of Rules – how to establish jurisdiction over an absent defendant?

i) Personal service in the jurisdiction

(1) Problem of fraudulent inducement
(2) power theory mitigated by fairness; cannot acquire power over party by fraud, deceit
(3) transient jurisdiction – defendant needs to be present only long enough to be served 

ii) voluntary appearance

(1) subject yourself to jurisdiction by appearing

(2) if not making a “special appearance”

(3) bound to continue appearing

iii) in rem or quasi in rem

(1) go after property and forget about the person

iv) status judgments

(1) a state can address status of own residents (ie divorce) while a defendant is absent

v) consent

(1) broader idea than voluntary appearance

(2) ie, state official becomes agent for purposes of service of process on out-of-staters via a statute – car accidents, corporations…
(3) ie, use of highways = consent to service

(4) ignorance of law does not absolve defendant of consent
vi) get default judgment against out-of-state defendant who does not make a special appearance; enforce it in his home state via Full Faith and Credit Statute
(1) subject to home court agreeing that foreign court had jurisdiction

(2) D entitled to collaterally attack judgment in home court; but prohibited from getting to the merits of the case
2) Basic Minimum Contacts Analysis

a) Pennoyer sets the stage for International Shoe v. Washington, 1945
i) Deals with the new problem of corporations
ii) Respects Pennoyer, but makes fundamental changes in the idea of PJ, from (rule + exceptions) into a whole new rule

iii) Still about power – what is the power of a sovereign state to bring people in to defend charges, if those persons are NOT present in the state (they are absent defendants)?
iv) Unclear if the new rule applies to present defendants as well 

v) Facts

(1) Did Int’l Shoe establish a presence in WA sufficient that it would be fair to require it to return and defend a lawsuit in that state?

vi) New Rule: PJ over defendants when:

(1) The defendant has minimum contacts with the forum such that maintaining suit does not offend “traditional notions of fair play and substantial justice.”

(a) Balancing test – a facts and circumstances inquiry
(i) How many contacts

(ii) What are their quality and nature
(iii) Reasonableness in requiring defense of suit – inconvenience to party

(b) a corporation that chooses to conduct activities within a state implicitly accepts a reciprocal duty to answer for its in-state activities in the local courts

(c) Suggestion that power to exercise jurisdiction comes only from the Ds voluntary relation to the state – and did those contacts spawn the lawsuit?
(2) Presence

(a) Justice Stone:

(b) If there is jurisdiction, there is presence

(c) Presence is not an established fact to be discovered, not an objective state of affairs

vii) Black’s dissent

(1) doesn’t want a balancing test

(2) wants “doing business” to give jurisdiction automatically

(3) avoid judicial involvement in making decisions as to reasonableness

viii) Contours of the minimum contacts rule worked out in later cases

(1) Does nature of claim matter?

(2) How can corporations control where their products go?

(3) How does advertisement factor in?

(4) How does the contact relate to the claim?

(5) Changing technology, changing conveniences

ix) The spectrum of increasing contacts

(1) No contacts = no jurisdiction

(2) Casual or isolated contacts = no jurisdiction

(3) Single act = specific jurisdiction

(4) Continuous but limited acts = specific jurisdiction

(5) Substantial or pervasive acts = general jurisdiction

b) Contact between Forum, Defendant, and Litigation = specific personal jurisdiction

3) Minimum Contacts and In Rem actions

a) Shaffer v. Heitner

i) Facts

(1) In rem issue

(2) P sues corporation management in a derivative suit

(3) DE company, so attaches shares of executives in DE

(a) Arbitrary distinction – where are intangible shares really located?

(b) Place of incorporation?  House of owner?  Elsewhere?

(c) No property laws deal with this

(4) Is this constitutional?

ii) Cases so far – and the Int’l Shoe rule -- dealt with in personam jurisdiction.  Does minimum contacts rule apply also to in rem actions?

(1) So far, in rem was still governed by Pennoyer

iii) Yes:  all assertions of state court jurisdiction must be evaluated according to the standards set forth in Int’l Shoe
(1) Special consideration given to Defendant – Forum – Litigation analysis.

iv) Question to ask:  is property so present in the state so as to support minimum contacts?

(1) In rem is a fiction – all actions really relate to people

(2) If litigation is unrelated to that property, that minimum contact isn’t there

v) Due process analysis

(1) Due process needs to be the same in all states

(2) Should drive analysis of jurisdiction

(3) Idea of notice – sufficient notice when buying shares that you were subject to DE jurisdiction?

vi) Holding – sweeps more broadly than required to decide the case – so does it hold up in later cases?

(1) Issues

(a) is rule a holding, or dicta

(b) when dealing with in rem actions, connection between Def – Forum – Lit becomes more tenuous

(2) Modern implications with domain names for internet, statutorily located in district in which it is registered

vii) Bottom line:

(1) Int’l Shoe overturns Pennoyer’s insistence on presence and substitutes minimum contacts rule for absent defendants

(2) How far does this go?  McGee and Hansen suggest limit is purposeful availment – willfulness to create the contact

(3) States respond with long arm statutes, or other statutes locating property

(4) Shaffer – expands Int’l Shoe to some forms of in rem actions at the very least.  The open question is whether or not it applies to all forms (which would conflict with federal statutes)

4) No minimum contacts necessary if service is personal

a) Burnham v. Superior Court

i) Facts

(1) NJ defendant sued for divorce in CA when he goes to visit his kids

ii) Upholds old rule that personal service on a defendant present in any state is sufficient

iii) Doesn’t even want to consider minimum contacts at all – sees fairness as a matter of following tradition and precedent – regardless of whether or not it was correct

iv) Walking away from Schaffer possibility that minimum contacts are also required for personal service

5) Long Arm Statutes

a) Personal jurisdiction in state courts

i) Arose after Int’l Shoe

ii) It is up to the legislature to actually grant power to its courts to exercise personal jurisdiction

iii) Frequently use catch-all clauses – jurisdiction over any actions not inconsistent with both the state and US Constitution and ideas of Due Process

(1) When filing suits, need to check statutes regarding jurisdiction

(2) There is always a possibility of being within the bounds of the US constitution but without the bounds of the state rules, because…

iv) Some states do not give courts authority to exercise jurisdiction to the limits of due process

(1) Long-arm statutes are laws in which state asserts interests in certain types of cases – kinds of actions in which they want personal jurisdiction over absent defendants
(2) Do not assume that all these statutes will survive the minimum contacts test of Int’l Shoe – which is the constitutional limit on jurisdiction

b) Personal jurisdiction in federal court

i) Rule 4(k)(1)(A) puts limits on federal nationwide jurisdiction

ii) federal courts have same power of jurisdiction of the courts of the state in which it sits

(1) Can only exercise jurisdiction if the D would be subject to the jurisdiction of the state in which the district court is located.
(2) Eliminate potential for forum shopping

iii) Exceptions 

(1) “bulge rule” – can reach 100 miles from courthouse, even into another state, for certain 3rd party claims

(2) Rule 4(k)(1)(D) – nationwide service of process when authorized by federal statute

iv) Are there due process limits to these exceptions?  Still must be given some fairness analysis.

(1) National contacts – with US

(2) Minimum contacts

(a) With the district

(b) Really cuts back on nationwide idea, inconsistently with what Congress wants?

(3) Is exercise of jurisdiction fair and reasonable?

(a) 6-part test (we don’t have to know it)

(b) Difficult to apply

(c) Basically, a conceptual limit to nationwide service but courts have not defined that limit

6) defining the “quality and nature” of Ds contacts

a) Hansen v. Denckla, 1958 
i) Facts

(1) PA resident establishes trust in DE, then moves to FL

(2) FL has no jurisdiction over DE – chose to contract with a PA resident, not a FL resident
ii) Minimum contacts analysis shows territorial limitations on state power

iii) Fairness consideration – unfair to force DE defendant to FL
iv) Origins of idea of purposeful availment
(1) hinted at in McGee

(2) Did D purposefully avail himself of the privilege of conducting activities in the forum? Did D make a deliberate choice to relate to the state in some meaningful way?
(3) Compare with passive acquiescence

v) Ideas not taken seriously for 20 years

b) Gray v. American Radiator

i) Facts

(1) P injured in IL and sued codefendant companies in IL

(2) Water heater manufactured in PA

(3) Safety valve manufactured in OH

ii) Origins of stream of commerce idea
(1) Valves were put into stream of commerce, and defendant must be aware that they will end up all over the place

(a) So long as products’ presence there is reasonably foreseeable

(2) So, no violation of purposeful availment to sue in IL

(a) In tension with Hansen

(b) Hansen – did not accept “reasonably forseeable” standard.  Move from PA to FL could have been reasonably foreseeable.

(3) Also, no violation of long arm statute
(4) Implications

(a) suppliers beware where your products will end up

(b) distant relationship of consumer to supplier not important – unlike torts
iii) later cases establish this case as an outlier

c) World Wide Volkswagen v. Woodsen, 1980
i) Facts

(1) P buys car in NY, collision in OK while headed to AZ

(2) Sues dealer and distributor in OK; they are from NY; other defendants are from Europe

ii) What are the various state interests?

(1) OK – evidence, witnesses, police, highway

(2) AZ – new home of P

(3) NY – home state of P, place of business for Ds

iii) Is there a best contact between VW and OK?

(1) No purposeful sending of product to OK

(2) But cars are mobile – should defendant have expected the car to travel; in the business of distributing and selling cars 

(a) May not be subject to personal jurisdiction, but is definitely subject to general jurisdiction

(b) Doing business everywhere, so can expect all types of lawsuits, whatever the origin of the claim

iv) Court holds that OK does not have PJ over NY defendants.

(1) Movement away from foreseeability standard to reasonable expectations to purposeful availment

(a) Foreseeability – definitely, because product is mobile

(b) Reasoanble expectations – how to prove?  Balancing test of facts and circumstances.

(c) Purposeful availment – did defendant intend to take advantage of the laws of the forum state?
(2) Question of control – whose actions control jurisdiction?

(a) Producer’s actions and availment, not consumer’s

(b) Unilateral actions of other parties are not purposeful availment

(3) Concern – if consumer always governs, corporations would have to travel all over the country to defend suits – this is unfair – court favors defendant’s convenience and due process – a line of thinking that is likely to resurface with current court makeup

v) Other considerations to keep in mind:

(1) Whose law will govern the suit?  Must make this choice when litigation involves multiple states.  Usually the forum law applies, but this isn’t a firm rule.  “law that governs the place of the wrong.”  Find the most amenable law.

(2) Where are the most amenable judges and juries?  (OK)

(3) Where did the wrong actually happen?

(a) Place of accident?

(b) Place of manufacturing of defect?

d) Calder v. Jones, 1984
i) FL defendants contest CA jurisdiction in libel suit

ii) Adds effects test to purposeful availment

(1) Purposeful direction of actions towards a state, and perpetrator is aware of it

(2) “center of gravity”

(3) Especially in torts arena

iii) If a D commits an act outside the state that he knows will cause harmful effects within the state, he will be subject to minimum contacts jurisdiction there for claims arising from the act
e) Asahi Metal Industry, 1987 
i) Justices votes are all over the spectrum.  What did the majority really hold?

ii) Facts

(1) Defendant a foreign supplier to a foreign manufacturer whose product caused an accident in CA

iii) Primarily about fairness
(1) Justices all agree that to subject defendant to jurisdiction would be unfair

iv) Disagree over whether or not defendant purposefully availed itself of the forum according to WWVW

(1) O’Connor delivers opinion – writes that something more than awareness of putting product into stream of commerce is required – something more than forseeability

(2) Purposeful availment requires individual efforts to reach out and touch the forum state – not enough to know to a certainty that a product will end up in the forum

(3) Lower courts follow this, although it isn’t a majority view

(a) Concurring opinion – sending goods in substantial quantities is enough to satisfy purposeful availment even if the original maker did not know that a product would end up in the forum state.

(b) Foreseeing benefits of sales

(c) Would not scale back WWVW to the extent that O’Connor has

v) Doctrine

(1) Pressure on whether there is a difference between foreseeability and purposeful availment.

(a) O’Connor tries to drive a wedge between them

(2) Does foreseeable mean – that you are aware a product might end up somewhere?  Or that you might be subject to a lawsuit somewhere?

(3) If O’Connor has ruled correctly, WWVW has been scaled back, and how would this have changed Gray v. Radiator?

(4) Third party redistributors of goods are simply without jurisdiction in indemnity suits

(a) A policy argument on behalf of businesses

(b) Makes risk-assumption more predictable

vi) What about concern with judicial efficiency and plaintiff’s convenience?

f) Pavlovich v. Superior Court 

i) Reviews all other minimum contacts cases – which, if any, are most applicable to an internet case?  Or, do we need special rules to deal with special facts?

(1) BK – contracts

(2) Calder – effects test

(3) WWVW – purposeful availment

(4) Asahi – purposeful availment and reasonableness

(5) Vernon – presence

(6) Int’l Shoe – fair play and substantial justice

ii) Facts
(1) Posting of decrypting code on web page; enables burning of DVDs

(a) Piracy – reverse-engineered software

(b) Does criminal intent matter?  Intent to do a tortious thing?

(2) Arguably harms the industry in Hollywood and Silicon Valley

(3) No one from CA known to have hit site

(4) Site posted info only – did not sell or contract for anything

(5) Push or pull?  Did the website reach out to consumers, or did consumers reach out to it?

(a) “passive” web site – links and info only

(b) How innocent of an action is this?  Still a sort of transaction, although not commercial.
iii) Whole case turns on the facts, and justices interpret them very differently

iv) difference between purpose and knowledge

(1) defendant may have known, but did he purposefully avail?

(2) Fair play – unfair to subject  mere posting to jurisdiction – something more should be required

(3) Content +, where the + is:

(a) A tort, or tort-like activity

(b) Basically, a purposefully aimed contact
(c) (but what about a knowingly aimed contact?

v) Pavolvich – restates the Calder test as a great test – but this test narrows the scope of jurisdiction.  Is it to be applied only in internet cases, or in every case?  Supreme Court needs to hear more cases to decide this.

7) Fairness issues in asserting personal jurisdiction
a) WWVW

i) More factors to consider when weighing fair play and substantial justice

(1) Burden on defendant – always a primary concern

(2) Forum state’s interest in adjudicating dispute

(3) Interstate judicial system’s interest in efficient resolution

(4) Shared interest of state in some sort of substantive social policy

(5) Plaintiff’s interest in convenient and effective relief

ii) WWVW provided this critical refinement of the minimum contacts doctrine – in addition to its new emphasis on purposeful availment

b) McGee v. International Life Insurance, 1957
i) Facts

(1) Single insurance contract for CA resident

(2) Company in TX

(3) Suit in CA

ii) The Int’l Shoe test:

(1) Contacts

(a) High quality – a contract

(b) A single act that supports specific in personam jurisdiction

(c) Connection between Defendant – Forum – Litigation 

(2) Fairness

(a) Company didn’t have to contract with a CA resident

(b) No big deal for a corporation to defend anywhere

iii) Substantial interest of forum added to test
(1) Does the forum state have a sufficient interest in the suit to keep it in that forum?

(a) Int’l Shoe hinted at this concern; why should states seeking to enforce their own laws have to go to another state and forum to do it?

(2) CA – evident through statutes dealing with insurance companies

(3) TX – interest in holding its offices to fair dealing

(4) Individual v. corporate interests

c) Keeton v. Hustler Magazine, 1984
i) Another wrinkle to analysis of contacts between Def – Forum – Lit

ii) Plaintiff’s connections to forum don’t matter as much as defendant’s connections.

iii) Addresses quality of contact -- need not be direct contact, or even a contact as great as its contacts in other states.

d) Burger King Corp v. Rudzewicz, 1985

i) Pro personal jurisdiction

ii) Facts

(1) Franchise agreement between MI and FL

(2) Contract in FL, payments to FL, choice of law FL

(3) MI – day to day monitoring, place of negotiations

(4) Controversial because it is not a straight contract for the sale of goods – a relationship was bargained for, rather than just objects

iii) Judgment calls are made on facts, for better or worse

iv) Brennan

(1) Ties doctrine of stream of commerce to principle of fair warning and degree of predictability (both due process concerns)

(2) Fair play satisfied if activities are purposefully directed to the forum

(3) Adds two more factors to consider, in addition to WWVW factors

(a) If contacts are weak, a really good fairness analysis can support jurisdiction (wants to expand doctrine)

(b) If using fairness argument to undermine purposeful contacts, must make a compelling case (burden of proof on defendant, rather than just a preponderance of the evidence)

v) Continuous but limited activity in the forum state supports specific jurisdiction, or jurisdiction over claims arising out of that continuous activity.

e) Asahi Metal Industry, 1987 
i) Justices votes are all over the spectrum.  What did the majority really hold?

ii) Facts

(1) Defendant a foreign supplier to a foreign manufacturer whose product caused an accident in CA

iii) Primarily about fairness
(1) Justices all agree that to subject defendant to jurisdiction would be unfair
iv) International contacts

(1) Rules change here

(2) Maybe being subject to US jurisdiction will always be unreasonable

(3) Or should a company always be subject to jurisdiction, anywhere?

f) Notice and service of process

i) Service of process must be done in a way reasonable calculated to apprise individual of lawsuit and to afford them an opportunity to present their objections

(1) Mullane v. Central Hanover Bank and Trust

(2) Service in publication

(3) If not all defendants are known, sometimes publication is the best you can do

ii) Cannot purposefully try to induce default judgment

iii) Rule 4

8) General Personal Jurisdiction

a) D may be sued in the state for any claim, even one completely unrelated to its in-state activities

b) Helicopteros v. Hall, 1984
i) Facts:

(1) Contract with TX to supply helicopters and training to Columbian pilots
(2) TX employees killed when there is a crash

ii) Supreme Court doesn’t say how many contacts with the forum are necessary to establish GJ

(1) GJ – when there are so many contacts with the forum that it doesn’t matter if the suit arises from those specific contacts – if there is a connection between Def – Forum – Litigation

(2) Contact between the forum and the defendant is all that matters

(a) Requires more of them – because their quality has decreased when they became unrelated to litigation

iii) Because in case of general jurisdiction, there lacks a special link to litigation, connection between Def – Forum must be “so systematic and continuous” that D would expect to be subject to suit there on any claim and would suffer no inconvenience from doing so
iv) What do the words “systematic and continuous” really mean?
v) Brennan’s dissent

(1) Difference between phrases “arising out of” and “related to”

(2) Which of these formulas applied will determine specific jurisdiction or not

(3) Majority – used “arising out of” and found no jurisdiction

(4) Dissent – used “related to” and found jurisdiction
(5) “arising out of” even has degrees of broadness, related to the specificity of the pleadings

vi) Lack of guidance ( enormous amounts of money being spent on litigating jurisdiction.  Clearer rules would help parties get to the merits faster.

c) Consent to general jurisdiction

i) Consent approached fairly formally

ii) To challenge jurisdiction, must file a “special appearance” before court.  By appearing “specially,” the D does not subject himself to jurisdiction.
iii) Compagnie de Bauxites

(1) GJ in PA over foreign insurers of company?

(2) What are the connections?  Point of discovery – see if there are enough contacts to establish general jurisdiction.

(3) Ultimately, get jurisdiction because of consent

(a) File Rule 12 motion to dismiss for lack of jurisdiction

(b) Once court rules, the party is bound by the ruling – including, if the motion is not granted

(c) Must participate in discovery thereafter – get Rule 37 sanctions for failure to comply with discovery orders

(4) Options once consenting:

(a) Default, and appeal later

(b) Settle

(c) Comply, and suck up the loss

iv) Rule 12 motions for lack of jurisdiction must be made immediately, or are forever waived.

(1) If not granted, can defend on the merits and then appeal the motion

v) Consent also by appointing an agent for service in a state – even if unsure of the legal ramifications for doing this
vi) Consent to forum with purchase of some goods and services – ie, Carnival Cruise tickets

9) Subject Matter Jurisdiction 
a) Different kind of jurisdiction 
i) Personal jurisdiction is a state court issue

ii) Diversity jurisdiction is a federal court issue

b) State courts have general subject matter jurisdiction; federal courts have limited subject matter jurisdiction

i) Limited by the Constitution, Art. III, Sect. 2

(1) Cases between states, between citizens of different states, between citizens and aliens, cases involving foreign officials, admiralty and maritime cases, cases arising under federal law 
ii) and by statutes

(1) Diversity jurisdiction § 1332

(2) Federal question jurisdiction § 1331

(3) Supplemental jurisdiction

c) Subject matter jurisdiction cannot be waived, and once a question of SMJ is raised, it must be addressed immediately – even sua sponte.  So, it may result in the immediate dismissal of a case.
10) Diversity Jurisdiction
a) 28 U.S.C. § 1332

i) Statute executing portion of Constitution permitting diversity claims
ii) Art. III Sect. 2 – requires minimal diversity – at least some difference in citizenship on either side of dispute

(1) Ie:  OR v. OR/WA, OR v. France
(2) Idea of minimal diversity, while overruled in statutes by complete diversity, is not a totally dead idea; it factors into interpleader and class actions in ways that we don’t need to investigate in this class

iii) Statute requires complete diversity, following Supreme Court’s requirement of complete diversity
(1) Remember that jurisdiction under Constitution may be restricted but not expanded.  Marbury v. Madison.

(2) Ie: OR v. WA/CA, but not OR v. OR/WA
(3) Beware that addition of new parties after commencement of dispute may result in destruction of diversity

b) Citizenship
i) Where one has a domicile, or permanent home

ii) Can be an issue in this mobile society

iii) Mas v. Perry

(1) Matrimonial domicile:  presume married women have same domicile of husband, but may be overturned

(2) Wife does not lose US domicile by marrying an alien

(3) Today – alien’s permanent US residence = domicile
iv) Ordinarily, all citizenship is decided on day that action is filed

v) Corporations

(1) Have citizenship in:

(a) State of incorporation

(b) Principle place of business

(i) “place of activities” – production, sales

(ii) “nerve center test” – locus of managerial and policymaking functions

vi) Unincorporated associations

(1) Unions, partnerships, trusts, etc

(2) Require citizenship for each individual member

(3) Only takes one to destroy complete diversity

c) amount in controversy – must exceed $75K – requirement in addition to citizenship
i) Good faith claim; to lose, it must “appear to a legal certainty that the claim is really for less.”

ii) If awarded less, won’t be kicked back to state court; lots of leeway, especially for torts actions

iii) How to look at award

(1) Punitive damages can count towards amount, with 10:1 being an outer limit of ratio, but courts may be skeptical
(2) Equitable relief such as injunction – split of authority over whether to look at value to P or D

iv) Issue of aggregation
(1) Can a single P aggregate 2 separate federal claims against D to > $75K?  Yes.

(2) Can 2 P’s aggregate claims against D to > $75K?  No, unless it is a joint claim.

(3) P cannot sue separate Ds on separate claims to > $75K
(4) P can sue multiple Ds if they have joint liability
d) Fraud and Misconduct

i) Cannot lure P into thinking that diversity exists until SOL runs for state claims, and then try to dismiss for lack of diversity

ii) Two responses

(1) State court may choose to allow suite anyway even though SOL has tolled

(2) Sanctions on D in amount large enough to deter and compensate; might require adjustment if a state award can still be won

e) Domestic Relations exception
i) Regardless of diversity, federal court won’t touch divorce, alimony, child custody cases

11) Federal Question Jurisdiction

a) 28 USC § 1331, 1333, 1334
i) 1872 – beginnings of federal question jurisdiction.  Before that, only diversity jurisdiction.

ii) Case or controversy arising over Constitution, federal law, or treaties
iii) Cannot be waived and must always be addressed before the merits

iv) § 1331
(1) simple, reiterates Constitution – jurisdiction over actions arising under Constitution, federal law, or treaties
(a) yet the courts have interpreted it more narrowly than the scope of the Constitution’s arising-under jurisdiction – Congress is free to give less jurisdiction to the courts than the Constitution permits
(2) there is a difference between exclusive (federal court only) and concurrent (both federal and state court) jurisdiction – determines where claim can be heard

(3) presume § 1331 is concurrent

v) other statutes

(1) bankruptcy and admiralty

vi) Louisville and Nashville RR v. Mottley, 1908:  well-pleaded complaint rule
(1) Must set forth federal question in complaint

(2)  “arising under” means affirmative claims
(a) Thus, anticipating a defense or affirmative defense of federal law does not create a federal claim
(b) Even if it is the sole significant issue in the case
(3) Subject to statutory interpretation – also, Constitution is broader than the statute.  Would allow any case involving any federal claim in any way to be heard in federal court.

(4) 2002 – court holds that same rule applies to counterclaims.  A defendant cannot use a counterclaim to get to federal court.
(5) Rule:

(a) Affirmative claims actually pled by P

(b) No artful pleading or surplus allegations that do not go towards alleging cause of action – would the P have to raise the federal issue in a complaint which includes the elements she needs to prove to establish a claim, and only those elements?
(c) Court asks how complaint ought to read

vii) Under § 1257, state court can hear any federal issue that comes up in a case

12) Supplemental Jurisdiction 
a) Federal joinder rules are highly flexible and liberally allow parties to expand the litigation by joining claims in a single action.  However, permission to assert a claim, while necessary, is not sufficient to allow the court to hear the claim.  It must have subject matter jurisdiction as well. 
i) Conflict where rules authorize joinder but there is no independent basis for jurisdiction.
ii) Joinder Rules 13, 14, 18, 20, 24
b) 28 U.S.C. § 1367

i) Confusing and ambiguous statute enacted in 1990 to clarify the conveyance of jurisdiction to the federal district courts; based on background case law
ii) Court may hear all claims that are part of the same “case or controversy under Article III”

iii) Deals with claims or parties that don’t fall precisely into other jurisdiction statutes, but do fall within Constitutional jurisdiction (federal question or diversity)
c) “Supplemental jurisdiction” refers to what previously was known as “pendant” and “ancillary” jurisdiction.

d) The background case law

i) Mine Workers v. Gibbs, 1966
(1) State law and federal court claims brought in federal court

(2) Unfortunately, Mine workers did not have:

(a) OR v. CA

(i) Claim 1 – federal question

(ii) Claim 2 – state law

(b) Which would have given 2 independent grounds of jurisdiction, no problem
(i) Diversity 

(ii) Federal question

(3) Mine workers did have a federal question in a nondiverse suit with an attached state claim.

(a) Ie, OR v. OR/CA, Claim 1 federal, claim 2 state

(b) When jurisdiction is based on a federal question and not diversity, the court can allow “pendent litigation” -- second nondiverse state claims --  in federal court as well
(4) Article III grants jurisdiction over “cases,” rather than “claims.”

(a) Thus, as long as P asserts a federal claim, the court has the constitutional power to hear other state claims arising from a “common nucleus of operative facts” as the federal claim
(b) Same test as for joinder

(5) Yet, pendent litigation is discretionary

(a) If the federal court does not accept the state claim, sue in a separate state suit or remove case entirely to state court if SOL allows

(b) When not to accept pendant litigation (codified in § 1367(c))
(i) Complex case or new case for state law

(ii) State court claim predominates

(iii) If original federal claim was dismissed

(iv) “other compelling reasons” like jury confusion
ii) Aldinger v. Howard, 1976
(1) Case:
(a) OR P v. D1 – federal question (so court has jurisdiction)
(b)           v. D2 – state law only
(i) in addition to a “pendant claim,” P is attempting to bring a “pendant party” into federal court

(ii) Federal court has no original jurisdiction but “same operative nucleus of fact”

(2) Pendant claim and pendant party together fail unless there is a statutory grant of jurisdiction over the pendant party (later, by 28 USC § 1367).
(3) Parallel litigation unfortunately may ensue – claims simultaneously in both federal and state court – and whichever gets decided first will preclude other issues
(a) To avoid this, whole case may be taken care of in state court

iii) Defunct concept of ancillary jurisdiction

(1) Arises in cases where non-federal claims related to the federal question litigation are asserted by defendants or other parties after the initial complaint 

(a) Rule 13 compulsory counterclaims, Rule 13 crossclaims, Rule 24 intervention.
(b) Denied for permissive counterclaims.

(2) Critical that counterclaims arise out of the same transaction as the main claim – the close connection between claims makes a single “constitutional case.”
iv) Owen Equip. and Erection Co. v. Kroger, 1978
(1) Case:

(a)  OR P v. WA D1 state claim with diversity jurisdiction

(b) OR P v. WA D1 v. OR D2 – impleader destroys diversity
(c) OR P v. OR D2 – direct state claim against 3PD, as permitted by Rule 14(a).
(2) Ancillary because D/3PP can only recover from 3PD if P can recover from D.

(3) P v. 3PD is certainly part of the same “constitutional case,” but allowing this would be inconsistent with § 1332, which required complete diversity of parties
(a) Giving jurisdiction would allow people to get into federal court on diversity when the true D (D2) is nondiverse (impermissible to sue nondiverse D in 3rd party claim)

(4) Yet ancillary jursidiction would be preserved for compulsory counterclaims, cross-claims, and third-party claims in which no independent ground for federal jurisdiction exists.

(5) This rule is preserved in 28 USC § 1367

v) Finley v. U.S., 1989
(1) Case

(a) OR P v. D1 (US)  federal question, exclusive jurisdiction

(b)           V. OR D2 state law, nondiverse

(2) Like Aldinger, but cannot dismiss entire case to state court because of exclusive jurisdiction

(a) Only the pendant party is dismissed to state court; 28 USC § 1367 had yet to be passed to give courts authority to hear pendant party.
(3) § 1346(b) did not mean to convey jurisdiction over claims other than those against the U.S.

(4) Importance of this case:

(a) This case merges ancillary and pendant jurisdiction into one doctrine; all that is important for analysis is that the additional claims asserted are part of the same “constitutional case.”
(b) This case inspires the passing of 28 USC § 1367 and is overruled by 28 USC § 1367.

(i) Aldinger, Kroger, and Finley pointed out that it was not enough that the court has constitutional power to hear a claim.  The cases required statutory authority to be heard as well.

(ii) 28 USC § 1367 gave the courts that statutory authority; pendant party jurisdiction of Aldinger and Finley would now be proper.
e) Deeper into 28 USC § 1367 
i) Class actions 

(1) Ben-Hur that there must be complete diversity
(2) Zahn had held that all plaintiffs must meet minimum amount in controversy to sue in federal court 

(3) Zahn overruled completely for both class actions and non class actions

ii) Allapattah and 28 USC § 1367(a) and (b)
(1) Rule:

(a) Where the other elements of jurisdiction are present

(b) And at least one P satisfies amount in controversy

(c)  The statute authorizes supplemental jurisdiction

(d) Over claims of other P’s in the same Art III case or controversy

(e) Even if those claims are less than the jurisdictional amount of 75K

(2) 2 ways to read it, but the majority’s is better
(a) If the court has original jurisdiction, all pendant cases can be heard (“so related to claims in the action” that they “form part of the same case or controversy”) 
(3) § 1367(a)

(a) Codifies Gibbs and includes claims involving joinder or intervention of parties
(4) § 1367(b)

(a) Takes away jurisdiction and is an exception to this inclusiveness when certain criteria are met

(i) Basically, if original jurisdiction is based on diversity, this statute comes into play

(ii) Must preserve diversity as mandated by § 1332.

(b)  Limits addition of new claims and parties by prohibiting use of Rules 14, 19, 20, 24.
(i) When original action is a diverse state law action, jurisdiction not granted for joinder of state law claims against non-diverse Ds

(ii) Concern is with citizenship – avoid contamination of the suit by nondiverse parties – response to problem seen in Kroger

(iii) Did a clumsy drafting job

(c) The amount in controversy changes – because it has nothing to do with court or juror bias, only one original plaintiff must satisfy the amount in controversy requirement – everyone else needs to be diverse only

(i) rule of P 25K + P 25 K + P 25K v. D is still preserved and not permitted

(ii) throws out old prohibative rules for cases like: P 75K v. D1 25K v. D2/P2 25K v. D1 (counterclaim after 3rd party claim) 
1. neither D2 nor D1 could have brought claim for less than 75K
2. § 1367 allows all these pendant party claims without an amount requirement

(5) Difference in treatment between Rule 19 and Rule 20

(a) How to read the statute to account for this problem?

(b) Majority – let Congress fix it, and in the meantime, we’ll accept it and work around it

(c)  Do we trust the court to work around it in a good way?

(d) Maybe it was not an error, but Rule 20 is more susceptible to game-playing than 19

(6) Dissent

(a) Reads (a) as being more than an expansion only – but also as a divider and slicer

(b) Thus (b) isn’t a simple contracting clause
(7) Tension of § 1367
(a) Distinction is made between importance of diversity of citizenship and amount in controversy

(b) This hierarchy is not supported in case law before

(c)  even though amount in controversy has been treated very strictly by the Supreme Court, only citizenship is mentioned in the Constitution.

(8) Ambiguity of § 1367

(a) Case discusses multiple Ps, single Ds 

(b) What about multiple Ds?

(c) Plain language suggests that we can’t do the same thing with multiple Ds, but the language could conceivably be interpreted the other way too

(d) This ambiguity needs to be cleared up and the court has yet to address it

f) Final analysis

i) determine whether there is constitutional power to hear a claim – whether it belongs to the “same nucleus of operative facts” as the original claim
ii) determine whether there is a statutory grant of jurisdiction over the claim by § 1367(a) and (b)
iii) decide if it should use its discretion to exercise supplemental jurisdiction  under § 1367(c)

13) Removal

a) Exception to the general rule that a P is master of his claim

i) D is also entitled to the protection of the federal courts
b) Defendant sued in state court can take suit to federal court instead

i) P must consider how to keep case from being removed, if they want a state court forum

ii) D must consider how to remove it, if state forum is undesireable

c) Little ambiguity compared to other jurisdictional statutes

d) Constitution

i) Silent on subject of removal, but the idea has been around since Judiciary Act of 1789

ii) Neither authorizes nor prohibits removal

iii) Would provide that wherever suit is filed that is within scope of Article III, it is subject to removal; but statutes permit less than this

e) 28 USC § 1441

i) What makes a case removable

ii) § 1441(a)

(1) Any civil action that could have been brought in federal court, unless prohibited by a statute

(2) Interacts with §§ 1331 and 1332 – federal question and diversity jurisdiction statutes
(3) Remove from state court to closest federal district court – even if that district would not have been a proper venue
(4) Must remove from state court before transferring to other district court

iii) § 1441(b)

(1) Federal question cases are always removable

(2) Diversity cases, however, have a limitation

(a) If suit is brought in home state of defendant, that defendant cannot remove to home state federal court
(b) Ie:  OR v. WA in WA state court, cannot remove to WA federal court

(c) D has no need to protect himself from prejudice in the case

iv) § 1441(c)
(1) Separate and independent claim removal

(2) Federal question in case that is removable; can remove whole case, including separate claims joined with otherwise non-removable claims.  The federal court will sort things out and remand if necessary.

(3) Unclear how this statute interacts with § 1367, supplemental jurisdiction

(4) Is this statute an expansion of § 1367?  Can we separate claims that aren’t properly part of a federal case because they don’t have any common nucleus of operative fact?

(5) “separate and independent claims”

(a) Risks associated with trying to remove it

(b) Check case law for jurisdiction

(c) See how it is being harmonized with supplemental jurisdiction

v) § 1441(d) – foreign states

vi) § 1441(e)

(1) Refers to § 1369 multiparty, multiforum litigation

(2) Mass torts with minimum diversity rather than maximum diversity

(3) Can remove all to federal court

f) 28 USC § 1446

i) Procedure for removal

ii) File notice in federal court along with all papers served upon you as argument for why case should be removed

(1) 30-day deadline after receipt of “service or otherwise”

(2) Meaning, receipt must be through formal process, not actual knowledge; summons or other official document besides complaint is acceptable

(3) Or, within 30 days of when case “becomes removable”
(a) Parties and claims dropped in added during initial period of discovery and motions

(b) Exception – diversity cases – 1 year window only

(i) Can move to speed discovery so as to make that deadline and find out whether or not there will ever be a reason to remove

iii) § 1446(d)

(1) Notice to all adverse parties promptly after filing, and the state court.

(2) State court will do nothing with case until it is remanded back

iv) Remand

(1) 2 reasons

(a) Mistaken removal – not a federal question or no diversity after all

(b) Technical issue – something amiss in paperwork

(2) Cannot remand simply because federal court doesn’t want to take the case

(3) Remand order cannot officially be appealed

(4) If judge is wrong, two options:

(a) Try again

(b) Write a letter to judge for rescinding of remand

(5) Very unlikely to get judge to change mind

g) Rule 81(c) and §1447(a) and (b)
i) Cleanup housekeeping provisions

ii) How to take a state case and make it look like a federal case for purposes of litigation in federal court

h) Removal and federal question jurisdiction

i) Nested circles of jurisdiction

(1) Broadest – Art. III 

(a) Federal law as an “ingredient” of jurisdiction

(2) Narrower – implied statutory grants of jurisdiction
(a) Smith, Merrill Dow, Grable – very small percentage of cases
(b) Part of “arising under” jurisdiction of federal district courts

(c) Where state law claims turn on substantial federal issues

(d) Smith – when no cause of action exists under federal law, but question is Constitutional in nature, there is jurisdiction

(e) Moore – allows federal courts to pick and choose among cases to hear based on their idea of what is important in jurisdiction jurisprudence

(i) Unlike Grable, Merrill Dow simply doesn’t fall into this category of importance
(f) How much to push this rule towards federal law as an “ingredient” in the case?

(3) Narrowest – case under federal law in which law prescribes a federal cause of action.  Also “arising under” jurisdiction.
(a) Consider American Well Works – its rule covers almost all cases – suits arise “under the law that creates the cause of action.”
(b) Merrill Dow and Grable accept this proposition, but argue that there may be circumstances in which there is jurisdiction when federal law is part of claim, although there is no federal cause of action – slightly outside Well Works and inside Art. III jurisdiction
(i) “we simply conclude”

(ii) Arbitrarily drawn line – judgments like this apt to be made when there are no rules, but totality-of-the-circumstances inquiries

(c) Should court adopt the clear rule of Well Works 100%?  Congress has not taken action to make it so, despite M.D. and Grable…

ii) Merrill Dow, 1986 -- in detail

(1) Canadian/Scottish Ps sue in OH, one count based on federal law – a piece of state law claim.  State law claim turns on federal issue.
(2) Removed because it was “founded in part on claim arising under federal law.”  Not diversity because OH is home state of D.

(3) Petition for remand denied.  Dismissed from federal court for forum non conveniens.

(4) Appeals court reverses; upheld by Supreme Court.

(5) Issue of implied cause of action is decided in the negative by the majority
(a) The court did not think that Congress wanted this cause of action; did not want litigation in federal court by private parties ( floods of litigation
(b) Implied causes of action are slowly becoming less popular

(6) Rule in M.D. – substantiality – how big of a part of the claim is the federal portion?

iii) Grable

(1) How to determine substantiality

(2) Reaffirms space between Well Works and Art. III, whereas M.D. wasn’t a positive holding to keep this space.
(3) Importance of issue remains crucial; however, implied cause of action analysis is abandoned

(a) Uses pieces of M.D. so as not to overturn precedent

(4) Concern with too much litigation dominates M.D.; goes with Congress’s will regarding appropriate “division of labor” between state and federal courts

(5) New test

(a) Does the state law claim raise “a stated federal issue”

(i) The well-pleaded complaint is what matters

(ii) Federal law is mentioned

(b) Is the issue actually disputed and substantial?

(i) If federal law is settled, why bother with federal court – judgment call – how settled is settled?

(ii) “substantial” – remnants of M.D. – safety valve – when court wants to let case in, it can

(c) Is the exercise of federal question jurisdiction/subject matter jurisdiction consistent with Congressional judgment about state/federal court division of labor?

(i) Enables a “no” -- M.D.

14) Choice of Law

a) State courts

i) Federal question – apply federal law

ii) Other cases – choose law using choice of law analysis; two approaches

(1) First Restatement 

(a) formal rules based on traditional analysis

(b) Law of the place of the wrong, the place of the contracting, etc

(2) Second Restatement

(a) Clear rules unnecessary, traditional rules don’t always make sense

(b) Interest balancing approach instead, with certain factors, some of which weigh more than others

(c) Usually results in the law of the forum being applied

b) Federal courts

i) Federal question – apply federal law

ii) Diversity – Erie question – which law should be applied?
c) Begins with Swift v. Tyson, 1842 – Justice Story
i) Deciding whether or not to apply NY laws of contract for bills of exchange, or “General Principles of Commercial Law”
(1) This is a conflict of law, with NY law apparently being the exception

(2) General principles are drawn from customs and norms in commerce

ii) Analysis uses Section 34 of Judiciary Act – Rules of Decision Act
(1) “the laws of the several states, except where the Constitution, treaties, or statutes of the US shall otherwise require or provide, shall be regarded as rules of decision in trial at common law in the courts of the US in cases where they apply.”

(2) What does “the laws of the several states” mean?

iii) Holds that “law” in the RDA means statutes, not common law/judge-made law

(1) The common law is only evidence of a greater Law

(2) When there is no state statute to dictate otherwise, federal judge must discern Law himself

iv) Result – federal courts start developing their own body of common law in diversity cases because they cannot apply the common law of the states
v) problems with this method
(1) Poor historical research about meaning of “law”

(2) No such thing as Law

vi) Politics of Story
(1) Nationalist – wanted to expand federal power

(2) Coterminous power theory – by expanding the power of the Judiciary, the power of Congress would have to grow too

(3) Combating tendencies of states to adjudicate independently

(4) Practicality -- common law difficult to determine and apply in days of poor record-keeping

d) Erie RR v. Tompkins, 1938

i) Sue in diversity to get federal common law applied; PA law likely to be applied if suing in state court and PA law was not favorable = forum-shopping
ii) Overrules Swift v. Tyson – “there is no federal general common law” – state common law followed
(1) If federal court is too innovative in its interpretation of state common law, the supreme court of that state is free to reject the interpretation
iii) Why overrule?

(1) Swift wrong on interpretation of Rules of Decision Act (but the interpretation of it is less straightforward as the Brandeis court makes it out to be)
(a) Maybe Brandeis should have stuck with precedent anyway – Congress has not made an effort to clarify the RDA

(2) Forum shopping needed to be discouraged

(a) Waste of resources – parties were relying on confusion to advance their causes, with defendants being favored 
(b) Story might have thought that by the federal courts creating well-recorded common law, States would follow and the law would become more uniform.  Forum shopping would then not be an issue – but Story was wrong.

(i) Today – law institutes still working towards general common law – UCC, Restatements, etc.

(c) States could always pass statutes to exempt themselves from federal common law

(3) Rule of Swift unconstitutional because courts are deciding issues that Congress has not given them – “making” law
(a) Improper power grab – Congress should pass laws to regulate commerce, including authorizing the courts to develop it

(i) Yet – 4 years later court decides Wickhard v. Filburn – what happened to its concern about power-grabbing?

(ii) Argument has more merit for non-commercial cases

(4) No such thing as Law, just law

iv) 97% of all cases easily apply Erie – because all parties recognize that state law governs and there is no question as to what that state law is.

15) Ironing out the Erie Doctrine

a) Problems remaining to be solved:

i) How to figure out content of state law, especially if supreme court has not definitively decided an issue?

ii) What about procedural law?  And how do you know what is a procedural rule anyway?

iii) No general federal common law, but there still is specific federal common law.  When does it come into play?

b) Guaranty Trust Co. v. York, 1945

i) After Erie, now have to decide which rules apply in a federal diversity case; forever trying to achieve balance between state and federal judicial functions

ii) Klaxon Rule regarding Choice of Law

(1) In a diversity case, a federal court will apply the choice of law rules of the state in which it sits.

iii) At issue here – whether state SOL bars a cause of action, or federal rules of laches?
(1) Does Erie apply to equity as well?  Yes.

(2) Results of proceeding in federal court instead of state court:

(a) Distinction between substance and procedure

(b) Right/cause of action

(c) Remedy – form and mode of proceeding

(3) Substantive rights and remedies and idea of procedure – the difference between them cannot turn on labels used

(a) How a state SOL is treated is a matter of federal law, and federal courts must make their own distinction between what is substantive and what is procedural

iv) The outcome-determinative test: will the form and mode of proceeding according to federal rules significantly affect the outcome of the proceedings?

(1) If the difference is substantive, state law must be applied to decide the case in the same way that the state would
(2) If following a federal practice that differed from state procedure might “significantly affect the result of the litigation,” the court must apply the state rule instead, to prevent diverse parties from gaining unfair advantages simply because they can choose federal court

(3) This is the intent and purpose of Erie

(4) A matter of policy rather than constitutional compulsion… uniformity of outcomes was more important than following a separate federal rule whenever it constitutionally could.
v) In theory, however, every FRCP could change the outcome of the case

(1) So how to determine what procedural differences don’t matter?

(2) Another problem – if a state claim is joined to a federal claim by supplemental jurisdiction – are 2 different procedures then required in the same court?

c) Byrd v. Blue Ridge, 1958

i) Question of whether or not a judge or a jury should decide whether or not a person is an employee under a given federal statute
(1) Whether or not the party can get relief turns on this factual determination

(2) State allocates fact-finding to judge, whereas federal courts would give it to a jury

ii) So – is allocation to the judge a fundamental policy decision or mere procedure?

(1) ** state fails to give policy behind this allocation

(a) Thus, rule was merely a “form and mode”

(2) If there was a policy reflected behind it, it would be a substantive rule to be applied in federal court.  
(3) This rule appears procedural

iii) Cannot just stop here – apply outcome-determinative test

(1) Could be outcome determinative…

iv) However – even if the result of failing to apply state law in federal court may be outcome-determinative, the court can refuse to apply it  if there are “affirmative countervailing considerations” at work

(1) Federal courts are an independent system with their own mechanisms for distributing judge and jury functions
(a) 7th amendment considerations; Constitutional preference for juries; a kind-of statement of federal policy
v) Resolve outcome-determinative test with Byrd Balancing Test:
(1) State interest in not having substantive policies undermined

(2) Federal court interest in accord with federal principles

(3) Litigants interst in not having outcome turn on forum

vi) Here:  

(1) don’t know what outcome will be when comparing a judge v. a jury.  Too speculative.

(2) must weigh in favor of federal interest -- state interest appears to be 0, and federal interest is slight.

vii) If state interest had been greater, how to apply the test?  Unclear.

viii) Byrd – at least scales back York – to prevent a slippery slope that would prevent the application of any FRCP because it would be outcome-determinative.

d) Hanna v. Plumer, 1965

i) Federal rules – do they apply in diversity?  Warren court rescues them.
ii) State law SOL/ rule of service in conflict with FRCP 4, prescribing service; only under FRCP would service in this case be valid

(1) First time that a FRCP was called into question, in conflict with state law

(2) the rule appears to be outcome-determinative!

(3) However, the Federal Rule will still be applied… because it doesn’t affect Twin Aims.

iii) Modified outcome determinative test: restates Erie rule as not just the O-D test, but also as Twin Aims:

(1) Avoiding forum shopping

(2) Avoiding inequitable administration of laws

iv) The O-D test is just a tool for achieving these twin aims – would the result be different?  If so, would it affect these twin goals?

(1) Some differences between state and federal rules may pass the outcome-determinative test, but nevertheless would not lead to the problems that Erie was seeking to avoid.
v) The modified outcome-determinative test is the rule for conflicts between uncodified federal judicial practice and state law

vi) Where does the Byrd balancing test come in?
(1) Balancing test has an inferior status – because Byrd can collapse into Twin Aims analysis

(2) Hanna does not overrule Byrd, but it confines it
vii) Analyzing Federal Rules Conflicts 
(1) the Rules Enabling Act

(a) Gives congress the power to write procedural rules for the federal courts – like the FRCP

(b) Different than the RDA used in Erie analysis – and Hanna doesn’t even consider RDA the governing statute.  
(c) To determine whether FRCP applies in a diversity case, apply standards of REA not RDA/standards of Erie.
viii) REA analysis for cases in which an official FRCP conflicts with state law:
(1) Is Rule a valid rule authorized by REA?
(2) Is it “rationally capable” of being called procedural, or “arguably” procedural?

(a) Question not simply is it procedural or not… so the answer almost always is yes

(3) Rules “shall not abridge, enlarge, or modify any substantive right.”  Does Rule affect substance?
(a) What makes a rule substantive v. procedural?  

(b) Difficulty in answering this question lies in avoiding falling back into York and Byrd analyses using the O-D test…

(c) “substance” must have a different meaning in FRCP context than under the modified outcome-determinative test for there to be a reason for 2 separate tests…

ix) Strong presumption for applying federal rule

(1) Need more than a trivial effect to get state law applied – must have a purpose beyond making the litigation process fair and efficient
(2) Very few cases have found that substantive rights are modified or abridged by a Rule
(3) View from foresight, not hindsight – rule is substantive if the effects of applying the state rule would lead a P to forum shop, or lead to the unequal application of laws

(a) In Hanna, different state rule would not lead Ps to choose state court based on rules for service of process.  So, can apply rule in federal court.

x) Is this too much of an oversimplification of a complex problem?  Harlan, concurring, encourages the choosing of rules based on respect for the allocation of power between state and federal courts.  Wants to see Byrd analysis continue, because it is a case-by-case analysis.

16) Dealing with Hanna conflicts of law

a) Stewart v. Ricoh, 1988

i) problem with venue transfer statute, § 1404a

ii) 2 questions to ask when considering applicability of federal statutes:

(1) Does statute govern the case?

(2) It the statute constitutional?

iii) Basic Supremacy Clause issue –the federal Constitution (and federal law, if constitutional) trump state law.  No more complex analysis needed.
b) Hottle v. Beach Aircraft, 1995

i) Federal Rule of Evidence treated like FRCP for purposes of complex analysis a la Hanna

c) Burlington N. RR, 1987
i) Federal Rules of Appellate Procedure
(1) AL – money award to winner if case is upheld on appeal
(a) Meant to discourage frivolous appeals

(b) Universally applied, even if appeal is not frivolous

(2) Federal courts – sanctions for frivolous appeals only – Rule 38

(3) Conflict because both rules cannot be applied simultaneously

ii) Walking through the Hanna analysis

iii) Analysis

(1) Is there a conflict?  If not, there is no problem; apply both state and federal rules.
(a) Walker v. Armco, 1980
(i) Different purposes of state and federal rules go to the heart of whether or not there is a conflict between them

(ii) It is not always clear whether or not there is indeed a conflict – some rules are messier or more ambiguous than they appear at first glance
(iii) Some cases, like this one, have avoided displacing state law by reading a Federal Rule so narrowly that conflict is avoided.
(2) If there is a conflict, what kind of Rule is it?

(a) Does it regulate indisputably procedural matters?  Its application is a priori constitutional.
(b) Is it rationally capable of being classified as either procedural or substantive?  Assume procedural and apply the Rule.

(c) Does it affect substantive rights in a serious way?

(i) Consider REA and maybe Erie

(ii) Apply the state rule, and not the federal Rule

iv) Critical point of Hanna and REA – how to decide if it is procedural, substantive, or arguably either?  Hints:
(1) Presumptive validity of federal rule
(2) Rules which incidentally affect substantive rights are trumped by federal rules
(3) Need strong showing of effect on substantive rights
v) Court is trying as hard as it can to come up with a straightforward rule – redirecting jurisprudence away from indeterminate balancing tests 
(1) None of these rules applies to federal common law and judge-made law!

(2) For these cases, must still use York and Byrd
d) The most recent case – applying all this precedent – Gasperini v. Center for Humanities, 1996

i) Carefully follows Walker – interpreting FRCP 59 so that it doesn’t conflict with state rule
(1) Is there a conflict?  Walker determines this.
(2) If so, what is the source of the rule?

(a) If the Constitution or a statute, apply the rule

(b) If a Federal procedural Rule, maybe – apply Hanna or Burlington tests

(c) Judge-made rules – balancing test of York and Byrd
ii) NY rules of civil procedure and FRCP regarding review of jury awards in torts cases.
(1) NY – “material deviation from reasonable compensation” standard

(2) Feds – “shocks the conscience” standard

iii) Court suggests that state rule is at least somewhat substantive
(1) Because of tort reform measures; policy goal of caps on awards is advanced by the rule

(2) But does a substantive goal make a substantive statute?

iv) Because this rule is neither strictly substantive nor strictly procedural:
(1) Cannot analyze using RDA because it isn’t strictly adjudicating substantive rights

(2) Court maintains this duality and resolves to reconcile the conflict between the rules
(a) Accommodate NY policy while disturbing the federal system as little as possible

v) Rule derived from the Constitution – 7th amendment “no fact tried by jury will be reexamined under any law besides common law” – Constitution influences rule, rather than commands (to hold otherwise would be to undermine reasoning of all prior cases)
vi) Why not just apply the federal rule?  Keep it simple?  
(1) Scalia’s dissent – sees standards of review as mere procedure

(a) Scalia dislikes all balancing – is a Burlington man – even if there is conflict in the law

(2) Walker – mandates interpreting state law “with sensitivity to important state interests and regulatory policies”

(3) Results of finding damages excessive = new trial.  State should get to determine when a new trial happens; otherwise, would abridge, modify, enlarge, a substantive right.
vii) Decision walks a fine line – very York-like

(1) Remedies will deviate between state and federal court – so constantly balancing interests will result in a finding of every state rule substantive
(2) Uses Byrd balancing test after all, after considering Twin Aims of Erie and asking whether or not the issue is outcome-determinative or “outcome effective.”

(a) Yes, the P might choose federal court for its less strict standard of review
e) Federal common law

i) Specific, not general federal common law

ii) Is any rule of federal law created by the court when specifics are not clearly based on the Constitution or a statute

iii) Reasons for developing federal common law

(1) To effectuate federal intent

(a) Gaps or ambiguities in statutes 
(i) Congress has implicitly permitted this gapfilling

(ii) Gapfilling is different than statutory interpretation.  Statutory interpretation is not the same as lawmaking.

(b) Creation of private rights of action when a statute doesn’t explicitly create it

(c) Congress wants federal common law to achieve national uniformity in a given arena (ie labor relations, antitrust law, ERISA law)
(2) Where courts determine such law is necessary to protect a uniquely federal interest
(a) Where the federal interest outweighs state interests

(i) Federal lands

(ii) International relations

(iii) Suits against the government

(iv) Suits between the states, to provide unbiased review

iv) Classic case – Clearfield Trust
(1) Common law developed to 

(a) Encourage uniformity

(b) Prevent federal interests from being controlled by the states

(2) If the interest is so important, why doesn’t Congress legislate on it?  Common law seems to be displacing Congressional action, or at least taking its place where Congress has failed to act

v) Kimbell Foods, 1979

(1) 2-part analysis to decide whether or not to create common law, considering the rights and obligations of the US:

(a) Does the issue justify creation of federal common law?

(i) Presumption against such creation

(b) If so, what is the rule for their creation?

(i) State law presumably should be incorporated into federal law -- and for the most part, it is
vi) Semtek v. Lockheed Martin, 2001

(1) Background facts:

(a) Suit 1: 

(i) Filed in CA state court

(ii) Removed to federal court on diversity

(iii) Dismissed on state SOL grounds and “on the merits”

(iv) Precluded definitely from filing again in CA… but not elsewhere, under state law.

(b) Suit 2:

(i) Filed in MD state court

(ii) Removed on federal question grounds

(iii) Remanded because the federal question came up in a defense only – defense of federal law of claim preclusion

(iv)  MD state court, although MD has longer SOL, dismisses case as one precluded by CA federal court decision “on the merits”

(2) P = wants decision to turn on federal case Dupasseur, holding that judgments in diversity suits should only have preclusive effect if the state in which the court sits would give it effect

(a) Based on an interpretation of an obsolete law, the Conformity Act

(b) Cannot be used as precedent because of FRCP, REA, Erie

(3) Scalia thus applies a fresh analysis

(4) No core Erie issues, because this is a diversity case and state law should apply.  But is state preclusion law (ie MD law) substantive or procedural?  This issue lurks…

(5) Two federal rules for preclusion exist.  FRCP and federal common law.

(a) Federal common law would apply if no conflict with state law.

(b) D argues that there is a conflict – decision was on the merits, and FRCP needs to apply

(c) Hanna analysis becomes necessary when rules conflict, but the court interprets Rule 41 to avoid this conflict and the Hanna analysis.

(6) “on the merits” is just a term of art when used in FRCP 41
(a) Burlington analysis

(i) Source of preclusion rule not Constitutional or statutory
(ii) Apply it is valid under REA and court makes it valid

(b) Procedural only – “on the merits” does not mean the substantive merits or automatic entitlement to a preclusive effect.  It only means that P cannot file in that same court again.  It is a process by which a case is thrown out of a particular court only.
(i) “rationally capable” of being considered procedural

(ii) 41b would have been a weird place to talk about preclusion – don’t read too much more into what is only a rule of procedure 

(c) D would obviously prefer it to be a substantive rule, so that it is entitled to a preclusive effect everywhere
(7) So, because there is no conflict between state and federal law, the federal common law can apply

(a) Will not just automatically apply state rule

(b) Federal law controls effect of any federal judgment, not just a federal question.

(i) In a diversity case, state law would automatically be applied.

(c) However, in this case there is no need to apply anything but state law
(i) No need for uniformity

(ii) As long as state law isn’t in conflict with federal interests; adoption of state law here is good because it would discourage forum shopping

(8) RULE:  in a federal diversity case (or any federal case), federal common law controls the preclusive effect of a judgment, but in diversity, state court law will usually be applied via the substance of the federal common law unless there is a countervailing federal interest (like the integrity of the federal judicial process).
(9) Other ideas in case

(a) substantive rights aspect of REA and Burlington – this analysis can influence how a court decides a case after all

(b) forum shopping and avoiding disparate outcomes
(i) automatic application of Rule 41b would encourage Ds to remove to get case dismissed and thereafter precluded
17) Determining state law to apply under Erie
a) Early cases suggested that the federal court, in deciding what state law is, should follow any existing state precedent, without making creative predictions about how that precedent might be treated in future cases.

b) Later, the job of the federal court becomes to apply the law as announced or as it would be announced by the state’s highest court – make an educated judgment
c) Mason v. Emery Wheel Works, 1957

i) Injury in MS, suit in RI in federal court; apply law of place of the injury, which is MS law

ii) MS law does not hold manufacturers liable for defective products, unlike law of most other states

iii) Federal court must decide whether or not to apply this harsh rule

(1) Doesn’t apply it, based on dicta of a recent state case that suggested that the law was going to change in that jurisdiction

(2) Was the court only applying what it thought ought to be the law, rather than what was or what would be?  Most likely, yes.

(3) Belief that MS court was not “enlightened” like other states; federal judges often dislike applying state law

iv) 9 years later, state law finally changed.  Alls well that ends well?

d) 9th Circuit cases – Bette Midler, Tom Wait, Vanna White

i) Tort of identity appropriation

ii) Vanna case doesn’t even use purely state precedent – also uses 9th and 6th circuits!

iii) Privacy tort thus becoming largely common law, rather than CA state law; expanding CA tort what the actual courts of CA allow – common law only loosely tethered to state law.

e) Certification

i) Federal courts can certify issues of state law to the supreme court of that state when they cannot figure out what the law is, or don’t want to try

(1) Supreme court can always refuse this certification

(2) If they do issue an advisory, it is generally regarded as authoritative and the federal court cannot subsequently ignore it in its analysis

18) Venue

a) Federal statutes and state statutes – venue does not have a Constitutional source
b) Funneling effect – personal and subject matter jurisdiction ( venue
i) Jurisdiction opens up the world and gives all the places where you possibly can be sued
ii) Venue – narrows that world to the places that are best or most convenient to sue; addresses all residual fairness issues
c) Venue is analyzed on a subconstitutional basis; it is more of a practical question than a due process question.
i) Compare to jurisdiction, which is analyzed on a due process constitutional basis.  
d) 28 USC § 1391

i) § 1391(a) -- Diversity claims 
(1) Any defendant’s residence, if all defendants are in the same state (state can have multiple districts, and divisions within districts)

(2) Where a substantial part of the claim arose
(3) Where defendant is present – subject to personal jurisdiction (may be several possibilities)
ii) § 1391(b) -- Other claims – federal questions

(1) Any defendant’s residence, if all defendants are in the same state (state can have multiple districts, and divisions within districts)

(2) Where a substantial part of the claim arose
(3) A judicial district in which any defendant may be found (narrower than (a)(3); “where present”)

iii) § 1391(c) --  defines the residence of corporations

e) What about:
i) Unincorporated groups – unions, partnerships, etc?

(1) Venue – wherever officers and agents are “doing business”
(2) Broad – similar to § 1391(c) 

(3) More like a corporation, or more like a person?  Rules in some states that only individuals can be sued in an unincorporated association.

ii) Aliens

(1) Can be sued in any district

iii) United States

(1) In the venue where the plaintiff resides.  28 USC § 1402.

f) D waives right to object to venue if failing to raise it in response to Ps complaint.

g) Possibility of “forum selection clauses” in contracts

h) Bates v. C&S Adjusters

i) Facts

(1) Corporation doesn’t object to jurisdiction, but objects to venue

(2) What does it mean to have a “substantial part of the claim” arise somewhere?

(3) Analyzed under § 1391(a), not § 1391(c).  ?

ii) “substantial part of the claim” was an amendment to the statute

iii) Interpreted to mean that more than one venue is possible – but venue was only expanded modestly

iv) Must nail down exactly what the claim is before deciding about substantial parts of it

v) “substantial part of a claim” amendment was meant to reduce litigation, but actually ensured it because defining substantial isn’t easy.

i) Change in Venue

i) If venue is wrong or inconvenient, court will transfer it somewhere

(1) § 1404 (a) = standard of transfer

(2) “convenience and justice”

(3) Forgiving standard – discretion of trial court rarely disturbed on appeal

ii) Done by motion, or consent/stipulation of the parties

iii) Take advantage of rules to benefit client – plaintiff can take laws of one forum to another when venue is transferred

(1) P is the master of the complaint – choice of forum will not lightly be disturbed

(2) Choice of law

iv) Piper v. Reyno

(1) Corporate defendant moving to dismiss for forum non conveniens – a catch-all for when forum is best outside the US, because all places in the US are impossible or lousy

(a) State claim in CA removed to federal court and then transferred to PA

(b) Going from terrible forum, to better, but not best

(c) If the foreign law is unfavorable, too bad – only if no remedy at all would transfer to foreign court be reconsidered

(i) What level of generality to apply to “no remedy?

(2) If suit filed in CA, CA must decide if and how to apply Scottish law

(3) If suit filed in PA, apply law of CA and CA’s choice of law rules (maybe Scottish)

(4) Was the transfer of venue proper (CA to PA)?

(a) If defendants were § 1391(a) or (b) – there would be a debate over § 1391(c) personal jurisdiction

(b) § 1391(c) appropriate because of corporate defendant

(5) Basically – rules create opportunities to dismiss case, or get case heard in a desirable location – can spend much time and money before actually getting to the merits

(6) 10 factors to balance in considering whether to dismiss for forum non conveniens

(a) Private

(i) Ease of access to sources of proof

(ii) Availability of compulsory process for attendance of unwilling

(iii) Cost of obtaining unwilling witnesses

(iv) Possibility of view of premises if appropriate to action

(v) All other factors making trial easy, expeditious, inexpensive

(b) Public

(i) Administrative difficulties due to court congestion

(ii) Local interest in local controversies decided at home

(iii) Forum at home with governing law

(iv) Avoiding unnecessary conflicts of law or in application of foreign law

(v) Unfairness in burdening citizens in unrelated forum with jury duty

(7) There are no statutory processes for transferring between states – because states are sovereign 
19) Trials
a) Right to a jury trial rarely litigated

b) Threat of a jury trial useful in getting cases settled

i) Only 2-3% of cases go to trial

ii) Only 1-2% of cases get a jury

(1) Juries risky, unpredictable, unfriendly to big business

c) 7th Amendment: “the right of trial by jury shall be preserved, and no fact tried by a jury, shall be otherwise re-examined in any Court…than according to the rules of the common law.
d) Rule 38

i) P must ask for a jury, otherwise the right is waived

ii) Serve demand no later than 10 days after service of last pleading on the issues

iii) Can have jury for some issues, and not others
e) Historically, legal issues for jury and equitable issues for judge

f) Rule of Priority: if a case has both legal and equitable issues, the legal issues must be tried first by jury

i) Answers question of how to sort out a right to trial by jury after merger of law and equity courts

ii) Doesn’t matter if predominate claims are equitable or legal

iii) Deciding equitable issues first would result in the jury being bound by prior actions and findings of the court.  Not free to decide for itself if properly following the jury instructions.  May only get to decide damages.
iv) Beacon Theatres Inc. v. Westover, 1959

g) “imperative circumstances” idea – is there ever a time where D is not entitled to a jury trial? 

i) Almost certainly, no
ii) Case finding otherwise disapproved of; other case right to jury trial was waived

h) Court cannot undermine findings of jury unless there is some egregious error in the verdict
i) Motion to modify or set aside the verdict, under FRCP 59, after the entire trial is over
i) How to determine if the right to a jury trial even attaches to a claim?

i) Chauffers, Teamsters and Helpers v. Terry, 1990

ii) Terry Test

(1) Compare issues being litigated to 18th century distributions between law and equity

(a) 7th amendment – “right of trial by jury shall be preserved”
(b) Which cases would have gotten a jury in 1791?

(c) If no direct answer, must analogize – and not just to forms of action, but to the actual right being litigated

(2) Compare remedies being sought – are they legal or equitable?
(a) The more important part of the analysis
(b) Damages are almost always legal remedies; restitution = equitable
j) What if the Terry test is inconclusive?

i) If an answer cannot be found in history, court can use practical or functional concerns instead
(1) Balancing test:

(a) Judges better at constructing language

(b) Is it important in a case to determine witness or evidence credibility? 
(2) Markman v. Westview, Inc., 1996

(a) No jury necessary – construction of term of patent is the realm of the judge alone

(b) After Markman, what is left of Terry?  Aren’t all judges going to argue that history is inconclusive?
(c) Unanimous opinion of the court suggests that Terry method may be outdated – but the dissent in Terry reminds us that we must stick to Constitutional interpretation and history rather than the whims of justices and ever-changing ideas of practicality

k) Most cases still come down in favor of the jury; there may even be a presumption in favor of juries

l) Rule 49 -- Special Verdicts and Interrogatories 
i) Right to a general verdict, but can have special verdicts

(1) Beneficial for Ds; forces jury to separate issues and clearly resolve all aspects of the case

(2) Ps can also use it effectively if some claims are less conventional than others

ii) Whether or not party seeks a general or special verdict depends on how much the party trusts the jury -- how much unpredictability are they willing to risk?

m) When state law provides for general verdict only, and federal law allows a special verdict: which rule do we apply in a federal diversity case?

i) Conflict between state law and federal rule of procedure

ii) Analysis

(1) What is the source of the federal rule?  FRCP

(a) Apply Burlington analysis

(i) Arguably procedural?  Yes.

(ii) Abridge any state substantive rights?  Might affect outcome in a York sense, but still arguably procedural, not substantive

iii) Result:  still probably would apply Rule 49

(1) Under Burlington, FRCPs usually win out


(2) The district court could always choose to use its discretion to apply the state rule
n) Rule 50 – Directed Verdicts – (judgment as a matter of law/JMOL)
i) Rule 50(a) – once a party is fully heard on an issue, the court may determine the issue against that party at any time, upon motion by the other party

ii) Rule 50(b) – motion may be renewed after entry of judgment.  10-day window of opportunity for judgment notwithstanding the verdict (JNOV)

(1) Must have made a similar motion at the close of the evidence to have this motion heard
(2) Couple this with Rule 59 motion for a new trial
iii) Rule 50(c) – cleanup provision

iv) Rule 50(d) – can appeal denial of motion for JMOL 
v) Timeline

(1) Motion for JMOL by D after close of Ps argument – usually denied

(2) Motion for JMOL by both parties after close of all arguments – also usually denied
(a) If case is not sent to jury, successful appeal will result in a new trial

(b) Appeal of verdict, however, just results in new verdict – saves resources

(3) Motion for JMOL after return of verdict

vi) Standard for dismissal – there is no sufficient evidence for a reasonable jury to find for the nonmoving party.

(a) Easier to get than summary judgment, although the standards are largely similar

(2) Taking facts in the light most favorable for the nonmoving party – not making judgments as to the credibility of the evidence
vii) Constitutional challenge to JMOL

(1) “no fact tried by a jury shall be reexamined”

(a) On appeal or on consideration of JMOL, credibility of evidence cannot be weighed 

(b) Rather, only weigh the substantiality of the evidence and its sufficiency as a matter of law

(2) Constitutionality upheld because there was something like a pre-verdict motion to dismiss at common law – stretching the analogy

(a) Post-verdict motion simply renewing this earlier motion – “delayed ruling” – legal fiction
viii) Honaker v. Smith, 2001
o) Rule 59 -- Motion for a New Trial
i) losing D has 3 ways to get the judgment overturned

(1) JMOL/JNOV – hardest

(2) New trial 

(3) Remittur – easiest -- judge doesn’t grant a new trial if the P agrees to lesser damages

(a) New trial brings risk of losing entire judgment

(b) New trial would also be costly
(c) Can be fought by motion for reconsideration, if winner doesn’t think it will piss the judge off too much
ii) Rule 50 motion is an alternative to JMOL/JNOV; easier to get 

(1) relief isn’t as dramatic – less of an overt overruling of the jury

(2) standard lower than “no reasonable jury”

iii) standard: judge is able to reevaluate the evidence to determine if there was prejudicial error

(1) second-guessing both the jury’s findings and the judge’s rulings
iv) 10 days to file after entry of judgment

v) Rule 50(c)(1) – interplay with Rule 59

(1) If renewed motion for JMOL is granted, judge may rule on new trial at the same time, regardless of whether or not that motion is before the court
(a) Motion for new trial stays pending until after trial if not ruled on with Rule 50 motion.  Decide Rule 59 immediately during trial while issues are fresh in the judges minds.
vi) Unitherm v. ConAgra, 2006 – latest Supreme Court decision on the issue

(1) D fails to renew motion for JMOL before submitting to jury and after the verdict

(2) Appeals, claiming insufficient evidence to support the verdict

(3) Judgment will not be reversed because of failure to make JMOL/JNOV motions

(a) Must make these motions to preserve challenges during and immediately after trial

p) Juror impeachment of the verdict

i) Extrinsic impeachment allowed

(1) Statements and conduct apart from individual thoughts and feelings about a case and apart from the jury itself

(a) Ie, affidavit of improper bailiff conduct that hastened a verdict

(2) Can be corroborated

ii) Intrinsic impeachment forbidden

(1) What made individuals decide the case the way they did 

(2) Excludes improper motives or prejudicial thoughts
iii) Fuzzy line – what about pressure from other jurors?

(1) Is a source extrinsic to the individual juror but intrinsic to the jury

(2) Would be a clearer line if the pressure came from a 3rd party, ie the bailiff.

(3) Under the federal rule, would be difficult to impeach

(4) Under state rules, there is a better chance – the “Iowa rule” – a second type of approach to sort extrinsic from intrinsic 
20) Appellate Review

a) Value of appeals

i) Legitimizing the system

(1) Correcting errors through multiple perspectives on a case

(2) But are the benefits worth the cost?

ii) Discourages bad decisions at trial level
(1) Or does it encourage legal experimentation because judges know that there can be an appeal if the parties really care?

b) Sometimes not worth the expense of time and money

i) Trial judge was correct

ii) Stakes are too small

iii) Issues unimportant

c) No federal constitutional right to an appeal

i) Due process is satisfied by a trial, even if the judge is clearly biased

ii) State constitutions might provide a guaranteed appeal

d) Constitution still relevant, however

i) Congress cannot provide for appeals in an irrational or arbitrary manner – violates due process

ii) But what = “arbitrary and irrational?”

e) Supreme Court appellate jurisdiction

i) Used to be 2 ways to get a case to the Supreme Court

(1) Direct appeal

(2) Petition for certiorari

ii) Since 1988, only certiorari has been available, except where certain statutes have provided for mandatory appeals to the Supreme Court

(1) Ie, campaign finance reform, internet regulation

(2) Most commonly in the 1st amendment arena

f) Nuts and bolts of appeals

i) FRCP 4 

(1)  must file within 30 days after entry of judgment; 60 days if US is a party

(2) 15 days for cross-appeals, to play games and complicate the case

ii) Entry of stay of judgment

(1) Need to stop execution of judgment pending appeal

(2) Stays can be stayed…

iii) Court records must be transferred by district court clerk

iv) Period for briefing

v) Oral argument date set

vi) Opinion comes down weeks, months, or years later

g) 9th Circuit

i) 28 judges and 15 senior judges, all with clerks

ii) Appeals clerks review and rate every appeal in degrees of difficulty of the problem: 1, 3, 5, 7, 9.

iii) Appeals rated 1 (sometimes 3) get no oral argument.  Judges and staff attorneys dispose of them.  These are the majority of cases and they result in many unpublished opinions.  Over half of appeals are decided without oral argument and without published opinions.

h) New Rule of Appellate Procedure 32.1 on the table: a court may not prohibit the citation of unpublished opinions by appellants and the court.

i) Opinions remain unpublished when the law in a particular area is quite settled.

ii) Cases on point but unpublished can be used to remind a court of its own precedent.

iii) Judges sometimes decide cases against their own unpublished precedent, on a case to case basis; this had been getting swept under the rug.

i) 28 U.S.C. § 1291

i) Statutory right to appeal “all final decisions” of the district courts

ii) But what = “final decision?”

(1) Standard interpretation – a final decision is a final judgment that “ends the litigation on the merits and leaves nothing else but to enforce the judgment”
(a) This avoids piecemeal disposition of the case; cannot appeal before a lower court has reached a final decision on an issue

(b) Many critical issues during trial become unimportant after the judgment – especially if the complaining party actually wins the case

(c) Need a retrospective view to see what is really important
(2) Sometimes an issue is so important that an appeal cannot wait until a case is decided.  To cover these circumstances, “final decision” becomes a flexible term rather than a definite rule.
(a) Quackenbush v. Allstate, 1996

(b) A decision not technically a final judgment will be treated as a functional equivalent of a final judgment if it “effectively ends the case.”
(c) Rarely appealed; truly an “exception” to the general rule based on precedent of Moses H. Cone case 
(i) Precedent set based on concern for the federal-state relationship
(ii) Taking away either federal or state authority over a case is an important federal issue

(iii) In Quackenbush, the issue was thrown permanently out of federal court

(d) Do not want to put too much pressure on watering down of “final judgements.”  Cannot keep broadening the rule.

j) Collateral Order Doctrine

i) Another “exception” to the § 1291 rule of final judgments
ii) Cohen v. Beneficial Industrial Loan Corp., 1949
(1) Issue of posting security to cover potential liability as Ds is reviewable on appeal, even though is not a final judgment, or an “effective end” to litigation.

(2) 28 U.S.C. § 1292(a) gives complaining party the right to do this
(a) Statutory right to appeal from interlocutory orders, decrees, and judgments that do not dispose of the case but still “have a final and irreparable effect on the rights of the parties”
(i) Ie, injunctions, receivers
(3) According to the court, § 1292 defines a principle, rather than listing issues which may be appealed
(a) Another interpretation of finality (not just an exception to finality) to allow judicial efficiency and fairness while still staying within the overall spirit of §§ 1291 and 1292
(4) Three-part test to satisfy collateral order doctrine

(a) Order must conclusively determine a disputed question

(b) It must resolve an important issue completely separate from the merits of the action

(c) It must be effectively unreviewable on appeal from final judgment

iii) Hassle and expense are not valid reasons for invoking the collateral order doctrine
iv) Usually, not collateral order doctrine review of discovery orders
(1) Getting discovery issues correct the first time around is crucial to most cases

(a) Discovery ( leverage for settlement and the death of the case before trial

(2) An order denying discovery is reviewable on appeal, and if reversed by the court, would allow P to have a new trial.  Not exactly efficient, but workable.

(3) An order granting discovery cannot be “undone” in the same manner; concerned party should disobey court order and then appeal contempt of court proceedings
(a) Risky – especially in face of sanctions

(b) Must make it clear from the start that disobedience is only to obtain review of the court order

(4) Exceptions to discovery appeals rules:
(a) Allow appellate review when discovery order is made and will apply in other state; question the jurisdiction of the court
(b) May also seek review of a decision to allow discovery of a non-party witness and the witness is willing to testify so contempt is not a proper avenue
v) injunctions 
(1) Appellate jurisdiction is given over “orders that grant or deny injunctions and orders that have the practical effect of granting or denying injunctions and have ‘serious, perhaps irreparable, consequences.’”
(2) Unlike discovery orders, preliminary injunctions must be immediately appealed; cannot appeal them after being held in contempt of court because the reviewing court would then only look at the jurisdiction to issue the order, not the underlying reasoning for issuing the injunction

(3) Gulfstream Aerospace Corp. v. Mayacamas, 1988

vi) Jury instructions

(1) Usually reviewable after final judgment 

(2) Exception – criminal cases – prosecutor may have immediate appeal because of the double jeopardy rule

(a) May not appeal a not-guilty verdict and re-try a criminal defendant
vii) Grants of government immunity

(1) Biggest category of collateral order appeals; particularly important to civil rights claims

(2) Absolute or qualified immunity of public officials – right not to stand trial due to hassle, expense, and diversion from public duties

(3) Doctrine provides for immediate appeal of any denials of immunity
(a) Can appeal at multiple points in the case – 12(b)(6) and S.J. appeals before even getting to the merits of the case
k) Digital Equipment Corp. v. Desktop Direct

l) Appeals under 28 U.S.C. § 1292(b) -- certification
i) Part of the reason why § 1292(a) can be interpreted so narrowly is because of the availability of certification, and mandamus as a last resort

ii) Certification is a tool used fairly often – or at least more so than other pre-judgment appeals

(1) send a question of law up to the appeals court, and if the court agrees, it will review a ruling of the lower court

iii) requirements for a question of law to be certified

(1) it must be a controlling question of law

(2) it must be a difficult question, genuinely in dispute, or a novel question

(3) it must have an outcome on the litigation – “materially advance the ultimate termination of the litigation”

iv) Cardwell v. Chesapeake and Ohio RR, 1974

m) Mandamus

i) An extraordinary remedy of last resort for extraordinary causes 
ii) File petition with court of appeals, asking to issue a writ against the district court judge

(1) Traditionally, writs of mandamus only issue against people who fail to perform a duty (mandatory acts) and not in cases of failure to use discretion in a certain manner

(a) Thus, judge must have demonstrated a pattern of willful disobedience of the rules; a clear departure from the rules; total misconduct which threatens to throw an entire case off track

(b) Not just an erroneous or unfair ruling, which usually can be corrected on appeal

(c) Need a record to support contention of pattern of bad behavior

iii) Will v. US, 1967
n) Partial final judgment under Rule 54(b)
i) Useful rule for sorting out complicated cases

(1) Court grants partial summary judgments ( partial final judgments for purpose of appeal

(2) Get some claims out of the way; narrow a case back down again after FRCP expanded it by allowing multiple claims and parties in on litigation
ii) Requirements

(1) Claims are severable in some way from the rest of the case – regardless of whether or not they are totally different or unrelated

(a) Usually cases are very narrow – difficult to determine if claim should have been separated out or not

(b) Generally defer to district judge on issues of discretion

(2) Balance equities and determine if certification is appropriate
(a) “sound judicial administration” – don’t crowd the appellate docket with multiple appeals from the same case prior to final judgment

(b) Appeals court must hear the appeal unless it is a total abuse of discretion

iii) Curtiss-Wright Corp v. G.E.
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