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I.  What is a K?

A. Voluntary legal obligation

B. Pay something, get something or do something, get something

C. Imposes certain legal obligations and gives certain benefits

D. Freedom of K- we can decide to enter into K

E. Not every K is legally enforceable

IS THERE A K?  Need mutual assent and Consideration

I.  Is there mutual assent?

A. Objective manifestation of intent to be legally bound

B. Objective test (what a reasonable person would expect from words and actions)

a. Reasonable person would believe that you are acting in an objective manifestation of your intent to enter into a K, doesn’t matter what you secretly mean or what is going on in your head (Lucy v Zehmer)

b. Exception: subjective intent is relevant when other party had prior knowledge indicating that the one signing the K was not acting true to who they are

C. Once mut ass occurs Magic Moment (MM) occurs and parties are no longer free to say “I changed my mind” there is now a legal obligation

D.  In business mut ass comes into play in preliminary agreements- businesses want them so they can lock in terms as they go in big transactions where agreement will take a lot of time- enforceable depending on mut ass (MM)

E. MA = O + Acc

II.  Is there an offer?

A. An offer is an outward manifestation of intent that leads offeree to reas believe offeror has given power to create K

B. An offer is a powerful thing, it gives the offeree power
a. Ct is usually conservative in finding offer: don’t want to mistakenly find offer/ conferring of power when not there

C. Need to know to establish an offer (ranch lands Southworth v. Oliver):

a. Identity of offeree- to whom proposal is made?
i. Advertisements sent to many people are generally not offers (exception: reward ads- offer to induce certain perf- ex: Lefkowitz- 1st come 1st served was an offer, Carbolic smoke ball- gets flu after using product)

b. Language used- words of promise or invitation to deal?
c. Definiteness- terms included?
d. Surrounding circumstances- communications, relation of parties, reas person would believe?

D. Reward offers are generally binding (making someone do something they would not normally do, i.e. Carbolic smoke ball)

E. Advertisements, price quotes are usually not offers (when specific terms are in ad can be considered offer, mink stoles in Mpls, Lefkowitz)
III.  Is the power to accept terminated?

A. Lapse- offer simply dies a natural death

a. Offeror is the master of his offer- she can control when her offer lapses

b. Occurs at time specified or if no time specified, at a reasonable time

B. Rejection by offeree

a. Manifestation of intent not to accept an offer

b. Terminates offeree’s right to accept an offer

c. Can be a direct rejection or indirect (manifestation of intent not to be bound and offeree knows, )

d. Counteroffer = rejection (unless it is put in conditional and not absolute terms, furniture in house included in acceptance and put in ultimate terms Ardente v. Horan)

e. Exception: option K (agreement to buy time within which one can decide to accept an offer, is its own agreement)- when reject an offer during the option period and optionor changes material position (puts money down on new K, depending on their rejection) no longer can accept

i. Power to accept is terminated at deadline for option or offeror’s reliance on offeree’s rejection

C. Death/ Incapacity

a. If either party dies or is incapacitated, the power to accept is terminated

b. Exception for option K- if offeree holds an option and the offeror dies, the offeree can enforce the option against the offeror’s estate (Can be vice versa too, if offeree dies, offeree estate can enforce K against offeror unless written into K that only offeree can accept)

D. Revocation by offeror

a. Manifestation of intent not to enter into the proposed K 

b. Offeror can revoke offer any time before acceptance 

c. Direct or indirect (manifestation of intent not to be bound and offeree knows)

i. Indirect

d. Timing is everything

e. Has to be an objective manifestation of intent not to go through with K and has to be received by offeree before there is a MM
i. Don’t have to be very definite (real estate sale, in conversation “we might not want to go through with it,” implication enough to be revocation- Hoover Motor v. Clements)

ii. Information from a 3rd party is enough to constitute a revocation (house sale, train station, Dickinson v. Dodds)

f. Limitations

i. Option K- agreement for C to keep an offer open for a specified time or, if no time specified, for a reas time, need to comply w/formalities of option K (restat § 87: in writing, signed by offeror) it is binding regardless of amt of valuable consideration (25 cents for real estate, Marsh v. Lott)

ii. UCC Sec 2-205- Merchant’s Firm Offer- if a merchant makes a firm offer (in writing- many times will say “this is a firm offer” or this offer will be open until x date) then that offer will be irrevocable for time specified or reasonable time in no event longer than 3 mos (this is a limit on irrevocability not on how long after it is open, offer can keep open after 3 mos but has power to revoke it then)

iii. Part performance on a unilateral K- beginning of performance under a unil K will create an option which allows offeree to complete the performance

1. in a unilateral K promises are only going one way, MM occurs when performance occurs (acceptance)

2. part perf of unil K will limit revocation power of offeror, offeree has time specified to accept/ complete performance, or within a reasonable time (ex: “I’ll give you 100 dollars to walk across Sellwood Bridge” offeror can’t revoke as you are walking across)

iv. Reliance- can create an option to extent necessary to prevent injustice

1. offeree has relied on offer in some way, has to be foreseeable and reasonable

2. ct wants to prevent injustice (ex: foreseeable that would go out and buy bridge walking whose and reasonable to buy 50 dollar pair instead of 200 dollar pair)

IV.  Was there a valid acceptance?

A. Acceptance= objective manifestation of intent by offeree to assent to terms of offer in a manner invited/ reqd by offer

B. Start by looking at the offer to figure out if you have an effective acceptance 

a. Offeror is master of his offer

C. Who can accept

a. Offeree can accept, offeree is exercising power

D. Terms

a. Has to be to the terms of the offer- Mirror image

b. If acc varies the terms of the offer it is a counteroffer and acts as a rejection

E. Manner

a. Communicated in a reasonable manner or manner specified by offer
F. Notice

a. Have to determine if offer is for unil/ bilat K- look at what the offeror wants

i. If bilat- offeror has to know about acceptance

ii. If unilat- notice to offeror not required unless no way for offeror to know otherwise

b. When acceptance = conduct can get messy 

i. Offeror doesn’t need to know right away to make it a valid acc unless offeror specifies acc not effective until offeror knows about it 

G. Sometimes need to go beyond language of “acceptance” and look at other factors (order for men’s suits cancelled after buyer rec’d a letter they assumed was a confirmation letter Hill’s v Kessler)

a. Other communications

b. Status of people who took order

c. Surrounding circumstances

H. If don’t know about offer can’t manifest intent to accept (woman gave info leading to suspect arrest w/o KEN of award, didn’t get reward b/c did know about it Glover v Jewish War Veterans)

I. Silence is not acceptance unless offeree takes benefit of the offer OR silence is an approved manner of acc and offeree intends to accept by being silent OR b/c of previous dealings silence is reas means of acc (restat § 69)

a. If you don’t intend acceptance by being silent then they can’t hold you to it- Offeror can’t impose upon offeree req to affirmatively reject

b. If you get unsolicited merchandise it is a gift

c. If send non-conforming goods w/out qualification, constitutes acceptance (UCC 2-206)- buyer can reject goods but seller has accepted buyer’s offer

i. Policy: how business is normally done

J. Mailbox rule- acceptance becomes effective when letter put in mailbox unless offeror says “Not valid until I know about it”

a. Exception: doesn’t apply to option K

b. Only applies to acceptance, not rejection or revocation (only effective on receipt) 

c. If rej is rec’d before letter of acceptance, there is still a K unless the offeror relied on that rejection

d. MM is when acceptance is mailed
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K. UCC 2-207

a. Addresses K formation and the terms of the K 

b. Rules: 

i. definite and seasonable acc or confirmation = acc even if it has addt’l terms unless acc conditional on assent to new terms

ii. addt’l terms = proposal only (other party has to agree to) unless parties are merchants, if merchants then terms are part of K unless: 

   offer limited to its terms, materially alters, objection

iii. if no K (under subsection 1) and K by performance, terms = agreed to

c. Tries to address these problems:

i. unfair application of mirror image esp in way business is done

ii. unfair application of last shot doctrine

                              purch order


Buyer



Seller

                                                                          Acknowledgement 

1. last shot doctrine- acknowledgement doesn’t match the PO, treated like a counter off, buyer acc by taking goods, the last doc’s terms govern the K

a. UCC 2-207 shift advantage to buyer’s doc- some terms from ack can get in but not ones that materially alter

d. can have K two ways:

i. def and seas acc w/ addt’l terms but not cond (1)

ii. acc by conduct (3)

V.  Indefiniteness

A. Unclear whether MM (or mut ass) has happened, can be evidence of lack of mut ass

B. Where reason to believe parties reached mut ass and agreed to be bound, there is mut ass even if terms not totally clear (prevailing rate/ renegotiate mall space K Toys v Burlington)

C. Agreement must provide a reasonably certain basis for providing a remedy when enforceability is at issue 

a.  If not sure what you want a term to be put in a way to figure it out (“fair market value” too indef Smith v Huckeba)

D. When cts want to find mut ass they will make the terms work

E. UCC provides means for filling in gaps even price (not units)

VI.  Consideration

A. MA + C = K

B. bargained for exchange, pd to enforce a promise

C. When looking at whether there is C

a. look at it from the time the K was entered into, not retrospectively

b. Identify the P you are seeking to enforce

c. Has there been C paid for that promise? (use formula below)

D. To be C need two things:

a. 1.  bargained for by other party 

i. has to work both ways: P induced perf/P AND perf/P induces P

ii. Shirley not calling George did not make George go through w/ promise- Their K failed when “perf induces P”- Also George did not bargain for her C

b. 2.  has to be an exchange of a legal something

i. can be something not obligated to do OR

ii. can give up things you have a legal right to do for C 

1. Hamer v Sidway- nephew gave up smoking, drinking, swearing and gambling that was C, to get $ had to give up all, gambling by itself not valid C b/c only one w/ no legal right to do, need to look at each one to see if valid

a. if had done only one wouldn’t be valid b/c look at from time when K entered into 

E. C can be PROMISE (Lucy v Zehmer)

F. Ct will not look at adequacy of C but at some pt the C will be sham C or nominal C and therefore not truly bargained for

G. Mixed motives are ok, K still works (ex: if uncle offered $5K because he was concerned about nephew’s health but also just wanted to give him the money)

H. Partial inducement- not only inducement, but in some way P and perf need to be linked even if only in small way (Ex: if nephew quit smoking because he wanted to but uncle’s carrot of $5K was encouraging)

I. Illusory C = C that doesn’t make sense, Promises that leave performance subject to the unrestricted discretion of the promisor are illusory (ex: I will sell you my car if you mow my lawn, I don’t have a lawn)

a. Something that looks like C but isn’t, ex: I promise I will hold the note until I want my money, not C b/c what he is promising to do is exactly what he could do before he made the promise

i. I will hold the note for two years = changing legal position, diff than other instance

ii. I will hold the note until I need it = can arg both sides, fuzzy, could make good faith arg

J. Cts will stretch to find some restriction where clear parties intended to enter into a K- cts will imply requirements of good faith or reasonable efforts (ex: buyer’s promise conditional on satisfaction of finding appropriate leasees for strip mall )

a. Requirement K- 
buyer agrees to purchase all requirements for a certain product from the seller- requirements are determined by good faith- it is an exclusive K (needs to make people dependent on each other) (needs to be exclusive just one way)(airplane fuel from just one company Eastern Air Lines v Gulf Oil Corp)

K. Preexisting legal duty rule- if you are already legally required to do something, it can’t count as C (ex: sheriff had legal obligation to go arrest Smith, not changing his legal position to perform)

a. This is not as clear when private Ks are involved (ex; horse owner promises jockey bonus for winning race, he wins, should he get the bonus?  Cts are split)

VII.  Reliance

A. Reliance (promissory estoppel)- can be used as a basis for enforcing a promise that is otherwise not supported by C (when we have C, reliance is not necessary)

a. Used when don’t have MA or C or both, if have K reliance is not an issue

B. Policy: keeps promises honest

C. To establish reliance, need: (§ 90)

a. 1.  Promise

b. 2.  Action/ forbearance (actual reliance)
i. in 1st Restat, needs to be def and subst’l but not necessary in 2nd Restat

c. 3.  reasonably foreseeable

d. 4.  ***injustice avoided only by enforcing promise (consider reasonableness of reliance)

e. remedy: limited as justice requires
D. When all 4 reqs met, promisor is stopped from asserting that there was no C for that promise, if you can’t say there was not C, it will be treated like there is C and traditional K remedies will be used to solve

E. “promissory estoppel is now a recognized species of consideration”

F. Used to enforce gratuitous promises

G. Big Deal in 2nd Restat “The remedy granted for breach may be limited as justice requires”- opens this up to something that is not a K, overall cts conservative in applying this

H. Section 90 cases (pre contractual liability- not liable until after MM, Policy: encourages people to make Ks w/out fear):

a. Drennan v Star Paving (1958)- general contractor relied on bid made by sub-contractor to do paving (repeated to him and secretary) when make prime K, Star tried to revoke bid, ct found reliance

i. Injustice = π relied on bid, Δ had reason to expect bid would be used by π

ii. Offeror = sub contractor

iii. BIG DEAL: shifts § 90 (had been way to enforce gratutitous promises) into commercial setting

iv. If GC relies on offer, and comes back, accepts promptly (no bid shopping, otherwise injustice), sub C can’t revoke

v. 2nd restat added § 87 due to this case: requires substantial reliance (“substantial character”), effect is to create an option K

vi. Remedy: enforce P as though there was mut ass (usually)

b. Hoffman v Red Owl Stores- π wanted to start a RO store, RO never promised π anything but told him, if you do these things you will get a RO store (kept leading him on, hiking price up), ct found reliance

i. Ct applied § 90, although there was not one clear promise of a RO store, promises were made that basically amounted to an offer

ii. How to apply § 90 to disappointed, would-be franchise owners: extent of injustice 

iii. V controversial about whether this was appropriate extension of § 90

VIII. Moral Obligation

A. Moral obligation = promise made in recognition of a benefit previously received by the promisor is binding to the extent necessary to prevent injustice (past act can serve as C if it gave great material benefit to promisor)

B. Policy: other party recognizes some injustice (make P), takes some burden off ct of finding injustice 

C. To enforce a promise based on MO need:

a. 1.  Promise

b. 2.  Material benefit to promisor

c. 3.  Injustice (injury to promisee could lend itself to args for/ against this, can determine extent to which Ps will be enforced)

d. Remedy: Promise is binding to extent necessary to prevent injustice 
D. to differentiate from reliance: reliance comes after P, in MO P comes after action (ex: employee saved employer’s life by causing a pine block to fall with him, Webb v McGowin)

a. compared to reliance this does not come up much

E. Like UE with a promise

IX.  Unjust Enrichment (aka quasi contract, restitution)
A. Can recover if benefit conferred w/ expectation of being paid where injustice would result if Δ allowed to retain benefit w/out having to pay   

B. Unjust enrichment = legal fiction, no P, K implied in law, has nothing to do with intent of the parties 

C. Policy: sometimes someone gets a benefit and it is unjust not to have to pay for it

D. To succeed on a claim of unjust enrichment, need:

a. 1.  Material benefit (enrichment)

b. 2.  Expectation of $

c. 3.  Not an officious intermeddler (trying to impose obligation on someone w/o their consent , policy distinction btwn Dr helping in life/death situation and contractor walking down the street, picking a house, and re-roofing it)

d. 4.  Injustice (no other remedy, detriment/loss to claimant) if allowed to keep benefit w/o paying

e. remedy: value of benefit to recipient (not necessarily the cost of doing it)

E. Leaving behind idea that K is a voluntary thing

F. Schott v Westinghouse Electric Corp- suggestion to improve company’s efficiency, several well written differing opinions on outcome with valid legal justification for each theory

	
	K?
	UE?

	Trial ct
	No K
	Not discussed, dismissed, said there was no cause of action for this

	Majority
	No MM
	Maybe, company used his idea, can’t rule out UE, need a trial

	Concurring
	Yes, company’s actions were acceptance
	No, gave up UE claims by signing suggestion form

	Dissent
	Yes, but signed away remedy rights
	No!  hates UE, sig on suggestion form disallows this


X.  IS THERE A WAY OUT OF THE K?

A. Statute of Frauds

i. Policy: to keep people from coming into ct and lying, saying they had a K when they didn’t (prevents fraudulent testimony be requiring a written K)

1. Cts are reluctant to take out of SOF (looking for something bad)

ii. Need to raise as an affirmative defense

iii. §139- factors for injustice (can be used anywhere)

1. availability/adequacy of other remedies

2. definite and subst’l character of the action or forbearance in relation to remedy

3. extent to which action/forbearance shows evidence of a P

4. reasonableness of action/forbearance

5. forseeability of action/forbearance 

iv. What is covered?

1. K for sale of land

2. K not to be performed w/in 1 yr from making of K

3. Goods > $500

v. What is required?

1. Writing

2. Signed by person you are charging (pretty loose, can just be on letterhead, under UCC if I send a merch confirmation and merch doesn’t reject, meets sig req)

a. Exception to sig req: both parties are merchants, confirmation signed by sender sent w/ in reas time after oral K formed, recipient ken contents of confirmation, recipient doesn’t object w/in 10 days of receipt of confirmation

3. Terms (at least basic ones need to be acknowledged, under UCC only thing that has to be there is quantity)

vi. How to avoid?  (doesn’t have to be in writing to be enforced)

1. part perf (exception  >1 yr)

a. if parties begin perf after the formation of an oral K, this can be evidence of a K and K can be enforced w/o writing (usually applies to transfers of land)- ex: move on prop and begin making payments, owner doesn’t give deed “Oral K, I don’t know what you are talking about”- can recover on part perf (took possession of land, treating it as own, making payments)

b. EXCEPTION: for a K that reqs more than 1 year for performance, only full perf will allow a party to avoid statue of frauds

c. With employment Ks
, employee just working doesn’t = part perf when K longer than 1 yr for full perf, diff from paying $ toward land (i.e. SF didn’t apply to man who was supposed to be employed for 5 years, but cut his job after 2 years, Δ hired π until π reached 55 yrs old Stearns v Emery-Waterhouse Co)

2. reliance (Rest § 139)
a. Equitable estoppel- K may be enforced against a party who makes a false factual assertion (misrep)

b. Promissory estoppel- K may be enforced is one party makes a promise reasonably expected to induce reliance, the other party relies on that promise and enforcing the promise will prevent injustice

c. Ct will apply more scrutiny than w/ straight up § 90 claim

d. Man who sold stuff and moved to Hawaii to work at car dealership, fired after 2.5 months, man recovered on reliance, employment supposed to be for 1 year (McIntosh v Murphy)

3. UCC 2-201

a. UCC gives exceptions for specially manufactured goods, admissions in ct (“we had a K but it was oral”- if Δ said this, admitting there was a K, whole pt is to prevent fraud, if you admit there was a K, no fraud), and goods already rec’d or pd for

b. Rolls Royce sale, buyer put $ down on purchase of RR for $11K, even though only buying one good still covered by UCC, buyer gave part pymt so seller can’t revoke (Lockwood v Smigel)

B. Policing the Bargain

i. Status- incapacity

1. Rule: where a party lacks the capacity to enter into a K, that K cannot be enforced against them

2. Who lacks legal capacity?

a. Under guardianship/ infant

i. Bright line rule- if you are in the minority, you can’t have Ks enforced against you (i.e. buying cars)

ii. Exception- K for necessaries (food, clothing, shelter, can broader in some juris)

1. non necessaries- cars, professional training, things purchased for business

2. necessaries under statute- bank accts, student loans, insurance

iii. minor can disaffirm K while a minority and can disaffirm after majority w/in reas time (look at harm to other party, benefit gained by K by signer) (neighbor loaned 17 yr old money to pay for school, acknowledged K as a majority and didn’t try to disaffirm until 21, not OK Fellows v Cantrell)

b. Mentally ill

i. Not as much of a bright line rule as minority

ii. Balancing test- person can avoid a K if by reason of mental illness or defect:

1. he is unable to understand the nature of the transaction OR

2. he is unable to act in a reas manner in relation to the transaction and the other party has reason to know of his condition

iii. §15 party that had reason to know about mental illness can’t take advantage, if party didn’t have reason to know and K is fair, then relief granted as justice req

iv. Can come out of this and perform

c. Intoxicated 

i. Person can avoid a K by reason of intox if the other party has reason to know that b/c of the intoxication he is:

1. unable to reasonably understand the nature and consequences of the transactionOR

2. unable to act in a reas manner in relation to the transaction

ii. §16 can’t get relief if other party knows about intoxication

iii. Can come out of this an perf K

ii. Behavior

1. Misrepresentation
a. Can’t lie, someone who is not playing fair

b. Rule: misrep = assertion that is not in accord w/ the facts- assertion needs to be fraudulent or material (if it would induce reas person to enter into K, or this person to enter into K) or fraudulent (I know I’m lying, intentional)

c. Needs to be misrep of fact (objective)

d. Ex: buyer of house asked seller if house had termites, seller said no, termites are there, buyer wants out- if seller had said “I don’t know” would have been diff, way it is = misrep (Halpert v Rosenthal) 

e. Duty to read (when signer did not read terms of agreement, still held to those terms Skagit State Bank v Rasmussen)

f. Duty to disclose- when selling things, like a house, there are some things you must disclose (§161 of restat says you have to disclose where:

i. Necessary to prevent previous assertion from becoming a misrep

ii. Parties are in relationship of trust and confidence

iii. One party knows that a disclosure would correct a mistake by the other party about a basic assumption and nondisclosure amounts to bad faith 

g. There is a diff btwn non-disclosure and concealment

i. Concealment= act intended or likely to prevent another from learning a fact is equivalent to a misrep

2. Duress

a. Non-voluntary, requires an improper threat

b. Policy: not fair to take away other party’s ability to make a choice

c. Cts are v conservative in applying this b/c threats are commonplace when making Ks

d. To decide if a threat is improper:

i. Look at bad faith

ii. Takes voluntary aspect away from mut ass

iii. Used to mean threat of physical harm

e. 3 times/ ways it can occur

i. formation (before)

1. threat of instituting civil proceedings made in good faith not enough to equal duress (i.e. photos of husband w/ another woman, threat of alienation of affection ok Kaplan v Kaplan)

ii. modification (during)

1. when have modification, look to see if PED is in that juris, of not look @ duress

2. pre-existing duty rule (PED)- non-existent in some juris- when not there can avoid enforcement under modification by duress

iii. accord and satisfaction (after)

1. settlement agreement, requires mut ass

2. where there is an uncertain debt, then the parties can reach accord and satisfaction- can be OK, if debt is certain not OK

3. a party who obtains accord and satisfaction through duress (trickery, abuse of fiduciary relationship) is not playing fair and other party can void agreement- ex: general contractor finished $10K project, needs to pay subs, person who owes money send check for $8K instead of original debt, if general contractor cashes check he is agreeing to it- he can recover on theory of duress

3. Unconsionability

a. Bad behavior (or substance) that shouldn’t be enforced by our judicial system “shocks the conscience”

b. Policy: there are some things we don’t want our judicial system to support/ be used to enforce, things that “shock the conscience” 

c. UCC 2-302- once ct finds something is uncon, can:

i. 1.  not enforce K

ii. 2.  carve out uncon part and enforce the rest

iii. 3.  limit application uncon clause to avoid uncon result

d. red flags: form K, unequal bargaining power, uneducated/inexperienced buyer, disproportionate price, unexp terms, adhesion K (form K, one party agreeing to it in unequal BP situation, doesn’t have much choice), unfair allocation of risk (warranty disclaimer), needed service or product, unusual (outside what is expected for industry), knowing advantage

e. evaluate uncon from time K entered into

f. to be uncon, need components from procedural and substantive areas:

i. procedural = process parties engaged in in reaching MM

1. surprise

a. hidden terms

b. unusual

2. oppression

a. unequal BP

b. uned/ inex buyer

c. adhesion K

d. needed

e. knowing advantage

ii. substantive = terms themselves, unfairness of the terms

1. dispro $ (paying $1300 for $300 freezer)

2. form K/ not negotiable

3. unexp terms

4. unfair alloc of risk (disclaimer of warranties, tomato weight sizer case)

5. unusual 

g. just b/c something is unfair doesn’t make it uncon, need to look for red flags

h. application of this can be dangerous (assumptions we make)

i. specific to relationship btwn parties

j. this is a doctrine of limited application

i. When going to ct need to have more than just uncon as theory for recovery, to have only uncon is risky

iii. Substance

1. Unconsionability (unfair terms) 

a. See above

b. Some overlap btwn uncon and public policy- ex: releases of liability, non-competition agreement

2. Illegality (drug dealers)

a. If K has illegal subject matter or if K requires illegal conduct for perf, K is not enforceable

3. Public policy

a. Rule: if a K goes against the moral laws of the universe (pub policy) it is not enforceable 

b. Policy: don’t want to enforce Ks when go against pub policy, cts should be able to enforce/ not enforce Ks based on social norms (moral laws of the universe)

c. McConnell v Commonwealth Pictures Corp- π bribed producer to enter into K with Δ so π would get commission per normal K btwn π and Δ- ct said K was not valid b/c did something illegal in forming the K

i. How far from K in question does illegality have to be for K to still be valid?

ii. Competing policies going on: “lucky me, I get to keep benefit from bargain b/c other side did something illegal” or do we want to encourage legal behavior in carrying out Ks

d. There is some overlap btwn pub policy and uncon

e. Release of liability (exculpatory clauses) can cause pub policy concerns

i. Can’t be released from liability if what you are doing is in the pub interest

ii. 6 factors to determine if actions are in the public interest (from Tunkl v Regents of the Univ of CA) (don’t have to meet all factors):

1. concerns business usually suitable for public regulation

2. party seeking exculpation is engaged in perf of public service

3. party is willing to perform service for any member of public

4. party invoking exculpation has greater BP

5. party gives standardized adhesion K and makes no provisions to make protection against negligence optional

6. person/ property of purchaser under control of seller

iii. Can’t be released from ALL liability b/c NEVER can release yourself from willful or intentional negligence

iv. Pre-inspection agreement- it is buyer’s responsibility to get house inspected, lender’s will request inspection of certain things- can argue valid or invalid

v. In OR, need to say NEGLIGENCE in release of liability clause, if you don’t doesn’t count

f. covenant not to compete

i. competition is part of our economy, we want people to be free to work but need to protect employers too (employees have access to customers and enhance their skills

ii. can come up as C issue b.c already entered into agreement (start work, later sign cov (if sign at start no prob))- C could be that you get to keep working, C could be a raise

iii. diff cts will reform K to make it ok (blue line juris) (if you are in one of these, will draft cov very broad), other cts will throw out cl if it violates pub policy (need to draft more conservatively)

g. once a ct decides a K violates public policy:

i. start w/ idea that parties are left as they were found

ii. cts will impose restitution (like remedy as justice requires) when:

1. protected class under statute (ex: borrowers of a loan shark)

2. special circumstances (ex: person trying to escape Nazi Germany tried to bribe gov official, they didn’t let them leave, later got restitution)

3. one party enters into K and doesn’t know there is a pub policy violation

h. § 178 restatement

i. in weighing interest of enforcement of a terms account for parties’ justified expectations, resulting loss if enforcement denied, and public interest in enforcement of a term

ii. in weighing pub policy against enforcement of a term account for strength of the policy manifested by legis or jud decisions, whether enforcing the term will further that policy, seriousness of any misconduct

Use for analysis





Use for analysis





Use this as the rule








�PAGE \# "'Page: '#'�'"  ��Enos’s friend works at a paper company that turns paper into packaging co- their req K, we will buy our req for paper from you- how much they need depends on who needs packagaing- it is exclusive--- in early days arg made that nothing says they can’t say they don’t want any paper--- to fix this added 2 good faith factors (provides limit, then becomes promise that otherwise not legally obligated to do)


if need paper in good faith will get from mill


when req are exceeding what paper mill can produce, can go elsewhere to get diff btwn what mill can give and what you need


exclusivity on buyers end





Output K- paper mill says to packaging co you have to buy everything we produce, packaging co can go elsewhere (exclusivity is on producing end)


�PAGE \# "'Page: '#'�'"  ��Are there any employment Ks where this ok, what would be part perf? Ok if employment K is less than a year, working = part perf, don’t need to have writing in first place


�PAGE \# "'Page: '#'�'"  ��Comes up where there is a liquidated debt (it is certain)- when debt is in dispute, can be OK- general contractor finished project, needs to pay subs, person who owes money send check for $8K instead of original debt of $10K, if general contractor cashes check, he is agreeing to it- he can argue duress





PAGE  
15

