1) Introduction to Criminal Procedure

a) What the course is about
i) Understanding limits on governmental action when crimes are investigated

ii) What fundamental civil liberties are at stake?

iii) What constitutional provisions require interpretation because they are vague, and what are the theoretical debates surrounding these interpretations?

iv) Course narrow in scope, and in-depth within that scope

b) Amendments

i) 4th – search and seizure, warrants

ii) 5th – interrogation

iii) 6th – interrogations and identifications (lineups)

iv) 14th – due process – the bottom-line protection

c) Understanding criminal procedure

i) Synchronically – what is the law now

ii) Diachronically – history of provisions over time; how the law has changed and how it continues to evolve. 

d) Civil law v. criminal law

i) Different outcomes

(1) Civil – damages, injunctions, declaratory relief; compensatory, occasionally punitive

(2) Criminal – jail, fines, probation; effort to take away liberty and other fundamental freedoms, not just money

ii) Different parties

iii) Burden of proof

(1) Civil – preponderance of evidence – more likely than not; 51%

(2) Criminal – beyond a reasonable doubt – jury has to acquit if having any articulated doubts

iv) Radically different discovery regimes

(1) Civil – very liberal sharing of information; few trial surprises

(2) Criminal – no questioning of opposing witnesses; less discovery and more surprises

v) Focus on efficiency

(1) Get trials over with

(2) Constitutional right to a speedy criminal trial – preference on court dockets

e) Timeline of a criminal case
i) Criminal investigation

(1) Can last many years, or can be as short as catching someone in the act

(2) Was there a crime, and who did it?

(3) Collect and examine evidence to answer these 2 questions

(a) Physical evidence -- warrants

(b) Witness testimony – interviews, lineups

(c) Interrogation of suspects

(d) Electronic surveillance

(e) Undercover/STING

(4) When there is probable cause to believe X did it….

ii) Arrest

(1) Decision usually made by police, sometimes prosecutor

iii) Charging

(1) A critical point – no criminal case exists until charges are made

(2) Happens after there is significant evidence is found that a person may be guilty

(3) Either the prosecutor decides to charge, or a grand jury (indictment)

(a) Grand jury in all federal cases, as required by Bill of Rights

(b) States may or may not have them – requirement has not been officially extended to the states by Doctrine of Incorporation

(c) Indictments are criticized today as mere rubber-stampings of prosecutor’s intent

(4) Can be charged under either federal or state law, or sometimes both

(5) Far more crimes are prosecuted under state law – 1:100

iv) Arraignment

(1) told charges, right to attorney, attorney appointment, bail determination

(2) bail issue

(a) states require bail, feds not

(b) bipartheid system – federal and state laws largely the same, but still have important differences

v) Discovery

(1) Government hands over copies of physical evidence, but generally not witness names

(2) Some states more restrictive than others

(a) More restrictions protect witnesses from tampering or threats

(b) Theory backed by Supreme Court

(3) Usually defendant has no independent evidence to present

vi) Motions to suppress

(1) Decisive point in the case – and point around which this class revolves
(a) Because so many cases “go away” after this phase

(b) This is where the limits on governmental ability to investigate a crime is officially drawn

(2) Suppressions quash evidence taken improperly during an investigation 

(3) Enough suppressions can ruin a prosecutor’s case

(4) After motions are decided, a better picture emerges about defendant’s chances at trial, and decisions about plea bargains can be made

vii)   Plea negotiations
(1) 90+ % of cases are disposed of before trial

(a) 65% to pleading, 25% to dismissal (loss of evidence, wrong defendant)

viii) Trial

(1) Jury selection – voir dire
(2) Opening statements

(3) Government presents

(4) Motion to dismiss/motion for acquittal (most denied)

(5) Defense case – not required, and most times is a mistake

(6) Rebuttal and subrebuttal – sometimes

(7) Jury instructions – critical point

(8) Closing arguments

(9) Deliberation

(10) Verdict – guilty, not guilty, hung (try again, or dismiss)

ix) Sentencing – according to strict guidelines

x) Appeal – of trial and suppression errors; waived by pleading guilty

xi) Habeus corpus petitions – if detention profoundly illegal in some way
2) The Fourth Amendment

a) The Bill of Rights
i) Originally bound only federal government and officials
ii) Bound states later with Doctrine of Incorporation
iii) Now the 4th amendment is a main regulatory law for local police
b) State constitutions
i) Have amendments that look like federal 4th amendment
ii) State courts historically deferred to Supreme Court for proper interpretation
iii) Currently, the Supreme Court is withdrawing 4th amendment protections, so some states (like OR and NJ) now provide more 4th amendment protection than the feds – no longer feel bound to US Supreme Court holdings 
c) 2 important clauses of the 4th Amendment
i) “The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated,
ii) And no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.”
d) Ambiguities of the clauses – what is their relationship?
i) Amendment doesn’t tell when a warrant is required
(1) Do warrants make searches and seizures reasonable?
(2) Do searches and seizures not require a warrant if they are already reasonable?
ii) What constitutes “reasonable”?
(1) Rules v. standards debate
(a)  Rules – specific, clear, no ambiguity
(b)  Standards – open to different interpretations; who ultimately decides what reasonable means?
(2) Why do judges use rules v. standards in different circumstances?
(3) What is “unreasonable”?
iii) What about the remedy for violation of the 4th amendment?
(1) Nothing is specified
e) Fremont v. Weeks -- 1914
i) Clearing up ambiguities of the 4th amendment – first significant 4th amendment case; case of first impression
(1) Earlier, law enforcement was almost exclusively a state responsibility
(2) Federal government starting to develop a number of criminal laws
ii) Facts
(1) Defendant arrested without warrant
(2) State officers enter house and seize papers
(3) Give various papers to US marshals
(4) US marshals enter house to seize more evidence
(5) Government keeps all relevant papers for use at trial
(6) Defendant petitions for return of property -- dealing with evidence suppression
iii) The legal question:  
(1) Not illegal for state to seize papers because 4th amendment didn’t apply to states yet
(2) Ultimately decides the right of the federal court to keep as evidence things illegally seized
(3) is a warrantless search into a residence by the US government a violation of the 4th amendment?
iv) Holdings
(1) the search of a house without a warrant is illegal – still good law today
(2) remedy for illegal seizures is evidence suppression
v) Ambiguities cleared up:
(1) Warrants needed to search a residence and all requirements of warrants clause must apply – probable cause
(2) If searched without a warrant, the remedy is suppression – incentive to seize without warrant is a conviction, but cannot convict on illegally seized evidence
(3) Implicitly addresses relationship between reasonableness of searches/seizures and the warranty clause – applies to a house
vi) Plenty of things wrong with the argument that the 4th amendment would be worthless if it wasn’t interpreted in just such a manner
(1) Why is suppressing evidence an appropriate remedy?
(2) Why not just sue when rights are violated?
(3) Amendment text, strictly read, doesn’t require a warrant to search a house
(4) What if the suspect was already in custody, v. at large?
(5) Reasonableness factor a strong argument for the government, while defense has the warrants argument – constantly recurring theme – which is the controlling requirement?
f) Olmstead v. US – 1928
i) Facts:  wire taps catch huge bootlegging operation in action
ii) Issues raised by this case:
(1) Technological developments and how they threaten 4th amendment rights
(2) What is at stake is how the Constitution is read rather than just wire taps
iii) Types of legal arguments:
(1) Textualism
(2) Analogy
(3) Policy/philosophy
(4) Fairness
iv) Arguments applied in Olmstead:
(1) Textual – reads Constitution literally to exclude wire taps from list of s/s that require a warrant – no search if no tangible thing is involved, and no trespassing takes place
(2) Strict constructionist and plain meaning
(3) Policy arguments – leave policy to Congress and legislation
v) Brandeis dissenting
(1) Wire tapping is absolutely protected by 4th am.
(2) Policy and textual arguments:  expound text of Constitution to meet modern conditions – especially when guaranteeing liberty in the fact of expanding governmental power
(3) “a principle to be vital must be capable of wider application than the mischief which gave it birth.”
(4) Living Constitution – the purpose of the provision was to protect privacy.  In the past, privacy was invaded primarily with physical violence; with technology, it can be invaded by other means.
g) The scope of the 4th amendment:  what is the meaning of a search?
i) Building a way to analyze this question:
(1) Threshold question: is it a search?  
(a) If not, 4th am. does not apply.
(2) Is the search unreasonable?
ii) Is it a search?
(1) Bright line rules?
(2) Formal realizeablity – the extent to which something looks more narrow and specific than vague and nebulous
iii) Katz v. US, 1967 
(1) Before Olmstead in the 20s, the question of whether something was a search was easier to answer.  Searches were physical only.
(2) Olmstead – not a search if:
(a) Thing is intangible
(b) There is no trespassory invasion
(3) Katz asks “what is a search” in a different way
(4) Facts – police tap phone booth and only listen to defendant’s end of conversation
(5) Under Olmstead, this is not a search
(a) Intangible thing
(b) No trespass onto property
(6) Katz, however, holds the 4th am is fundamentally about privacy protection – reads this protection into the text when it isn’t there – “purposeful” approach to Constitution
(a) Stewart – amendment protects people, not places
(b) Harlan – concurs – protects people in reference to places.  Trying to put an outer limit on Stewarts’ subjectivity.  So what places are protected?
(7) Subjective mind of defendant becomes important

(a) What a person knowingly exposes to the public, even in a home or office, is not protected
(b) What he seeks to preserve as private, even in publicly accessible areas, is protected
(8) Harlan’s concurrence provides a new analysis: in order to be protected by the 4th am, the D:
(a) Must have an actual/subjective expectation of privacy
(i) this is never a question
(b) That society is prepared to recognize as reasonable
(i) So what does “reasonable” mean?
(ii) Not formally realizable.
(iii)  Rules v. standards debate.
(9) In Katz, D is held to have had a reasonable expectation of privacy.  
(a) Thus gov’t conduct was unreasonable; required a warrant
(b) What are the implications of this holding?
(10) Why turn the system on its head?
(a) Here, the court wants judicial involvement before an arrest, before a search.  People who have been unfairly searched only sometimes sue after the fact.
(i) court was only involved in those cases where searches were fruitful.  No remedy for those whose privacy was invaded by a warrantless search that produced nothing!
(b) Discourage frivolous and harassing searches by making searches harder to do.
(c) Once search is over, also can’t help the fact that things were found, even though they might be suppressed later.  Unfair.
(11) Issues raised by this decision:
(a) Problematic that decision isn’t carefully rooted in Constitution – essentially replaces text of 4th amendment and comes up with a whole new legal regime
(b) Broad standard rather than a clear rule
(c) Government can shape reasonable expectations of privacy by ruling on what expectations are reasonable.
iv) Determining what is a “reasonable” expectation of privacy
(1) “open fields” doctrine
(a) Under Olmstead, open fields are not protected under 4th amendment
(i) Hester v. US, 1924
(b) Katz opens this doctrine to challenge
(c) Oliver v. US, 1984
(i) Police entered farm field and patches in woods and discovered marijuana
(ii) Unreasonable expectation of privacy in open fields 
1. Distinguishes between open field and curtilage, area immediately around the home reserved for “intimate” activities
(iii) Curtilage requires a warrant, whereas police may trespass onto other areas of property and make an inspection

(d) US v. Dunn, 1987
(i) Barn separated from public by fence and barbed wire; 50 yds from fence surrounding residence
(ii) Police trespass and look through windows into drug lab
(iii) No reasonable expectation of privacy.  Why?
1. No search, because only looking through windows
2. Passed through open fields to get there
(2) “holding out to the public”
(a) CA v. Greenwood, 1988
(i) Defendants trash was turned into police and searched
(ii) Court holds that trash was abandoned on the curbside
(iii) No reasonable expectation of privacy in trash
(3) advancing technology
(a) Aircraft
(i) FL v. Riley, 1989
1. Greenhouse with missing ceiling panels, closed off to public otherwise
2. Cop flies over at 400 feet (legal height) in helicopter and peers in
3. Holding:  no reasonable expectation of privacy because interior of greenhouse was exposed to public view
4. People should reasonably expect airplanes and helicopters overhead; these are not rare inventions
(b) beepers
(i) US v. Karo, 1984
1. Beepers – totally legal, so long as they do not reveal any intimate information about the interior of a home
(c) Heat sensors
(i) Kyllo v. US, 2001
1. Growing pot indoors with heat lamps
2. Excessive heat detected by cop from public street with infared device
3. What does this thermal imaging test tell about what’s inside the house?
4. Does a person have a reasonable expectation of privacy in the heat signature of their house?
5. Scalia opinion – recognizing problem with increasing technology – goes back to common law, past Katz – sets up new criteria:
6. Information that is obtainable about the interior of a home that was not able to be gotten before without breaking into a home, is constitutionally protected and needs a warrant
7. Katz is not to be the deciding case for new technologies; use this rule for predictive power
(4) Summary of how to find if an expectation of privacy is reasonable

(a) Consider:

(i) Location of activity – home v. open field

(ii) Attitude while conducting it – held open to public?

(iii) Kind of activity – intimate v. commercial
v) Does defendant have standing to suppress evidence?
(1) Standing required so that only cases and controversies are considered
(2) Separation of powers issue; limit judiciary’s power to answer social/political questions
(3) To assert a 4th am right, it must be your privacy that was violated
(4) Example:  A sells contraband to B, police illegally search home of B and A is incriminated.  A cannot move to suppress evidence gathered illegally from B because only B’s privacy was violated.
(5) Factors when determining standing:
(a) Length of time on premises
(b) Prior relationship to owner
(c) Commercial v. intimate nature of activity
(d) Sleeping on premises
(6) MN v. Olsen, 1990
(a) Overnight guest.  Protected from search of host’s home?  Yes
(b) Overnight guests have a reasonable expectation of privacy in host’s home.
(7) MN v. Carter, 1998
(a) C and J in home owned by T.  Only there a few hours.  No prior relationship with T.
(b) Bagging cocaine, witnessed by cop who could see them from public street
(c) C and J cannot suppress evidence from T.  No reasonable expectation of privacy.
(8) Good points of standing doctrine:
(a) Saves judicial resources by gatekeeping
(b) Predictability increases
(c) Simple rule – individuals responsible for vindicating their own rights.
(9) Bad points:
(a) Changes police incentives – can purposefully invade the privacy of innocent persons to convict the guilty, and these victims usually don’t sue.
(b) Decreases following of laws/rules regarding 4th amendment rights – figure out ways like standing to get around them
(10) US v. Verdugo-Urquidez, 1990
(a) Standing exception – where an individual whose privacy has been invaded cannot assert 4th amendment rights
(b) Facts of case – Mexican national arrested in Mexico and brought to US for charges of drug dealing.  Search of homes in Mexico ordered without a warrant.
(c) Rehnquist:  interprets “the people” mentioned in the 4th am to mean citizens or persons with close ties to the US only -- so no standing in this case
(i) Consequences:  legal visitors to US probably covered by 4th am, illegals maybe not 

1. definitely not if convicted of a felony and previously deported – US v. Esparza-Mendoza, 2003
2. race-relations problem?

(d) Searches of US citizens and resident aliens overseas – not addressed, but probably covered
vi) The other side of Katz – interest in public safety

(1)  The public values privacy, but weighs it against the importance of law enforcement activities
(2) Under Katz, a warrant may be deemed necessary.  But is it desirable?  If not, the court needs to wiggle out of the 4th amendment.
(3) The legality of informants
(a) On Lee v. US, 1952; Lopez v. US, 1963; Hoffa v. US, 1966 – all decided prior to Katz – all upheld that the placement of an informant is not a violation of the 4th amendment.  No reasonable expectations of privacy in a third party.
1. including recording and transmitting conversations via secret microphones

(ii) Cops have been using informants for hundreds of years
(iii) Criminals should beware of misplaced confidence in their compatriots
(4) What happens when Katz is new precedent?  Changes analysis for legality of informants.
(a) US v. White, 1971

(i) Informants today are walking bugs – transmitting information to police off site – they are mobile and deceptive
(ii) Critical to law enforcement – their taped testimony can be given by cops so that the informant need not take the stand -- requiring a warrant for them would really bog down the law enforcement process
(iii) a person does not have a reasonable expectation of privacy in a bugged third party
1. Rests on assumption that Hoffa et al were properly decided. 
2. “certainly one contemplating illegal activities must realize and risk that his companion may be reporting to the police.”

3. reduces privacy to 0% -- since the government already violates privacy in many other respects, we shouldn’t have a reasonable expectation of it
(iv) Criminals and reasonable expectations of privacy in 3rd parties -- similar to holding something out to the public.  Always risking disclosure.

(v) Circular argument – expectations and risks assumed are influenced by laws just as laws are influenced by expectations.

(vi) Applying White’s argument to Katz, Katz and every subsequent case would have been decided in favor of the government.

(vii) The question asked has changed from whether a warrant is needed, to whether a warrant is wanted.
1. Harlan recognizes circularity of the argument
2. becoming a radically new way of looking at 4th amendment; growing in popularity

(b) Ultimate outcome of these series of cases:  deregulation of a large portion of police activity
(5) Subpoenas
(a) Court order to turn information over to the government.
(b) Is there a reasonable expectation of privacy in documents like bank, phone, internet, tax, and library records?

(c) After White – everyone knows that the police can search whatever they want, so there could be no reasonable expectation of privacy in such papers

(d) Ask Harlan’s question – should  these records be protected?

(e) Currently, not protected under 4th amendment
(6) Dog sniffs

(a) US v. Place – 1983
(i) Defendant in airport with closed suitcase, in time where it was reasonable to expect luggage to be private

(ii) Narcotics detecting dog alerts at sniffing suitcase

(iii) Search under the 4th amendment?  No.
1. detected contraband, but nothing else about contents of luggage

2. thus, privacy interest is only in the fact that person is carrying drugs

(iv) Does a person have a reasonable expectation of privacy in contraband?  Not when only information gathered is info about that contraband.
(b) IL v. Caballes – 2005

(i) Legally stopped for speeding and second officer allows dog to sniff trunk.  Got warrant to search trunk when dog alerted, and found drugs.

(ii) hugely important case – because the Katz test is changed ****

(iii) No longer ask whether an expectation of privacy is reasonable, but whether or not it is legitimate.

(iv) Does this follow, or violate, Kyllo?  Seems to violate it.  Kyllo was about intimate activity, not illegitimate activity. – this was a narrowing of Scalia’s opinion, based on 9-11 – establishing precedent for future anti-terrorism monitoring activities

h) So what happens if the 4th amendment applies?

i) Reasonable expectation of privacy?  Yes…

ii) Standing to move to suppress?  Yes…

iii) Implications if 4th amendment applies: 2 models:
(1) Traditional model -- Weeks, Katz assumes it is accurate -- governs today
(a) Two requirements

(i) probable cause

(ii) a warrant, or one of a “few specifically established and well-delineated exceptions.”
1. At time of Katz = 2.  Today, 25.

(b) These requirements are separate
(i) Almost always need PC

(ii) Sometimes don’t need a warrant

(c) Not well supported by the text of the Constitution – link unclear
(i) How does requirement that searches and seizures be reasonable relate to…
(ii) The requirement that no warrant issues without PC, etc?
(iii) Assumes that clause 2 explains clause 1 – that a warrant makes a search reasonable
(d) Johnson v. US, 1948
(i) Recognized that cops are biased in pursuit of crime

(ii) PC to cop is not the same as PC to magistrate

1. Antecedent justification desirable

(e) This approach decreases the amount of marginal searches and thus protects more rights

(2) Revisionist model

(a) Telford Taylor argues that clauses shouldn’t be linked

(i) Searches should be reasonable

(ii) If warrant used, it must be supported by PC

(b) criticism – if not linked, what is the point of warrant clause at all?

(i) But – history – police used warrants to protect themselves from suit for searches that would have been illegal under common law
(ii) 4th am. was only responding to this abuse – requiring reasonableness and PC
(c) Neither the warrant process nor the PC standard should govern in ordinary cases

(d) Revisionist model loved by textualists, originalists, pro-police judges

(i) Easier to conduct searches

(ii) Immunity from suit afterwards

iv) Antecedent v. after-the-fact justification

(1) If contraband is found, the search will always be held reasonable

(2) No “legitimate” expectation of privacy

(3) Victims of erroneous searches most likely won’t sue

(4) Magistrates -- only see searches before them which yield fruit – eventually believe cops do a really good job

i) Probable cause – is there a clear definition?

i) “Sufficient facts to warrant a person of reasonable caution to believe 

(1) That a crime has been committed

(2) And that evidence will be found in the place to be searched.”

ii) No mention of eventual guilt or innocence of person whose home will be searched
(1) Can search innocent X’s house for evidence to convict Y

(2) Can search innocent X’s house for evidence to convict X and not find it

iii) Nathanson v. US, 1933 – what does PC mean?  What about informants?
(1) Conclusory statements cannot justify search under PC – need to be supported by facts
(2) Although, judges are well aware that warrant applications may be embellished

(3) PC determinations can be complicated when informants are involved

(i) Victims are inherently believable, as are cop statements

(ii) Informants and anonymous tips are problematic – incentives to lie to police

1. rewards

2. cover up own wrongdoing

3. eliminating competition for criminal acts

4. working off a prior conviction

iv) Spinelli v. US, 1969

(1) Two prong rule for testing the reliability of informants:
(a) Examine track record -- veracity
(b) Basis of informant’s knowledge 
v) Overturned by IL v. Gates, 1983
(1) Standard for PC as it relates to informant testimony:

(a) Given the “totality of the circumstances” as set forth in the affidavit, there must be a “fair probability” that contraband or evidence will be found in a particular place 

(2) Practical, common sense decision that considers all the facts set forth, including veracity and basis of knowledge of informants
(a) Spinelli test ( Spinelli factors

(b) Other factors – corroboration of informant’s statements with police testimony

(3) This standard helps cops, not defendants

(a) Court wants to be able to rely on tips and informants – increase their tools
(4) Duty of appellate court – to “ensure that the magistrate had a substantial basis for concluding that PC existed.”
(a) Limits appellate review – substantial basis is a lesser standard than PC
(b) Basically – was judge totally crazy in issuing a warrant?  If not, ok!

(c) Harder for def. to suppress evidence

(d) Do law enforcement incentives change?

(i) search without warrant – must show PC – reviews at PC
(ii) search with warrant – reviews at substantial basis

(iii) incentive to get a warrant, and make it harder to get evidence suppressed

(iv) Gates was a response to warrants exceptions of 1980s.  Incentive to get warrants now when they are not required.

(e) Effects on magistrate review

(i) might approve more marginal warrants, knowing that appeals court reviews on “substantial basis.”

j) Intro to Warrants

i) How do police get them?
(1) Application – to judges directly, or to prosecutors first

(2) Is rubber stamping a problem?  Yes, judges are overworked.

(3) Judge-shopping

ii) Execution

(1) Knock-and-enter

(2) Must leave notice if search took place while no one was home

(3) “sneak and peek” warrants – delay notification of search until a certain period of time passes

iii) Seizure of evidence – “return of warrant”

(1) Tell court about search and what was collected

(2) Do not appear before same judge, and data collected means nothing

k) Requirements of a warrant

i) Oath or affirmation

(1) Police officer affidavit

(2) Rarely litigated

ii) Specificity or particularity

(1) Items looked for

(a) What if you don’t know?

(b) Andresen v. MD, 1976 – court approves of search for “other fruits, instrumentalities, and evidence of crime at this time unknown.”

(2) Specific crime being investigated

(3) Specific location so the searching officer can find site 
(a) Steele v. US, 1925 -- anyone should be able to ID the place with a “reasonable effort”
(b) MD v. Garrison, 1976
iii) Neutral and detached magistrate

(1) Coolidge v. NH, 1971 – state attorney general may not issue warrant
(2) Rarely litigated

iv) Probable cause

(1) If affidavit with facts does not amount to PC, and a warrant is challenged, police cannot later submit additional evidence to support PC

(2) Affidavit judged on 4-corners only

(a) Whitely v. Warden, 1971
v) All of these are simultaneously hurdles for cops, and avenues for a defense lawyer to attack a warrant

l) additional warrant challenges
i) Franks challenge (Franks v. DE, 1978)
(1) A movant can attack truth of information in affidavit used to get search warrant
(2) Difficult to prevail on this claim, but possible

(3) Must show that inaccurate info is:

(a) Material to PC determination

(i) cops – add plenty of facts so that warrant could stand even with a Franks challenge

(b) Deliberate lies or a reckless disregard for the truth

(i) can only attack representations of cops – not third parties as reported by cops

1. attack testimony of third parties at trial, usually

(ii) it is an innocent or neglectful mistake to rely on testimony of a lying informant

(iii) general sloppiness thus forgiven!

(c) other evidence available  to contradict facts given in affidavit
(i) more than conclusory evidence, or a desire to cross-examine government witnesses

(ii) problems:  not entitled to prosecutor’s witnesses, or other info via discovery; no hearings are automatic, so that cops can be questioned directly

(4) Rehnquist dissents

(a) Assumes that magistrate has already done a careful investigation into the facts
(b) Assumes that information in affidavit is accurate

(c) Assumes that problem of cops lying is not important

(d) Would increase problem of perjury and encourage sloppiness in affidavits

(e) Gut argument, nasty argument

ii) Search execution challenge

(1) When conducting a search, cops must act “reasonably”
(2) “knock and announce” 

(a) In common law at time of Constitution

(b) US v. Banks, 2003
(i) after 15-20 seconds, knock and announce no longer applies

(ii) exception – exigent circumstances
(iii) safety

1. carrying weapons

2. expecting a lethal response based on suspect – criminal record of violence, or witness testimony

3. a weighty argument

(iv) disposal of evidence

1. is always a risk – so where to draw the line?

(3) Detention of occupants searched

(a) MI v. Summers, 1981 – totally reasonable

(i) arrest them if evidence is located

(ii) assist police in searching

(iii) security

(b) Muehler v. Mina

(i) cop safety an important justification for excessive force

m) Warrant exceptions
i) Returning to the 2 paradigms for standards of reasonableness

(1) Searches must have a warrant

(2) Or, searches must be reasonable (lower standard)
ii) Exigent circumstances

(1) The least controversial exception

(2) No time to get a warrant in an emergency
(3) Mincey v. AZ, 1978
(a) Cop in danger ( police can enter
(b) Police trying to get in ( cop in danger

(c) (Government manufactured an emergency)

(d) Afterwards – detectives search scene for 4 days and collect hundreds of pieces of evidence – an extensive search of marginal importance
(i) state argues that defendant gave up legitimate expectation of privacy by shooting the officer

(ii) lower court tries to justify – “murder scene” exception

(iii) creates a slippery slope – an exception that could eat the rule

(e) search held to be unreasonable because it went beyond “security sweep”

(i) charge inside

(ii) look around for other people in places where a person would fit, and secure them
(iii) look for weapons in places where weapons would fit, and collect them
(f) search conducted without a warrant in case of emergency is only as broad as the scope of the emergency
(4) includes community caregiving
(a) investigating homes of persons who haven’t been seen in awhile, or who might be in danger (illness, witness)
(b) why not just get a warrant anyway?  Because accidentally discovered evidence will be suppressed.

(i) concern – would deter entries

(c) an abused exception 

(i) for example, OJ Simpson

(ii) cops lie about motive for entering home to cover up bad behavior
(iii) court reluctant to call out cops and suppress evidence, because a guilty party might get off the hook

(iv) cops v. defendant

(5) hot pursuit

(a) can go into house to make an arrest, when otherwise would need warrant

(i) Warden v. Hayden

(b) is this really an emergency?  Could cop just try to secure house while backup gets a warrant?

(i) safety becomes a concern because of what might be in the house – weapons, other persons, etc

(6) destruction of evidence

(a) seriousness of crime a factor – crime might not be enough of a danger to public welfare to justify a warrantless entry
(i) hear shooting – can go in

(ii) smell pot smoke, cannot, unless justifying under “destruction of evidence” – a very tenuous justification

(b) problem created – cops cite destruction of evidence as the catch-all reason for a warrantless entry

iii) Analyzing exigent circumstances cases

(1) Welsh v.WI, 1984
(a) Facts

(i) Driver really drunk or really sick

(ii) Cop enters home to check it out – excuse could be caregiving

(iii) Makes arrest for intoxication

(iv) evidence destruction argument -- BAL

(b) This is NOT ok

(c)  Incident not serious enough for entry to home – problematic holding?
(i) Dissent – cops have to think about the seriousness of crime beforehand – too much of a burden -- absurd argument

(ii) Supreme court not in the position to decide how a community views the seriousness of a crime – more legitimate argument

(2) IL v. McArthur, 2001
(a) Facts

(i) cops assisting wife move out of trailer and she tells them about pot inside

(ii) cops refuse to let hubby back in – so he wouldn’t destroy evidence

(iii) warrant processed in the meantime
(iv) warrantless search could have also avoided destruction of evidence – but crime was not serious enough to do a warrantless search
(b) cops created risk that evidence would be destroyed by notifying defendant that he was going to be searched.  Both cops should have left and came back later.
iv) Exigent Circumstances has morphed

(1) Becomes broader by 2001

(2) “plausible claim of specially pressing or urgent law enforcement need”
(3) Balancing test – privacy-related v. law-enforcement concerns, to determine if intrusion was reasonable
(a) No more pure emergency rule
(b) Toss around “reasonableness” because it is in the Constitution
(4) Court – leaning towards warrants only when/if reasonable
(5) Warrant no longer required per se – after 2001, approach is in favor of “reasonableness”
v) Plain View Exceptions
(1) Horton v. CA, 1990
(a) Armed robbery at coin show
(b) Police get warrant for loot but not for weapon
(c) Don’t find loot but find guns
(d) Can they seize the guns? Yes.
(2) Three requirements
(a) Police lawfully entitled to be where there are when they access the object
(b) Item in plain view
(i) This means no microscopic evidence, ie gunpowder (Coolidge v. NH)
(c) Item’s incriminating character is immediately evident
(i) AZ v. Hicks, 1987 – adds that you need probable cause – same requirement as if you had a warrant
1. Facts – bullet fired into apartment below, police enter upstairs, find expensive stereo equipment.  Equipment has nothing to do with the exigent circumstance justifying entering the apartment, so must be justified otherwise. 
2. Incriminating character of stuff is not immediately evident – must pick up equipment to get serial numbers, call into headquarters – did not have probable cause, only a reasonable suspicion – moving the equipment was a search because it was unrelated to the authorized intrusion
3. Should have just taken down those numbers in plain view, then came back with warrant to seize everything

(3) Exigent circumstances and plain view exceptions often intersect

(4) VIN numbers

(a) NY v. Class, 1986 – no reasonable expectation of privacy in a VIN number

(b) Cop can move things in car to view number if it is obscured

(c) If seeing other contraband in process, being legally permitted to access VIN, too bad
(5) Claiming something was in plain view when challenged in court is an after-the-fact justification – so judge already knows whether or not the evidence seized was incriminating – probable cause then somewhat assumed
(6) Why shouldn’t there be a warrant requirement?  Has to do with something more than destruction of evidence, or clear incrimination.
(a) Court thinks privacy has already been violated, so added violation of a seizure of something in plain view is minimal.
(b) Plain view significantly broadens exceptions – it is a move away from justification in emergencies to justification because of convenience – although these cases weren’t decided on the basis of convenience.
vi) Automobile Exceptions
(1) Carroll v. US, 1925
(a) Car searched on bootleg liquor route between Iowa and Detroit.  Suspects were known to police from an undercover operation 2 months earlier.
(b) Probable cause – based on “totality of the circumstances” – although there could be a staleness issue
(c) Why not just stop and hold them on side of road while waiting for a warrant?  Freezing winter weather.
(2) Taft’s analysis – compare a car to a ship
(a) Enforcement officers can board them in search of contraband
(b) Like ships, cars are mobile and can quickly vanish
(c) Like ships, they are often stopped in locations that make it inconvenient or impossible to get a warrant
(3) Chambers v. Marrone, 1970
(a) Car towed to station after arrest, and searched there
(b) Had probable cause due to arrest – but was a warrant required?
(c) If searching on-site, Carroll would govern
(i) don’t overrule Carroll, because required towing would be inconvenient
(d) Decided on policy – search on dark city street would be dangerous and of a lesser quality
(4) Chambers + Carroll = no warrant requirement to search a car
(5) Conflict in law arises in regards to packages found in cars
(a) Cars – no warrant
(b) Packages in mail and luggage – need a warrant
(c) why should packages be treated differently than cars?  Court has found a decreased expectation of privacy in one’s car.  Also, packages can be more easily seized and stored prior to obtaining a warrant (implies that Chambers may be wrongly decided).
(6) US v. Chadwick, 1977
(a) police wait to seize package when defendant puts it in the car – because otherwise they’d need a warrant
(b) illegal search – police should not be able to play with the system like this
(7) Arkansas v. Sanders, 1979
(a) Suitcase not seized until taxi is mobile and then pulled over
(b) Illegal search – again, cops are playing the system
(8) US v. Ross, 1982
(a) Trunk is open, and defendant appears to be dealing out of it
(b) More like a car search – no package seems to be involved
(c) But when searching, find a paper bag – cops open it
(d) Search upheld – search of a package in a vehicle is legal if there was probable cause to search the vehicle.  Cops weren’t aware that a package was involved.
(e) Doesn’t this encourage lying – “fail” to notice package so that car (and package) can be searched without a warrant?

(9) CA v. Acevedo, 1991
(a) Reconciles these two distinct situations that have required different rules.

(b) Facts
(i) package of pot fed-exed.  Cops allow recipient to pick it up.  Follow him home.

(ii) watch as different persons come to home and leave with small packages

(iii) cops wait until these persons get in their cars, then they search and seize the pot.
(c) Simple case under Chadwick and Sanders – need a warrant to search a package

(d) Overturn precedent by allowing cops to search a package without a warrant as long as it is in a car.  However, the police do not have the right to then search the entire car, unless they can get probable cause for the car as well.
(e) Justification:
(i) police interests outweigh minimal privacy protection – argument flies directly in the face of antecedent justification

(ii) better argument – old rules were too confusing for cops to follow

(10) Basically, once a package hits the car, a warrant is not required.

(11) WY v. Houghton -- 1999
(a) PC to search car – does this include a passenger’s bags even though the driver is the one suspected? Yes.
(b) Scalia introduces the reasonableness test for a search, in place of the Katz test:
(i) degree of intrusion into privacy v. degree that intrusion is needed to promote a legitimate government interest
(c)  lower courts have ignored this test; not enough votes on the Court
(d) This analysis may become more significant later on as court composition changes.  It was already significant in the Kyllo decision.
vii) Searches Incident to Arrest Exceptions
(1) US v. Robinson, 1973 – search of containers on the person
(a) Occupant of car driving without a license; pat-down search (security sweep exception) finds crumbled cigarette package; cop opens it
(i) not justifiable as a safety threat, no threat of destruction of evidence
(ii) could have impounded it and got a warrant – but where was the PC for the search of the interior of the package – doesn’t relate to driving without license
(b) but Rehnquist – sticks up for law enforcement – does not invalidate the search
(i) arrest gives authority to search person and immediate surrounding area w/out worrying about justifying via safety or evidence-destruction arguments.
(ii) cops shouldn’t have to think about boundaries when making an arrest
(iii) no greater intrusion of privacy, b/c after arrest, you get inventoried at the police station anyway
(iv) today – dangerous technology can be hidden in small packages
(2) searching in the home
(a) Chimel v. CA, 1969 
(i) need a warrant to arrest in the home; here, man arrested and detailed search conducted in home pursuant to arrest
(ii) probably waited to arrest him in his home so they could search without a warrant
(iii) justification: safety or destruction of evidence?  Neither.
(iv) Court doesn’t uphold search.
(v) Can only use “search incident to arrest” to search immediate person and area around him from which he might obtain a weapon or destroy evidence.
1. why only the immediate area?  For exigency – immediate, emergency-like situation
(vi) cannot encourage police to arrest in the home just to get a search there
(vii) areas other than immediate person – subject to security sweep only
1. combine this with doctrine of plain view to be able to seize things 
2. this sweep cannot be too detailed
(3) Searching cars incident to arrest
(a) NY  v. Belton, 1981
(i) decided before Acevedo, so car search rules not finalized yet
(ii) pulled over for speeding and sees pot on floor; searches and finds cocaine in jacket pocket
(iii) how detailed a search of car should be allowed?  What is the real threat of danger or destruction of evidence? 
(iv) court allows search of entire car and all containers incident to arrest
1. but the trunk is off limits, unless there is PC
2. finding something in passenger compartment, gives PC
(b) Thornton v. US, 2004
(i) Defendant pulls into parking lot and exits car; is arrested, searched, and put into cruiser; then cop searches the car
(ii) Absolutely no danger or likelihood that evidence would be destroyed
(iii) Search still upheld:  “recent occupant” rule
1. Extending searches incident to arrests – ignoring exigency requirements
2. Rehnquist – thinks standards are impossible for the cops to follow; that cops will otherwise put themselves in danger trying to get evidence
(c) Knowles v. IA, 1998
(i) speeding defendant gets citation
(ii) search incident to citation is not upheld
(4) inventory searches
(a) CO v. Bertine, 1987
(i) don’t search car at time of arrest; rather, impound and search at station
(ii) upheld; exception to both probable cause and warrant requirement if it is a standard procedure equally applicable to anyone who gets towed into the station
(iii) also, inevitable discovery
viii) Consent Exceptions
(1) Drastically different than other exceptions, because does not require probable cause
(a) Reasonable suspicion
(b) “general shadiness”
(2) Schneckloth v. Bustamonte, 1975 – leading case
(a) Search of car leads to finding of a stolen check
(b) Traditional model = notion of constitutional waiver – the individual has the freedom to waive constitutional rights
(c) Under what circumstances do we allow waiver of 4th amendment rights?  What constitutes consent?
(d) Other waivers – governed by Johnson v. Zerbst, 1938
(i) state must demonstrate Ds “intentional relinquishment or abandonment of a known right or privilege”
(ii) if this case was controlling, Bustamonte did not know he had a right to refuse search so rights were not waived
(e) Johnson does not govern – reasoning – Johnson is about trial rights and a fair trial, not 4th amendment rights, which are extrajudicial rights to privacy
(f) Nor does Miranda govern – reading a defendant their rights
(g) Why take this position?  Needs of police.  “Unrealistic and impractical” to require them to inform citizens of right not to be searched.
(h) Consent need not be preceded by warning about rights defendant is about to give up.
(3) Won’t people always give consent anyway?
(a) People trained to cooperate
(b) Think that non-cooperation will make the situation worse
(i) but does refusal to comply translate into PC to search without a warrant?
(ii) suspiciousness might add to PC analysis but won’t be the only ingredient
(iii) in the interest of not getting a traffic ticket, will do anything to placate the cop
(4) Ohio v. Robinette, 1996
(a) Speeding, no priors, about to let him go with a warning; gets consent to search and finds drugs
(b) Legal issue:  defendant wants court to require police to advise him of freedom to go, so the point at which defendant is no longer obligated to allow a search is very clear
(c) Court does not adopt this – no requirement to tell citizen when he is free to go
(d) Same reasoning as Shneckloth – “unrealistic and impractical”
(5) US v. Drayton, 2002
(a) 3 cops searching bus passengers for illegal substances.  Obtaining “consent.”  True consent, or coerced?
(b) Court holds true consent.
(c) In the coerciveness debate, the cops will likely always win.
(6) Scope of consent
(a) Every search must be reasonable – based on what was asked, and what particular permission was given.  Can give limited permission, in time, geographic scope.
(b) Jimeno case – permission for car implicitly includes all packages in the car
(7) 3rd party consent
(a) Consent from A implicates B
(i) assuming B has standing and has joint access and control of property with A
(b) if justification for consent search was waiver, 3rd party searches would not be allows because constitutional rights are personal rights
(c) evidence will be admissible
(i) police convenience increasingly a justification 
(ii) consent search not a search at all – B has a reduced expectation of privacy by sharing with A, because A might give consent to a search at any time
(d) exception – bedroom of B if not cohabiting with A
(e) cops can also go on the “reasonable belief” that consent given is valid
(i) Rodriguez case – girlfriend moved out but consents to search in old apartment
(ii) cops had no reason to know that she did not have authority to consent to search
n) Seizure of persons -- arrests
i) Basic rules
(1) need probable cause
(a) Gates analysis, taking into consideration Spinelli factors
(2) do not always need warrant
ii) US v. Watson, 1976
(1) Stolen credit cards; informant tips off police and they sweep in
(2) PC and reliability of informant assumed
(3) do you need a warrant to conduct an arrest?
(a) Why not, when you need a warrant to search and an arrest is a greater invasion of privacy?
(b) Defend via common law rule – 2nd Congress authorized it and “we’ve always done it this way.”
(c) Dissent 
(i) because definition of felony was different in earlier times, the rule today will lead to many more warrantless arrests than in the days of the founders
(ii) also, longstanding practice shouldn’t immunize government from examining constitutionality
(4) Basic rule: no warrant requirement for:
(a) Felony arrest in public 
(b) misdemeanor arrest in public 
(c) felony not committed in public as long as there is PC
iii) modifications to the basic rule
(1) Riverside v. McLaughlin, 1991
(a) Defendant arrested w/out warrant and held in custody must receive judicial determination of whether arrest met PC standard w/in 48 hours after arrest
(i) Must have affidavit of PC
(ii) Rubber stamping may be a problem
(2) Payton v. NY, 1980
(a) Need a warrant for arrests in the home, even felonies
(b) Home of the arrestee or any home?  Unanswered question.
(3) Atwater v. Lago Vista, 2001
(a) Woman pulled over for failing to buckle in her kids: cop yells “we’ve met before” and “you’re going to jail” and hauls her off in front of her kids, no concern for them
(b) D seeking an exception to common law rule -- a  warrant requirement for petty offenses/misdemeanors
(i) US v. Watson had not clearly answered question of misdemeanors
(c) Reasonableness as another method of analysis
(i) some sort of reasonableness required for an arrest
(ii) There must be an extraordinary limit to the way arrests are done
(d) Court holds that making a value judgment as to the importance of crime is not a job of police or courts.  The legislature has this role.
(i) Sends strong message that bad behavior of cops will not change the validity of the arrest
(ii) Short of physical abuse, there is nothing cops can’t do when making an arrest
(iii) Rejection of balancing of police v. individual v. societal interests
1. but consider IL v. McArthur, 2001 – trailer/pot case – balancing of privacy v. law enforcement interests
2. inconsistent holdings to cases decided virtually at the same time – shows radically different views of the 4th amendment
(iv) reminder that 4th amendment jurisprudence is highly changeable
1. never know what analysis will be used for the next case
2. historical, Katz, reasonableness, or rules v. standards
o) Seizure of persons – stops and frisks

i) Terry v. Ohio, 1968
(1) Facts 
(a) cop on the beat sees suspicious individuals who are pacing the street and peering into a store window 
(b) does this rise to the level of probable cause to arrest?  Probably not.
(c) Yet, cop detains and frisks them anyway.  Finds weapons and then can arrest.
(2) Does 4th amendment apply to this type of police conduct?
(a) Seizure of the person – not free to leave
(b) Search – invasion of privacy
(3) Katz test not applied – nor is PC a requirement for this type of search
(a) Court doesn’t want to discourage good police work
(b) Police would let the crime happen, or let facts otherwise progress and danger build, in order to get PC.  Not good public policy.
(4) A intermediate zone of Constitutional protection is carved out – short of PC, but still regulated by the 4th amendment
(5) But: “each case of this sort should be decided on its own facts.” 
(a) court really nervous about holding
(b) prior to this case, 4th amendment law was pretty definite
(c) avoid broad rule and let case law develop bit by bit.
ii) Rules developing in later cases
(1) Police can stop people with a “reasonable, articulable suspicion”
(a) Feelings of cop that something is amiss are irrelevant
(b) not enough to have a hunch or a sense
(c) this is an exception to both the warrant and PC requirements
(2) Alabama v. White, 1990
(a) tip about a woman supposedly carrying drugs; corroborated by police
(b) why not probable cause?
(i) Source reliability unknown; also, basis for knowledge
(ii) Source only proves worth after police corroboration
(iii) Yet, corroboration was for “innocent facts” only.  Nothing viewed was illegal.  Nothing makes it more or less likely that D was carrying drugs.
(c) Reasonable, articulable suspicion instead.  Less demanding standard.  Can be different in quality and content, and can be information that is less than reliable enough to show PC.
(3) for a frisk after a stop to be valid
(a) underlying stop has to be valid
(b) scope of the frisk has to be reasonable
iii) Scope of frisk
(1) Can search outer clothing in a manner reasonably likely to disclose a weapon on the person
(2)  Can do a security sweep in the near vicinity of a person – ie, a car
(3) “plain feel” requirement
(a) MN v. Dickerson, 1993
(i) Facts
1. Reasonable articulable suspicion ( stop and frisk 
2. feels something funny in pocket and manipulates it – realizes it’s drugs
3. this arguably gives cop PC to take bag out of pocket
a. stops can “bloom” into arrests
(ii) court holds that frisk can only lead to PC if under “plain feel” an object is immediately recognizable
1. no “plain grope” to figure out what the object is
2. incentive to lie that anything felt like a weapon
(b) can work in conjunction with consent searches to give police a lot of authority over private space 
iv) Dividing line between stop and arrest.
(1) Difference between a stop and an arrest is crucial
(2) Dividing line is fuzzy – because of standards, rather than rules
(3) the dividing line between PC and “reasonable articulable suspicion
(4) totality of circumstances test: precedent determines which facts go into analysis:
(a) Consider length of stop
(b)  severity of stop and restriction on movement 
(c) Transporting a person
(5) Dunaway v. NY, 1979
(i) Transported to station w/out PC
(ii) Never informed whether he was under arrest or free to go
(iii) Would have been restrained if he tried to leave
(iv) Arrest
(6) FL v. Royer, 1983
(i) Profiling for drug trafficking, stop D and move him to separate room after his IDs don’t match up
(ii) Separate room = de facto police station = arrest
(7) US v. Place, 1983
(i) D refuses consent to search bags 
(ii) Send bags 90 minutes away for sniffing by dogs = no PC to search them there
(iii) Seizure – huge interference with privacy and possessory interests
(8) US v. Sharpe, 1985
(i) 2nd car tries to interfere with traffic stop
(ii) First car held while backup chases second car
(iii) Long delay caused by defendants; cops were diligent in stop and search
(iv) No arrest
v) dividing line between a Terry stop with “reasonable, articulable suspicion” and a consensual encounter in which D is free to go
(1) Florida v. J.L., 2000
(a) Police stop youth based on anonymous tip claiming that boy of certain description at certain location was carrying a gun
(b) Why is this not R.A.S.?
(i) Anonymous tips with nothing more are not necessarily reliable
1. more corroborating evidence would be better
2. unlike White case, tip provided no inside knowledge – no more than what any passerby could observe – in White, the tip was also about the future, not the present
(ii) Can be something the cops lie about
(iii) Also, concern with people setting up their neighbors
(c) Decision may have come off differently after 9/11, based on dicta in the case about if the tips were about more serious weapons like bombs.
(2) Florida v. Bostick, 1991
(a) Facts -- bus sweep for narcotics
(b) Encounter is consensual as long as police don’t convey that answering questions is mandatory; would a reasonable persona feel free to disregard the police and go about their business?
(c) Totality of the circumstances analysis – would police conduct have communicated to a reasonable innocent person that the person was not free to decline requests or otherwise terminate the encounter
(3) IL v. Wadlow, 2000
(a) D sees cops cruising through neighborhood, in cars that might have been marked; runs away at full sprint
(b) Was this reasonable, articulable suspicion that D may have been involved in a crime?
(c) Rehnquist – adds a new detail to standard – must be “at least a minimal level of objective justification for making a stop.”
(i) Minimal means minimal – Terry stops are now justified on truly minor facts
(ii) But still must articulate more than an inchoate and unparticularized suspicion or ‘hunch’ of criminal activity.
(iii) “commonsense judgments and inferences about human behavior”
1. does sprinting away from the cops necessarily mean guilt?
2. what about the pervasive fear of cops in high crime or minority neighborhoods?
3. courts are supposed to make commonsense judgments, but are too far removed from reality to do so – especially privileged Supreme Court justices
4. don’t forget that after-the-fact justification can’t forget that cops did find something via their illegal seizure
vi) Terry stops and the Constitution
(1) Different ways to read the Constitution
(a) Originalist – what would words mean to the founding generation
(b) Text
(c) Functionalist – purposeful – how it suits today’s society
(d) Practical – needs and capabilities of police – public policy analysis
(2) Critical to Terry stops is the public policy analysis
(a) Pragmatic decisions
(b) Full panoply protections are bad public policy because they tie hands of police
(3) “reasonable, articulable suspicion” is a compromise, a flexible look at the 4th am.
(a) Underlying question, however – is this the right balance?
(b) Floodgates opened for greater police power ( later “special needs” cases
vii) “special needs” Terry stops
(1) International borders
(a) No reasonable expectation of privacy at a border

(b) Border searches are an exception to both the PC and RAS requirements

(c) Society has decided it is important to regulate what comes over the border; smuggling an issue even in colonial days

(i) US v. Flores-Montano, 2004 – disassembling a gas tank ok

(ii) Only strip searches and x-rays remain off-limits to police unless there is RAS

(2) Internal border checkpoints
(a) US v. Martinez-Fuertes, 1976
(b) no warrant, no PC or RAS required
(i) remains good law at the border, especially in the war on terrorism and on illegal immigration
(c) could have made functional, purposeful arguments – ie, checkpoints are better places to have border searches because borders themselves are overcrowded and inconvenient; relieve time and pressure on actual borders; border not a discrete line but conceivably 50 miles wide
(d) Actual analysis used: balancing of individual and governmental interests
(i) classic approach of Warren court
(ii) border searches and stopping illegal immigration are very important
(iii) privacy interests are minimal
(e) significance of balancing test:
(i) reinforces idea of Terry balancing
(ii) strengthens idea of balancing tests within 4th amendment inquiries
(iii) universally applicable to any “special needs” cases, unlike functional analysis
(f) racial profiling
(i) condoned it – as “clearly relevant to the law enforcement need to be served.”
1. Assume it is ok because it is reasonable
2. However, normally a test of constitutionality is not “reasonableness” but “strict scrutiny” – behavior is assumed unconstitutional and presumption is rebutted only by showing a compelling governmental need
(ii) most exhaustive treatment of racial profiling by Supreme Court to date
(iii) costs of profiling
1. ruined community/police relationships
2. replaces RAS with race, leading to more privacy violations for some races than others
3. targeting a race ( more convictions of that race than others ( more targeting of that race
(3) roadblocks
(a) DE v. Prouse, 1979; Brown v. TX, 1979
(b) Balancing test of Martinez-Fuertes employed
(c) suspicionless police stops found unconstitutional despite watering down of 4th am.
(d) need some reason to do a suspicionless stop – police cannot arbitrarily flag down drivers and stop them
(4) drunk driving checkpoints
(a) MI State Police v. Sitz, 1990
(b) Need must be beyond ordinary law enforcement needs – the general ferreting out of crime
(i) Slippery slope argument – stopping crime will always be a significant governmental interest and if police could do roadblock searches at will, the 4th am wouldn’t mean anything
(c) Balancing test finds such stops ok:
(i) Here, government has a significant interest in protecting drivers against drunks
(ii) Minimum privacy invasion during “encounter”
(iii) No car search
(iv) No police discretion involved in who was being stopped
(v) Drunks are an immediate threat
(5) narcotics checkpoints
(a) Indianapolis v. Edmond, 2000
(b) Court finds this to be a general law enforcement checkpoint, despite distinct factual analogies to balanced factors in Sitz
(i) Backtracking to avoid the slippery slope 
(ii) Court doesn’t want to get into making judicial determinations of the importance of stopping certain crimes – avoid a checkpoint society
(6) Information-gathering roadblock
(a) IL v. Lidster, 2004
(b) Roadblock to gain information is ok. Just looking for information about hit and run.
(i) *police motives, however, are not what the court makes them out to be.  
(ii) Trying to get around Edmond to hold in favor of the government
3) Remedies for Violations of the 4th Amendment
a) Typical remedies for Constitutional violations are in the torts arena

i) an injunction if the violation is ongoing (useless in criminal context)

ii) money damages

iii) number of suits brought in torts is actually very small

b) what is the best method of deterring constitutional violations?  Nothing has been completely successful thus far.
i) Is this because 4th am law uses standards, and not rules? It is difficult to determine Ds rights …

ii) Dollar judgments not useful because they are after-the-fact and the cops themselves don’t have to pay – it’s the government that does
iii) Offended persons also fail to bring suit, especially if no evidence is found from the illegal search

c) Exclusionary Rule

i) Belief that the only way to deter is to take away the incentive to violate rights – the evidence itself

ii) Problems with this theory:
(1) Constitutional rights are not always violated just to make a conviction.  What about police intimidation tactics, and other informal law enforcement techniques?  Prevalent in cities like LA and New Orleans.
(2) Suppression rule has no deterrent effect on incompetence

(3) Suppression doesn’t help those with no standing to challenge, or those who aren’t being charged with a crime

(a) Cops glad to illegally collect evidence from A to convict B, when B cannot challenge and remedy is of no value to A.

(b) This is especially critical in complex cases and immigration cases, where involved parties are numerous and many occupants may share a residence
(4) Might as well try to get all evidence – no big deal if excluded, because plenty of crimes go un-enforced anyway

iii) It is unknown whether threat of evidence exclusion or basic respect for 4th amendment is at the real heart of proper police behavior

(1) There is a culture of compliance with the law within the field of law enforcement
(2) Although, degree of compliance with law varies depending on different prosecutor’s offices

iv) Origins of Exclusionary Rule 
(1) Fremont v. Weeks case provides federal rule of exclusion
(2) Rule not binding on states – Wolf v. CO, 1949 – not part of due process, but rather a trial court procedure

(a) Due process – only required adoption of rules “implicit in the concept of ordered liberty,” whatever that means

(b) Only 1/3 of states actually followed federal rule; states should be left to experiment with deterrents 

(3) Wolf reversed and Rule was applied to the states in Mapp v. OH, 1961

(a) Lists reasons that Wolf was wrongly decided
(i) More states now adopt exclusionary rule

(ii) Short period of experimentation assumed unsuccessful
(b) Why is the court so certain that only exclusion will provide the necessary deterrence?

(i) Cops motivated by convictions

(ii) No other remedies seem to work

(c) Radical reinterpretation of the Constitution

v) Fruit of the Poisonous Tree Doctrine

(1) Wong Sun v. US, 1963
(2) Suppress not only direct evidence gathered by illegal search, but also indirect fruits like:
(a) Testimony and physical evidence that would not have been found but for the violation

(b) In this case, illegal search of A suppresses evidence for B, C, and D

(3) Remember that person seeking to suppress under Poisonous Tree must have standing
(a) Illegal evidence can always be used against those who have no standing to suppress
(4) exceptions to doctrine:

(a) Inevitable discovery – Nix case – if police had plans for investigation and/or searches that would have led to the evidence anyway --  least rare exception, especially when combined with inventory searches
(b) Independent source – enough information w/out illegal search to prosecute anyway; could theoretically undercut 4-corners warrant requirement by overriding finding of insufficient PC; prosecutor argues that some facts simply weren’t included in the warrant application
(c) Intervening act of free will – situation where arrest was illegal, but afterwards, defendant voluntarily returned to police to confess

(d) Attenuation – Nardone case – causal chain is too long and degree of blame on illegal search too speculative
(e) Impeachment – US v. Havens, 1980 – can use illegally collected evidence or testimony to impeach the direct or cross-examined testimony of a witness at trial – whether that lie is directly or indirectly stated
(i) Defendants who had evidence suppressed are less likely to testify

(ii) Defendants who testify are more likely to be exonerated

(iii) Deterrent value of suppression thus undercut

vi) Good Faith Exception to the Exclusionary Rule

(1) US v. Leon, 1984

(a) Search with warrant that lower court deems insufficient in PC (borderline case)

(b) Supreme Court accepts finding of no PC to promulgate this rule, rather than simply overrule finding of no PC

(2) Evidence will not be excluded if cops proceeded on warrant 
(a) In objective good faith
(b) and with reliance that was objectively reasonable
(3) What drives the decision?

(a) Exclusionary rule is not a constitutional right, but a judicially created remedy; thus it can be circumscribed at will
(b) Exclusion is meant to deter warrantless searches.  Cops did get a warrant that was approved by a neutral magistrate, so deterrence worked.  Don’t want to penalize cops.
(i) But – incentive to test out weak applications and judge shop?

(c) Magistrate screwed up.  Deterring magistrate not the point of exclusionary rule; or, rule mis-aimed at magistrates because they have no stake in ferreting out crime (really?)

(i) But: executive and judicial branches work together and so must be deterred together

(4) Want to give cops one more tool; extraordinarily controversial when first decided.  However, has proven to be not so important after all.
(a) Not extended to warrantless searches

(b) Significance of Gates ultimately set in – rules were set for PC – if warrant was not substantially based, there could be no objective reliance on warrant – thus, Leon questions rarely arise.

(5) Leon won’t apply where:

(a) Franks issues
(b) No neutral magistrate

(c) Clearly lacking PC in application

(d) Failure to be specific about location and crime on face of warrant

4) Modern 4th Am. issues – wiretapping and electronic surveillance
a) history
i) 1920s – Olmsted – wire tapping didn’t implicate 4th am. because no trespass or seizure of a tangible item occurred

ii) 1967 – Katz and Burger v. NY – Olmsted overturned; reasonable expectation of privacy; Burger provides guidance as to what kinds of wiretapping statutes would satisfy 4th am.

b) Title III statutes 
i) compliance with these = compliance with 4th am.
ii) these and related statutes do not cover consensual interception, such as informants on the phone or bugged informants (although these may violate some state laws)

iii) more than a general search warrant required 

(1) requires permission of senior DOJ officials in addition to antecedent judicial review

(2) also, multiple PC determinations

(a) need to be very particular 
(b) a crime will be or has been committed, and certain persons will be or were involved

(c) proposed surveillance of certain types of conversations will bring results 
(d) type of phone to be bugged will be used to discuss the crimes
(e) room bugged is connected to the offense

(3) explain why alternative investigative techniques won’t work

(a) contradiction – need PC to get wiretap warrant, and PC comes from alternative investigative techniques…

(4) even more requirements for a “roving wiretap” – one that follows a person, not a phone

iv) authorization is for 30 days, with continuation upon showing of need.  If within 10 days, nothing useful is obtained, tapping discontinues.

v) Minimization requirement

(1) Scott v. US, 1978

(2) Under Title III, officers are not supposed to listen to nonpertinent calls.  Must make effort to minimize their interception.

(3) Rehnquist’s reasonableness test – under the totality of the circumstances, is it reasonable to do so?  Or is it nearly impossible?  
(a) Court holds that agents did not behave unreasonably in making no effort whatsoever to minimize – because how else would they know the calls were pertinent?

(4) Government takes this rule very seriously, unlike Scott court.  Keeps careful records of minimization efforts.
vi) Notice requirement – inform anyone intercepted (if known) that their conversation was intercepted

vii) Sealing – all records gathered and originals stored in sealed container signed by judge

c) Computers and electronic communications

i) Basic search rules apply to hard drives on PCs and files stored there.  Standard search warrant, with special ways of dealing with computer – ie, dump contents of hard drive rather than take whole computer.

ii) Real time interception of email

(1) Subject to Title III requirements because it is analogous to a phone call
(2) Not done frequently because subpoenas are easier

iii) PC required for descrambling of encrypted information

(1) Government – encouraging manufacturers to avoid manufacturing programs/products that encrypt

(2) Encryption – like flight, can lead to reasonable suspicion

iv) Subpoenas

(1) Get emails from the ISP

(a) Unopened mail – basic search warrant if still unopened 180 days after sending

(b) Opened and stored mail – subpoena 
(i) can also subpoena opened US mail
(ii) could theoretically subpoena anything, as long as there wasn’t a threat of evidence destruction.  Usually there is.

(iii) Motion to quash subpoenas rarely successful and available in only two circumstances:
1. no rational reason for information (but government need not disclose its purpose to the victim)

2. too burdensome to produce (but court might simply require narrowing of requests)

(2) No need for PC or reasonable, articulable suspicion

(3) After getting email from ISP, notice needs to be sent, but may be delayed if it would “interfere with an ongoing investigation” (100% of the time) – notice sent if giving up the investigation, or during arrest

(4) Absolutely no privacy protection in email

5) War on Terror and 4th Amendment Jurisprudence

a) The war on terror intersecting with criminal procedure – is terrorism a military act or a criminal act? 

i) Used to be considered a criminal act – the criminal procedure paradigm was really ingrained in the federal mind until shortly after 9/11.  First investigations into 9/11 were criminal investigations…

ii) New military terminology; the crim pro paradigm was not the one ultimately adopted.

iii) Is any international crime now going to be seen as a military problem rather than a criminal problem?  And what rules apply for the military?

b) Surveillance background – Katz and Burger require warrants before bugging takes place

i) Judicial approval before surveillance

ii) Notice and right to be heard afterwards

c) Katz – left open the important issue of national security cases, where events involve at least a claim of national security

i) Must the 4th am be complied with in these cases, or can the executive just issue an order for a wiretap?

d) US v. US District Court (Keith case), 1972

i) Conspiracy to bomb CIA office – a domestic national security issue
ii) Could have been handled as a standard criminal case, and a warrant obtained

iii) Instead, just bugged persons involved; no notice was given until the criminal discovery process

iv) Would have been illegal under Katz and Burger but for the national security issue…

v) Gov’t argues that 4th am requires reasonable behavior by the gov’t, and a warrantless wiretap was reasonable behavior in this context – where speed and stealth is important to national security.

vi) Very limited holding: 4th amendment applies when threat to national security is domestic in character – when target is within the US and threat is from a US citizen
(1) Does not rule on national security threats involving a foreign power
vii) Court invites Congress to develop a statutory regime that is less stringent than the 4th am to govern domestic terrorism cases, but Congress never follows through.  Thus Title III and state statutes still govern. 
e) Foreign Intelligence Surveillance Act (FISA) of 1978
i) Dealing with the problem of threats from foreign powers

ii) Law
(1) Requires warrants for bugging foreign agents

(2) However, process differs from Title III or ordinary warrant process
(a) For prior judicial approval, burden of proof is still PC.  However:

(i) no evidence of crimes being committed and/or likelihood of finding evidence via phone, etc, is required
(ii) Just need PC that the victim of the wiretap is a foreign power or an agent of a foreign power

(iii) And that facilities that are targets of bugs are used or will be used by a foreign power or its agents

(b) Judicial review by Foreign Intelligence Surveillance Court (FISC)
(c) No review or notification of surveillance after the fact.  No opportunity to challenge invasion of privacy.  This is a radical departure from normal criminal law protections, in the interests of national security.
(i) could have added an executive review after the fact, or a FISC court review.
iii) Effectual results

(1) Instant approval for foreign officials in the US – ambassadors and embassies – without a need to demonstrate nefarious behavior

(2) (doing business or engaging in international activity ususally isn’t enough to trigger bugging)
f) Reconsidering the relationship between the Search and Seizure clause and the Warrant clause of the 4th amendment

i) Title III, FISA, Keith case – all examine this relationship – does reasonableness really mean having a warrant, as Olmstead/Weeks originally established?

ii) Rabinowicz case
(1) Reasonableness doesn’t mean having a warrant – ie, border searches, checkpoints

(2) However, the link between reasonableness and a warrant is being very firmly upheld by the Supreme Court; refuses to compromise this idea, with the great exception of surveillance outside the US

(3) However, the principle has been slowly eroding over the years… with threats too big for warrants, and warrants too inconvenient, and government interests too important…

(4) So how does Bush’s warrantless surveillance program even hold up?

g) Bush’s warrantless surveillance program

i) Book doesn’t address possibility of domestic warrantless surveillance because no one believed this would even be a probability; between FISA and Title III they thought all ground was covered.

ii) Dec. 2005 – it is leaked that the administration has been intercepting phone calls without complying with FISA. 
iii) Constitutionally defensible?

(1) Authorized by Authorization for Use of Military Force?
(a) Force = right to engage in domestic wiretapping

(b) Congressional record silent as to this usage but “must have intended….”

(c) Unclear how courts will handle this claim; have been reading the Act broadly so far, in detention cases

(2) Or, because the executive power already has the authority to do this?

(a) US. v. Truong Ding Hong, 1980 – absent Congressional authority, the US can engage in warrantless collection of foreign intelligence in the US
(b) Inherent power that cannot be regulated by Congress
(c) Only “reasonableness” is required in wielding this power
iv) At stake with this issue:

(1) the notion that all wiretapping at home requires a warrant

(2) a broader question of the relationship between the 2 clauses of the 4th am.  

(a) Does reasonableness still mean a warrant?  

(b) How serious was this requirement at all?
v) The challenge will come from OR
(1) Islamic group mistakenly informed that it had been searched by surveillance

(2) NSA logs mistakenly turned over during discovery
(3) Suit to challenge surveillance will be taken up by Supreme Court

h) PATRIOT Act subpoena power

i) No more than power under ordinary criminal law
ii) Requirements for subpoenas
(1) Must be reasonable – not overbroad or burdensome

(2) However, no PC or reasonable suspicion required – just good faith

iii) May be more protective, even – because they must issue from FISC court, not just any law enforcement agent or prosecutor

i) Detention issues

i) In criminal law, reasonable articulable suspicion is required for temporary stops.  PC is required for arrests, with arraignment following shortly thereafter.

ii) Rumsfeld v. Padilla, 2004
(1) Jose Padilla detained in 2002 via material witness warrant, which are supposed to be temporary warrants

(2) Immediately transferred to military custody; suspected of planning to detonate a dirty bomb

(3) Failure to arraign/charge, appoint counsel, get copy of warrant or PC hearing

(4) Can the US gov’t arrest a US citizen within the US and hold him indefinitely, without following normal criminal procedure?

(a) Gov’t argues that Padilla is an agent of a foreign power, and the US is at war

(b) Functional equivalent of a POW

(5) Disturbing because: what are the limits of this doctrine?

(6) 18 USC 4001(a) – executives may not arrest anyone without following Congressionally authorized procedures, such as criminal procedure

(7) Padilla held until 2006, when he was indicted and transferred to the criminal system

(a) dodged a Supreme Court ruling on the original issue.

(b) Supreme Court held that the habeas claim was mooted and refused to hear case in criminal court
iii) Hamdi v. Rumsfeld, 2004
(1) Arrest of US citizen on Afghani battlefield; brought to US and held as an enemy combatant, so that normal criminal procedure would not apply
(2) Detention may be authorized by Authorization for the Use of Military Force

(a) concurring cites 18 USC 4001(a) as reason why detention was unlawful

(3) detention unlawful -- minimal due process rights – opportunity to challenge classification as an enemy combatant, but gov’t evidence is presumed true
iv) Razul v. Bush

(1) Military detention center in Guantanamo, Cuba, so US courts have no jurisdiction

(2) Case decided that habeas claims would be heard, but defendants would have very minimal due process rights

(a) Some kind of hearing re: enemy combatant status, but presumption to rebut is huge, and defendants have no counsel.  Discovery is also minimal; the full extent of gov’t knowledge is undiscoverable.

(3) Is this really better than nothing?

(4) Most interesting result – no one truly dangerous/important gets imprisoned at Guantanamo.  Go to “black sites” instead: locations and other prisoners unknown.

6) Confessions

a) Whether or not a confession is valid is a crucial issue that can make or break a case, affecting plea bargain leverage.  Usually cases that go to trial are cases where a confession never occurred.
b) Getting confessions is the prime goal of law enforcement and criminal investigation

c) 2 forms

i) Product of interrogation or interview – using trickery or some degree of compulsion

ii) Informants/undercover agents report it – the more complicated scenario, because D thinks they are fellow criminals

iii) These are important distinctions, because each are regulated differently by the Constitution

d) How they are used in court
i) Police called to stand to testify as to what D said (exception to hearsay rule)

ii) Tape recordings

iii) Written and signed documents

e) Confessions implicating others are not automatically admissible evidence

f) While searches and seizures are regulated primarily by one amendment, the 4th, confessions are regulated by many:  

i) the 5th am. self-incrimination clause and the 6th am. right to counsel

ii) the 5th and 14th am. due process clauses
7) Due Process analysis of Confessions
a) Bram v. US, 1897
i) Facts
(1) D accused of murdering a ship’s master

(2) Caught and questioned in Canada by abusive means; made to self-incriminate through trickery

ii) Is it clear that the 5th am applies in this case?

(1) “…nor shall be compelled in any criminal case to be a witness against himself.”

(a) Does the case begin at investigation or at indictment?

(b) What does it mean to be a witness against oneself?

(2) Really strong argument that this phrase of the 5th am relates to trial procedure only; should it be extended to out-of-court circumstances?

iii) Bram takes for granted that part of 5th am was to protect people from overbearing behavior of police collecting information about a crime.

(1) Is this a good interpretation?  The 5th amendment was specifically designed to protect against the abuses of investigative courts of England at the time, such as the Star Chamber.

iv) Bram also interesting because it provides a test of whether or not a confession is admissible:

(1) Must be free and voluntary

(a) Common law standard

(b) How is voluntariness defined? 

(i) The voluntariness standard has not amounted to much in American law

(c) What makes something involuntary?  If it is compelled by either fear of punishment or hope of a lesser punishment.
(i) Yet this is the basis of today’s plea bargaining system… Bram rule must not be so broad that it could knock the plea bargaining out of the picture.

v) Following the overbroad Bram test would make every confession inadmissible

vi) Bram had virtually no impact anyway because it pertained to federal law enforcement and that was such a small percentage of cases; could only apply to states through Due Process clause
b) Due process and Hurtado v. CA, 1884
i) No fundamental right to be indicted by a grand jury

ii) What constitutes due process?

(1) “long established procedures” are clearly due process, as DP is the traditional law of the land, the longstanding common law

(a) If some states didn’t use grand juries historically, this is ok

(2) Constitution is not fixed and due process can change – because longstanding processes must constantly be reevaluated

(3) Something is a violation of DP if it “shocks the conscience”

(4) DP is “so rooted in traditions and conscience so as to be fundamental”

(5) DP is “implicit in the concept of ordered liberty”

c) Brown v. MS, 1936

i) DP puts some limits on police behavior and criminal law

ii) First attempt to regulate police behavior in the states
iii) Confession not admissible if not voluntary, and torture leads to involuntary confessions
iv) Has potential to be read narrowly:

(1) Doesn’t use Bram’s language as to what makes something voluntary

(2) Brutality and violence at the very least are required to trigger regulation by evidence suppression

v) What is wrong with Brown’s approach?

(1) Doesn’t address subtler, psychological abuses

(2) Standard that puts a lot of pressure on factfinding 

(a) Reviewing courts defer to facts of trial court

(b) These cases could have untrustworthy factfinding – racially prejudiced, etc.
vi) Confessions are presumed valid “absent overreaching” by law enforcement officials

(1) CO v. Connelly, 1986

(a) Argument that confession was a product of unsuppressable mental illness is rejected by the court

(b) Proving that the voluntariness analysis will still survive in some contexts
d) The rest of the course deals with problems of psychological abuse and factfinding issues
i) Due process analysis of confession gives way to 5th and 6th amendment analysis – compelled self-incrimination and the right to counsel

ii) More protective, and lend themselves well to a narrower analysis

iii) Voluntariness is a standard that wasn’t as effective as the court wanted it to be
e) 1960s – turn to the 6th Amendment
8) The 6th Amendment and Confessions
a) “in all criminal proceedings, the accused shall enjoy the right… to have the assistance of counsel for his defense.”

(1) When do “criminal proceedings” begin?

(2) “enjoy the right…to have…counsel for his defense” 

(a) Negative right 
(i) historically, a right was a freedom from something 

(ii) here, freedom from interference by government if D wanted counsel 

(iii) marked departure from English criminal procedure

(b) positive right

(i) more modern idea of a right – entitlement to something

(ii) idea that state must assist D in getting a lawyer if he doesn’t have one

(c) both ideas intermingle today
b) what are the fundamental 6th amendment cases?

c) Powell v. Alabama, 1932 – Scottsborough Boy Case
i) Nine black boys hauled off train and accused of raping a white woman; all sentenced to death

ii) Most of the Ds were illiterate minors, with no money and no pro bono representation

iii) Special circumstances rule – if Ds are clearly unable to represent themselves, due process requires that the court provide an attorney

(1) Case extraordinarily complex

(2) Ds extraordinarily incapable

iv) Holding expanded in later cases

d) Johnson v. Zerbst, 1938
i) All waivers of constitutional rights must be voluntary

ii) In all federal criminal cases, indigent Ds must be given an attorney, even if there are no special circumstances

(1) Reasonable, orderly, fair trial requires participation of counsel
iii) Rule couldn’t yet apply to states because Bill of Rights not yet applicable to the states
e) Betts v. Brady, 1942

i) Dealt with state Ds in state court

ii) Holds that DP does not require application of 6th amendment to all state cases; only special circumstances

iii) Reasoning: it would be too radical of a break with the past to provide counsel for all Ds

(1) Decision supported by history and tradition; really no radical decision at all

(2) Money also needed for war

f) Gideon v. Wainwright, 1963

i) D accused of stealing from vending machines asks for lawyer at arraignment, claiming that the Supreme Court required it (incorrect)

(1) Warren court was really revolutionizing the popular idea of criminal law and individual rights

ii) On certiorari, specifically asked to overrule Betts

(1) Need overwhelming policy justification for overruling precedent

(2) But Black fails to do this in his opinion 

iii) Court ignores Betts as badly following “its own well-considered precedents”
(1) dangerous approach to legal reasoning 
(2) Douglas’ concurrence – 14th am requires application of all of Bill of Rights to the states (completely unsupported idea at the time)

iv) Harlan concurrence – Betts should be overruled for a different reason

(1) Special circumstances argument is only being given lip service anymore – court-appointed lawyers are rubber stamped

(2) Courts will always find special circumstances and this undermines integrity of the court

(a) Cannot just make rules up that aren’t really rules

(b) Cannot just leave legal reasoning behind to make simple policy decisions
(i) Like today’s court – infighting for ideological supremacy destroying court integrity

v) Result of Gideon

(1) Any indigent person accused of a felony with prison potential (1 year or more of jail) gets appointed counsel

(2) Misdemeanors – no right to an attorney, although many states will provide them

vi) Question remains:  D definitely gets the lawyer for trial, but can he have a lawyer even before that?

g) Right to counsel outside of trial

i) Massiah v. US, 1964

(1) 2 men indicted for drug trafficking; one pleads guilty and agrees to be a gov’t agent; is bugged and followed by an officer; first man makes incriminating statements; are these statements admissible at trial?

(2) At any “critical stage,” there is a right to counsel

(a) Virtually anything in front of a judge, or related to prosecution tactics

(b) Does include before formal proceedings, but this right doesn’t fall under the 6th am.

(i) This is for 5th am. and Miranda

(3) Decides when right to counsel attaches – at arraignment
(a) Start of formal adversarial proceedings

(4) Period between arraignment and trial “the most critical period”

(5) Analysis:

(a) Government has not interfered with right to counsel

(b) Confession is voluntary

(c) But – D has no knowledge that he is in an adversarial setting, and so no opportunity to insist upon the presence of his counsel
(i) Cannot waive right to counsel in this way

(d) Being indirectly interrogated by the government also qualified as a “critical moment” in the case

(6) Not addressed: fundamental ethical/professional standards violation

(a) Prosecutor should not be initiating contact with D without first contacting his lawyer (making a “proffer”
(b) “contact of a represented party”

(7) Result of this case

(a) incentive to sneak around and interrogate prior to arraignment

(b) interrogations with counsel present are less intimidating for the D ( less confessions
(c) incentive to put off arraignment after arrest?

(i) No – McNabb-Mallory Rule – cases decided in 1943, 1957 -- prolonging period between arrest and arraignment is an unacceptable delay

(d) Best for cops to arrest at night and question until the early morning when D can be arraigned

ii) Escobedo v. IL, 1964

(1) Confessions analysis
(a) Due process issues – voluntariness

(i) involuntary under Bram, but no torture issues, so not involuntary under Brown
(b) 6th am

(i) Interrogation before arraignment is a “critical stage”

(ii) Yet, 6th am protection hasn’t yet attached

(2) Does 6th am have any effect prior to indictment?  Yes, in very narrow circumstances

(a) Investigation is no longer general

(b) Suspect is in custody and he is targeted in particular

(c) Interrogations lead to incriminating statements

(d) Repeatedly requested assistance of already retained counsel, but was denied it

(e) No warning of right to remain silent

(3) Still good law, but holding so narrow it has not been applied since

(4) Why not just expand 6th am further?  Because the periods not already protected by the 6th am. are protected by the 5th, which directly addresses self-incrimination

iii) Brewer v. Williams, 1977

(1) Facts
(a) Mentally ill murderer D decides to turn himself in at town A, and is indicted in A, but will be prosecuted in town B.  Has one lawyer in each town.

(b) Needs transport from A to B – defense lawyers make cops promise not to interrogate on the way

(c) Cop tries to set D up to waive his right to counsel; then refuses to let counsel travel from A to B with D

(d) Cop preys on Ds religiosity to get him to lead them to the body.  Makes seemingly informal statements that prompt Ds response.

(2) Due process analysis – confession voluntary – only psychological compulsion

(3) Avoid 5th am (controversial) and decide case based on 6th am.

(4) Formal adversarial proceedings (indictment) have been triggered, so there is a right to counsel.  But has it been waived?

(5) An implied waiver is not constitutionally sufficient.
(a) Johnson v. Zerbst – relinquishment of constitutional rights must be intentional
(b) Implied waiver “falls far short”

(6) Need an express statement from defendant
(a) Confession itself is not the waiver

(b) Officer must ask if D intends to waive right to counsel immediately before accepting confession or incriminating statements
(c) Cannot assume that D remembers and applies previous warnings of right to counsel to a present situation.  May not understand what is at stake at any given moment.

(d) Waiver forms are often used

(7) Compare this requirement to consent searches – where far less warning is required

(a) Johnson v. Zerbst abandoned in 4th am context, with no principled explanation why

iv) Michigan v. Jackson, 1986

(1) Addresses police badgering – do you want your lawyer, do you want your lawyer now, do you want your lawyer still?
(2) D asked if he wants a lawyer; D agrees = “invocation of rights”

(a) Strong v. weak invocations
(i) Weak when assenting at arraignment

(ii) Strong when demanding in face of interrogation

(b) D waives right shortly after judge promises him counsel – his invocation was weak

(3) Once defendant invokes his right to counsel, he must have a lawyer present at all times and waiver is impossible unless that lawyer is there to witness it.
(a) Huge protection even though invocation of right was weak

(b) Even if not invoking counsel, waiver can only be made in presence of an attorney

(4) Very controversial case that strengthens doctrine of Brewer and provides even more D protection

(5) Exception to waiver rules if defendant initiates contact with police himself; no attorney is required here and defendant can waive his rights on his own
h) What is the meaning of 6th am. “interrogation?”  The jailhouse informant cases:
i) US v. Henry, 1980

(1) Government puts informant into jail cell with D and he asks D questions

(2) Subversive interrogation analogous to Massiah

(3) Not a valid confession because no lawyer was present

(4) Jailhouse informants cannot stimulate conversation with defendants

ii) Kuhlman v. Wilson, 1986
(1) Informant in cell or nearby with instructions only to listen to D

(2) No problem with 6th amendment because the informant is not stimulating the conversation

iii) Maine v. Moulton, 1985


(1) 6th amendment loophole

(2) Defendant commits 2 crimes

(a) Is indicted for X

(b) No charges pending for Y

(3) Informant placed in cell, asks questions

(a) 6th am applicable to crime X, but not crime Y

(b) No formal adversarial proceedings yet for Y
(4) The 6th amendment is crime-specific (charge-specific).  It doesn’t matter if the separate crimes are related factually.  
(a) Ie, drug importation, possession, and distribution are all separate crimes
(b) Texas v. Cobb, 2001

(c) will this decision hold up?  Probably, with current court composition.

(d) Law enforcement officials will purposefully withhold charges for some crimes but not others, just so that there is more time to gather evidence against the defendant for those other crimes

iv) Another 6th amendment loophole: informants must be working for government at time they hear of the crime to trigger the amendment’s protections
(1) Will not apply to independent, mercenary, or self-interested informants

9) Fifth Amendment
a) “no person shall be compelled in any criminal case to be a witness against himself.”

i) “witness against yourself” = give testimony against yourself

ii) What is “testimony?”
(1) Schmerber v. CA, 1966

(a) Blood test is not testimony – testimony is not the same thing as factual evidence
(2) Handwriting samples, fingerprints, voice samples, etc are all not testimony

(3) “cruel trilemma” test – traditional interpretation
(a) Any question that causes a D to:
(i) Confess and be found guilty

(ii) Lie and perjure himself

(iii) Remain silent and fact contempt
(b) Is testimonial evidence

(4) Hiibel v. Court of NV, 2004
(a) Identification isn’t incriminating – so a D must produce it

(b) Undercuts traditional definition of testimony

(5) Pennsylvania v. Muniz, 1990

(a) Routine booking questions are another exception to testimony

iii) Suggests that there needs to be inquiry into the purpose of the question – to seek incriminating information or not?

b) Bram suggests that the 5th am. may apply outside of trial – an extrajudicial provision

c) The idea that the 5th am. puts limits on confessions is controversial

i) More controversy with this amendment than the 4th and 6th amendments.  There, debates are marginal and the core principles of the amendment remain intact.
ii) 2 reasons for controversy

(1) Logic of 5th am. protections is bizarre compared to other privileges

(a) 4th am – protections grow weaker as criminality increases

(b) 5th am – protections grow stronger as criminality increases

(2) Tension over value of confessions

(a) Escobedo – reliance on confessions weakens law enforcement, limiting the government’s ability to fight crime in other ways
(i) systematically disfavored as having a dangerous potential for abuse.
(ii) Even the most benign cases involve psychological manipulation and fear

(b) White Escobedo dissent – complains that limiting admissibility of confessions will cripple law enforcement, as confessions are its fundamental pillar

(i) Confessions get to the heart of D intent – the mens rea

(ii) Allow 3rd parties to be implicated

(iii) More efficient cost-wise – no need for full-scale investigations

iii) Cultural divide -- courts uncomfortable with government forcing confessions, but also want people to take responsibility for their conduct.
iv) Should law enforcement need trump expansive interpretations of constitutional rights?

(1) 4th am – no Miranda warnings about right to refuse a search
(2) No 5th am rights in Terry stops

d) Miranda v. Arizona, 1966

i) Facts – D arrested for kidnapping and rape, interrogated for 2 hours, signs written confession without ever being orally informed of his rights – rights were written in the document signed

ii) Strange legal opinion

(1) Starts by reviewing content of old police manuals – not the facts, which are buried because they are not particularly offensive 

(2) The problem that Miranda is facially trying to remedy is not found in the facts, but in these manuals – the problem of nationwide police practice of tricky, psychological coercion of confessions.
iii) Problem actually even deeper than psychological interrogation tricks 

(1) D is arguable coerced anytime that he is removed from his comfortable environment

(2) Ultimate problem is with custodial interrogation – it is fundamentally coercive.

(3) Why is this a bad thing?

(a) Dissent argues that compulsion of a few is a small price to pay for good law enforcement

(b) Warren argues that this interrogation method is just as destructive of human dignity as physical coercion.
iv) Idea that this compulsion is a violation of human dignity is a philosophical, not a constitutional, concept
(1) Warren is looking beyond the text of the Constitution to the spirit of the document

(2) Judicial realists – fundamental rejection of traditional rules of legal reasoning and lawmaking

(3) Solution that the Court proposes is so specific that it is a fiction that states can experiment with other solutions; the measuring stick of “human dignity” is impossibly high

v) Judicial activism – supposed to provide a ruling for a case and controversy before the court, not make general policy decisions

(1) This is only partially ok due to the unique nature and power of the Supreme Court

vi) Warren court practices “representational reinforcement”

(1) Social problems are usually solved by voting

(2) However, this leaves minority groups without a remedy – because they have trouble vindicating their rights at the ballot box

(a) These minorities include criminals and criminal suspects

(b) Minorities are particularly susceptible to undue pressure – easily isolated and frightened

(3) Courts must provide this remedy; Constitutional tort system is inadequate
(4) Counterargument – if police abuse still really is a problem, a case that more accurately reflected this problem would have come before the court.  However – it is difficult to prove police misconduct
vii) Why shift from the voluntariness test?  Use it in the 6th am. arena…
(1) Too vague of a test – if all custodial interrogations are fundamentally coercive, how can anyone really truly know if a D confessed because of that compulsion or not?
(2) The Miranda warnings are a satisfactory substitute for the voluntariness test that is easy to measure

(a) Ds confession more likely to be voluntary if Miranda procedure is followed

(b) Warnings raise bar so that more confessions appear voluntary

viii) Miranda warning:

(1) Right to remain silent

(2) Any statement can and will be used against D in a court of law

(3) Right to have counsel present at interrogation

(a) Where does this right to counsel come from?  The 6th am. hasn’t been implicated.

(b) A new right is created, not specified in the Constitution

(c) New rights, like the exclusionary rule, are prophylactic rights meant to protect Constitutionally mandated rights.

(d) Creating new rights to protect the old is always a dangerous step – nontextual, judge-created Constitutional law
ix) Morality of the law

(1) Inner morality v. external morality

(a) Miranda is only externally moral – the law has procedural rules and its legitimacy is tied to how closely those rules are followed.

(b) Miranda appears moral on its face but it is illegitimate law beneath.

x) Consequences of Miranda

(1) Highly controversial when first decided

(2) The presence of a lawyer fundamentally changes an interrogation

(3) However, Miranda is no barrier to law enforcement and confessions at all

(4) Value probably lies in that more people are informed of their rights
xi) Warnings themselves – don’t have to be exactly quoted from Warren – but no material deviations are allowed because it is fundamentally important that D understand all rights

e) Custodial interrogation -- what does “custody” mean?

i) Berkemer v. McCarty, 1984

(1) A “custodial” arrest significantly interferes with movement

(2) Factors: length of time held, any movement/transportation, show of force

ii) Orozco v. Texas, 1969

(1) In Miranda, the coercive power of the state was evident from questioning at a police station

(2) Here, D not under formal arrest, but questioned in his own bedroom after police were invited in by a 3rd party

(3) Even in own home, encounter can be so coercive that the encounter = custody
iii) Clearly non-custodial circumstances

(1) Going voluntarily to the police station – not custody unless arrested or otherwise restrained from leaving when desired

(2) Berkemer – traffic stops are non-custodial so there is no need for the Miranda warnings

(a) Wasn’t told he was under arrest

(b) Entire encounter was public, thus decreasing coercive feel of the situation and making the D feel less vulnerable

(c) Short duration of encounter

(d) If stops triggered Miranda, police would have more trouble collecting information; investigation suspicious persons and events by questioning is fundamental to law enforcement

(3) Minnesota v. Murphy, 1984

(a) Confession to counselor, then probation officer – voluntary?

(b) Yes – no police station involved; meetings were mutually established
(i) Counterargument – if failing to make meeting, would have been sent back to jail 

(c) People already convicted – in jail or on probation – have significantly less constitutional rights

f) Custodial interrogation – what does “interrogation” mean?
i) Rhode Island v. Innis, 1980 defines interrogation – “express questioning or its functional equivalent”
(1) Facts:  murder suspect arrested, put in van with 4 officers, who converse among each other about tragedy of children finding the missing murder weapon

(2) In Brewer, a 6th am. cases, the court found direct address to a D, knowing his specific weaknesses, was interrogation

(3) This case – neither direct address nor special knowledge about the D – so no interrogation
(a) Not an overruling of Brewer because that case dealt with the serious issue of contact with represented parties
(b) Thus the 6th am. is a more strict right-to-counsel rule

(4) Court trying to narrow scope of Miranda – absent the compulsion of purposefully directed questioning, the inherent coercive nature of a custodial interrogation is acceptable

(a) Miranda at its very minimum
ii) Illinois v. Perkins, 1990
(1) Jailhouse informant tips off cops re: murder committed by prisoner; informant and undercover cop placed in ward and set D up to admit to murder
(2) Is this question admissible?

(a) No problem under 4th – meets voluntariness test
(b) No problem under 6th – not arraigned for crime confessed

(c) No due process problem – also meets voluntariness test

(i) Unless considering totality of the circumstances – where jail environment coerces prisoners into confessing crimes in order to be seen as tough

(3) Clearly the D was in custody, but…

(4) D not interrogated because he was unaware that the informants were government agents and thus unable to experience any coercion.
(a) Purpose of 5th am protection was to decrease coercive pressure on Ds

(b) Different than 6th am – protect the accuseds’ right to counsel
(5) Court thus approves “mere strategic trickery” for getting confessions; does not trigger Miranda
(a) This idea is in tension with Miranda – court was opposed to psychological games

(b) Miranda may have been meant to eradicate unknown police trickeries as well

(i) Fake social workers and counselors, for example

(c) Fulmanente – due process violation for jailhouse informant to offer promise to protect D in exchange for confession

iii) Pennsylvania v. Muniz, 1990

(1) Routine booking questions and substance abuse tests are exempt from Miranda
(2) Name, address, DOB, license – questions normally attendant to arrest and custody

(3) Only received 4 votes, but remains unchallenged today

g) after being read Miranda rights, D has 3 choices
i) Waiver
ii) Invocation -- refuse to waive – refuse to speak, and ask for a lawyer 

iii) Say nothing at all

(1) Least common scenario

(2) What effect does it have on police behavior?

(a) No waiver

(b) No invocation of rights ( police can keep asking questions and trying to explain rights

10) Waivers of Miranda rights

a) Waiver of rights but no invocation of counsel
i) Miranda places a heavy burden on the gov’t to prove waiver

(1) Preponderance of the evidence

(a) CO v. Connelly

(b) In tension with Miranda; in most Constitutional cases, the burden is “clear and convincing,” the highest standard possible
ii) it is not presumed by silence or confessions eventually obtained
iii) need a waiver be expressly given?
(1) CO v. Connelly suggests yes, but…

(2) NC v. Butler, 1979

(a) Waiver form given to D; refused to sign it, but said he’d talk
(i) Behavior implied that he didn’t really want to waive his rights; he didn’t really want anything used against him in court

(b) Oral waiver is enough here

(i) Where a rock-solid waiver is lacking, the court will often decide that the gov’t has made a strong enough case

(ii) No waiver = no talk + no sign

1. Here, talk + no sign = waiver

(c) Case uncomfortably at the border line

iv) Moran v. Bubine, 1986

(1) Facts: 

(a) D arrested; waived rights and confessed to murder without requesting a lawyer

(b) During interrogation, sister actually obtained a lawyer for him

(c) *police told lawyer that no interrogation was occurring, and didn’t tell D that he had a lawyer

(2) Held admissible because D explicitly waived his rights after warnings were given

(3) Argument that confession shouldn’t have been admitted due to chicanery of police

(a) Interposed themselves between lawyer and client; this was viewed as very serious in Escobedo

(i) However, Escobedo was a 6th am. case

(b) Ultimately, information that D doesn’t know during decision-making process doesn’t matter – doesn’t hurt him.

(4) Court believes that “confessions are essential” and this trumps Miranda perspective that confessions are suspect

(a) Decision invites delay between arrest and arraignment – keep D isolated from lawyers as long as possible

(b) One reason why many state courts have disagreed with Supreme Court position
v) Miller v. Fenton, 1986

(1) Status of tricks in 5th am. jurisprudence -- Miranda made it clear that tricks are unacceptable

(2) Facts of case: 

(a) Give D factually untrue information – that victim remained alive longer than she had

(b) Influence Ds feeling about the case – the psychological impact of it

(c) Tell D he is not a criminal – just in need of medical help

(3) Held admissible… eroding heavy burden on gov’t to prove waiver

b) Waivers after right to remain silent and right to counsel has been invoked
i) critical to remember that there is different analysis for right to silence and right to counsel
ii) analyses are factually based and the issue is frequently litigated
iii) Right to remain silent
(1) If invoked, police must stop questioning and badgering.  There can be no re-discussion of the issue.

(2) Police can restart interrogation if D initiates the contact and starts the process all over again.  Gov’t usually then re-reads Miranda.

(a) for the confession to be valid, there must be a valid waiver. 

(3) These 2 scenarios account for 99% of the time
iv) Michigan v. Moseley, 1975

(1) Facts

(a) D is read his rights and he invokes right to remain silent about crime A.

(b) Different cops at different station advise of rights, then question about B.

(2) Upheld as a narrow exception to invocation of rights 
(3) Suggests that invocation of right to remain silent only attaches to crime initially questioned about
(4) Case uncertain as to what was the deciding factor – location? Time? 

(a) Check lower court rulings to see better where jurisdictions draw the line

v) Right to counsel

(1) When does invocation of right to counsel occur?

(a) Davis v. U.S., 1994

(i) Must clearly ask for counsel so that a reasonable officer would understand request

(ii) Otherwise, questioning may continue

(iii) No half-baked invocations

1. in tension with Miranda: why not make police just ask clarifying questions regarding invocation of counsel?
2. fundamentally not in compliance with Zerbst “knowing” waiver

(iv) strictly a policy decision – government wants confessions
(2) Edwards v. Arizona, 1981
(a) Facts: 
(i) D arrested and read his rights.  He said he was “willing to be questioned.”
1. valid waiver under NC v. Butler
(ii) denied charges and said he wanted to make a deal
(iii) before talking to attorney general, he decides he wants a lawyer.  All questioning stops.
(iv) Next day, hauled out of jail and told he “had to talk.”  Protested and said he wanted a lawyer.
(v) Eventually decides he is willing to talk, but no tape recorder.  D thinking he was “off the record” and that somehow his confession wouldn’t be admissible
(b) Not a valid confession, despite ruling in N.C. v. Butler
(i) Case controversial because of tension of what = valid waiver
(c) Key fact: all of the questioning happened after D invoked right to counsel.  The police needed to stop all questioning and there could be no valid waiver during police initiated contact unless an attorney was present.
(d)  Tightens up on Miranda again
(3) Arizona v. Robertson, 1988
(a)  In conflict with the reasoning behind MI v. Moseley, allowing a second bite at the apple – this time in the invocation of counsel context
(b) Right to counsel attaches to all crimes prosecuted for, not just crimes questioned about when right was invoked – suggesting that this right is more fundamental than the right to remain silent
(i) Poor reasoning – in reality, court has neither the majority to follow Moseley nor to overrule it as wrongly decided
(ii) In minor areas of the law, these weak rules and weak reasonings can be tolerated
1. inconsistent exceptions are factually rare, so follow stare decisis
11)  Constitutional status of Miranda 
a) The Constitutional status of Miranda greatly affects the interpretation of the decision, and the remedies available when Miranda is violated.
b) Immediately after Miranda was decided, Congress passed a statute that purported to overrule the decision

i) 18 U.S.C. § 3501
(1) Confessions would be admissible if voluntary, regardless of whether or not Miranda was complied with
ii) Statute was ignored by prosecutors, who presumed Miranda was good law and worked around it
iii) The 4th circuit finally demanded that the issue be briefed for an appeal taken in 2000 (Dickerson)
c) Later cases also cut at the foundations of Miranda

i) Conservatives disliked Warren’s interpretation of the 5th am. for both its policy and its lack of foundation in the text of the Constitution

ii) Tucker, Quarles, Elstad all helped lay the foundations for Miranda’s overruling

(1) Elstad called Miranda a “rule” that “serves” the 5th am., “sweeping more broadly than the amendment itself.” -- Rehnquist
(2) As a prophylactic, extra-constitutional rule, Miranda is meant only to protect those rights guaranteed by the 5th am.
(a)  it could be triggered in the absence of a 5th am. violation
(b)  it could be violated even in the absence of a constitutional harm

iii) Opposition tries to shake Miranda loose from the 5th am so it can’t be applied to the states
d) Dickerson v. U.S., 2000

i) 18 U.S.C. § 3501 would be valid unless in conflict with the Constitution

(1) If Miranda truly sweeps braoder than the 5th am, than Miranda is not Constitutionally mandated and Congress has the right to regulate this area
ii) Case decided once and for all that Miranda is a constitutional rule

(1) Rehnquist majority v. Scalia minority, with Rehnquist arguing that Miranda is constitutional!
iii) Poor legal reasoning
(1) Must be constitutional because Miranda was meant to apply to states

(2) Warren court intended it to be constitutional

(3) Tucker, Quarles, and Elstad holdings were mere “language” and “dicta”

iv) Fundamentally, Rehnquist followed stare decisis

(1) Miranda was not merely precedent – it was super-precedent
(a) A decision so ingrained in the national consciousness that special circumstances were needed to overrule it

(2) Stare decisis is a middle ground position to take on Miranda, when the only coherent points of view on it are the extremes:
(a) absolutely Constitutional, or absolutely unconstitutional

(3) Rehnquist is a true judicial conservative – follows an old style characterized by respect for precedent, rather than the new style which encourages “right” decisionmaking no matter what precedent must be overturned

(a) Scalia furious because he had desperately wanted to overturn Miranda, and the opportunity has now gone forever

v) Calls Miranda a “constitutional rule” (can’t actually bear to write the words “Constitutionally mandated”)

vi) Scalia, dissenting, outright refuses to apply Miranda, thus throwing stare decisis by the wayside – new radical model of judging where the “right” result is more important than stare decisis
(1) Destructive of court reputation

(2) Judging becomes a political squabble

12) Fruit of the Poisonous Tree and the 5th Amendment
a) Used in both 4th and 6th amendment contexts to suppress not only evidence directly seized by an illegal search or illegal interrogation, but also all evidence that would not have been found “but for” the constitutional violation

b) Miranda follows the basic rule that illegally obtained confessions are suppressable…

i) Exceptions: 

ii) NY v. Quarles, 1984

(1) D chased into supermarket, where he disposes of weapon before arrest; arresting officers ask after it before reading Miranda warnings, and D tells them

(2) No Miranda warnings required if public safety is at stake

(a) Incentives for good policing – don’t scare Ds by reading them Miranda rights when you want answers to questions ASAP and at any cost.

(3) Why not just suppress this information anyway?  Surely the gov’t should just be satisfied to protect the public safety
(a) Court just hates Miranda

(4) Problem with this rule – when would a confession not implicate public safety?  Violent criminals, etc…  The exception runs the risk of swallowing the rule, although the court has interpreted it fairly narrowly so far.

iii) Harris v. NY, 1971

(1) Even evidence is suppressed after a Miranda violation, illegal confession can still be used for impeachment purposes

(a) With the exception of if the interrogation violates due process by “shocking the conscience”

(2) Much like illegally seized evidence in the 4th am. context.

(3) How does this affect policing?

(a) Huge incentive to get confessions illegally just to get information to impeach D

(b) Forces D to avoid taking the stand, weakening his case

(c) Suits for constitutional torts are generally unsuccessful, especially given Miranda’s tenuous constitutional foundation

c) What about fruits of illegal confessions?  While in 4th am. law, all types of fruits are treated the same way (with suppression), in 5th am. law there are 3 types of fruits, all treated differently:
i) Ds own confession, made legally a second time after a first illegal confession in which the Miranda rights weren’t read 
(1) OR v. Elstad, 1985

(a) Before kid is arrested, he makes a brief confession in response to vague police questioning; later, after Miranda is read, he makes a full confession

(b) Brief confession is not illegal because D wasn’t yet under arrest

(c) Miranda is not constitutionally required anyway

(2) Line of cases sets up problem where police have an incentive to use 2-part interrogations

(a) Avoid Mirandizing so that D keeps talking

(b) Be coercive in the beginning, then get a confession immediately after Miranda

(3) Missouri v. Siebert, 2004

(a) 2-part interrogation has now become standard police practice; this time, confession obtained in second part is deemed inadmissible and Elstad is practically invalidated
(b) No clear majority opinion

(i) Plurality distinguishes case from Elstad because in Elstad, the first Miranda violation was accidental, not intentional

(ii) Kennedy concurs just to deny a majority opinion

(iii) Dissent claims that the facts are essentially the same as Elstad

(c) New rule – maybe some fruit of the poisonous tree is forbidden for the 5th am., if the first un-Mirandized confession was purposefully rather than accidentally obtained.
(d) Ruling uncertain; new court will probably favor Elstad

ii) Testimony from a 3rd party, implicated during an illegal confession

(1) MI v. Tucker, 1974

(a) Pre-Miranda events, post-Miranda case; police notified D of some rights but left part about right to counsel out

(b) Led to implication of a 3rd party who later testified against D

(c) No suppression required because either:

(d) Poisonous Tree doctrine does not apply because Miranda is a prophylactic, not constitutional, rule (argument made moot by Dickenson)
(e) Or, this is an exception to the doctrine because of the intervening acts of the 3rd party’s free will; need not have given testimony
(f) Unknown if Tucker is still good case law

iii) Physical evidence found after an illegal confession
(a) US v. Patane, 2004
(i) arrest D and try to read him rights, but he interrupts because he “knows his rights” and the warning is never completed.  Get D to confess to location of gun in house.
(ii) treated as a violation of Miranda.  Why?
1. So cops wouldn’t start assuming that Ds knew their rights from tv.  Must read rights and get a real waiver
(iii) another incoherent opinion
1. 3 votes for idea that Poisonous Tree should not apply, but even if it did apply, it should not apply to non-testimonial evidence because the 5th am. only mentions “testimony.”
2. 2 don’t join majority even though they agree – just don’t want to give a majority to Thomas who wanted Miranda overruled and wants to relitigate Dickenson
a. Thomas, Rehnquist, and Scalia still maintaining that Miranda is wrong
3. Dissent – shouldn’t be admissible, as Fruit of the Poisonous Tree
(iv) will most likely remain the rule
iv) Ultimately, the law in this arena is still very uncertain and may not be good law.  Must see what happens with later cases.
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