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4th Amd. Analysis


1. 4th Amd. Implicated? 



i) Govt. action? 



ii) Was there a search or seizure? 

a) Search: Katz v. U.S.: Search b/c D had a reasonable expectation of privacy in the phone booth. 4th Amd. protects people not places (Unlike old Boyd property based approach.) 

Reasonable Expectation of Privacy: Subjective expectation coupled with society's recognition of what is reasonable. 

When determining whether a D had a REP, Ct. is basically making a policy decision about whether the police activity at issue requires judicial supervision.




b) Open Fields vs. Curtilage – REP or not?
i) Open Fields: U.S. v. Dunn No REP in open fields (even though govt. agents committed tortious TP to observe activity on which later warrant was based.) 

ii) Curtilage: Must be area that is intimately connected w/ the house. Whether an area is curtilage or not depends on how close it is to the house, what it is used for and steps taken by owner to protect it.

Note: S.Ct. has never accepted the notion of business curtilage. 




c) REP or not? 




i) In a conversation? 

Depends on the participants to the conversation. If one of them agrees to wear a wire, then its not a search for police to listen to the transmission b/c no REP b/c anytime you tell anybody anything, you accept the risk that you may be talking to a police informant. 





ii) Bank records? 

U.S. v. Miller: Never have a REP b/c you voluntarily gave the records to the bank. 

iii) Phone numbers dialed? 

No REP b/c you voluntarily turned that info over when you dial the phone.

iv) Garbage left in an opaque can? 

Depends on where the can is. If it is at the curb, then no REP b/c you voluntarily turned it over to the public by putting it there.  If it is outside the house but not at the curb, then it's in the curtilage. 





v) Inside of a home? 

Monitoring a canister inside of home violated REP. But it depends on the method used to monitor. If the police officer is standing on a public sidewalk, looking in your window and sees your weed, you have no REP. Standing outside on a public sidewalk looking in your window is not a search. 

vi) Thermal imaging devices vs. Drug-Sniffing dogs: 



Thermal Imaging: Yes, REP. Novel technology. 

Drug-Sniffing Dog: No REP. Limited disclosure. Common technology. 

vii) What an item feels like? 

U.S. v. Bond: Depends on how the feeling was done. If it’s the kind of feel that anyone would do, no REP. If the police went out of their to manipulate the bag then REP. 

viii) Inside a car? 

If car parked in public, police can look in the window. IF the police enter the car, then have to do full 4th analysis. 




d) Seizure: Not usually at issue. 

Terry (1968): Officer by means of physical force or show of authority, in some way restrains the person's liberty.  

Chesternut (1988): A RP would believe that he or she is not "free to leave." 

Bostick (1991): A RP would not feel free to decline the officer's requests or otherwise terminate the encounter. 



If no to either, then 4th not implicated and evidence comes in. 


2. If 4th implicated, then was there a valid criminal search warrant? 



i) Issued by an impartial and independent mag.? 



ii) Based on criminal pc? 




a) Defining Probable Cause




i) Has a topical focus: Police had PC to believe that… 

I) Something seizable is at the place they want to search and that seizable stuff is there at the time the warrant is executed. This includes ev., fruits of crime, instrumentalities of crime, persons, etc. 

II) The object they want to seize is ev., fruit, etc. 

III) Person they are looking for committed or is committing a crime.




b) Evidence to determine PC




i) Affiant's personal observations 





ii) Another person's observations told to the affiant. 






I) Presumption of reliability for named informants






II) More issues depending on the info given w/ anonymous informants. 

Ill. v. Gates: Under totality of circs, in the affidavit, is there a fair probability that ev. or contraband will be found in the place at issue. Deficiency in veracity or reliability maybe compensated for by strong showing in another area. ?


iii) Particularity requirement met? 


iv) Executed properly? 

3. If no valid warrant, then search or seizure reasonable anyway? 



i) PC + No warrant 




I) Exigent Circs – Fleeing Suspect Warden v. Hayden




Rationale: Too dangerous for police to wait to get a warrant. 

Scope: Driven by rationale. Limited to places suspect might be or weapon, if there is one, might be. Once the police have the suspect or weapon, they have to stop searching. (Or get a warrant to continue or have another doctrine to justify expanded scope) 

II) Exigent Circs – Destruction of Evidence Mendez v. Colorado and U.S. v. Dickerson (different Dickerson) 

Police need pc to believe the place contained something seizable. Do NOT need pc to believe destruction of ev. is ongoing or imminent.  

Scope: As soon as police find and secure ev., the doctrine is over and police have to stop searching and get warrant or come up w/ an additional doctrine. 

Illionois v. McArthur: Ct. extended destruction of ev. to cover seizure. 




III) Exigent Circs – Injured Crime Victim Mincey v. AZ 





? 




IV) Plain View

If officer is standing in a place she has right to be and from that place can reach the item and immediately tell w/o any additional search that the item is something seizable, then she can seize it. (Remember drugs thru window hypo. Cop can't enter to seize drugs w/o warrant unless it looks like someone in the house is about to destroy drugs, but that entry would be base on exigent circs/destruction of ev.) 




V) Auto Exception

Police have to have pc to believe that something seizable is in the vehicle and the doctrine will excuse a warrant. Doctrine driven by exigency which is created by the vehicle's mobility. Vehicle has to be operable as opposed to up on blocks w/ no engine. Can be in a parking lot or in a driveway. If the car is in the driveway of a home, then it is in the curtilage and police would need grounds to get onto the curtilage. Police can search the trunk. 

Acevedo: Police can search closed containers in the car and in the trunk. 

Chambers: If it is mobile, then the police can tow the vehicle some place safe to search it. Scope is the same for vehicle as it would have been on the highway. 

Ca. v. Carney: Mobile homes. If it is mobile on the highway like a car, then it is treated like a car. If its stationary and hooked up to water, etc. then it is treated like home. 

VI) Closed Containers: 

A)  If it is in a vehicle that's mobile then it comes under the auto exception. 

B) If the item could found in a container of this size, then they can open the container

C) Chadwick: If a closed container is outside a vehicle and police have pc to think there is something in a container, i.e. briefcase, then they can't search the container w/o a warrant. But they can seize it until they get a warrant. 


Seizures




I) Arrests In Public
U.S. v. Watson: Pc arrest in public fine. All police need is pc to believe D committed a felony. 

Misdemeanors: No warrant. Offense must be committed in officers presence. 




II) Arrests at Home
Police need arrest warrant (and therefore pc for arrest warrant) to enter D's home to arrest him.  Do not need search warrant to enter D's home b/c it is reasonable to require citizens to open their door to the police when they knock w/ a warrant. Therefore, arrest warrant carries w/ it the implicit authority to enter D's home. 

Bottom Line: Police need arrest warrant and reason to believe D is at home to arrest D at home. 




III) 3rd Person's Home
If police have an arrest warrant for D and reason to believe he is at someone else's house, then police cannot enter 3rd party's home w/o a search warrant or an exception to the warrant requirement. 

Rationale: B/c 3rd party has a REP in her own home and police have no reason to believe 3rd party committed a crime. 



ii) No PC and No warrant




a) Search Doctrines





I) Frisk of person – requires R/S





II) Enter D's home to arrest D (requires ARREST warrant) 






Scope: D's person and lunging range






See above. 





III) SIA






Automatic w/ valid custodial arrest

Scope: (Chimel v. California)Arrestee's person and lunging range to remove any weapon D's person or any weapon he could reach. Includes closed containers w/in lunging range. 

Belton: By direct analogy to Chimel, Police can search the passenger area of a car incident to an arrest. But police can't search trunk under this doctrine. 





IV) Inventory Searches
A) Of Cars: Colorado v. Bertine: Police can take your car into custody and do an inventory search. Can do so b/c you are under arrest and no one w/ you to drive your car home or can take your car into custody b/c you have expired tags, etc. 

B) Of people: Once police have arrested you and taken you into custody, they can do an inventory search at the police station that is more extensive than SIA. 





V) Protective sweep

Limited = Closets or immediately adjoining areas/rooms. Closed containers (other than the closet) are off limits b/c the point of the sweep is to look for people who could harm the police or frustrate the arrest. Automatic. 

Broad = All officer needs is articulable suspicion that the rest of the house contains someone who could frustrate the purpose of the arrest or harm the officer. 




b) Seizure Doctrines





I) Whren 

Police can make a traffic stop (seizure) as long as they have an objectively valid reason to do so. In this case, D broke a traffic law. Courts do not look at the subjective motivation of the officer making the stop. 





II) Brief Terry (investigative) stop (and frisk – Search doctrine) 






Police only need Reasonable Suspicion that criminal activity is afoot. 

Terry: Stop is more limited in scope then SIA. Police can only do pat down. To reach into a D's pockets, cop would have to feel something during pat down that gave her PC to search the pocket. I.e., feel something like drugs or a weapon. Can't manipulate pockets. But if cop feels something during pat down she can search w/o warrant b/c of exigency. No time to get warrant. Ct. is balancing the govt. interest (safety of officer) against intrusion (frisk). 





III) Brief seizure of an object 





IV) Roadblocks – Seizure w/ no R/S 
All of these cases require the balancing of the particular govt. interest at issue and  the particular intrusion. 

Martinez-Fuerte: Govt. interest in policing the borders balanced against the intrusion created by a brief stop. All traffic has to stop. – Constitutional. 

Edmond: Govt. interest in stop was drug interdiction. Ct. said they had never allowed suspicionless roadblock seizures for the purposes of crime control and they weren't going to start now. 

Bottom Line: Roadblock stops have to be semi-fixed and the primary purpose can't be crime control. 





V) Consent 






i) D can consent to search of her own space or effects






ii) 3rd party consents to a search of D's space or effects 







A) Actual authority to consent – Assumption of Risk Model 

If 2 people have joint access to a place, then the 3rd party has actual authority to consent (roommate situation) 







B) Constructive or apparent authority to consent 

Focus is on officer's reasonable belief. Given the totality of the circumstances, would it be reasonable for police to think that the person giving the consent had the authority to give it? 






iii) 3 Issues with Consent: 






1. Voluntariness – Schneckloth v. Bustamonte
Inquiry: Was the person's will overborne by what the police did? Officers do not have to inform D she has a right to refuse. The fact that the person may be arrested is not enough to overbear free will. 

Ex: If officer says "I have a warrant, so you might as well consent." NOT voluntary.

Ex: If officer says "If you don't consent, I'll just go down and get a warrant." Cts treat that differently. May be considered voluntary.  Show of authority by saying that is not going to be enough on its own according to most courts.  







2. Scope of Consent
Jimeno: If there is no overt limit placed on the scope of consent, then the court will assume that the scope is whatever is objectively reasonable. 

Gen. Rule: Scope is whatever is objectively reasonable unless the person giving consent overtly limits it. Also, limited by person's authority to consent. IF in a car and driver gives consent to search the car, that doesn't confer authority to search the passenger's purse. 







3. Timing







Staleness of consent is not usually at issue. 

4. If one of the reasonableness clause doctrines doesn't apply, then is exclusion required? 


i) Exclusionary Rule
Mapp v. Ohio: "All ev. obtained by search and seizure in violation of the Constitution is by that same authority inadmissible in state ct." thru DP of 14th.


ii) Good Faith Exception
U.S. v. Leon: Ct. engages in cost/benefit analysis. Major benefit of the rule is deterring police misconduct, not magisterial misconduct. If the police have acted in good faith, then there is no misconduct to deter. 

Almost per se rule: If police get a search warrant, the evidence obtained w/in the scope of that warrant will be admissible. 

Limits of Good Faith Exception: 

· Knowing or reckless falsity in the affidavit, i.e officer knew she was lying or aware of a risk that what she was saying was not true and lied anyway. 

· If magistrate was not neutral and detached (Very hard to show)

· "Bare bones" affidavit – No substantial basis for finding of PC. (Also very hard to show.) 

· Facially deficient warrant, i.e. particularity requirement not met. 

· Burden on defense to establish these things and all of these are very difficult to show.

Other Uses of Good Faith Exception: 

1. Krull: Statute authorizing police behavior later declared to be unconstitutional

Ct. is motion to suppress says that the search at issue was unconstitutional, but given that at the time the police conducted the search, the police were acting on the basis of the statute and in good faith so the ev. comes in. 


Exception: If the statute was clearly unconstitutional (to a reasonably well-informed police officer) then the good faith exception doesn't apply. E.g. statute authorizing random searches of persons in their homes based on a hunch. 

2. Evans: Information on which police were acting comes from non-police agency, i.e. court clerk 

Information on which warrant was based was false. State argues that the good faith exception should apply b/c computer indicated that there was an arrest warrant out for the D. Ct. goes for that argument, but ONLY b/c the data in the computer was entered by a completely separate branch of govt. 


iii) Standing 

Rakas: To have standing your personal REP has to be violated, you can't piggyback on someone else's REP. 

Minnesota v. Carter: If you are only a guest in someone else's apt. to conduct business then you don't have a REP in their apt. 

This case turned on the purpose of the party's visit, so the distinction btwn social and business guests becomes crucial. 

Determination of whether a social guest has a REP depends on where the host says you can go. The whole house? The first floor? 

Same approach w/ passengers in cars. In Rakas Ct. found no REP, but cts sometimes find that w/ cars it matters how often an under what conditions person is passenger. If your use is more frequent (i.e. carpool), then ct. is more likely to find that you have a REP in the car. 


iv) FPT

A) Basic – Simple Causal Chain: But for the unconstitutional search or seizure, would police have obtained the ev. in question? Ev. NOT FPT if it would have been come at some other way. 
Ex: But for the illegal search, police would not have obtained a search warrant b/c search warrant based entirely on probable cause from 4th amd. violation. But for 4th violation, no warrant, no proper search, no seizure of cocaine. 

I) To use FPT, have to have a REP in the illegality that anchors the causal chain. 

II) Ceccolini: FPT does not apply b/c ev. at issue too attenuated. 
III) Brown v. Ill.: FPT does not apply b/c even though arrest was unconstitutional, a constitutional interrogation lead to his voluntary confession. 
Ct. refused to make a per se rule that a voluntary confession will break the causal chain, but the Ct. did say that where you have a voluntary statement by a human being, that will go far towards attenuating the causal chain. 




B) Limiting FPT – Independent Source and Inevitable Discovery

I) Independent Source - Murray: Similar to cause in fact.  Evidence admissible b/c it was based on a warrant that was based on an affidavit that contained only lawfully obtained evidence. Source has to be independent of the illegality. 

II) Inevitable Discovery – Nix v. Williams: Sort of like hypothetical independent source. Ct. said that they were willing to assume that had the search in this case continued, the police would have arrived at the spot where Williams buried the child's body. Even though police discovered spot where child was buried as a result of an unconstitutional interrogation, Ct. said that had the search teams arrived a the body first, there would have been an independent source and thus the ev. would have been admissible. 
How close to finding this hypothetical ind. source do the police have to be? S.Ct. never answered this question and lower cts. are all over the map on this one. 





III) Attenuation – Very similar to proximate cause analysis. See above. 



Impeachment



I) Defendant – Walder
Rule: Govt. can impeach the D w/ unlawfully obtained ev., if D takes the stand. 




II) Defense Witnesses – James
Rule:  Govt. can NOT impeach defense witnesses w/ unlawfully obtained ev.
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