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Miranda Analysis 

Right to Counsel: 

A D who is being interrogated after formal proceedings have begun, but who is not in custody, will only have 6th Amd. rt. to counsel. 

A D will only have a Miranda right to counsel if it is a custodial interrogation before the start of formal proceedings. 

A D in custody, but after the start of formal proceedings, will have both 6th and Miranda rights to counsel.

Doctrinal Basis of the Miranda Decision


Presumption: Custodial interrogation in and of itself is coercive. 

The ct. conceived of these warnings as a way to counterbalance the inherent coercion of custodial interrogation. 

5th Self-Incrimination Clause. 

Dickeron v. U.S.: The precise warnings of Miranda maybe Constitutional common law, BUT the 5th amendment requires Miranda warnings or their equivalent. Specifically pre-interrogation of the right to remain silent and some indication that those rights will be honored.  


Was D in custody? 

For the purposes of analysis, assume D in custody and do interrogation. Then assume interrogation and do custody analysis.



I. Defining Custody




A. Beckwith: Custody does not kick in when investigation focuses on D. 




B. Berkermer: 

1. Would a RP in D's position have believed himself to be deprived of his freedom in a significant manner by police?




C. Defn. of custody is somewhere between a Terry stop and an arrest. 

D.  Most Terry stops will not implicate Miranda and for the purposes of the custody requirement, most arrests do, but there is wiggle room. 


Was D interrogated? 



I. Interrogation Spectrum




D blurts out statement = No interrogation




Direct Question = Always interrogation



II. Defining Interrogation – Rhode Island v. Innis



A. The Functional Equivalent 

1. If what the police do or say is the functional equivalent of direct questioning, then interrogation is taking place. 

2. Police methods must reflect a measure of compulsion above and beyond that inherent in custody itself. 

3. Words or actions on the part of the police (other than those normally attendant to arrest and custody) that the police should know are reasonably likely to elicit an incriminating response from the suspect. 

a) RP standard: What a reasonable police officer would know would elicit an incriminating response from a suspect. 

b) How does the police officer know? 

i) Police officer has special knowledge about the suspect (i.e. knows suspect is insane or deeply religious) OR

ii) If police officer has no special knowledge, then we are talking about the reasonable suspect. 

Note: Innis didn't fail the second prong b/c off-hand comments aren't evocative. 

Just like w/ REP, Ct. is basically making a policy determination here. The question is "Do we want the court to supervise this kind of police behavior?" 

4. Mauro: Officer's subjective hopes or desires in bringing D's wife in are not important. Would the average suspect feel reasonably pressured to talk if his wife was brought in? The S.Ct. said no. 

5. Pennsylvania v. Muniz: D's slurred speech comes in b/c ct. says not testimonial. Illustrates that 5th amd. is the bottom line and that Miranda is a 5th doctrine. Since 5th only applies to testimonial communication and 5th doesn't apply, Miranda doesn't apply. 



I. Exceptions to Custodial Interrogation




A. Public Safety – Quarles

1. If the officer is concerned for his immediate safety or the public safety, then he is excused from Mirandizing to protect his safety or the public safety b/c otherwise the suspect might clam up. 

2. Analogous to exigency exceptions under the 4th amendment. 

3. Reasonable fear for public safety can be established even if the police have an alternative that wouldn't violate suspects rights and there is nothing to indicate an accomplice in the vicinity (if at all.) 

4. Scope of the exception is defined by the exigency. Non-rigorous application of this "exigency" standard. 

5. The Dickerson Effect: Ct. relies on Miranda not being constitutionally required. In Quarles there were no warnings that met the Constitutional bottom line from Dickerson.  




B. Trickery as a Factor – Ill. v. Perkins
1. No implied coercion if D is unaware interrogator is an officer, even though D was in jail. 

2. This isn't the paradigm Miranda was meant to address. 

3. Ct. is making a policy determination here b/c they think that this kind of undercover work is a valid police tool. 

Note: If D was post-indictment, then the outcome of this case might have been different not b/c Miranda is different after the start of formal proceedings, but b/c the 6th kicks in, assuming D was being questioned about the offense for which he is under indictment. 

If the answer to either of these is NO, then NO Miranda ISSUE. (Important to distinguish between Miranda issue and violation) 

Note: May be 6th issue or DP issue. 

Were the Miranda warnings properly given? 

Bottom Line: Warnings constitutionally required, but have to be really badly botched and boggled before ct. will find them inadequate. Officers can deviate from the script. 



If no, then violation. 



If yes, then look to D's response. 


Defendant's Response 



1. D did not assert the rights




a) Straight to waiver analysis – 2 Part Test





i) Was there a wavier? – Completely factual inquiry






A. Express: D says or writes: "I waive my rights."

B.  Implied: Ct. infers from circs. Many cts. will resolve in favor of the prosecution.

C. Qualified: D says: "I'll talk to you, but I won't sign any rotten form." Possibly a subset of implied waiver. Cts. consider this to be a waiver. 

ii) Waiver constitutionally valid – Mixed question of law and fact

A. Moran v. Burbine: Incorporates VKI standard from Johnson v. Zerbst.  Ct. finds waiver valid even though it was product of deception – to D's atty. 


1. Ct. makes a distinction between subjects of deception. 

2. Police cannot deceive a suspect about his rights or the consequences of waiving them, but can deceive the suspect to obtain a waiver. 






B. VKI Analysis – Johnson v. Zerbst
1. Voluntary: Was D coerced into waiving her rights? Factual

inquiry under totality of circs. Must be a product of free and deliberate choice, not a product of coercion, force or deception. 

2. Knowing: "Comprehension" of right to silence and attorney. NOT the wisdom of waiving those rights. Very low standard of comprehension. Police not required to be honest about the wisdom of waiving the rights. 

3. Intelligent: Very similar to knowing. Minimal Dickerson effect. 





THERE ARE NO MAGIC WORDS – SPOKEN OR WRITTEN. 

CAN'T ASSUME WAIVER JUST B/C SUSPECT TALKED, BUT THAT'S THE ONLY INQUIRY THE CT. WILL PURSUE AT A MOTION TO SUPPRESS. 





Note: Prosecution has to prove waiver to preponderance of the ev. 



2. D asserted right to silence



a) Right to stop questioning "scrupulously honored?" 

1. Does not mean police have to cease questioning forever. (See 4B-F below)

2. If D asserts a desire to only talk to a particular officer, that will NOT be seen as an assertion of the right to silence. 

3. Michigan v. Mosley: If the suspect feels like she is in control of the situation, then that is enough to dissipate the coercion. So all police have to do is honor the suspect's right to feel she is in control. 

4.  Factors that make suspect feel she is in control: 

A. Attempts at persuasion: If police do this right after assertion of rights, then this is not scrupulously honoring D's right to silence. 

B. Time intervals

C. Personnel change

D. Location change

E. Topic change

F. New Miranda warnings





If not, then violation




b) Valid Waiver analysis – See above





If no valid waiver, then violation



3. D asserted right to counsel 

a) Interrogation (same defn. as above) ceased until atty. present or D initiated? 

1. Davis v. U.S.:Unlike rt. to silence, there are magic words. "Maybe I want a lawyer" is too ambiguous. Police not required to resolve an ambiguous assertion in favor of D. 

2. D must be much more assertive w/ rt. to counsel than rt. to silence. 

3. Miranda rt. to counsel must be asserted to officer conducting the interrogation + Magic Words. "I want my lawyer." 






A) Once asserted, what must police do? 

i) Edwards v. Arizona: Cease interrogation immediately until an atty. or until D initiates further communication, exchanges or conversations w/ police. This means all interrogation w/ any interrogator. 

ii) Even after D has spoken to atty. this right holds. 






B) D initiates

i) Oregon v. Bradshaw: To qualify as an initiation, the question has to be construed as pertaining to the charges. (As opposed to the incidence of incarceration.)

ii) How would a reasonable police officer under the question or the comment? NOT D's subjective intent in asking the question. 

Bottom Line: Cts. are likely to call doubts when there is an ambiguous assertion in favor of the prosecution b/c presumably anything that happens  post-Miranda is not in an inherently coercive setting unless police do something to show D that the assertion of his rights won't be respected. 


If not, then violation

b) Valid Waiver analysis – See above 


If no valid waiver, then violation
Miranda – FPT and Impeachment 


Derivative Ev.



FPT – 2nd Confession 

Oregon v. Elstad: Ev. comes in. FPT doesn't apply. May change w/ Seibert b/c Elstad was pre-Dickerson.



FPT – 3rd Party



Ev. comes in 



FPT – Derivative Physical Ev. 



Ev. comes in. 


Impeachment Ev. 



Impeach D




Oregon v. Elstad and Oregon v. Haas



Statement taken in violation of Miranda can be used to impeach D.




D's post-Miranda silence cannot be used to impeach D. 


Impeach 3rd Party
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