I. Introduction


A. Background Reading / Statistics


B. Due Process and Incorporation


C. The Right to Counsel



1. Trial, Appeal and other critical stages



2. Effective Assistance, lineups, etc.

II. The Rise, Fall and Afterlife of Boyd


A. The Rise and Fall of Boyd



1. Boyd




a. 4th and 5th Amendment linked




b. Privacy and Property - private property is protected



2. Schmerber / Warden v. Hayes




a. Schmerber:





i. Testimony - blood test was not "testimonial".  Fifth Amend. Only protects testimony.





ii. Privacy NOT property





iii. Reasonableness - have to balance privacy interest versus need for police to collect evidence.  Uh-oh.




b. Warden v. Hayes - no "mere evidence rule" - if the govt wants to get evidence against you, there's not much to stop them.




c. Berger: Privacy rights of individuals are not absolute.  They will be balanced against the govt's reasonable crime fighting needs





i. Probable cause





ii. Sufficient showing for a warrant.





iii. In general, anything you say or write, you have to presume the government can get.



3. Fisher / Andreson




a. Fisher - Under the fifth amendment, the following are protected:





i. Compelled - must be a "compelled" form of testimony, not voluntary. Forced by the govt to provide.





ii. Testimonial - if it's not your own testimony, you can't protect the information under the 5th Amend. Not testimonial if reduced to paper (unless compelled by the govt at that moment to reduce to paper)





iii. Self incrimination - if it incriminates someone else, then the 5th Amend. doesn't protect.




b. Pretty much all documents are open to subpoena





i. Circuits are split on issues like personal document.





ii. Documents are not compelled testimonial self-incrimination.  They are documents, papers, not people.




c. 5th Amend is not about privacy.  If it were, we wouldn't have the immunity doctrine (see Hubbell)




d. Boyd dead?




e. Access to all purposes except act of production issues.





i. Act of production doctrine: the act of identifying the documents and giving their location which IS compelled testimony.





ii. A valid search warrant will override an act of production issue with the 5th Amend.




f. Andreson - hand written documents, not prepared by an accountant as in Fisher.  Sole issue is admissibility.




g. Almost all documents can be obtained under the 4th Amendment as long as you can get past the "reasonableness" of the search.




h. 5th Amendment is slightly more stringent




i. All we really get is the act of production doctrine.





i. Doe, Braswell and Hubbell refine act of production.





ii. Doe: gets act of production protection because 1) sole proprietorship, 2) existence of documents was in question 3) government had no independent evidence the documents existed.  Government must grant immunity to the person providing the documents.





iii. Braswell: Custodian of corporate records.  Benefits of incorporation are balanced with disclosure of corporate records.  Person producing the records is only an agent of the corporation, and gets no immunity.  However, government can not name you as responsible for the corporate documents because you are only an agent.





iv. Hubbell: 



4. Hubbell




a. Act of Production doctrine applies - this is a subpoena case, not a search case.  Keep that in mind.  Decouples the 4th and 5th amendment which were together in Boyd.





i. Existence of documents is unknown (exact documents)





ii. "use of mind" requirement - Hubbell had to use his mind to respond to the subpoena and get the right documents the subpoena requested.  Extensive documents may have played a role as well.




b. Immunity - if the government gives you immunity for producing self incrimination, then you have no option but to produce it.





i. This is why there is not privacy protection in the 5th Amend





ii. If privacy were the issue, govt could not give immunity from privacy.





iii. Privacy is mostly in the 4th Amend. Stanford Daily case - searches can limit privacy if there is reasonableness and cause.






· Stanford case caused Congress to legislate that this information be gained by subpoena, not search.






· What about chilling effects - subpoena of reporter notes, sources, etc. and effects on journalism.




c. What does it mean?? No one really knows.  Possible;





i. New "extensive use of mind" test?  Hard to administer.





ii. Is this a big expansion of the Act of Production doctrine?  Big enough to resurrect Boyd? - hard to square with the regulatory state





iii. Maybe it was a mistake?




d. Ways around Hubbell: Search - get around act of production doctrine and find the things yourself.



5. Use and derivative use with respect to immunity.




a. Use is direct use.




b. Derivative use is using the information for further conclusions.  The fruit of the poisonous tree.


B. Act of Production Issues: If you are a U.S. attorney, what are you trying to get from a warrant or subpoena?  What uses can you make of it?  What can you do with it?



1. Information for its own sake



2. Information which is admissible evidence.



3. Leads to more information; other criminals.



4. Documents which can be turned into exhibits: relevant, authentic




a. If defendant does not testify, how do you authenticate?  





i. Chain of custody





ii. Other experts - handwriting experts, etc.



5. How do the privacy protections limit your ability to do this?  NOT MUCH. 


C. Rising or Falling?

III. The Fourth Amendment: Searches and Seizures


A. Introduction: the exclusionary rule and its alterations. 


B. Two clauses.



1. Warrant Clause




a. No Warrant without probable cause



2. Reasonableness clause




a. Links - are the clauses linked in that searches without a warrant are unreasonable?  Textual issue - independent or dependent clauses.


C. Remedy



1. Exclusionary Rule - primary remedy of violations of 4th amend rights is to exclude the evidence collected through the illegal search.  Essentially a trial procedure and evidence rule.




a. Done by filing a motion to suppress. 




b. There are exceptions.



2. Weeks v. U.S. (1914) - prevents the introduction of illegally searched and seized evidence collected by federal agent in a federal matter.



3. Wolf v. Colorado (1949) - Incorporation of the 14th amend, obligating the states to the 4th amend, but does not specifically obligate the states to the exclusionary remedy.



4. Silver platter doctrine occuring between Wolf and Mapp -




a. Federal agents would have state agents conduct illegal searches and seizures and hand the evidence over "on a silver platter" as not under the exclusion of Weeks.  Ruled not OK in Elkins.




b. Opposite, too, when feds violate the 4th amend, and gets the states to file charges using that evidence.  Rae upheld an injunction preventing the feds from turning the evidence over to the states.



5. Mapp v. Ohio (1961) - Classic Warren Court criminal proceeding rule.  




a. Applies 4th amend remedy to the states through the 14th amend.




b. Overrules Wolf




c. HUGE case, incredibly activist.


D. Utility/Value of Exlusionary Rule vs. other remedies vs. no remedies.



1. What purpose does the remedy serve? Compensation? Deterrence?



2. How does the exclusionary rule reach those goals?



3. What are the other options?



4. Anderson deference issue (section 1983 suit): In the motion for qualified immunity, case stops until immunity is determined.




a. Could a reasonable officer have determined the reasonableness of the actions?




b. Could it have been a reasonable mistake? (different case)




c. Two question lead to the guidelines for deference in determining rights violations.



5. How to reach optimal deterrence?




a. Lots of talk on over- or under- deterrence, but not one has figured out the "optimal" level.




b. Very speculative in determining deterrence level. Assumption is that we are in the over-deterrence state.




c. Deterrence all assumes post-Boyd context.  Must balance the interests of all parties.  The fear of over-deterrence might mean your rights go unremedied.


E. Injunctions?  Very difficult (Lyons) - must show standing in that you will continue to be damaged by the police through your continual criminal activities.


F. Criminal prosecution - also really, really hard to get.


G. Even if you have a case and get a trial, you still have to convince a jury to convict a police officer.


H. Defining a "Search" and relationship to Privacy



1. The relationship between privacy and property




a. Waning. Katz says that privacy is not related to property - there is no constitutionally protected "areas". Fourth Amendment protects PEOPLE, not PLACES.





i. Dissent focuses on "paper, houses, persons and effects", not conversations.





ii. Concurrence focuses on "people" instead of places.




b. Justice Harlan requires two pronged test for privacy ("reasonable expectation of privacy":





i. Actual expectation of privacy





ii. Society willing to call expectation reasonable.  No reason to suspect privacy for criminal behavior.






· Reasonable is a moldable, changing ideal.






· Critical piece here is the judgment as to whether society will judge something as reasonably private.






· Balancing test of societal belief of reasonable with the governments' need to fight crime.



2. Privacy Dichotomy




a. Private 





i. Requires risk avoidance through vigilance. 





ii. How you view this depends on how you view the balance between the government's interest in law enforcement and individual interest in privacy.




b. Exposed - when have you "exposed" something to the public to the point where you no longer have a reasonable expectation to privacy.





i. Talking = exposed (Hoffa and the secret agents)  You assume the risk that anyone you talk to may tell your secrets - government agents or gossipy friends.






· Do you need to treat "turncoat" friends who become informants different from newly introduced government agents?





ii. Does Hoffa extend to electronic surveillance attached to the agent?  Yes, according to White.  If Hoffa is OK, then White must be - if agent is OK, then wired agent must also be OK as it is more reliable.






· Harlan's dissent in White, saddened by path of jurisprudence.  Will words substitute for analysis??  Should we get back to a baseline as to what the underline principle is behind privacy?  Of course, what is that baseline?





iii. Does White overrule Katz?  






· Distinction - in White, at least one party to the conversation is a willing participant. 






· Do you trust your friends more than the phone booth?  Should you.





iv. Garbage is exposed to the public when you take it out (except in New Jersey where it is against state constitutional law)






· Many states have added more privacy under state constitutions than the federal law requires.





v. Exposed is not wall penetrating heat lamps looking at your home (Kyllo)





vi. Once you have risk that something is exposed, the government has an advantage in the balancing argument.




c. Curtilage and open field - focusing on trespass on property issue.  More "bite" than the amorphous issues of individual protection from warrant-less searchs.





i. Curtilage is protected as part of the home, private.





ii. Open fields doctrine.  No right to exclude from an open field.  They are not private in the way that a home is.





iii. How do economics affect this?




d. Three part inquiry into protection of rights in curtilage or open field (Dunn)





i. Proximity to the home





ii. 





iii. Nature of use





iv. ??



3. Physical trespass not required to constitute a search (Katz)




a. Physical trespass is not necessary for something to be called a search.




b. Physical trespass may not even be sufficient to constitute a search.




c. Sniff test from dogs - not a search, but can give reasonable cause to do a legal search.



4. Exposure to the Public, Privacy, and Technology




a. What is private versus exposed in the age of technology?





i. Karo - your privacy is not invaded if someone simply follows you around all day.  If that is done with the aid of a "beeper", it's still OK as long as you could have been followed.





ii. Knot - information transmitted by "beeper" about activity in the home, where it wouldn't be possible through personal surveillance, is not OK.  Scalia's rule at p. 389.




b. General public use exception to technology.




c. Textualists - how do you reconcile 18th century technology with the Constitution "as written".




d. No protection on eavesdropping, but warrant required for wiretaps.





i. "One of these things is not like the other"





ii. Eavesdropping or wiretapping?  Is it more like a glass to the door, or a "device on the wall"?




e. Bond's right to touch, but not "groped"



5. Difference between "necessary" for the protection of society and "reasonable" for the protection of liberty.




a. Balancing tests can balance away everything




b. Rules can "rule" away everything.




c. What does one do when asked for consent?  Do you protect your rights or assert your lawfulness?  Why say no if you have nothing to hide?




d. Leads to lots of incoherent analysis.



6. Lots of room for creative work in coming up with arguments on balancing.  The only upside??


I. Defining "Seizure" and the Relevance of Consent



1. Seizure must be "intentionally applied" - Brower v. County of Inyo.  Distinguish between the accidental and intentional.



2. Consent




a. Totality of the facts and circumstances test.




b. Reasonable innocent person test - would a reasonable innocent person in the suspects position believe they are free to leave?




c. No need to be advised of your right to leave.




d. Is the situation around consent for search really not coercive? - Is there a split between how doctrine says we act, and how people actually act when confronted with the police?




e. Nothing requires positive reinforcement of rights in the Constitution.




f. This is how you do police work - you get consent.





i. Easier for the police.





ii. Easier for the system.





iii. Consent searches get rid of Fourth Amendment claims.  Once there is consent, there is no fourth amendment right.




g. Apparent versus actual authority (Illinois v. Rodriquez)





i. If a reasonable police officer believes you have the right to give consent, then consent is granted.





ii. If you have consent, then you have essentially waived your fourth amendment rights.




h. What is the difference between Submission (to authority) and Consent?





i. Submission to authority is a seizure.





ii. Consent is not.





iii. Preference in case law tends to lean towards consent, and not submission.  The difference between "STOP!" and "wait, just one more question".



3. Seizure does not take place until you are actually constrained.  Pursuit is not seizure.



4. Demonstrations and seizures - are you seized when you are tear gassed?  What about after being taken then released?


J. Probable Cause and Warrants



1. Defining probable cause




a. Probable cause is the same for searches and seizures of things and people (i.e. arrests)




b. For the government to use a (1) device (2) not in the general public use, to explore details of the (3) home that would have been unknowable is presumably unreasonable without a warrant - Kyllo v. U.S.




c. Textual issues: reasonable and probable cause approach





i. What makes a search reasonable is probably cause (inferred from the writing, but not stated outright)




d. Reasonableness is "belief that an offense has been or is being committed" Brinegar v. U.S.




e. However, mere affirmance of belief or suspicion is not enough.  Nathanson v. U.S.




f. Two prong test under Spinelli for what else is needed - more than "mere affirmance"





i. Basis of knowledge of the informant - how does the informant know what he knows?





ii. Facts establishing the veracity or reliability of the informant.






· Corroboration.






· Legwork 




g. Gates rule, replacing the Spinelli rule (was it because Spinelli doesn't recognize the totality of the circumstances? or because Spinelli unreasonably restrained the police's ability to enforce the law?):





i. Totality of the circumstances approach





ii. Important: applies whenever there is a probably cause requirement which includes warrantless searches and arrests as well as obtaining a warrant.



2. Timing issue - how much time do officers have to spend before having enough probably cause?



3. Probably cause and appellate review:




a. Gates says defer to magistrate's decisions




b. Ornelas says de novo review of whether there was probably cause to support a warrantless search.





i. It is "de novo" review of the ultimate question, but "clear error" in order to review the facts





ii. "due weight" to the findings and inferences of local, experienced police and judges.




c. Ybarra and Pringle - probably cause by association.





i. Ybarra - 9-13 people in a bar, where bar is being searched.





ii. Pringle - 3 people in a car, drugs in car (consensual search).





iii. Hypos - 10 people in conversion van, police find drugs and moneys.  Can you arrest everyone?  






· The more people involved, the less probably it is that everyone should be arrested.






· The difference between reasonable suspicion and probably cause.  What is probable?  To an objectively reasonable police officer?





iv. Public space (Ybarra) versus private or semi-private space (Pringle) and large number or small number of people.






· Public and large number means you can't search everyone.






· Private and small number says you can arrest everyone.






· Also look at potential relationships, known or inferred.






· Gates controls both cases (totality of facts and circumstances), but gives no hard line on where you get from public to private or large number to small number.



4. Probably cause - "objective reasonableness test" (Devenpeck - it doesn't matter what you are arrested for, as long as there was probably cause to arrest you for something)




a. OBJECTIVE INQUIRY into whether probable cause existed.




b. Not the subjective intent of the police officer (lest police officers stop telling people anything about why they are being arrested.




c. There is no constitutional right to be told what you are being arrested for.



5. The Warrant Requirement: No warrant =  unreasonable (Katz v. U.S.)




a. Real question is almost always "was it a search"




b. Why doesn't the court need a warrant to insert a secret agent into your relationships? Talking = exposing, you always take the risk your friends can turn on you.  (Hoffa)




c. Warrant requirement is a type of inconvenience to make the police do a little extra work, thereby making the police only do the extra work if they have a good reason.  Enough of a disincentive to weed out arbitrary searches and seizures. (theory in casebook)




d. Requirements for warrant:





i. Sworn (under oath) affidavit of facts





ii. Warrant application must be sufficient on its face - probable cause is easily recognizable from the face of the warrant.





iii. Magistrate issuing warrant must be neutral and detached - no conflict of interest.






· Magistrate must look through boilerplate and determine what the statements of fact are.






· Not much else on competency of magistrate or standards of review for magistrate.





iv. Magistrates can not be paid for issuing warrants (but not paid for not issuing warrants)





v. Particularity requirement: must be enough particularity to the warrant to show probably cause and what is covered under the warrant to search and seize.




e. "Savior clause" of warrant allowing to look for other 'fruits, instrumentalities, and other evidence' of the crime, as long as what is found and used is only for the crime being investigated listed on the warrant.



6. Executing a warrant:




a. Knock and announce rule (Banks)





i. Exception: danger, futile (know no one is there), frustrate the justice system by allowing the destruction of evidence. (Richards).





ii. However, no per se exclusion for drug cases (Richards)





iii. Banks says 15-20 seconds for a drug warrant is OK.  Pretty close to a per se rule.




b. Third party presence during the execution of a warrant is a violation of the fourth amendment, when the presence of the third party was not to aid in the execution of the warrant.




c. Legal to detain people on the premises while executing a warrant - for the duration of the search.  Categorical rule.





i. Handcuffing?  Dangerousness and more than one person on the premises are factors to consider.





ii. How long can you keep someone in handcuffs?  As long as it is reasonable.  And you need to consider throughout the execution of the warrant if they need to remain restrained by force (Meuhler v. Mena)



7. Exceptions to the Warrant Requirement: Exigency, Plain View and Automobiles




a. Probable cause always required - this is an exception to the warrant requirement, not the probable cause requirement.




b. Exigent circumstances: 





i. RULE: Police should not be required to get a warrant where probable cause exists and getting a warrant is not feasible.




c. Types of exigent circumstances:





i. Exigent circs. justify entry (Mincey - shots fired inside the apartment)





ii. Fleeing suspects - search structure into which they flee for people and weapons (and maybe a few other, limited, things - such as evidence which may be destroyed in a structure which is not a third party private residence).





iii. Destruction of evidence.





iv. Community caretaking (big exception).




d. Plain view - when an officer is in a place where he is legally allowed to be, then the officer can seize it (a SEIZURE rule, more than search).





i. Includes items which should be in view - VIN number case. (don't hide your gun on top of your VIN# covered by a piece of paper).





ii. Seizure includes arrests (seizure of person).





iii. Still doesn't authorize a search.





iv. Search may be possible as in Hicks for persons and weapons (officer safety)





v. Difference between search (majority) and 'cursory inspection' (O'Connor in dissent).  For cursory inspection, moving things around is OK (Hick v. Arizona) BUT, that is not the rule.  RULE is if you move things, it's a search.





vi. Much dependant on scope of the initial entry into the residence.





vii. No "inadvertence" requirement - officers don't have to inadvertently discover things in plain view.  Just need to know that the entry was legally valid (warrant or legitimate exception to warrant). (Horton v. California)




e. Cars.  There is an automobile exception to the warrant requirement (with, of course, probably cause) (RULE).





i. Chambers made clear - key case - exigent circumstances don't have to still exist, the car can be impounded and still be searched without a warrant.





ii. Right to search the car and "integral parts" of the car.  Question then becomes "how far"?





iii. Three cases, getting more permissive with each one.  Carroll / Chambers - Search car, but not containers --> Ross - search specific containers where probable cause surrounds the container (is the probable cause for the container or the car?  Can only search what you have pc for) --> Acevedo - all containers in a car are fair game as long as their was probable cause to search the car.





iv. Houghton - containers available to search include passenger belongings.  What about purses/jackets which you are wearing?  Items on your person? - search of a person different than search of a car.




f. Combinations of situations are weighed by judges after the fact.



8. Arrests and Warrants




a. Felony rule: arrest is OK without a warrant if





i. Outside the home AND





ii. Probably cause




b. Misdemeanor Rule: arrest OK without a warrant if





i. Probably cause AND





ii. Committed in the presence of the officer.




c. Misdemeanor rule is ANY misdemeanor (Atwater seat belt case)




d. Why are warrants not favored?





i. Time to get the warrant.





ii. Without time, however, you get exigent circumstances





iii. Danger to society (repeat offender?)





iv. Flight?





v. Just wasted time…





vi. No warrant is a nice, bright line rule.





vii. Common law rule that felonies had exigent circumstances as a matter of law.




e. It's easier to seize a person than it is to seize property.





i. Property can not act on its own volition.




f. No Constitutional Right to be told what you are being arrested for (supplement case)




g. Home as a symbol of protection from the government and liberty as bound with property interest.





i. Concealed - inside the home.





ii. In plain view - car.




h. History - gov't has long recognized the ability to arrest people in public with probably cause.  Precedent.




i. Home versus not in home - 





i. What about a third party's home?  Need a search warrant for the third party house.  Arrest warrant it is not necessary for the suspect, but for the search in another's home for the suspect.





ii. Kind of opposite of "the amendment protects people, not places" - it's essentially protecting the third party home, although really the third party home owner.




j. Concerns about combination of Atwater and Wren:





i. Wren - officer motive does not matter, as long as there was probable cause (except in extraordinary force cases).





ii. Atwater - misdemeanors allow for arrest with probably cause.





iii. This is what concerns those in the dissent (O'Connor) in Atwater.



9. Search Incident to Arrest




a. Searches incident to lawful arrest





i. Search of the person being arrested is always OK.  No need for probable cause if arrest is valid.





ii. Search of the "grabbable area" in the surroundings.  If the arrestee can lung, reach, grab and get a potential weapon or evidence, then it can be searched.




b. Standards (balancing test) and Rules (no balancing necessary) - most derived from a combination of concern for officer safety and exigent circumstances for the preservation of evidence.





i. Chimel and Buie (protective sweep) had standard: police may search areas from which the suspect might grab a weapon or where a third party may hide to launch an attack.





ii. Robinson had a rule: All suspects who may arrested may be searched.






· If no arrest, then no right to search (Knowles v. Iowa)  There is no search instant to citation.






· Increases the incentive to arrest in order to search.





iii. Belton also had rule: If arrestee was in his car, the police could search the passenger compartment of the car incident to arrest.





iv. Thornton merges standard with rule: Belton applies to "recent occupants" of a car, as well as arrestees arrested in their car. (Belton all over again, but maybe a bit clearer).  More a rule than a standard.





v. Inventory search - if you have procedures in place for inventorying, then you can do it.






· "Guided discretion" - you don't have to have rigid inventory procedures.  How many rules do you need?  How specific do they need to be?






· Nothing in doctrine to make the inventory as non-intrusive as possible.  Sealed containers can be opened, etc.  Can be thorough inventory search.




c. Rules really show a turn away from exigency - this is just looking for evidence.




d. Scalia's two rules to search incident to arrest:





i. Danger





ii. Reason to believe the search will turn up evidence relevant to the crime of arrest.




e. Inventory Search and administrative searches





i. Admin searches - roadblocks, school drug testing, etc.  Different set of standards.





ii. Inventory searches done to ensure personal property is not taken - for when you go to jail, car impounded, etc.




f. Discretion and judgment - Police officers have discretion to arrest or not arrest, search or not search.





i. Heart of Robinson dissent (Marshall)  - opportunities for profiling and abuse.





ii. Is every police officer going to be a upstanding, reasonable, professional police officer?  If not, how often will the police officer NOT be that way?





iii. Do we need to look at subjective reasoning and action of the specific officers making arrests/searches?




g. Buie - free pass for area and area immediately adjoining.  Wider sweep is OK with "articulable suspicion" that the area swept harbors individuals posing danger to the officers.





i. Just suspicion needed - not as high as "probable cause"





ii. Can not, however, do a full search - only a cursory inspection.  Plain view, otherwise, a warrant is needed.




h. Third-party searches incident to the arrest.





i. Grab-able/lunge-able area


K. Reasonableness - things less than searches.



1. Reasonableness - Warrants are reasonable if there is probably cause




a. Some searches are permissible under the 4th Amendment without a warrant or probably cause, but only reasonableness.




b. Doctrine gives discretion/deference to the police, how broad is the reasonableness?  The "just right" case - balancing the right to be protected against the government with the right to be protected against our fellow citizens by the government.




c. Optimal level of balance?





i. Doctrinal





ii. History (historically, not a lot of clear consensus for a warrant requirement)





iii. Traditional - loitering and vagrancy laws, traditional roles of police in community, 





iv. Balance - as in there is no optimal level - must always balance on the merits of each case.  No touchstone.



2. Factors of Reasonableness in obtaining probable cause to get a warrant to inspect a building (for building codes, health/safety/welfare inspections):




a. Passage of time - been a while since the last inspection.




b. Nature of building




c. Condition of entire area




d. HOWEVER - no specific information has to be known about the condition of the building.



3. Stop and Frisks - Terry Stops




a. Intersecting politics = civil rights movement and beginning of the "war on crime"




b. Balance needs of good police work and preventing crime, as well as officer safety, with rights of individuals.




c. Terry - the return to community policing?  Proactive policing.




d. Real reason: necessity.  Political necessity (1968) and practical necessity (practicality of what the court can do when creating rules for police conduct).




e. There is a broad range of police behavior options, and Terry just broadens the scope of what is reasonable.





i. You still need some "articulable suspicion" to stop and frisk.





ii. Much more about a range of discretion, and it's broadening.



4. What does Terry require?




a. Course of investigating suspicious behavior




b. Identifies himself as a police officer




c. Makes reasonable inquiries




d. Nothing in initial stages dispels the officer's reasonable fear for his own or others safety.




e. Exigency??  Requirement of officers need to protect himself.





i. Was there a reasonable suspicion that the officer was in danger?  "most daylight robberies are armed"





ii. What are reasonable suspicions?  Years of experience?





iii. Remember the standard of review: de novo, with due weight to the expertise of the officer and facts of the situation.



5. Justice Harlan's Concurrence:




a. Issue that it deals with the frisk, but not the stop.




b. Is there one standard for a stop? Reasonable suspicion of criminal behavior.




c. And another standard for the frisk? Reasonable fear?  What about just the right to make sure there is no danger.




d. Doctrine goes in this direction.



6. Detainment




a. Detainment is OK for a reasonable time (enough time to get a drug sniffing dog)




b. Terry stop of a car is OK, too.





i. Can stop a car on suspicion





ii. Can ask driver and passenger to leave the car





iii. Can frisk the passenger and driver if you have some reason to fear (heavily weighted toward discretion of officer)





iv. Can even "frisk" the car - more cursory than a search (really?)



7. Reasonable Suspicion, Discretion and Profiling.




a. Line between reasonable suspicion and probable cause are fairly muddled.




b. Both are lower standard of proof than preponderance of the evidence, and they are both highly dependant on the circumstances, with high deference to police officers.




c. Types of tips for reasonable suspicion / probable cause.





i. Tip from reliable informant - OK





ii. Anonymous but corroborated - OK





iii. Anonymous and uncorroborated - not so OK.




d. Differences in corroboration





i. Merely describing someone.





ii. Enough information to show you know a person is engaging in illegal behavior - corroboration of future actions.





iii. Can't be corroboration of general facts, but must be corroboration of something more - corroboration of actions related to criminal acts.




e. Once you stop someone, and it is a legitimate stop, police have a right to frisk - officer's prerogative. (dicta?  In Florida v. J.L.)




f. Big question - was it reasonable under the circumstances?





i. Terry stop requires less reasonableness.





ii. Full on search / seizure requires more reasonableness 




g. Constitutional to be pulled over for driving well?  Blanket rule to be lawfully pulled over for any reason.




h. What is reasonable suspicion?  Pre and post 9/11





i. Articulable suspicion - more than a "hunch"?  Arvizu held reasonable suspicion with seemingly innocuous facts.





ii. Deference to police




i. Where and how is discretion used by police officers?





i. Profiling?





ii. If 1 in 9 Terry stops actually produce criminal conduct, how are the stops being determined?




j. What is a "high crime area"? Illinois v. Wardlow - if you run from the police in a high crime area, then there is reasonable suspicion. (Almost a rule)





i. Area with higher than average narcotics trafficking?





ii. What about college campuses?





iii. More discretion for the police - to generate good law enforcement results - but also opens space for discrimination. 




k. Racial profiling





i. Racial profiling is not allowed unless the equal protection clause would allow it (i.e. suspect specifically named of a specific race).





ii. Slight inference that Commander in Chief power may also allow it?  In state of emergency?  Hasn't been decided yet.



8. Reasonableness




a. Possibility that reasonableness is the "real" standard for "probable cause" as well as for "reasonable suspicion"




b. Reasonableness under the circumstances, where probable cause circumstances demand more than reasonable suspicion circumstances.




c. Not as official doctrine, but as underlying outcome of Supreme Court analysis.




d. Level of police-citizen interaction slides the scale between reasonable and probable cause.



9. Special Needs




a. Searches often without individualized suspicion.




b. Brown v. Texas - says to "balance between public interest and the individual's right to personal security from arbitrary interference by law officers.




c. Three factors in "balance" test





i. Gravity of the public concerns served by the seizure





ii. The degree to which the seizure advances public interest





iii. The severity of the interference with individual liberty




d. "reasonable, under all the circumstances"




e. Specific Special Needs searches:





i. Roadblocks - issues with borders, degree of intrusiveness, degree of randomness, magnitude of the problem and purpose.






· In Wren, we said purpose was irrelevant.  Now, purpose is important in roadblocks.





ii. Searches of probationers homes by probation officers.






· Special status of probation - conditional release from prison, this allows to ensure conditions are met.  Plus, one of the conditions is often the ability to search.





iii. Non-police searches - drug testing of school athletes, drug testing of government employees (some), administrator searches of students' bags, drug testing of patients (?), searches of public employees' workplaces.




f. What is a valid purpose for a suspicion-less roadblock?





i. Does more than one purpose invalidate the constitutionality of the roadblock?





ii. Drunk driving / sobriety checks are OK (Sitz)





iii. Information searches (evidence of hit and run) is OK





iv. Expanding the check without reasonable suspicion is not OK?? (Edmond) - Roadblocks must have a "special need" and not a "General law enforcement need" (Edmond - O'connor)






· How do you tell which is which???




g. Purposes - it's like the interstate commerce clause: just about all acts CAN be related to the commerce clause.  Well, just about all crimes can be related to road safety.





i. Drunk driver - so closely related to auto safety that has to be a special need.





ii. General law enforcement is what is interested in "general crime control" instead of auto safety.





iii. Specific community needs which can be articulated is can also be OK (hit-and-run case)





iv. Stopping for license and registration is OK under O'Connor's opinion as well.






· Safety issue?






· Required records - like Boyd?




h. Evolving doctrine -





i. Can not be completely random - the Delaware case where they randomly pulled people over.





ii. Can not be arbitrary or pre-textual "sifting" of who gets pulled over.





iii. Edmonds then requires the purpose to be identified - how special is the "special need"?





iv. Lidster gave a little more leeway.  Maybe because of the date?  2004 (post-9/11) versus Edmond 2001 (pre-9/11).  More willing to give benefit of the doubt to the police on the "special-ness".




i. Non-police search





i. Need a "good reason" - drug testing politicians running for office is not a good enough reason (Chandler v. Miller)





ii. Drug testing of folks who will be carrying weapons or interdiction of drug trafficking IS a good enough reason.






· Proactive versus reactive testing.






· Employer or government interest






· Questions of "unconstitutional conditions" - can't be forced to give up a constitutional right as a condition of employment.





iii. Student athletes - immediate risk to players from other players who might be on drugs.






· No real "triggering event"





iv. Legal searches for drugs which get referred to the police.






· Purpose test - what is the purpose of the "search", that is, the test for drugs? (pretty squishy, but a standard.  More than "reasonableness").  






· Are you serving as an adjunct for the police, or in some other purpose?  Look at documentation.






· Ferguson v. Charleston - drug tests on pregnant women, turn over results to police if not compliant with substance abuse treatment.  Remanded to determine if there was consent - seen to be adjunct of the police, therefore, need consent.






· Direct or indirect, immediate or remote, proximate or not proximate - legal words to put in argument.



10. Use of Force




a. Tennessee v. Garner - law of seizure of a person.  A police officer may not seize an unarmed, nondangerous suspect by shooting him dead.





i. Must have probably cause to believe there is a threat of harm AND





ii. Must be necessary to prevent a fleeing felon from escaping.




b. "Articulable basis" for believing a suspect has a weapon defines dangerous.




c. Police policies may be more restrictive.




d. Test of reasonableness of force as well as the reasonableness of the officers need for the use of force in order to implement a remedy for the claim, as it is most likely a claim under section 1983, not as a suppression of evidence motion.




e. Graham v. Connor - seen as more important that Garner, while less dramatic.  Addresses how do we deal with the use of force in the context of seizing someone.





i. Related to Medina v. CA, where they say if you have the fourth amendment, you don't need due process for making a claim.  You don't get to make 4th Amendment claims under the guise of Due Process.





ii. Reasonableness seems more discretionary for 4th Amendment than "Shocks the conscious" which applies to Due Process claims.




f. Four Part Test for Acceptable use of force. (from Graham)





i. Need for the application of force





ii. Relationship between need for force and level of force used.





iii. Extent of injury inflicted





iv. Whether the force was applied in good faith, or in a malicious or sadistic for the purpose of causing harm




g. Must consider the facts and circumstances of each particular instance to determine what amount of force is reasonable under the circumstances.





i. Severity of the crime at issue





ii. Suspect posing an immediate threat to the safety of the officers or others and





iii. Whether the suspect is actively resisting arrest or attempting to evade arrest.




h. Two part test under Anderson (for damages under qualified immunity)





i. Was it reasonable use of force AND





ii. Was it reasonable of officer's assessment of the circumstances


L. Exemptions to the Exclusionary Rule



1. Exclusionary rule is NOT Constitutionally required. (but it's kind-of Constitutional, quasi-Constitutional)



2. Good Faith and Standing - United States v. Leon




a. An officer's good faith reliance on a magistrates wrongly given warrant is sufficient to uphold the evidence - no exclusion, despite the fact there may not have been probable cause to justify the warrant. (Leon)




b. Exceptions to the exception: 





i. Fraud - affidavit is based on misleading information.





ii. Magistrate total abandons judicial role





iii. Warrant is facially invalid or obviously deficient.




c. Exclusionary rule is a remedy - we apply it only when it actually acts as a deterrent for bad conduct.  




d. Good faith also applies to reliance on a unconstitutional statute.




e. Good faith also applies to clerk errors ('scrivener's error') in writing out the warrant.



3. Exclusionary rule also doesn't apply to:




a. Grand Juries




b. Habeus proceedings.



4. Particularity of the Warranty:




a. Warrants are only facially invalid when they lack:





i. Place to be searched.





ii. Things or people to be seized



5. Standing




a. No special standing doctrine - people may object to being searched and seized if you have been searched or seized. (Rakas v. Illinois)




b. If you are not searched or seized, you have had no right violated.




c. Need to have reasonable expectation of privacy where you are at in order to have a claim





i. Overnight guests have reasonable expectation of privacy.





ii. Business transactions between relative strangers do not have a reasonable expectation of privacy (Minnesota v. Carter)





iii. What about in between?  "Qualified transient presence"?





iv. Factors: time in the home, relationship between the parties, nature of the visit (commercial or personal)




d. Can only raise 4th Amendment claim if the evidence gained is to be used against her - Paynor (lure man (not Paynor, but who has evidence against Paynor) away from his hotel, break into the hotel and get evidence against Paynor - and it is OK)



6. New rule on Permission to Search: It is unreasonable to search a home where there is a person present who is objecting the search when there are two people who can give consent.




a. Husband and wife BOTH there, and wife gives permission to search, but husband doesn't, then it is not reasonable.




b. However, both people have to be present at the time consent is sought.



7. Fruit of the Poisonous Tree and Impeachment




a. Causation issues: cause in fact ("but for" test) and proximate cause ("legal cause")




b. Closely connected to standing. 





i. One man's fruit of the poisonous tree may be another man's standing issue (i.e. Yee had the poisonous fruit, but Sun didn't have his rights violated, so it gets used against him.  Wong Sun v. U.S.)





ii. All suppression hearings are really fruits of the poisonous tree.  Usually, standing is obvious - no causal chain analysis needed.




c. Example:





i. X has house searched illegally, find only Y's name.





ii. Y's house is searched illegally, find evidence incriminating both X and Y.





iii. Then, both X and Y have standing and the evidence is illegal "fruit".





iv. It all changes if X's house is legally searched, then X can no longer object as he lacks standing (even though Y's search was illegal).




d. Boundary Conditions for Fruit of the Poisonous Tree





i. Standing Doctrine (Wong Sun)





ii. Independent Source Doctrine: Independent source for information used to get a warrant (Murray)






- Warrant application can not be based upon information gathered by an illegal search.  Must be true independent source.






- Don't get to search first and get warrant second - must rely on the independent source.






- Problems when looking at subjecting minds of police officers.  What were they relying on????





iii. Inevitable Discovery Doctrine (Nix v. Williams)  The "we would have found it anyway" argument.






- How close do you have to be in order for the discovery to have been "inevitable".






- A lot of speculation.  All about advocacy in arguing this…






- Judgment call: what was reasonable in determining inevitability?  What was probable to be found?





iv. Attenuation Doctrine: the equivalent of proximate cause.






- Is the causal link so long, that it has to be quit?






- Does it just go to far, and, if we don't cut the chain, it goes to far?






- Wong Sun - too attenuated - time, distance, intervening act, [circumstances, amount of free will involved, etc.]






- Balancing, totality of the circumstances, balancing tests.






- Again, all about advocacy… 



8. Impeachment




a. What can be done with the fruits of an illegal search?  Can be used against without standing and…




b. Can not use the evidence in case in chief.




c. Can be used to only impeach credibility as well as to expose perjury.





i. Limitation on this rule (James) - can use against the defendant only, not against defense witnesses.  Those guys have to use an independent perjury prosecution.




d. Balancing of allowing prosecution to use illegally seized goods or allow witnesses to lie - the balance is going to be in favor of admitting the evidence.




e. Integrity of judicial process is at stake. 




f. Intervening act of perjury.

IV. The Fifth Amendment: Interrogations and Confessions


A. Two ways to test to get a confession thrown out.



1. Violates privilege against self incrimination OR



2. Violates due process voluntary confession violation


B. Due process - before Miranda, was used to toss out confessions under torture, etc - grave violation.



1. Due process test: "Shocks the conscience" "Shocks the conscience" test- the Fourteenth Amendment's Due Process test.




a. Conduct doesn't "shock the conscience" if there is a competing government interest. (Chavez, as well as other case law)


C. Privilege against self incrimination



1. What policy or policies does this stand for?




a. Chavez v. Martinez - does fifth amendment protect against being forced to admit to crimes that you are not charged with?  Is there a remedy for violation of the privilege if you are not charged with a crime?




b. Fifth Amendment is a constitutional trial right (Chavez, four justices)




c. Egregious cases also allow Section 1983 case (Chavez, two justices)




d. Individual liberty concerns - shouldn't have to put yourself in jail.  The "cruel tri-lemna"





i. Perjury





ii. Admission and jail





iii. Contempt for refusing to answer.




e. Integrity of the judicial process - we don't want to compel people to lie because that is their best hope of not going to jail.




f. Fair play - the trial as a contest.  No hand on the scale of justice.



2. If no policy, then we weigh the interest by balancing state needs and defendant rights.



3. Dignity, Autonomy, Privacy - not really there, because of Immunity Doctrine.


D. THE DOCTRINE against self incrimination - the Aaron Burr case basically outlines.



1. Witnesses can't be compelled to testify if they MIGHT be incriminating.




a. Does not have to be absolutely, positively incriminating.  It is enough that it MIGHT be incriminating.




b. Is not limited to critical information.  All information which may be used to incriminate - a link in the chain - is also enough to invoke fifth amendment rights.




c. Level of judicial review on whether or not a person is allowed to invoke the right is LOW.  Judge doesn't get to question [much] the decision.



2. Burr's doctrine is almost the same as today, absent immunity statutes.




a. The exact same for single defendant crimes (no immunity, because that is your case)




b. Any information which may be used against you in a criminal trial is considered fair game for fifth amendment privilege.



3. The right not to testify AND the right not to have a commentary made on your non-testifying.



4. If testimony is compelled and no immunity was granted, then the exclusionary rule takes effect, and the compelled testimony must be excluded.


E. Immunity Doctrine



1. If you get immunity from criminal prosecution, you have to waive your right against self incrimination - a means of coercing testimony.



2. Nothing to stop from public humiliation, loss of job, etc.  As long as you aren't criminal prosecuted.  Persecuted, however, is OK.



3. Generally used in non-criminal investigations or trials.



4. Always in multi-party prosecutions.  Complex crimes, multiple defendants.



5. Three kinds of immunity (descending order of protection)




a. Use - can not use the testimony or fruits of the testimony (derivative use), but investigation and prosecution you.




b. Derivative Use - fruits of the testimony (usually, use and derivative use are combined)




c. Transactional - can't be prosecuted at all for the testimony.




d. "option" (four justices in Brown v. Allan): no immunity, no prosecution, no compelled testimony. [takes privacy rationale seriously]



6. Kastigar - Use plus derivative use immunity is allowed, but it must be as broad as the testimony.  It makes it hard to be prosecuted, but not impossible.  You don't get blanked immunity from all prosecution, only that related to your compelled testimony.




a. Focuses on position of government - govt can be in no better or no worse position having compelled the testimony.



7. When does immunity apply?




a. In criminal trial




b. In grand jury proceedings




c. Any proceeding in which the testimony might be used in a criminal case at a future date (prophylactic doctrine)…?  Implied in Counselmen v. Hitchcock.





i. Place of testifying is split from place of use.





ii. Rule of thumb: is it (1) compelled and (2) may be used in a criminal case?  If yes, you have fifth amendment rights.




d. Scope of immunity - use and derivative use.


F. What is compulsion?



1. Beating/torture - obviously.



2. Prison time



3. Loss of government job or contracts



4. Loss of license to practice law



5. Denied parole or extended prison time is NOT compulsion (McKune- sex offenders required to account for sexual history, criminal or not, including crimes for which he had not prosecuted)




a. What is the extent of this?  Is it confined to sex crimes? What if it is extend to all crimes? Misdemeanor driving offenses?




b. 9th Circuit says it goes to far…not too helpful.



6. Probation revocation may be compulsion (Antelope)




a. Antelope and McKune enter into the fuzzier world of balancing circumstances.




b. Antelope and McKune are not Supreme Court decisions.  One of them probably will make it and set more of the law - question of "how" the Supreme Court will overturn the 9th Circuit.




c. The boarders of what is and is not compulsion is not settled.



7. Compulsion with immunity is still compulsion.


G. What is meant by "incriminating"?  Three question test for definition.



1. Scope of immunity (see above - Kastigar)




a. Immunity is co-extensive with the evidence




b. Doesn't have to be immediate incrimination, it might be incrimination which could happen in the future.



2. What is criminal punishment?




a. Applies at sentencing as well as at the trial on its merits.  Defendant has the right not provide information which could impact his sentencing.




b. What is punishment?  Whatever the legislature says is punishment.  If punishment is not "criminal" (i.e. a civil penalty), then the privilege does not exist.





i. Common sense plays some role - using the term "civil" will not make a prison sentence less than criminal.





ii. It's not "whatever the legislature says, goes", but just deferment to legislature if a rational person could call it civil.





iii. After Allen, not all prison sentencing will be "criminal" (providing "treatment" to sexual predators by requiring treatment or jail time)




c. How serious is the risk?





i. If there is no risk for incrimination due to answering the question (i.e. "What is your name?"), then there is no privilege.





ii. If no risk, then no privilege (Hiibel).





iii. Giving your name is never incriminating. ??



3. What is testimony?  Balancing game - what is the action most like?  Is it more like oral testimony or  more like a blood test?




a. Oral testimony at criminal trial is definitely testimony




b. Blood sample is not testimony (Schmerber)




c. "use your mind" test separates Doe from Schmerber.  (Doe - signature needed for Swiss bank account information permissions was NOT testimony, but very strange...)




d. Voice exemplars are not testimony




e. Privilege may not apply if the cost is high enough - Bouknight, with missing [probably dead] child.



4. Privacy and Dignity issue with privilege - but immunity doctrine erodes almost all privacy and dignity.  



5. Cognition theory - you should be forced to reveal the cognitively produced substance of your mind (huh?)



6. Muniz - "date of sixth birthday" - testimony, and not allowed under fifth amendment privilege because of the required cognitive ability.




a. Question was not part of routine booking, but meant to provide evidence.  Pushed the "booking" situation into an "interrogation" situation.




b. Kind of falls outside the cognitive ability which leads to substantive thought.




c. Was not a "cruel trilemna" - Muniz was trying to answer the question truthfully (but couldn't because he was too drunk).




d. Perhaps this case would not be decided this way now…


H. Limits on the Privilege of Immunity



1. Corporations do not have Fifth Amendment privileges.



2. Required records doctrine: if the records are required to be kept by the government, then they can be compelled to be produced.




a. Clearly an issue with the "cruel trilemna" - must keep govt records which incriminate yourself, or lie on the records (bad idea) and must produce them, even to be used against yourself.



3. Both go to preserving the regulatory state.


I. Perjury - don't expect the privilege to protect perjury. Heading to "don't expect immunity to protect perjury" - the sanctity of the judicial system is more important than the privilege.



1. Don't expect privilege to protect a lying client.  Maybe… but don't rely on it.


J. Balancing the interest: Byers and Bouknight.  Social costs and regulatory interest balanced.



1. Byers - express balancing (hit and run statute requires giving name).  The needs of policing and controlling hit and run accidents needs to be balanced against "testifying" to your name and connection with the accident (says that stating your name is testimony, but…)



2. Bouknight - privilege will wane when kids are killed.  Not as obvious in balancing, but it is called balancing for state protection because the minor was in the care of the state (regulatory program of children and family services)


K. Miranda Doctrine / Police Interrogation 



1. Due process/self incrimination tests which was replaced by Miranda Doctrine.




a. Miranda does not require police to get you a lawyer.  They can only be forced to stop interrogating you.



2. Escobedo v. Illinois (1964, before Miranda (66)) - the right to counsel exists prior to arrest (when most confessions occur).




a. Defense attorneys love Escobedo - which seems to suggests that any confession without an attorney is assumed coerced.




b. Sign of the times?  Lots of torture being reported (lynch mobs) prior to Escobedo.



3. What is the problem which Miranda is trying to solve?




a. Coercion - forced admission of guilt.





i. Physical coercion





ii. Mental coercion




b. Reliability - innocent people admitting guilt just to make it stop.  Trustworthiness




c. Personal Liberty - liberty, dignity, equality, freedom, free will and choice.  Destruction of Human Dignity.



4. Miranda as a compromised solution - a middle ground of what could have gone further or what could not have gone far enough. 



5. What is the "range of coercion" 




a. Beating/torture - beating anything you want out of a suspect - physically coercive AND unreliable.




b. Free confession - no coercion, not physical or mental conversion and the confession is reliable.



6. Coerced by the voices in your own head don't count (Colorado v. Connelly)   You have no Miranda rights against your own demons.



7. What's the tipping point??  What error rate (acquittal of guilty and conviction of innocent) is society willing to tolerate?



8. Trickery?  Does it matter if the threat of torture is a trick? (guard coming from Berlin with "ways of making you talk")



9. Must have not enough coercion that the suspect does not have enough time to reflect (even briefly) about whether or not they should confess.



10. Miranda - not about getting rid of coercion, but limiting it to "just enough".


L. Basic Issues



1. Justifications, Immunity, Compulsion and Incrimination



2. Testimony, Limits on Privilege, Subpoenas




a. What is “Testimony”? 





i Oral testimony at crim tr v. Blood terst is nt testimonial (Schmerber) 




b. Doe v. US (1988): Δ required to sign a form to get foreign bank records. What is the content of testimony? Δ: “forced to signed.” Or State: more like a blood test - Balancing





i Signature itself is more than blood. Will?





ii Oral testimony includes communication that is not oral (demeanor etc.)





iii If voice example is OK, this should be OK.





iv Dissent: difference is whether Δ has to use his mind. 




c. Privacy dignity 




d. Cognition theory 





i. Penn v. Muniz (1990) – drunk drive. Q re 6th birthday to see if he can do math. Δ is willing to answer the Q, but he can’t. The date itself is not incriminating. 





ii. CT: This can’t come in. Everything else (intake ok) 






· It’s testimonial. Calculation 






· Make him look more drunk? 





iii. Marshal: nothing should be allowed





iv. Steven: all ok





v. Shows confusion of the ct.




e. Limits





i. No 5th privilege for corporations 





ii. Required record doctrine (Shapiro) – requires keeping record and production of those doctrine against entity 





iii. Cruel trilema 





iv. Perjury 





v. No privilege to protect perjury, no immunity 





vi. Portash – no use of immunizd testimony against the speaker. (the only reason state knows Δ is lying is immunized testimony) 





vii. Apfelbaum No limits on privilege. If you lie, don’t expect privilege 





viii. Byers – hit and run statute Giving name admits connection. 





ix. Testimonial but the interest behind the statute outweighs it. Important gov interest




f. Baltimore City Dept of Social Services v. Bouknight (1990)





i Mother denied to produce her child to the city child welfare service. 





ii Incriminating b/c of concern re murder/abuse. It is testimonial – might show her abuse or murder. Regulatory interest is strong enough. Interest balancing 





iii She was assume her custodial duties related tot production and b/c production is required as part of a noncriminal regulatory regime. Privilege is diminished when its civil regulatory requirement through contempt power. The child’s well being is unrelated to criminal proceeding or enforcement. Gov demands production of custodian, and compelling reasons unrelated to crim law enforcement and as part of a broadly applied regulatory regime. 5th A is not available to person who complies w regulatory requirement after invoking the privilege and subsequently faces prosecution. 





iv Serious social cost or gets in the legitimate regulatory interest 


M. Police Interrogations



1. The Road to Miranda




a. Hopt v. Utah: must have free and voluntary confessions to ensure they are reliable confession.




b. Bram v. U.S. (Fifth Amendment voluntary-ness) - Bram is being rather innocently questioned, but his stripped naked during the interrogation.  Some say the nakedness is the improper action, others seem to think it's the implied promises which Bram is given ('it'll be better for you if you confess') were the problem.  It's not clear.




c. Boyd v. U.S. - highly protective view of freedom.  Only an unfettered confession is considered reliable.




d. Due process voluntary-ness: Brown v. Mississippi - confession beat out of suspects. So clear it's not even funny.





i. Was the defendant's will overborne by the circumstances surrounding the confession?





ii. Under the totality of the circumstances, was this a voluntary confession or not?




e. The Wickerschmidt (?) Committee - report on police interrogation techniques which reported the commonly used.  Released prior to Brown.




f. Ashcraft v. Tennessee - 36 hour interrogation but no physical coercion.




g. Escobeda v. Illinois and Massiah v. U.S. - court trying to use the 6th Amendment to get rid of the coercion issue.  Add lawyers to the mix.





i. Escobedo - prosecuting attorneys start worrying about requirement for lawyers during any interrogation.





ii. Escobedo has been assumed into Miranda.  Fails because it goes too far and does not allow enough confession and interrogation.



2. The Scope of Miranda: Waivers




a. You are required to give people the warning, but suspects can waive the rights.





i. Police carry a heavy burden to show waiver.





ii. Waiver will always occur in a coerced environment.




b. Some concern still that Miranda is overprotective, getting in the way of effective police work.



3. Miranda and the Constitution

V. Interrogation and the Sixth Amendment


A. Miranda compromise was for the purpose of eliminating the worst forms of coercion.



1. Questions if the situation is coercive enough, how come waiver is possible?  Balance - was the situation coercive enough to influence informed waiver.


B. Police Interrogation - in custody AND being asked questions (interrogated)



1. Coercion, choice, autonomy/liberty, trickery



2. Notice of rights




a. Silence




b. Waiver




c. Violation (exclusionary rule)


C. NOT NEEDED: Street encounters - Terry stops - do not trigger Miranda.  



1. Not coercive enough.



2. Transparent - less of a chance for police abuse



3. At what point and how do you apply Miranda to Terry stops?



4. Remember, the police need articulable suspicion to stop and pat down a person under a Terry stop.


D. Stationhouse - confined, pressured, out of sight



1. Core case - arrest (custody) and direct interrogation (did you do it?)



2. Custody: freedom to leave; temporary and brief; non-threatening; law enforcement officer (includes IRS agents and state hospital employees).




a. Grand jury witness are NOT in custody, despite being under subpoena.




b. The distinction between "the mansion and the gatehouse" - what is private versus public, intimidating or not, etc.




c. Voluntary confessions "bluebirds" are not in custody.  What if they are there for a while and the tenor of the meeting changes?


E. Third party places (homes, public buildings, airports, etc) - Miranda may be needed.



1. Intent of the police as to whether or not they meant to take the person into custody does direct the case.



2. Does a reasonable (not average, but reasonable person in the party's position - guilty or innocent) person believe they are free to go?




a. Similar to Fourth Amendment consent cases (a bus being searched in Florida, are they really free to go?)




b. What is the "range of permissible pressure" to have to stay (i.e. not be free to go)?




c. Is this the appropriate rule?


F. NEEDED: Arrests trigger Miranda.


G. Once Miranda rights have been given, if he invokes his right to counsel, then the questioning must stop.



1. When is the questioning deemed to have stopped?  Started again?


H. Interrogation - 



1. Two part test:




a. Direct questioning initiated by law enforcement officers, OR




b. Conduct which has the same purpose or effect as direct questions.



2. Does the suspect experience the event as interrogation?  Test for "trickery" (undercover agents)  (Perkins)




a. Is the ruse coercive?  Then there might still be a due process/voluntariness issue, but not a Miranda issue.




b. Is this incentive to get around Miranda?  What about combined with the inability to ask direct questions without being interrogation?


I. If you waive Miranda rights, then you subsequently waive your Due Process Rights.



1. If you are a defense attorney, however, don't forget about the Due Process arguments.  They might be bad arguments, but one might work every once in a while.



2. Custody is not required for Due Process arguments.  It is only related to whether the police have acted arbitrarily.



3. If there is deception and fraud, but no custody, it could be a due process violation.  WHY is it OK for a suspect in custody under Perkins?


J. Booking exception for Miranda - you still get to ask booking questions, regardless if they have invoked their Miranda rights.



1. Miranda warnings do not have to be given before booking.



2. Similar to inventory search allowable under Fourth Amendment.



3. Booking questions are "routine" booking questions - name, rank, serial number type of things, not "did you do it?"



4. However, if you get anything from the booking interview, you can use it.

VI. Waivers of Miranda rights.


A. First have to have custody and interrogation aspects of Miranda before arguing waiver.



1. Miranda warnings do not have to all be the same (Duckworth)


B. Waiver must be knowing and intelligent.



1. Silence can not equal waiver.


C. Two critical tests:



1. After arrest and prior to interrogation, any statement made can not come in.  No waiver is possible.



2. As soon as you give the warning, then waiver becomes possible.


D. Issues:



1. Is waiver valid?



2. What if suspect invokes right of counsel or right to remain silent?


E. Waivers without Invocation



1. Not signing a written waiver does not mean you have not waived your rights.  Oral waiver is fine (North Carolina v. Butler)



2. Can not waive part of your rights - once you have incriminated yourself, only items which incriminate on additional charges can be protected again.



3. Waivers have to be "knowing and intelligent"




a. Does suspect know his rights?




b. Does suspect know what having those rights means?




c. If the answer to both is "yes", then it doesn't matter if the suspect's sister (or anyone else) has retained a lawyer for him. (Moran v. Burbine)




d. Question is only whether suspect has made a free, unrestrained decision, not whether or not the suspect is unaware of his "place in the world".



4. Trickery and waivers




a. Miranda as a balance between competing interests of police officers in obtaining information and the rights of suspects to be free from undue coercion.




b. Trickery will go back to the balance test.




c. Maybe a due process issue or sixth amendment issue, but not a Miranda issue.


F. What is Miranda Doctrine and spin-offs? (Fruit of the poisonous tree and Miranda)



1. Which is more protected under the Constitution - counsel or silence? Scalia thinks that silence is more important for self incrimination and should be more restricted that right to counsel.



2. Invocation:




a. Right to silence





i. Invoking right to remain silence needs to be redone when suspect is being questioned for a second crime (Mosley)





ii. Need "re-initiation" by suspect to waive right of silence. (Roberson)




b. Right to counsel





i. Once a suspect invokes right to counsel, he's pretty much off limits (Minnick)





ii. Invoking right to counsel remains coherent when investigating the same crime, but new officers. (Edwards)





iii. Can't re-initiate as easily as interrogation and the right to silence - suspect has to initiate contact, not the police.





iv. Right to counsel at arraignment is a sixth amendment right, right to counsel at trial is a fifth amendment right.  How does a suspect know the difference?




c. How specific do you need to be in order to invoke the right to counsel? (Davis)





i. "Maybe I should get a lawyer" - not enough.





ii. You either unambiguously invoke, or you don't.





iii. Reasonable police officer has to know it is invocation for counsel.





iv. Must be generalized invocation, not specifics - can't say "I want a lawyer for my written statement, but not for my oral statements".



3. Re-initiation of contact 




a. Routine questions are not re-initiation of contact (i.e. "what's for lunch?" "Can I have a glass of water?")




b. Must be unambiguously routine statement.  Close calls go to the government (Davis and Bradshaw)


G. Miranda, The Constitution, Exceptions and Limitations.



1. Due Process - Involuntary confessions




a. Definitely Constitutional in argument.



2. 5th Amendment Privilege and Compelled Testimony




a. Compelled Testimony is definitely covered in the Constitution.



3. Miranda and unwarned confessions (or other incriminating statements)




a. Prophylactic - not quite Constitutional.




b. Quasi-Constitutional?  It's the law, but is it legitimate?




c. Federal Common law?? - an Erie issue… Specialized common law, but Congress is supposed to have authority to overturn federal common law with federal statutory law (Dickerson - 3501 overruling)




d. Has the power of the Constitution without being the Constitution, because 5 justices made it so.



4. Miranda is Constitutional for some purposes:




a. To overrule a statute - Dickerson



5. And not Constitutional for other purposes:




a. All the exceptions...


H. Exceptions to Miranda



1. Booking questions.



2. Public Safety exception (Quarles - suspect caught and known weapon is missing in a public place.  Need to prevent potential for harm to others).




a. Statements and evidence gotten through questioning without Miranda are admissible.




b. Fruit of unwarned statements are admissible under "public safety exception"





i. Distinction between Miranda and Due Process rights.  Exception is still not a free-for-all to violate due process/coercion.





ii. Only an exception for pure-Miranda issues.




c. Does public safety exception apply to drugs?  Not yet…  Has not been litigated as far as is known…



3. Impeachment: voluntary statements obtained in violation of Miranda may be used on impeachment. (Harris)




a. OK to question pre-arrest silence (Jenkins)




b. Not OK to question about post-arrest silence (Doyle)



4. Fruit of the poisonous tree (Elstad)




a. Almost no "fruit of the poisonous tree" doctrine in Miranda.  Fruits from unwarned conversations can be used to get statements after warning.




b. If you do it right, you Miranda-ized the suspect and got them to confess.




c. MAYBE fruit of the poisonous tree - set of relevant facts to analyze testimonial "fruits":





i. Content of conversation before and after warning.





ii. Timing of warning





iii. Setting of the questioning





iv. Continuity of the police questioning.




d. Definitely no fruit of the poisonous tree for non-testimonial "fruits" (i.e. evidence like guns)

VII. Sixth Amendment


A. Sixth Amendment (right to counsel) and Miranda rights.



1. Court did "experiment" (Massiah) with Sixth Amendment rights prior to deciding Miranda.



2. Right to counsel at critical stages - attaches when the adversarial system starts.




a. Under 6th Amendment, right can not attach until after indictment.




b. Started to go towards requiring counsel, but Miranda was decided first.




c. Miranda (5th Amendment right to counsel, to protect right against self-incrimination) requires disclosing the right to ask for counsel.  



3. Massiah and Perkins - two cases of "trickery" where Sixth Amendment (Massiah) does not allow it and Fifth Amendment (Perkins) does allow it.




a. Is the Sixth Amendment more important? Miranda is a prophylatic, not true Constitutional Law.  




b. Outright "hierarchy" of rights is rejected in Brewer v. Williams.


B. Just because you have a lawyer doesn't mean you have the constitutional right to counsel. (Moran)



1. Only with the Constitutional right to counsel do the police need to work through the counsel.



2. Need unambiguous invocation (Davis) in order to invoke Miranda/Fifth Amendment.



3. Can attorneys invoke rights for a suspect?  Moran says maybe not - but suspect didn't know he had an attorney.  Brewer doesn't address the subject, but it was before Moran.


C. Fair dealings with defense counsel is protected under the sixth amendment, but not the fifth amendment.  


D. Questions after Brewer:



1. What does "interrogation" mean for the sixth amendment?




a. If the information is deliberately elicited.




b. Undercover agent ploys are forbidden under the sixth amendment when suspect is represented by counsel.




c. How do you tell if you have a 5th amendment claim or a 6th amendment claim?





i. Active/Passive distinction for informant ploys - prevents the doctrine from being too strong.



2. Does the Edwards rule apply to sixth amendment right?




a. YES.  If the suspect invokes the right to counsel, then the police have to shut up.




b. But, when is the right invoked?




c. Arraignment is critical - no sixth amendment right without arraignment.





i. Wait as long as possible to arraign.





ii. When you do arraign them, arraign them for one thing only (preferably the least damning crime) because the scope of the sixth amendment right applies only to those things which have been charged. (McNeil)





iii. How do we know when the offense is covered? (Cobb) - if there is a different element, then it’s a different offense.  It is NOT the same offense simply for being within the course of conduct.  Selective arraignment is OK.



3. What about waiver?




a. Supposed to be hard to show.




b. Intentional relinquishment or abandonment of a right.
