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I. Acquisition of property rights

a. Property Theories

i. Blackstonian: 
1. property is an absolute right, rel. btwn a person & an object was sth akin to absolute sovereignty
2. ‘sole & despotic dominion which one man claims & exercises over the external things of the world’
ii. Chief Judge Shaw of Supreme Judicial Court of MA (1851)
1. implied liability that use ‘may be so regulated that it shall not be injurious to the equal enjoyment of others having an equal right to the enjoyment of their property’
iii. Consider:
1. customs (e.g., Ghen whaling, Popov baseballs, Thornton v. Hay beach access)
2. professional vs. sport / commercial v. residential

3. does action = socially useful enterprise (that s/b encouraged) (e.g., killing foxes)
4. does rule lower litigation

5. keeping the peace
6. rule that is clear & easy to administer
iv. Occupancy/Occupation Theory – applies to property that has never been owned, or that is no longer owned by anyone. Property ownership occurs when sth is captured and reduced to possession.
1. T’s right to possession v. L
2. AP (though see labor)
3. Trespass
4. first/prior possession
5. riparian water
v. Labor – property belongs to the person resp. for creating it
1. AP
2. capture

3. prior appropriation water rights

4. Discovery doctrine – Indians didn’t have title by labor, didn’t mark, fence, till, etc.

5. scientists – using cell line to get invention

6. fugitive resources – first in time

7. allow TC to get benefit of improvements that increase land value

8. IP – rights to creator
vi. Utilitarianism – the idea of property is a human construction that depends solely on societal needs.
1. nuisance – balancing
2. riparian water
3. balancing the equities
4. takings – just compensation encourages development, remove risk of losing investment
5. IP
a) incentivize creation through limited monopoly
b) exclusions e.g., obviousness, fair use
6. Alienation policy?

7. role of custom – expectations

8. government ‘ownership’ of wild animals – conservation

9. fugitive resources – apportionment

10. custom – avoided case-by-case adjudication

11. waste doctrines

12. public trust

13. rent controls

14. housing warranties – illegal leases + habitability (oblig on L to repair)

vii. Natural Rights – property exists independent of any given society’s declarations
viii. Social Policy

1. Moore body parts

2. encourage marriage

a) in grants

b) MWPA – may not be able to attach interest if W didn’t agree

c) Tenancy by entirety

d) Dower + modern elective share

e) Community property

3. n as a way of controlling behavior

4. conservation – public trust, migratory/endangered animals

5. takings – public benefits

6. allowing govt workers on L’s land to talk to Ts

7. innocent purchaser of chattels – voidable title vs bona fide purchaser

8. balance power
a) T’s rights re: physical possession

b) fair housing (small L can discriminate – don’t force to have T they don’t like)
c) allow assignment but L still has rights against T2
d) different rights for residential v. commercial + short vs. long term
9. changing w/ society – Jeffersonian yeoman to today’s residential T – obligations to fix, covenant of QE

10. don’t reward trespassers by allowing them to keep animals caught on private property
b. Ways to Allocate Property

i. Conquest: taking possession of enemy territory through force, followed by formal annexation of the defeated territory by the conqueror
ii. First possession (discovery) → possession
1. a thing capable of ownership but not then owned belongs to the person who acquires actual or constructive dominion and control over it & has the intent to assert ownership over it (to possess)

iii. Occupancy

iv. Labor: (Locke) 
1. person who has possession also has obligation to till land
2. ‘earning’ the land/property through labor
3. you own the fruits of your labor in consequence of having ‘a property in your own person’

v. Utility

vi. Rights that can be allocated:

1. possessory – right to control/hold property (w/ or w/o claim on ownership)
a) hard to prove ownership, so possession can be surrogate for ownership & title

2. transfer (alienate)
3. development (change/modify)
4. right to exclude

5. right to include

c. Acquisition By Discovery (Indian Title) aka 1st Possession
i. Discovery doctrine
: 

1. can take possession over land you find (first European to discover it gets it for his country)
2. chiefs maintain right of occupancy (right to possess “has never been questioned”), but have no right to alienate (except to fed govt)

3. policy: 
a) would be chaos otherwise
b) national security issue
c) reliance interest on govt grants

d) doesn’t disturb occupancy interests

ii. Indians didn’t have title by labor – didn’t farm, mark, fence the land

d. Acquisition By Capture

i. Wild Animals – (In their natural state (ferae naturae), wild animals are not owned.
1. Pierson v. Post (hunter pursed fox onto public beach – someone else then killed it): 

a) Mere pursuit (on public land) vests no property right in the huntsman to the wild animal. Must mortally wound/capture it to have claim to it.
b) Dissent: want to encourage killing of foxes, rule will undermine efforts to do so? Unlikely – hunters instead will just invest in guns, etc.
c) Note – capture rule that is too effective could wipe out the animal

2. Ghen v. Rich (whaler killed whale, it washed ashore, ∆ found it & auctioned it):
a) Finder of whale (∆) should have known to track down killer of whale – it was marked, + custom
b) Person who killed whale has constructive possession once he mortally wounds it
c) Policy: incentives to whalers to continue in trade (but, harm to society?)
d) Rule for recognizing custom: must have all the following (not many customs will meet this test):
i) Application is ltd to the industry & those working in it
ii) Is recognized by the whole industry (e.g., fishery)
iii) It “requires in the first taker the only act of appropriation that is possible” (e.g., this is the only way to get a whale b/c it sinks when you kill it)
iv) Its necessary for survival of the industry
v) It works well in practice
3. Pierson & Ghen differences: recreation vs. trade; whale was mortally wounded by Π, fox was just pursued
4. Keeble v. Hickeringill (Π creates duck pond on his land, neighbor scares off ducks):
a) ∆’s actions had impact on Π’s livelihood – lowered value of his land, ability to make $ off ducks
b) Different from Pierson – this was public land
c) (Landowner = constructive possessor of animals on his land. 
i) Becomes owner of the animals when they’re shot by anyone 
ii) (don’t want to reward trespassers)
5. Affect  of Government Rules re: Wild Animals
a) 1st capture applies if state has no rules re capture

i) State owns if there are rules – e.g., out of season hunting
b) Migratory geese: 
i) Government owns them
ii) can’t kill them, can’t recover for damages live animals create.
iii) Look to purpose of ownership – conservation only. 
iv) Government has no liability for the birds’ ‘torts’ – can’t control actions of wildlife
v) “ownership” is shorthand for certain rights, not always all rights & liabilities
ii. Wild Baseballs (First Possession)
1. Popov v. Hayashi: 
a) Was baseball “wild” or was it “mortally wounded”?
b) Consider custom – not first to touch, but first to have complete control

iii. Fugitive Resources (oil, gas, water)

1. Whoever owns surface also owns to depths of the earth

a) Lateral drilling = trespass

2. Ways to allocate:

a) First in time to extract/use it

i) Result – incentive to drill ASAP, no advantage to waiting, may result in producing more of the resource sooner than needed, leading to econ waste (drives down the price)

b) Apportion based on underlying land (attach to land)

i) (have to know how its distributed)
3. Water Rights

a) 2 systems:

i) Riparian – you own (some of) the water adjacent to your land

1) If you own the bank, you have right to use the stream

2) Can only use a ‘reas’ amount (many factors – context based)

3) Benefits landowners

4) Problems:

a. Imprecision/vagueness

a. ok when a lot of water, but when scarce is harder to administer

b. what’s ‘reas’?

b. if you don’t own land, out of luck

c. won’t work where its very dry

5) Benefits

a. stream itself is protected by reas use limits

b. if you don’t use the water now, can use it later – belongs to your land rights, won’t lose it

ii) Prior rights – Gives first user the right to use as much as it can beneficially (w/o waste)
1) Separate from property – can buy water rights, create market
2) Benefits entrepreneurs

3) Problems:
a. No concern for stream – can dry it up

b. Can lose right if stop using it (though in practice is hard to take it away)

4) Benefits:
a. more certainty about scope of right
b. don’t have to own land 

b) [( usufruct: right to use & enjoy the profits & advantages of sth belonging to another as long as the property is not damaged or altered in any way.]

c) East & west handle differently

i) East = primarily riparian

ii) West = primarily prior rights – so dry, that even w/ reas uses a use may use up all the water
d) Federal Level
i) Superimposes reserved water right riparianism into a capture jdx.

1) Reserved water rights – Winters v. US (Indians gave up land, but not water rights)

a. Diversion of water is not the only thing to count as first ‘use’  - treaty can be first ‘use’

b. Resolve ambiguities in favor of Indians

2) Reserved (treaty) fishing rights – US v. Winans (Indians have right to go on land to fish)
a. First in time access right.

b. Binds purchasers of land, even if they don’t agree

c. (Inquiry notice: Subsequent owners of land are on notice of this right – b/c the Indians are going on the land to fish

e) Public Trust Doctrine
i) (Some property is of such importance that the public retains a trust to the land.

1) A private owner may acquire it subject to the PT doctrine, but the owner will own the land subj to the rights of the public to use it ot to protect it from certain harms

ii) Applies to all navigable streams & lakes; beach front
iii) e.g., Audubon v. Mono Lake
iv) Priority date for big projects (under 1st user scheme) – if city is diligently pursing a project that takes a long time to finish, their priority date foes to start of project

v) Consider “interests” of lake if navigable

vi) State must avoid harming interests of public trust when feasible
vii) Exception to capture @ state level

e. Acquisition By Creation
i. IP Generally

1. Why give property right to someone who makes e.g., a movie? Incentives to produce.
2. Balance of a little monopoly to get people to produce a good, vs. right to exclude can increase prices
3. Tangible vs. intangible property (Baird):
a) exclusive rights to tangible property promotes market economy (effective way of allocating scare resources)
b) exclusive rights to intangible property impedes market economy (competition depends on imitation)
4. (General rule: “In the absence of some recognized right at c/l, or under the statutes… a man’s property is limited to the chattels which embody his invention. Others may imitate at their pleasure. (Cheney Bros)
ii. News
1. INS v. AP: rights between AP & public are dif. than those btwn AP & INS. AP has no rights against public, but some rights against competitor.

2. Risk – increase cost of news

3. But – dispensing news to more people doesn’t ‘use it up’ 

iii. Dresses: Cheney Bros. v. Doris Silk – no express right to protect patterns. Up to Congress to grant the right if it wants to.
iv. Cyberspace: MGM v. Grokster – if aware of infringement and encourages it (‘as shown by clear expression or other affirmative steps taken to foster infringement’), is liable for acts of users.
v. Publicity/Celebrity: White v. Samsung – c/l protections to exclusive right of ‘name, likeness, signature, & voice for commercial purpose
vi. Bacteria – limits on IP – fair use exclusions, can’t protect sth obvious.
vii. Property in One’s Person – Body Parts

1. Moore v. UC Regents (patented cell line): 
a) Π’s cells were taken & patent applied for w/o permission of or remuneration to Π
b) c/a – conversion of property, lack of consent, IIED

i) won one lack of informed consent, breach of fiduciary duty, but failed on larger claim

ii) conversation argument:

1) ∆ argues that it ≠ Π’s property, it’s work on the cells that = the invention, not the actual cells

2) Π argues possession – they were his, ∆ took w/o permission

3) ∆ argues labor theory
c) Holding: 

i) no conversion b/c:

1) patient does not expect to retain possession of small body parts that are removed during an operation; 

2) no precedent for such a claim

ii) patient’s interests outweighed by the social benefit attending medical rsch, esp given a patents admitted right to insist upon informed consent before any body parts are used in med rsch
d) Implications for other hospitals – consent forms

e) Majority: 
i) Public policy benefits – socially useful to encourage research, don’t want to chill it
ii) Legislative resolution on how to address is more appropriate.

iii) But, fiduciary duty to disclose

f) Concurrence: 
i) don’t want people selling themselves

ii) immoral to create system w/ econ. awards for selling body parts.

g) Dissent:

i) Individual rights more important. 

ii) Market for parts unlikely, can be limited.

1) Don’t overdraw rule – create rule that deals w/ people who have body parts involuntarily taken, not voluntarily selling kidneys

iii) Some types of property have special rules, why not body parts? 
1) (gradations of what ‘sticks’ are in the ‘bundle’ for a given sort of property)

2. Kane: sperm = property for purposes of a will

f. The Right to Exclude

i. Generally:

1. landowner has right to:

a) be left alone

b) exclude trespassers (even if no damage)

i) fundamental right
ii) “one of the most essential sticks” in bundle of rights

iii) c/a = trespass, w/ punitive damages ok (even if no actuals)

c) exclusive use

2. Right to exclude allows O to control land, w/o risk of clouding title (e.g., easement)

3. Policy:

a) enforcement view: if didn’t protect this right, O would resort to self-help

b) economic view: 

i) right to rely on trespass c/a = inducement to investments

ii) O can charge people to use, so can use for economic gain

ii. Exceptions: 
1. O doesn’t have right to exclude govt workers who go on private land to talk to tenants

a) Policy: the Ts can’t easily seek help elsewhere

b) Property rights serve human values, so they are relative. If O’s interest is to control workers, interest of govt in providing services wins.

c) May come out different if business vs. private

d) Govt workers can’t interfere w/ work on the farm

e) This access = a “license”, or if long term, an easement

2. (Adverse possession

3. (Fair housing laws

4. (Public access to private beaches

5. (Retaliation against renters

6. (Easements

g. Adverse Possession
i. Elements:

1. an actual entry giving exclusive poss (of the whole lot)

a) if under color of title, don’t need to possess whole lot
2. open & notorious (notice issue) 
a) minor encroachments = AP? (Mannillo v. Gorski)
i) most courts say no, ≠ ‘open & notorious’
ii) unless owner of land has knowledge
3. adverse under a claim of right 
a) (i.e., not w/ permission) 
b) depending on jdx, may be req’d to be good faith or bad faith (see below)
4. continuous for the statutory period

a) can be seasonal, e.g., summer home – look to custom of the neighborhood

b) need same type of possession ‘as ordinarily marks the conduct of owners in general in holding, managing and caring for property of like nature and condition.’ (Howard v. Kunto – Hood Canal summer home)

c) building a house on the land serves as notice year-round

ii. Generally:

1. s/b using the property as a true owner would, sth that a reasonable neighbor would understand – e.g., ‘Bob’s land’

2. All elements must be proven, throughout course of statutory pd

3. Judicially-created elements: cases argue about when it starts – when the poss was hostile, whether it was continuous, what kind of poss is not good enough, etc.

4. BoP on adverse possessor

iii. Timing:

1. 20 years in England, East

2. 10 years in much of west (incl. OR)

3. 5 years in CA

4. Owner could have ejectment action until SoL is up

a) ( ejectment: an action to regain poss of real estate held by another.

5. (less if AP’er has CoT

iv. Policy issues:

1. Want to discourage trespassers… but also want to encourage improving, using land (penalize sitting on rights).

2. Earning theory – AP earns the land after awhile

3. Neighbors come to rely on you, after a long time

4. Don’t want to unsettle things after a long time being a certain way

5. Society more comfortable if someone lays claim to property

v. Color of Title:

1. = claim founded on a written doc (deed, will) that purports to trx property to you but is defective in some manner
2. doctrine arose from land fraud/surveys, people have incorrect documents
3. if have CoT, don’t have to prove AP of whole lot, since possessor believes they have the operative deed
4. can reduce the SoL requirements

5. can prove a little AP to get the entire lot – but if true owner is in part of the lot, AP’er is defeated by owners actual poss so only get part of land they are actually on
6. if have CoT to two lots, must enter both to claim both
vi. Nature of the poss
1. Maine Doctrine: to get AP, has to be aggressive trespasser, have to know you don’t have any right to be there
2. Connecticut Doctrine: doesn’t matter what you think, only entry & physical presence are important
3. some states say no rights to aggressive thieves – so AP limited to boundary disputes
4. most states want manifestation of assertion of title – e.g., a neighbor thinking ‘I thought he owned it.’
vii. Tacking

1. can add predecessor’s poss if:
a) privity between current & previous owner(s)
b) good faith, reas connection btwn successive occupants, consensual (c/b via will, deed, other relationship)
2. no privity between multiple adverse possessors
viii. Types of interest affected by AP

1. Life Estates: 
a) if person w/ current possessory interest only has an LE, then the adverse possessor can only adversely possess the LE. 
b) When the LE ends (upon death of the person w/ the LE), the person w/ the rem still gets title against the AP’er. 
c) (policy – person w/ rem has no right to eject AP’er, so shouldn’t affect their future interest)

2. Government: 

a) AP against govt doesn’t exist (state AP law not effective against fed govt)

b) Reason: 
i) AP’s policy is to make owners productive, keep an eye on their land. 
ii) Don’t want to require govt to monitor their land for non-use, not good use of $. 

iii) Don’t want to put govt land at risk.
iv) Would be punishing the public for the neg of officials
3. Easements: may survive AP, if co-existed.

ix. AP of Chattels (e.g., art)

1. BoP on owner, not possessor! (possession serves as presumptive substitute for title)
2. Discovery Rule: SoL tolled if vic uses due diligence to track down stolen item
a) policy – ensure original owner and current possessor are both treated equitably
3. Innocent purchaser def:

a) Did purchaser check available registries? (if any)

b) Bona Fide Purchaser – 
i) Did purchaser purchase for value? (no unexplained discount)
ii) Purch from art dealer in ordinary course of biz gets good title (or as good of title as entruster had)
4. Why special rules?

a) Personalty ownership not usu. open + notorious by its nature
b) Registration serves to add notice
5. UCC rule – voidable title §2-403
a) If owner (O) entrusts good to defrauder (D) who sells to BFP, what happens?
i) O can get back from D, but once D sells to BFP, O can’t get it back.

b) What would = defrauder ? gives bad check, pays w/ sth he doesn’t own

c) Policy – protect marketplace, innocents (BFP relatively more innocent than O – O picked out D, s/b careful who they entrust stuff to)

d) Policy – encourage mkt
e) Doesn’t apply to stolen goods – no rel. between O & D, so O is the most innocent party – a purchaser cannot obtain good title from a thief (void title)
6. ( Market ouvert (Europe) – if BFP buys in open market, they get good title.

II. Landlord & Tenant 

a. The Leasehold Estate
i. Generally
1. rules interpreted differently for commercial T & residential T

2. terms in leases = “covenants”

a) lease is defeasible (terminable) if T breaches covs

3. = a non-freehold estate

4. SoF applies

5. Lease = a conveyance and a contract

ii. Origin

1. Original rules from agrarian England, where 20 yr leases for farming were standard

2. Old rule – if barn burned down, T liable!

3. Livery of seisin – ceremony at trx of land. w/o it, trx ≠ LE or freehold, would = tenancy at will (non-freehold). No longer req’d.

iii. Changes

1. rise in state-imposed conditions, e.g., habitability

2. “revolution” in L/T rights in last 2 generations
iv. Types

1. Term of Years
a) Lasts for a fixed period of time or period computable by a formula that results in fixing calendar dates for beginning and ending.

b) L → T for X mo/yr/days

c) Fixed ending date

d) No notice for termination needed

2. Periodic tenancy
a) Lease for a pd of fixed duration that continues for succeeding pds until either L or T gives notice of termination.

b) y-t-y, pd-t-pd

c) Reqs notice to term

i) If less than a year, notice pd must equal length of pd, not to exceed 6 mos. (may be less by statute)

3. Tenancy at will

a) Either party can term w/o notice

b) No fixed period, endures so long as both L and T desire – ends at will of either parties

c) Sometimes will of 1 party has to be implied

d) No auto-renewals

e) If 1 party dies, the tenancy ends (though new party can enter into new agmt if desired)

f) Can end abruptly – law doesn’t like abruptness so statutes have been put into place re: notice, e.g., 30 days
4. Tenancy at sufferance

a) One of the lease types above, but then holds over @ end of pd (not really a tenancy)

b) Entry was rightful but continuing there is not

c) Transform status of T – L has option to (i) create new tenancy or (ii) evict

i) Once L accepts monthly rent checks, = an extension of the lease

v. Consider:

1. SoF applies to leases

2. courts should only look to words, not intent. (courts won’t always follow this.)

3. not good to bind people involuntarily
4. Leases have K elements & conveyance elements.
5. Form leases – in residential situations: simpler, but gives power to L. affects how court will interpret later.

6. statutory lease terms – assumption that T is represented better in legislature than in negotiations w/ L. (but T may not know about his statutory rights)

b. Delivery of Possession

i. Two rules:
1. English Rule: 
a) implies that L has given new T covenant of not just legal poss, but also physical poss
b) new T can rescind the lease or recover damages since L breached implied duty to delivery physical possession
c) conforms to T’s expectations, L’s otherwise might take advantage of a T’s ignorance of the law

d) req’s L to bargain for any variation of the rule, rather than T

e) construes lease against L, its grantor, probably drafter, and beneficiary

2. American Rule (Hannan v. Dusch): 
a) implies that L has given new T only legal poss (new T has to boot previous T)

b) new T has to sue old T to eject; new T owes L rent (L’s only implied duty is to deliver legal possession)

c) makes more sense in context of long lease, or commercial lease

ii. English rule has more adherence recently.

iii. Default rules only – L & T can contract for either rule

iv. Consider: 
1. T could protect himself by adding clause to lease to get benefit of English rule.

2. but, L knows previous T, picked him, has long relationship w/ him

3. always argue context – long term leases vs. short term ones. Ask court to limit unfavorable prior holding to situation other than the one you’re in.

4. Rules can apply to land-locked land. Does L have to give T access to land?

5. Rules don’t affect legal poss – if a L enters into two leases, T can break the lease b/c legal poss was given to two people, which is not allowed.

c. Assignment v. Sublease

i. Majority rule – L can terminate lease if T trx w/o necessary consent 

ii. Analysis:

1. all of T’s interest, or part?

2. did T2 promise to assume T1’s covenants?

iii. Types of transfers (some courts look to intent instead of what parties called it):

1. Assignment

a) = conveyance of a leasehold, an act of alienation

b) Encouraged – law wants to promote T alienation

c) (tension – L doesn’t want to deal w/ a new T – wants to know who he is dealing w/)

d) T1 trx p/e to T2 (so L would have p/e w/ T2) – so L can sue T2 if T2 breaches

e) T1 still has p/k w/ L, so L can sue either T1 (under p/k) or T2 (under p/e)

2. Sublease

a) = new lease between T & 3P

b) Usually not for full (remaining) term of lease btwn L & T

c) if less than whole term, assume = SL

d) p/e doesn’t pass to T2, stays w/ T1 – L can’t sue T2 b/c has no privity

i) but – can make T2 make promise to L (to assume all covenants of T1), which creates p/k between T2 & L, so L can sue T2

iv. L has less rights against sublessees than against assignees b/c of privity issues.

v. Commercial context:

1. Kendall v. Ernest Pestana: 

a) (if T1 wants to assign lease to T2, L can only object where L has a commercially reas objection to the assignment 

i) (grounds related to $/business purposes) 

ii) (minority rule)

iii) e.g., proposed T2 has bad credit

b)  (court is promoting alienation)

2. OK for L to have acceleration charges – e.g., clause that says if T1 trx to T2, T2’s rent is 20% higher

3. Why not residential? 

a) Residential L&T c/b less sophisticated

b) Don’t want to require small L to be forced to accept a T they don’t like.

4. L can’t refuse to allow T2 to trx to T2 who does things L doesn’t approve of (e.g., abortion clinic), even though L could refuse to directly rent to T2

vi. T1 wants to trx to T2, & T2 is a tenant in one of L’s other bldgs. Reas. for L to refuse? Possibly – would lose tenant in the other bldg.

vii. Rule of Dumpor’s Case: once L agrees to an A, he consents to future trx’s (unless he specifically reserves right to prohibit future As)

1. promotes alienation

2. restatement doesn’t follow this

3. trap for unwary L

d. Discrimination (Selection of Tenants)
i. Generally:

1. There are “fetters” placed on the absolute nature of property (Blackstone), including who you can enter into an L/T rel. w/
ii. 2 nondiscrimination laws:

1. Fair Housing Act (1968, amended several times)

a) Policy (§3601) – provide, w/in ¢ limits, for fair housing throughout US

b) Can’t refuse to rent or sell to someone b/c of race, national origin, color, religion, sex, familial status

c) Exceptions:

i) Single family home sold or rented by owner (so long as no more than 3 houses owned)

1) If not lived in by owner, exception only applies 1x in 24 mo pd

2) Only if sold w/o broker/agent/salesman

ii) Multi-family dwellings for les than 4 families, if owner is on one of the quarters

iii) “Mrs. Murphy exception”

1) L is not prohibited from discriminating in home L actually lives in, but can’t place discriminatory ads (e.g., “private white home”)

2) Why? Ability to enforce, keep it private, ad affects more people, L w/ multiple units affects more people

d) Contains fee shifting provision – incentivize people to bring suits, lawyers to take cases

e) Don’t need to prove discrim motive, only show discrim effect

2. Civil Rights Act of 1866

a) “All citizens of the US shall have the same right, in every state & territory in the US, as is enjoyed by white citizens thereof to inherit, purchase, lease, sell, hold & convey real & pers. Property”
b) Narrower than FHA – only about race. 
i) But has none of the FHA exemptions. 

ii) However, requires proof of intentional or purposeful discrimination – FHA only have to show effect, not motice.
iii. Consider:

1. is a restriction is based on national origin or sth else – e.g., if wanted to rent to people who speak a certain language only

2. “race” used to mean “national origin” (e.g., “German race”)

3. not OK if only use white people in ads (excluding black models)

iv. Quotas

1. If to avoid ‘white flight’ not OK (Starrett City)

2. ok when in response to past discrimination by that actor
3. OK if to advance participation of minorities – but only ok to set floors, not ceilings

4. can’t be forever

v. Other types of discrimination:

1. limits on # of occupants ok, if to maintain economic value (has to be justifiable)

a) but, can’t limit type – e.g.., if 4 person limit, have to allow either 1 adult + 3 children or 2 adults + 2 children.

2. sexual orientation – not protected federally, but much cities (esp. in west) have this

3. gender – if L rents to female T & harasses her, = housing discrimination

4. disability – 

a) can discriminate against gay people but not AIDS status

b) if T has mental disability that threatens other T’s, ok to discriminate (have to have good reason, inability to accommodate)

c) assistance animals – must accommodate if possible

5. marital status protection – conflict w/ freedom of religion? No – when L goes into business of leasing, gives up some rights

6. profession – OK to discriminate against lawyers (absent protection based on profession)

e. Self-Help, Eviction
1. Generally

2. Self-help → L evicts defaulting T w/o resort to judicial process
3. Right of L to use reas force ok in some jdx.

4. excessive force never allowed.

5. Was ok in c/l England – L could use reas force to evict T
ii. Why is self help bad? 
1. Policy of protecting T. 
2. May not be free-will situation, can’t effectively negotiate this.

iii. In some jdx (Berg v. Wiley) have to meet test (trend but not yet majority):

1. L is entitled to poss (e.g., holdover)

a) If L was not entitled to poss, would be liable for trespass and interference w/ T’s quiet enjoyment.

2. L’s means of reentry (exercise of the remedy) = peaceable

a) No violence.
b) Poss ok to use force against objects but not people, maybe ok to change locks
iv. Can right of self help be waived? Not if affects 3P, e.g. future Ts – it’s not up to L & T if it affects others.

v. Alternatives

1. summary eviction ((see FED below) – where available, self-help is not appropriate
2. argue T abandoned premises

f. Rights of L
i. Forcible Entry & Detainer (FED) statutes: 

1. allow L to go to court quickly & get expedited hearings. 

2. Limited issues: did T owe rent? Did T pay rent?

3. Has supplanted self-help in many jdx.

4. due process issues? 

a) No – T can get other issues heard in separate suit. Housing ≠ fundamental right.

b) Possession is very important to T – if lose FED, lose poss. s/b process before dispossession, but doesn’t need to be much process

ii. T who has abandoned possession
1. L is req’d to mitigate
a) Mitigation = duty on L to minimize losses incurred by T who breaches

i) If T1 has an unapproved replacement T2, all losses mitgatable? Possibly.

b) has to spend $ to show apt, etc. (but can recover from T)
c) mitigation is the majority rule – change to this rule happened quickly

i) “no mitigation” rule still called the majority rule even though it’s now the minority rule

d) policy – don’t want rule that encourages L to let property be fallow for a long time, want to encourage putting property to productive use

e) commercial context: consider purpose, precedent. If no precedent, have good argument that it applies to both.
f) Land is considered unique (even if apts are similar) – so hard to argue that by having T’s apt available is keeping L from renting another apt

2. “Surrender” – T’s offer to end tenancy

a) If L accepts, T not liable for future rent

b) If L re-lets the unit, = implied acceptance of surrender

c) (L should say “renting on T’s account” so L doesn’t lose rights against T)

g. Rights of T
i. Promises of L:

1. L gives implied promises of 

a) legal poss (superior right to poss) &
b) actual poss (in some jdx)

2. all other promises have to be express

ii. Covenant of Quiet Enjoyment
1. Majority rule is that it is implied in a lease (big change)
a) (Rule: Any act or omission of L which renders the premises subst unsuitable for the purpose for which they are leased, or which seriously interferes w/ the beneficial enjoyment constitutes a constructive eviction of T.

b) Under QE, L has duty to repair

c) Allows T to abandon (vs. seek damages or withhold rent)

2. Old rule: 
a) No implied cov of QE—caveat lessee—it T wants sth in the lease, put it in there
b) T had resp. for repairs.

3. Limitations:

a) T has to prove substantial interference/impairment

b) T has to leave w/in reas time after right comes into existence

i) Risky for T – not too soon (give L chance to fix), not too late (accepted the problem)

ii) Hard on a residential T – losing poss is often not an OK remedy
iii) T can seek DJ before leaving to lower risk

c) Only remedy is to leave – if wrong (no breach), then T is liable for rent

d) Has to be L’s fault (act/omission) or express promise of L

i) e.g., can’t leave for QE b/c of nuisance not caused by L

ii) But, if L has promised X, & it’s not X, then is enforceable

iii) If acts of others (e.g., noisiness)  = L’s tenants, & L has ability to stop it, then L may have duty to do so

e) Security problems not covered – L ≠ insurer of safety of T in common areas, only has to take reas. measures (unless promise security)
h. Illegal Leases
i. If L knows of housing code violations existent at outset of lease, lease is illegal
ii. T can stay & not pay – strong incentive for L to fix problems

iii. Doesn’t cover maintenance (see wty of habitability)
i. Habitability

i. Implied Wty of Habitability (note – residential!)
ii. At c/l: 
1. T only got legal poss, no right to have premises maintained.
2. Why? Long leases, Jeffersonian ideals, yeoman could make repairs (waste doctrine – yeoman couldn’t waste L’s property by not repairing)

iii. Now: L has to deliver over & maintain, through out period of tenancy, premises that are safe, clean & fit for human habitation

1. change to reflect “urban realities”

a) residential Ts have different expectations, shorter term leases

2. L’s obligation changed, complete reversal of duty.

3. Before filing suit, T must give notice to L & reas. time to repair

4. T must show that the defect existed during the time for which rent was withheld

iv. How do we know what is safe/clean/fit?

1. Look at housing code, if available, but is not limited to that

2. (Gives T the right to enforce housing codes in effect)

v. Not waivable.

1. Impacts others
2. May affect next T, would have spillover costs of making housing stock unavailable in the future
3. Costs to society if T is willing to live in unhealthy situation & gets sick
4. Urban blight
vi. Remedies:
1. rescission
2. reformation
3. damages
a) withhold pmt of future rent (until fixed)
b) punitives possible
4. T doesn’t have to give up poss
vii. Oregon:
1. Allows for small waivers
2. T can do some of the work & deduct from rent ($500/mo limit)
3. T can get substitute housing & charge L if it costs more
j. Retaliatory Eviction

i. Most jdx forbid it

ii. Presumption that eviction w/in X time (≈90-180 days) after good faith report of violation = retaliation

iii. Time varies by jdx. 
iv. BoP on L to provide that retaliatory notice has dissipated.

k. L’s Duties & Tort Liability

i. L has duty to repair – is liable for neg repairs ((see Quiet Enjoyment)

ii. Generally:

1. Minority rule: L has general std of care (neg std) in all circumstances.
2. c/l (& majority today): L only liable when L neg breached ltd duties 

3. L is liable for latent defects (if not disclosed), not patent defects.

4. L ≠ liable for adjoining street.

iii. Problems L didn’t fix, someone gets hurt:
1. CA has strict liability standard
2. Other cases say L needs notice before = liable
iv. “public use” exception – if L knows the public will be using the property, L has higher duty to protect the public
1. T is primarily liable, but L has secondary liability
v. Obligation on T to inspect, or else thought to accept it in its current condition

1. Exceptions:

a) Short term furnished apt (e.g., summer rental) – T can’t inspect it

b) Latent defects (not very visible) – have to be disclosed (though don’t have to be fixed)

c) Common areas (hallways, etc.) that no specific T has responsibly for. If L has notice of problem, L is liable.

d) Negligent repairs

e) Nuisance

f) Fraudulent misreps

l. T’s Duties

i. Basic obligation: Return premises in substantially same condition less ordinary wear & tear

1. Burden on T to make minor repairs

2. Avoid permissive waste (letting the place run down)

3. Duty applies to any present interest holder

ii. Affirmative Waste – T’s improvements:

1. T can make changes reas necessary to use the property as contemplated by the lease. Consider:

a) Long term leases

b) No injury to value of property

2. T can take mods w/ them when lease is over if they = personalty.

3. Can be transformed to realty if becomes a fixture (would stay w/ premises)

4. Commercial fixtures – looser rule: 

a) Doctrine of Commercial Fixtures: T can take things essential to T’s business if can be easily removed

iii. T’s obligation to pay rent if premises are destroyed:

1. at c/l, a promise by T to repair would make T liable for destruction of premises
2. today, if bldg is only consideration given for the lease, T not liable for rent b/c of frustration of purpose. 

a) Accidental destruction of bldg excuses both parties from further performance.

b) Policy: it’s easier for L to insure premises than for T to

m. L/T Reforms: Affordable Housing

i. Economists consider them to be counter productive

ii. Arguments in favor:

1. Allows Ts to stay where they’re at
2. more worthy of govt protection b/c housing as essential human right, and is so personal to occupant

3. housing market not competitive enough to provide housing that is affordable to those w/ low incomes so govt intervention needed

4. creation and maintenance of stable communities – govt should act to maintain existing communities that would be otherwise disrupted by displacement of residents who can no longer afford to live there

iii. Problems: 

1. affordable housing laws may decrease # of units available, so prices go up
2. L’s expense can be greater than rent income (though usu. permitted to pass through maintenance costs)

3. discourages Ls to remain Ls

iv. If L shifts costs to T, & T can’t afford rent increases, T’s options:

1. §8 housing (fed govt = $ goes straight to L)

2. Govt built housing

3. Developer subsidies
III. Estates & future interests 

a. Feudal Background
i. Statute Quia Emptores – 1290
1. before this, only LEs were granted. At death, land reverted to the king. 

2. recognized right to alienate property.

3. ended subinfeudation. 

4. Made land more alienable – could bring in substitute w/o consent
5. Beginning of market economy

ii. Rise in alienability

1. 1166: parliament passes ( assize of novel disseisin – gave dispossessed T a speedy remedy to recover poss (T couldn’t be dispossessed w/o process)

2. 1177: ( assize of mort d’ancestor – T has ability to will/inherit their property. Prior to this, to get property to heirs, Lord would need to approve (would require sth, e.g., payment, to approve)

3. ( heir – the heir of a person is one entitled to inherit property via the laws of intestate succession. 

a) Heirs can only be conclusively determined at the time of death. 

b) No such thing as heirs of a living person – only presumptive heirs.

b. Definitions
i. ( seisin = possession of a freehold. Person w/ seisin was responsible for feudal incidents.

ii. ( words of purchase
1. designates who gets the estate

2. e.g., “to A” – identifies A as grantee

iii. ( words of limitation
1. designates the duration of the estate

2. e.g., “& his heirs”, “for life”, “& heirs of his body” – defines the estate of A.
iv. heirs: id’ed in intestacy statute. People that the state thinks are next in line if no will.
v. issue: extended lineal descendants. Child, grandchild, etc.
vi. ancestor: opposite of issue, = lineal predecessors. Parent, grandparent, etc.
vii. collateral: rest of relatives
viii. escheat: if die w/o will, & have no issue, ancestors or collateral, property reverts to the state
c. H2 sort out FI problems

i. Conveyance or will?

ii. Classify estates/interests in order
iii. Consider:

1. did grantor know what they were doing? (e.g., if some granted as LE & some in FSA, then arguably they knew how to do both)

2. look at relationship issues, intent of grantor

iv. ambiguities s/b resolved in favor of FSA (encourage alienation)

d. Sample Answer

i. O→A unless & until used for casino, if so used, then to B.

ii. (Original conveyance creates a present possessory interest in A. Since it is of potentially indefinite duration, it’s a fee estate; & since it’s subject to a restriction, it is a defeasible fee, of which there are two types – a FSD & a FSSCS. Since it automatically terminates if the restriction is violated, it’s a FSD. B’s executory interest, which follows the FSD, is void under RAP b/c there is a possibility of it vesting outside the perpetuities pd. Therefore, if the FSD estate ends, it reverts back to O instead.
e. Miscellaneous

i. Transfers of estates

1. 2 ways to alienate at death:

a) Write a will & specify your legatees (dying ‘testate’)

b) Die w/o will & state will allocate for you (dying ‘intestate’)

i) Note: in-laws aren’t included in intestacy statutes

2. Control at death matters to people, sometimes more than poss
ii. Protection of Spouses

1. depends on who else (children) survives
2. at c/l, spouse ≠ heir, but had other protections, e.g., dower
a) 1800 England – ( primogeniture, goes to first son (or first son of first son)
b) c/l dower: wife gets 1/3 of property as LE
3. today (see marital interests): 
a) (dower
b) (modern elective share 
f. Fee Simple 

i. --- [FSA] ---

ii. How created:

1. c/l: O→”to A & his heirs”

a) magic words. Had to be express.

b) If just “to A” would = LE, the normal conveyance then, so, ‘& his heirs’ needed to overcome presumption.

2. today: O→“to A”

a) we want FSA, so presumption is opposite of c/l

iii. Generally:
1. Indefinite duration

2. (Unless limited, an estate is presumed to be conveyed in fee simple absolute.

3. No interest left w/ grantor

4. no associated future interest

5. largest estate – most marketable.

6. is alienable. No worries about anyone else.

7. has potential to endure forever.

8. includes all the temporal sticks in the bundle.

9. historical reason: avoiding feudal incidents (taxes)

10. “not to be sold” = inconsistent w/ FSA, strike as void (impermissible restraint on alienation)

iv. Can’t abandon a fee – someone has to be responsible.

1. Title not just about rights, also about liabilityes.

2. e.g., don’t let people abandon hazardous waste sites.

v. What happens:

1. there are no ‘heirs’ while A is alive – only ‘heirs apparent’. 

2. Creditors of heirs apparent can’t attach property.

g. Fee Tail
i. [reversion] --- [DF] --- [remainder]

1. How created:

2. O→“A & heirs of his body” 

3. O→A & heirs of his body, rem to B.

4. O→A & his heirs male (“fee tail male”)

a) If “his male heirs” could argue it = FSA

ii. Generally:
1. (Inheritable only by the grantee’s blood lineal descendants.
2. goes to lineal descendants, until there aren’t any more

3. future interest = rem
4. could have a reversion – (FI left in grantor – back to grantor when tail runs out)

5. easily avoided by people who know what they’re doing.

6. some states don’t recognize fee tail – viewed as FSA.

7. hard to find person w/ reversion right – is unsettling. 

8. Couldn’t control, so hard to market – “dead hand control”

9. stays in family line as long as it exists

10. not merit based – so Americans got rid of it

a) only recognized by 4 states (MA, ME, RI, DE) – but can be disentailed: 

i) A conveys the FT to someone, then it disappears. 

ii) Can convey to straw who then conveys it back to A

b) OR would recognize it as FSA

11. If no issue – may be a reversion in O, depending on state (not OR) 

12. Is a series of perpetual LEs. 
13. Current possessor could develop for his life. 
14. Takes land out of the market.
15. What happens if:

16. “O→A & the heirs her body, & if A dies w/o issue to B & his heirs”?

a) Oregon: interpreted as if A had FSA, so B gets nothing.

b) MA: A has FT, & B has rem.

17. if A conveyed to C & his heirs:

a) OR: ok, b/c A had FSA

b) MA: C gets FSA b/c of ( inter vivos (between living persons) conveyance
h. Defeasible Estates

i. [poss/reverter- rt/entry] --- [DF] --- [executory interest]
ii. Generally:

1. (An estate w/ the potential of being forfeited on the happening of a specified event; potentially indefinite in duration (if specified event never occurs).
2. are unsettling – can go on for a long time, so disfavored

a) legislatures may make them inalienable (so they are more likely to go away & become FSA)

b) can require that they be recorded, often… so if not recorded, go away (become FSA)

3. grantors like DFs – if grant to a charity, want to make sure it stays w/ the charity

4. usually doesn’t matter which kind, only that it is a DF

5. could last forever, but might not. 

a) No fixed ending 

b) (compared to LE, you know it will end b/c no one lives forever)

6. if released from FSD, becomes an FSA

7. FI holder can’t get inj or damages – b/c FI is a very small interest (can’t use an actuarial table b/c don’t know when it will become possessory)

iii. How created: add conditions to the fee, e.g., “on the condition that,” “for so long as,” “unless,” “during,” “while,” “until” – make clear that the estate is not to continue beyond violation of the condition
iv. “provided, however”; “however, if…” c/b covenant, not defeasible fee
1. Rule of construction: courts construe conditions strongly in favor of grantee. Where possible, court will view a defeasible fee as creating only a personal covenant not to violate the condition in grantee.
2. look for O’s intent to create a forfeiture (e.g., ‘otherwise to revert’). If none, construe as a covenant.
3. (violation of covenant = liability for $/inj; violation of condition, e.g., DF, liable to forfeit)
v. “O→A for use as X [& no other purpose whatsoever]” = FSA, not DF! 

1. Suggestive only (“precatory language”)

2. why? rule of construction, courts will interpret as larger estate – unless is clear that a forfeiture is intended (e.g., ‘otherwise to revert’), it won’t be implied.
vi. Consider – if was FSD, possessor could have new title via AP if person w/ poss/rev didn’t do anything

vii. 2 kinds (difference is how trx of title takes place):

1. fee simple subject to condition subsequent (FSSCS)

a) two things must happen: 
i) the event
b) O has to then do sth, e.g., re-enter.
c) e.g., O→A but if Cubs win, O has the right to enter & terminate
d) Reversionary interest = “rt/entry”
i) May never become possessory

e) Preferred estate over FSD. Less forfeitable (since it’s not automatic), so conceptually larger.
2. fee simple determinable (FSD)

a) when triggered, title trx to O immediately.

b) If A doesn’t leave, A = AP

c) Enforcement: people don’t walk away from it, so O probably has to file an ejectment suit & show it’s a FSD

i) Burden is on party asserting the automatic nature of the DF. 

ii) If needed, go to rules of construction – favor less forfeitable estate (FSSCS).

d) Example: O→A until Cubs win, if win, title automatically reverts to O.

e) Reversionary interest = “possibility of reverter”

i) May never become possessory, so not worth as much as a reversion.

ii) At c/l, not alienable inter vivos or devisable; only inheritable

iii) Cannot be waived

iv) Is different than reversion!
v) (could probably get a loan on a reversion, but not on poss/rev)

viii. Condemnation of DF by govt

1. H2 divide up award? Usu. FI is too remote, so all to possessor.

2. Exceptions:

a) if the possessor = the condemner, then 100% to FI holder (Palm Springs)

b) Ink v. Canton – court dissatisfied w/ PI holder getting all the value , valuation as park vs. valuation for other uses split between PI and FI holders
i. Life Estate

i. [reversion] --- [LE] --- [remainder]
1. How created:

2. O→A for life [,rem to B]

3. can be created by operation of law – e.g., Melms, homestead protection

4. c/l – “to A” was a LE (now is FSA)

ii. What happens:

1. if no express rem, reversion to O at end is implied:

a) during the LE, O has a reversion

2. after the LE, O has FSA

3. If there’s a rem, O has nothing. If person w/ rem dies intestate, will not go back to O!

4. If the property is sold, person w/ the LE would get % of sale, based on age per an actuarial table

iii. Generally:

1. (Duration is measured by the life or lives of one or more persons.
2. life tenant (A) can trx possession to someone else (B), for the duration of the life estate. B would have possession until A died. 

a) ( pur autre vie = for X’s lifespan. A LE measured by the life of a person other than the grantee.
3. bottom rung of freehold estates

4. if joint life tenants, cross-remainder implied – so if A&B have it ‘for their lives’, when B dies, the remainder goes to A (for the rest of A’s life)

iv. Obligations of the life tenant:

1. make reas repairs (not including rebuilding after a disaster)
2. waste – obliged not to unreasonably impair the value of the property (remaindermen can bring suit for damages & injunction)
3. pay interest on mortgage debt (not principal)

v. Causes problems: current possessor has little flexibility

1. e.g., Baker v. Weedon, surviving wife can’t sell but also has no money. If she’s starving, can take out mortgage, 

2. forced sale hard to get, = a “drastic remedy”, only do when to advantage of both LE holder & remaindermen
j. Non-freehold estates

i. e.g., leasehold

ii. T = present interest holder

iii. L = reversion interest

k. Future Interests

i. ( numerus clausus principle: no more estate types can be created. Restricts freedom of ownership, but limits fragmentation, promoting easy trx’ability
ii. (“Vested” FI means that the one who has the interest is ascertainable, & the estate has no condition precedent.

1. FI retained by grantor (rev, poss/rev, rt/entry) always = vested

2. can be vested interest even if likelihood of it ever becoming possessory is slight

3. fact that it may be defeasible doesn’t mean it can’t be vested

iii. Interests retained by transferor (implied) – none subj to RAP

1. Reversion (follows LE, FT or LH)

a) (= a FI arising in the grantor when he conveys an estate of shorter duration than the estate he possesses
b) Is alienable inter vivos, devisable, inheritable

c) Becomes possessory when lesser estate inevitably terms

2. Poss/rev (follows FSD)

3. rt/entry aka power of termination (follows FSSCS)

iv. Interests created in trx’ee (express)

1. (interests are classified in the order in which they appear.
2. Vested rem *
3. contingent rem *

a) Has implied reversion. If contingency happens, then the interest vests & the reversion disappears.

4. executory interest (follow fees)

a) (Future interests which can become possessory only by divesting the interest of another grantee (vested remainder or defeasible fee) OR ‘following a gap’ divesting the grantor’s possessory interest

b) Shifting: cuts short a preceding possessory estate (held by someone other than grantor) upon occurrence of a contingent event to person w/ the EI

c) Springing: divests the grantor’s estate

d) O→A, but
5. ( Statute of Uses – can have 3P interest that doesn’t follow naturally – cuts a fee short. Legitimized executory interests in conveyances. (year 1536)
6. ( Statute of Wills –Legitimized executory interests in wills. (year 1540)

v. * ( Remainder = FI in 3P that follows naturally & immediately.

1. Follows natural termination of preceding estate – immediately.

2. Doesn’t cut short sth that could last forever.

3. If there’s a gap (e.g., have to bury A on A’s death to get the estate), ≠ rem, is sth else.

4. 2 kinds, vested is preferred (where ambiguous, construe as vested):

a) Vested

i) can be either:

1) indefeasibly vested (just called ‘vested’) 

2) OR

a. vested rem subject to divestment (vr/s/d) – sth else has to happen before it will vest

b. vested rem subject to sharing/open (vr/s/o)

a. e.g., rem in children. If have more children, current children’s share would be lessened.

ii) ‘there is no condition precedent to B’s remainder so it is a vested remainder.’ 

iii) [‘, but, B may be divested of his interest by C if X happens, so B has a vested remainder subject to divestment in FSA. C has a shifting EI.’] 

b) Contingent

i) Remainders to heirs are always contingent b/c one’s heirs can’t be determined until one dies

ii) Modern rule: Freely alienable by X inter vivos, except if the contingency is X’s survival

iii) c/l: devisable & inheritable but not alienable inter vivos
c) Drafting issue – if can word either way, draft as vested, b/c would not be subject to (RAP or (destructibility
5. Differences between vested & contingent:

a) Ability to become possessory

i) Vested accelerates into possession whenever & however the preceding estate ends – either @ life tenant’s death or earlier if LE ends before the life tenant’s death

ii) Contingent cannot become possessory so long as it remains contingent

b) Assignment/transferability

i) At c/l, contingent rem was not assignable during remainderman’s life, so not reachable by creditors (though now they are trx’able & reachable)

ii) Vested rem have always been trx during life & death

c) (Destructibility
i) At c/l, contingent rem were destroyed if did not vest upon term of the preceding LE(s)
1) Abolished in most (if not all) states

2) Good in that it promotes alienability, but bad b/c O’s intent is ignored

3) Reason – no gap in seisin
ii) Vested rem were not destructible in this manner 

1) if remainder was in X, & X died before it became possessory, would go to X’s heirs
iii) Does not apply to equitable contingent remainders since legal title remains w/ trustee.

iv) Doesn’t apply to trx of lesser estates (e.g, A who has term of years grants LE to B, then B’s 18+ children), b/c holder of FSA will still have seisin

d) RAP: Contingent rem are subj to RAP; Vested rem are not

e) Standing

i) Under some state statutes, owner of contingent rem may not have standing to sue for waste. May be able to get inj (not $)
ii) Vested rem can.

l. Restraints on Alienation

i. Objections to restraints:
1. Make property unmarketable; land not available for its highest & best use / highest bidder
2. Tends to permeate the concentration of wealth by making it impossible for the owner to sell property & consume the proceeds of the sale

3. Discourages improvements on land – owner unlikely to since $ into land he can’t profit from sale of

4. Prevents O’s creditors from reaching the property

5. ‘Dead hand’ inefficiency – benefits previous generation, imposes econ costs on today’s Os

ii. Disabling Restraint
1. withholds from grantee the power of trx’ing interest (makes the interest inalienable)

2. always invalid on legal interests (poss ok on LE for limited pd of time, if justified)
3. e.g., O→A & his heirs, but any trx hereafter in any manner of an interest in Blackacre shall be null & void

iii. Forfeiture Restraint
1. (Mandates in the creating document that if the estate holder attempts to alienate his estate, or fails to do sth, the estate will be forfeited & revert to the grantor or a 3P.

2. provides that the grantee promises not to trx his interest – attempted alienation results in forfeiture of the interest
3. valid on LEs & future interests (even if future interest in a FSA – until becomes possessory); void on fee simple estates
4. e.g., O→A & his heirs, but if A attempts to trx the property by any means whatsoever, then to B & her heirs.

5. e.g., White v. Brown (handwritten will – to Evelyn, ‘don’t sell the house’)

iv. Promissory Restraint

1. provides that the grantee promises not to trx his interest – alienation is a breach of a covenant ($ or maybe inj)
2. valid on LEs; void on fee simple estates (FSA or FSD) – but probably has to be time limited
3. e.g., O→A & his heirs, & A promises for himself, his heirs & successors in interest that Blackacre will not be trx’ed by any means.
4. can be remedied by damages, not necessarily specific performance.
v. Restraints on Use – Conditions vs. Covenants

1. Covenant – e.g., provided further that O & A agree to do X.

2. remedy for breach of condition can = forfeiture
3. remedy for breach of covenant = damages or inj (but ownership retained)
4. Grantors can put restriction on alienability in form of use restrictions (but not sale restrictions – even if have same effect)
5. “provided, however” = covenant, not defeasible fee
a) Rule of construction: courts construe conditions strongly in favor of grantee. Where possible, court will view a defeasible fee as creating only a personal covenant not to violate the condition in grantee.
m. Restraints against Marriage
i. Construe narrowly – encourage marriage.
ii. If phrased to provide support while unmarried (‘for as long as A remains unmarried’), is ok.
iii. If intended to prevent re-marriage (‘to A, but if A remarries, to B’), not ok.
iv. If granted “to A for A’s use and benefit so long as A remains unmarried”, probably FSD (pref for larger estate)
n. Waste

i. = a function of both the activity in Q and the relative interests involved

ii. Affirmative Waste
1. aka voluntary waste
2. affirmatively changes the nature of the estate, acts that have more than trivial effects
3. e.g., mining, cutting trees, taking down buildings
iii. Permissive Waste
1. (saw this in L/T section)
2. letting the estate get run down, negligence, failure to maintain
iv. Remedies
1. Both kinds are actionable.
2. Remedies = damages or inj. relief
3. some statutes allow for 2x damages for waste (e.g., Melms so FI holders incented to sue)
v. Not just about conduct, also about measuring the nature of the estate, nature of present interest vs. FI
1. If have long-lived present interest, much less likely that a FI holder will get a court to agree that there is waste (b/c not certain to vest in apparent FI holder)
2. Weigh interests
3. Exceptions for changing land if its good husbandry – e.g., culling trees. Based on customs of community.
vi. Ameliorative Waste
1. alleged waste that changes character of estate, but increases value
2. is it really waste?

a) c/l, yes b/c it served the purpose of not changing the character of the estate.

3. English law concept, unclear in US law (per test – is not waste at all in US)
4. e.g., Melms v. Pabst – is worth more as commercial instead of residential.

o. Trusts

i. Estates can be split into legal & equitable estates

ii. Trustee holds legal estate

iii. Usually has right to sell, lease, mortgage, remove minerals, or do whatever a prudent person would do w/ respect to the property

1. if sells, invests proceeds, paying income to the life tenant

iv. Advantages of trusts

1. waste claims can go against person w/ legal LE, not against equitable LE

2. no restraints on alienation of property in trust - LE’s make land practically inalienable, but trustees can sell if appropriate
3. rule of destructibility of contingent remainders doesn’t apply to equitable contingent remainders (legal title remains w/ trustee)
p. Rule Against Perpetuities

i. ( No interest is good unless it must vest, if at all, not later than 21 years after one or more lives in being at the creation of the interest. 
1. (If an interest is capable of vesting more than 21 years after LIB, it’s void.)

2. Must vest or may fail w/in perp pd (possession not req’d, only vesting)

3. Only the portion of the grant that violates the rule is struck.

4. LIB includes gestating child

ii. Policy:

1. Balances marketability & free alienability of land against legit reasons a grantor may have for controlling who owns property long after the grantor has died.

2. Permits grantor to control for one generation beyond those persons alive & known to the grantor

iii. History – only 2 jdx where c/l rule is unchanged (AL & AR)
iv. Policy

1. limits dead hand control

2. promotes alienability

3. creates fees – good investments

v. Special Terms

1. ‘grandchildren exception’ – LIB is people mentioned in conveyance or implicated therein – so if a grant is to grandchildren, parents are implicated – so measuring life would be longest lived of grandparents children (the parents of the grandchildren)

2. ‘fertile octogenarian’ – person considered capable of having children no matter how old they are

3. ‘unborn widow’ – grant to unnamed spouse needs to be analyzed under RAP b/c don’t know who person will be married to when they die, & that person may not yet be alive.

vi. Process:

1. decide whether there is an interest subj to the rule

a) only applies to non-vested interest:

i) contingent remainders

ii) EIs

iii) Vr/s/o (class) – will the class close (& thus vest) w/in life + 21?
b) All rev interests (reverter, rt/entry, others on left) are vested

2. evaluate/scrutinize conveyance/will for compliance

a) an interest that doesn’t vest w/in perp pd violates the rule

b) must vest w/in perp pd or it fails

c) pd:

i) c/l: anyone mentioned/implied + a generation. Aka life in being + 21 years.

ii) USRAP = 90 years
3. if not compliant, void the interest (void as of the day of the grant)
“O has a reversion, a vested interest not subject to the RAP.”

vii. Wait & see

1. Alternate to RAP.

2. wait until the contingency actually occurs to see if the interest is valid in 21 years.
3. led to decline in failures in grants

viii. USRAP

1. uses average LIB+21, = 90 yrs.

2. ties up more property b/c more interests c/b valid

3. commercial grants not subject to it
IV. Concurrent & marital estates
a. Concurrent estates: Types 
i. Generally: concurrent ownership breeds conflict & disagreement!

ii. Analysis

1. Is it a JT? More probable that it’s TC instead!
a) does it say “with right of survivorship”
b) did they get it at the same time?

c) Did one JT do sth to sever?

2. Tenancy in Common
3. → Each TC has the right to possess the entire property
4. The preferred concurrent interest (unless married).
5. How created:

a) each TC owns a share of one piece of property 
i) doesn’t have to all be the same size share
ii) presumption that each TC owns the land in proportion to the amount contributed to purchase the property
6. Transferability: 
a) each TC’s interest is assignable, devisable & inheritable. 
b) Trx’ees become TC w/ the remaining TC
c) Co-T can mortgage his interest to secure a loan or can sell his interest; can’t sell his co-T’s interests though
7. Survivorship right: none
8. Ending it: Coming under common ownership
iii. Joint Tenants (w/ Right of Survivorship)
a) How created:

b) Historically the default concurrent interest. O→“A & B” created JT.

c) Today: 

i) TC preferred. O→“A & B” creates TC unless clearly establishes that O intended JT.

ii) “O→A & B, as joint tenants with right of survivorship, & not as tenants in common.”

iii) Exception – grant to married couple presumed to be JT.

2. Transferability: 
a) A JT can’t devise her interest; also ≠ inheritable – but can be trx inter vivos
b) Grant of a lease by a JT doesn’t sever the JT – if the JT granting the lease dies, the lease is extinguished (Harms v. Sprague)
c) Mortgage lien on interest by a JT doesn’t sever the JT – if the JT granting the lien dies, the lien is extinguished (Harms v. Sprague)
3. Survivorship right: 

a) There is no interest that can be passed via will – interest ceases at death 

b) When a JT dies, her interest ends, & the other JT owns the property outright 
i) When both JT die simultaneously, treated as converting to TIC (Uniform Simultaneous Death Act)
ii) When one JT murders other JT, murderer forfeits right of survivorship but not interest—so JT→TC (Uniform Probate Code)
4. Requirements: Four unities must be shared (historic requirement):
a) Time – JTs’ interests must vest @ same time (straw used to get around this)

b) Title – JTs must acquire title in the same deed or will.

c) Interest – each JT must own equal shares of the same estate

d) Possession – each JT has a right to possession of the whole property

5. Ending it: 

a) Some states: when 1+ unities destroyed

b) Other states: look for action or relationship that = inconsistent w/ a person continuing as a JT

c) Involuntary severance – foreclosure

d) If 1 JT mortgages his interest, does that end the JT? (Harms v. Sprague)
i) Lien Theory jdx: no. mortgage holder only takes a lien.

ii) Title Theory jdx: yes. giving of mortgage is a separation of title – passes title so JT is severed.
e) May not be OK to trx to yourself to convert from JT to TC – use a straw to be sure

6. Encumbrances

a) If both JT’s haven’t agreed to encumbrance, may not survive the death of the agreeing party

7. Miscellaneous:

a) Why used? Person may want land to trx to someone (spouse or child) outside probate – JT interest trx automatically upon death of one JT

b) Does not arise from intestate secession – 2+ people inheriting property become TIC. But, joint adverse possession could become a JT.

c) Risk of fraud

i) unilateral/secret severances

ii) one JT could sever but hide it so if the other JT died, destroy severing doc & get survivor right

iv. Tenancy by the Entirety

1. How created:

a) “to A & B as husband & wife”

b) req’s 4 unities + marriage
c) only for married couples (+HI) (recognized by ≈ ½ states)
i) majority: grant to M+W presumed to be TBE
ii) minority: presumption that = TIC unless indicated as JT or TBE
2. Transferability: none
3. Survivorship right: survivorship in surviving spouse
4. Ending it:
a) Very durable – can’t be unilaterally term’ed (unlike JT)
b) divorce term’s the TBE & changes to TIC (majority) or JT (minority)
c) doesn’t end until actual divorce (more than just separation)
5. Misc:
a) only allowed in a minority of states (incl OR). In those, = preferred estate for marrieds.
b) Being engaged is not enough

v. Joint LE

1. Joint LE w/ contingent rem in survivor: “O→A & B as joint tenants, rem to the survivor of them.”

2. can’t unilaterally term the survivorship req.

b. Concurrent estates: Partition
i. Partition in Kind
1. split up the land into separate estates

2. preferred over partition by sale
3. but, making land portions too small may affect value of it (e.g., in SD, land not salable if too small b/c need large lot size for farming)

ii. Partition by Sale
1. only used when 2 conditions met:

a) partition in kind is impractical b/c of physical attributes of the land

b) interests of the Os would be better promoted by a partition by sale (burden on party requesting the partition by sale to demonstrate)
iii. Misc.

1. Can partition personalty also
2. Agreement not to partition may not be upheld (= a restraint on alienation). Temporary restraint for good reason c/b ok.

c. Rights & Obligations between Co-Tenants

i. Rent
1. Payment of rent by co-tenant in possession to his cotenants
a) ≠ AP b/c each TC has title
b) general rule: absent an agmt to the contrary, T in possession not liable to co-T for value of his use & occupation of the property
c) ( Outster  – one TC is denying the co-T use of the property 
i) 2 scenarios:

1) 1 co-T asserts complete ownership
2) Occupying co-T refuses a demand of the other co-Ts to be allowed into use & enjoyment of the land
ii) Minority view: occupying co-T has liability for rent after a demand to vacate or pay rent
2. rental of property to 3P [Statute of Anne]: 
a) co-Ts must share rental proceeds rec’d  from 3P tenant
b) offset by costs in generating and collecting rent, incl. repair
c) only actual amounts, not FMV
d) TCs share in rents & sales proceeds according to ownership interests
ii. Acts of co-Ts
1. “the act of one JT w/o express or implied authority from or the consent of his co-T cannot bind or prejudicially affect the rights of the latter.”

a) Exception – when one co-T in possession leases all of the joint property (b/c the other co-T isn’t losing anything, they didn’t have possession, & can now get rent)
iii. Accounting for benefits + recovering costs
1. rent ((see above)
2. taxes

a) paying co-T is preserving title, so its accountable

b) minority rule: occupying co-T has to provide credit for their use

3. necessary repairs, maintenance
a) ≠ accountable until partition (or 3P rent income)
b) Why? Some repairs may not be necessary
4. improvements

a) no right of contribution & no credit.
b) At partition, set off so improver gets value (or loss) of improvement
d. Marital Interests

i. c/l – assumption that H&W = one

1. H had control to alienate

2. Creditors could attach all but spouse’s survival rights

ii. changed by Married Women’s Property Acts (exist in all states in some form)

1. Didn’t expressly alter TE concept

2. Varying views:

a) Group I: 

i) estate is essentially c/l TE. Possession and profits subj to H’s excl control. 

ii) H may convey entire estate, subj only to poss that W may become entitled to the whole estate upon surviving him 

b) Group II: 
i) creditors can attach all but survivorship

ii) problem – debtor’s spouse can be displaced by bank (until spouse dies)

c) Group III: 

i) attempted conveyance by 1 = void; cant’ be subjected to separate debts of one spouse only

ii) policy – encourages communication, supports family.

iii) Creditors can protect themselves by getting both H & W to agree

d) Group IV: 
i) contingent rt of survivorship is separately alienable by either spouse & attachable by creditors. 
ii) Use & profits can’t be alienated.

e) Oregon:

i) Creditors can’t force partition or demand possession.

ii) Can seize rt/s & obtain rents & profits

iii) No possessory right

iii. Government Interests in marital property

1. Drug-related forfeiture

a) subject to protection for innocent parties

b) govt can’t affect present but can take survivorship

2. business vs. home

iv. Term of marriage by death of one spouse

1. dower

a) 1/3 interest in LE of property produced during marriage to W

b) If H conveyed land, dower didn’t trx (unless W agreed)

c) [Husband’s counterpart = curtesy.]

2. modern elective share

a) surviving spouse can choose to get 1/3 to ½ interest in whole estate at time of death

b) optional for W if she gets less under the will

c) has superseded dower

d) Excluded:

i) (JT not part of this b/c passed outside of will)

ii) (life insurance proceeds also outside of elective share)

v. Community Property

1. 8-9 states have it (SW states influenced by Spanish law)
2. earnings during marriage owned by both

a) includes things bought w/ earnings

b) prior stuff is separate

3. is a substitute for TE (can’t have both)

a) no rt/s but also can’t convey (unless both sign)

b) can be willed

4. one spouse can make the other the mgr of the CP

a) creditors can reach if managing spouse has authority to alienate it

5. based on laws of state where domiciled at death. 

a) Land determined by law of state where situated, so personalty & realty c/b allocated separately

V. NUISANCE: Judicial control of land use
a. Trespass
i. Generally

1. = any unauthorized entry by a person or object onto another’s land (violation of possessor’s interest in excl possession of land)
2. may req actual physical entry by a tangible object 

a) (invisible particulates = entry?)
3. SoL longer for trespass than for n

ii. Policy: w/o it, people would resort to self help; not use land for most productive use

iii. Consider:

1. no damage or intent or unreasonableness showing necessary – violating rt/excl possession = strict liability

2. don’t need to show that its unreasonable

iv. Examples:

1. Martin v. Reynolds: fluoride particles on land make it unusable. 
a) Ct finds trespass, but holding not much adhered to elsewhere.

b) Blurs n & t boundaries

b. Nuisance
i. = substantial, unreasonable invasion of a possessor’s interest in the use & enjoyment of his land

1. types

a) nuisance per se: by law, sth that is always an N no matter the context

b) nuisance per accidens: depends on context

2. Private N: sic utere tuo ut alienum non laedas – every person should so use his own property as not to injure that of another

3. Public N: 
a) R2d torts: an unreasonable interference w/ a right common to the general public.

i) Unreasonable can mean “a significant interference w/ public health, safety, comfort or convenience” or an “illegal activity”

b) Owner of the property is responsible for a public n regardless of the owners knowledge or involvement in the creation of the n
c) Owner has to abate it even before someone is injured

d) Operates independently of environmental law – activity that is legal can still be an n
e) “special injury” rule
 - Π has to have a injury different (in kind, not degree) from what public at large suffers to have standing to sue for a public N

4. Used as a way to police morals – e.g., brothels, gambling

ii. Analysis: Was there an n? What was the result/remedy?

iii. Two views:

1. look at level of interference – does it cross a threshold that marks point of liability (Jost)

a) ‘threshold’ test (Jost) – if it’s substantial, = N. balance only considered in $ vs inj.

2. R2d Torts: 
 (followed by few courts)

a) to determine unreasonableness in intentional n, court should consider whether ‘the gravity of the harm outweighs the utility of the actor’s conduct.’

b) relevant factors: see below
iv. Ask:

1. Reasonableness q: is activity suited to the location?
2. Varying tests:

a) balancing the equities:

i) §826(1): N when (gravity of harm) > (utility of conduct)

1) E.g., spite fence – low gravity but no utility so= N

ii) §826(b)(2): Serious harm + affordable to compensate (internalize externalities)

1) More likely $ instead of inj

2) But – don’t have to pay if it would drive ∆ out of busn

b) suitability to the locality in Q

c) extent & character of the harm
d) BAT – best available technology

i) Is problem fixable – technological solutions? 

ii) Is ∆ doing best it can? 

e) Can’t be abnormally sensitive (e.g., PDX Amphitheaters)

f) Social utility / social value of Π’s use
g) Who was there first?

i) If Π ‘came to the N’ likely wouldn’t get inj, maybe damages

h) Abatable? 

i) burden on Π of avoiding the harm 

j) Who is cheapest cost avoider?

i) Initial cost – could ∆ have prevented the problem inexpensively originally? (Estancias v. Schultz – loud A/C unit on apt bldg)

ii) Coase Theorem: 

1) what’s cheapest way to get highest value use to prevail? 

2) incentive for losing ∆ to buy out Π to lift inj

3. Amount of harm

a) must be more than de minimis
b) anything more than $100 is substantial – Whalen v.Union v. Union Bag
v. “Right to farm” statutes – if in rural area, Π can’t bring suit for normal farming Ns. (though one case says these may = a taking)

vi. Examples

1. Versailles Borough v. McKeesport Coal: smoldering gob pile.

a) “trivial annoyance”

b) Necessary part of industry – they’re doing it the standard way, no better practical way to do it. to issue inj would be to shut down the industry.

c) (consider timing though – depression)

d) Balance of Π harm vs. public harm/benefits (e.g., jobs). But, harder to show harms than benefits.

2. Morgan v. High Penn Oil: gas orders from oil refinery in small town + industrial area. Area used for this kid of business.

3. Boomer v. Atl Cement: ∆ has to pay perm damages, then inj will be vacated. Consider – is ∆ licensing a wrong? 
a) No incentives to fix problem if can pay off Πs
b) ∆ is buying a servitude – non-possessory interest in polluting the land

vii. Can be intentional or unintentional

1. intentional 

a) when ∆’s conduct is unreasonable under the circs. 

b) when ∆ acts for the purpose of causing it, or knows its resulting from his conduct, or knows that it is substantially certain to happen from his conduct.
c) ∆ who intentionally creates or maintains private n = liable for resulting injury to others regardless of degree or skill exercised to avoid such injury

2. unintentional when ∆’s conduct is neg, reckless or ultrahazardous
viii. Remedies: four rules

1. abate the activity by granting Π injunctive relief (Estancias (A/C) & Morgan (oil refinery in small town))
2. let it continue & pay damages (Boomer)
3. let continue & deny relief (PDX Amphitheater)
4. ∆ must abate activity & Π pays damages (!) (Spur v. Del Webb, p. 660) (not followed much)
5. [If Π ‘came to the N’ likely wouldn’t get inj, maybe damages]

c. Environmental Protections
i. Compliance w/ regs doesn’t necessary = def to N. 

1. though prob can’t get inj, only $
2. look to purpose of reg

ii. reg doesn’t assure 0 injury, only attempts to set reas behavior

iii. shortcomings of N as means of envir crtl:

1. uncertainty – context always varies

2. Π not necessarily interested in envir protection

3. burden on Π

iv. better dealt w/ via modern envir statutes that set uniform stds (incr over time).
VI. servitudes: private control of land use

a. Generally

i. = private land controls (vs. regs: zoning or judicial: trespass or N)

ii. = allocating rights by agmt. 

iii. Non-possessory.

iv. Difficulties in enforcement: burdens successors who didn’t know about it.

v. Interests run w/ the land.

b. Easements

i. Generally

1. = an irrevocable right to use another person’s land for a specific purpose 
2. is not considered a possessory interest

3. would = trespass w/o it, so it ‘legitimizes a trespass’
4. express deeds must be in writing (to satisfy statute of frauds)

5. sometimes = neg rights (e.g., won’t build higher than 1 story so B’s view not affected)

6. can be determinable

7. private easement doesn’t incl right to install above or underground utilities (rstmt wants to allow it)

8. Difference from license is that license = revocable.

9. lease vs. easement? Consider amount of exclusive control granted.

ii. Changing the easement use

1. if overused, use can be stopped by injunction 

2. manner, frequency & intensity of use may change over time to take advantage of developments in technology & to accommodate the normal dev of the dominant estate (but can’t cause unreas damage or interfere w/ servient estate)

3. How much can it expand? Balance issue.

a) Reasonably foreseeable use?

b) Similar manner of use? (e.g., constant vs. intermittent)

4. change in location → 

a) c/l: servient estate O can’t w/o consent of easement holder

b) rstmt: test s/b whether moving it burdens it/frustrates its purpose. If not, then can move it. (prof thinks this will be adopted)

iii. 5 types:

1. prior use (unusual) (unwritten)

2. necessity (unusual) (unwritten)

3. prescription

4. irrevocable licenses/easement by estoppel

5. written: created by writing “to A, his heirs & assigns” to denote that it runs w/ the land
iv. Definitions

1. Easement in gross: 

a) e.g., “A won’t do B to protect B’s view” – personal to B, doesn’t run w/ B’s land

b) aka pers. easement

c) benefits a person whether or not the person owns any specific property (or any property at all)

d) unless assignable, ends at grantee’s death

e) modern rule – assignable if parties so intended (commercial or noncommercial), except for recreational easements (hunting, fishing, etc.)

f) if divide too much, no longer an ‘exclusive’ right; threatens use of resource
2. Easement appurtenant: 

a) benefits the O or possessor of a particular parcel of land

b) must be clear from the express grant or from surrounding circs

c) passes w/ the property it benefits – even if not mentioned in grant
d) can continue indefinitely

e) preferred over easement in gross

3. Servient Estate/tenement: The property burdened by the easement

4. Dominant estate/tenement:

a) Land benefited by the easement
b) (only used for appurtenant – b/c easement in gross benefits a specific person, not the O of a parcel of land)

c) Usually is responsible for maintenance of the easement

d) Can’t use an easement to benefit non-dominant land, even if not an increase in use (can’t use it to benefit another parcel that is owned by easement owner, e.g., newly acquired adjoining property per Brown v. Voss)

i) (except possibly in WA if no increase in use and upon payment of nominal damages for ‘misuse’ of easnemt)
5. Profit a prendre: Right to enter another’s land, w/o liability for trespass, to remove minerals, water, other things that are a natural “part” of the land

a) Some courts consider these easements, others = another type of servitude

b) Penalty/remedy for overuse – lose it.

6. License: 
a) oral or written permission from a O to another person to use property. 
b) Revocable at O’s will, except:
i) License + interest (one that is incidental to ownership of a chattel on the licensor’s land) can’t be revoked 
1) (e.g., profit a prendre right to enter & take timber)
ii) Becomes irrevocable under rules of estoppel
7. Affirmative easement: Gives the holder the right to go onto the Servient estate for a specific purpose
8. Easement by estoppel:

a) e.g., when B invests in reliance on continued ability to use the road & A has not complained…
b) fairness, efficiency-driven rule
c) adopted by R3d
d) may go away

i) only lasts as long as necessary to recoup investment

ii) if reason for having it disappears (e.g., barn burns down)

9. Negative easement: Gives the holder the right to prevent the possessor of the Servient estate from doing some act on the servient estate that might harm a neighbor
a) c/l:

i) Right of airflow

ii) Right to light (blocking windows)
iii) Right to channeled water flow (right to stop neighbor from interfering w/ the flow of water in an artificial stream)
iv) Right to lateral support (usu. by excavating or removing a supporting wall)
b) Added:

i) View

ii) Solar

iii) Conservation
c) Policy issues: can’t observe, though bound even w/o notice, so limited/curtailed. But, people like them.
d) anti-developmental aspects

e) can also be thought of as negative covenants or eq servitude – any right beyond the allowed ones = a covenant
f) (see easements v covenants

10. ( general wty deed means there are no encumbrances on the land

v. By Deed

1. reservation to a stranger to the deed: 

a) c/l: generally invalid b/c of anti-developmental nature of easements, keeps land from being used.
b) Current: “feudal vestige”
2. by grant

a) Scope = what’s written

vi. By Law

1. easement by prior use 
a) (( quasi easement: when an O makes use of one part of his land for the benefit of another part)
b) Scope = what was prior use
c) when the use was in place at a time a single parcel of land was divided into two parcels (reqs prior grantor who owned land in common)
d) emphasis on parties’ likely intent at time of severance (not at time of trial)

e) e.g,. driveways, roads. Sometimes sewers, utility lines.

f) How established: by reservation or by grant?

i) did grantee “forget” to put it into deed/reserve the right?
ii) Some courts say can’t create an implied easement for prior use by reservation (grant only)

iii) Rstmt: grant vs. reservation = factor, more impt is circs
g) Does not disappear if new connection becomes available (different than easement by necessity)
h) req’d elements:

i) unity of ownership is severed (i.e., a common owner)
ii) use was in place by common owner before the parcel was severed (i.e., a pre-existing or prior use)

iii) the use must have been continuous & apparent at the time of the severance (discoverable by reas. inspection)
iv) easement is reasonably necessary for the enjoyment of the dominant estate (i.e., necessity)

i) e.g., graveyard right – right of relatives of deceased to cross private property to access cemetery (implied easement in gross)

2. easement by necessity
a) Has to be the only way to get out – narrowly interp’d to provide access
b) Scope = only as big as the necessity (ltd to access)

c) landlocked land – right of way through owner’s land implied. 
d) Most jdx require that it be strictly necessity (for ef. use of the property), not mere convenience

e) Alternative – western states have statutes re: right of condemnation – pay owner for a necessary easement

f) only endures as long as is necessary – if have another way out (e.g., new road built), easement ends (different than prior use easement)
g) requirements:
i) common owner severed the property – if no common owner, no protection!
ii) necessity for egress & ingress existed at the time of the severance (severance caused the necessity)

iii) easement is strictly for egress from & ingress to the landlocked parcel

3. by prescription

a) adversely possessed it (so if permissive, ≠ easement by Rx)
b) (leaving gate unlocked = permission – Othen v. Rosier)
c) c/l: use ‘for as long as any living person could remember’ / 1189
d) must show use was not permissive an that owner acquiesced
e) generally same reqs as adverse possession:
i) exclusive (as in not open to the public, does not mean it must be excl to one person)
1) (bias against letting public get rx easements)
ii) open + notorious
iii) continuous
iv) adverse
v) under claim of right
f) “lost grant” theory  – owner acquiesces (most courts don’t use this now)
g) Scope: not as broad in scope as an easement by grant, implication or necessity → only get the use that earned the easement + reas anticipated kinds of related uses
i) E.g., if earn rx easement by horseback, can’t drive cars on it
vii. Beach Access

1. public trust doctrine: most states holds land from water to the mean high-tide line.

a) lateral easement up & down the beach + way of access from inland to the coast req’d

b) history – beaches were owned by crown, so states = successors in public trust

c) (Mono Lake was also a public trust case)

2. FL, OR & TX = customary right of public to use beach (uses that existed for so long that ‘the memory of man runneth not to the contrary’)

3. HI = up to the vegetation line

4. easement by custom (instead of by rx) → people have customarily had access to the beach, so should continue. (Thornton v. Hay)
a) Prevents having to address tract-by-tract suits

b) On notice – every day, has always been this way

c) Requirements:
i) Must be ancient (longer than adverse poss)

ii) w/o interruption (continuous)

iii) free from dispute (no one stopping it)

iv) public always made use of land (entered, openly, continuously)

v) visible boundaries (vegetation line made it easy)

vi) uniformly situated (applies to all similarly situated land)

vii) not inconsistent w/ other customs or law

viii. Ending an Easement

1. can be abandoned (unlike a fee)
a) req’s more than just non-use, must demonstrate intent not to come back 
b) (e.g., rip up train tracks)

2. easement by necessity ends when no longer a necessity
3. by merger: owner of servient estate becomes owner of dominant estate

4. condemnation (converts to fee simple)

5. rx – prevent easement owner from using it for statutory period
c. Easements v Covenants

i. Generally

1. easements run more easily than covenants

2. Easier to terminate a covenant

3. easements req:

a) intent of parties to agreement

b) “heirs & assigns” means runs w/ the name

c) Notice – to burdened parties (done by recording)

d) Could restrict dev, so neg easements ltd to 4 types
d. Real Covenants 
i. (covenants enforceable at law) 

ii. = promise to do sth.

iii. Promise not to do sth = negative use right

iv. Requirements:
1. Intent to bind successors

2. Notice

3. Privity of estate (provides means to terminate covenants over long pd of time)
a) Horizontal privity

i) Rel btwn orig parties that create the servitude
b) Vertical privity

i) Rel of original parties to their successors

4. Touch & concern

a) Is it providing an economic benefit to person enjoying the servitude?

b) (gives cts an oppty to terminate if silly)

c) e.g., oblig to insure land w/o obligation to use proceeds to rebuild ≠ touch and concern 

v. Privity

1. cts req privity to have grantor/grantee rel

2. people that don’t’ have horiz privity = neighboring lot owners 

a) (but can get it thru straw conveyances)

b) (can also enforce against in other for inj but maybe not $ damages)

c) * Neighboring lot owners can also be in horiz privity if already tied up land btwn them, e.g., easement

3. vertical privity – have to have same estate as original deal person had

a) lessee ≠ vertical privity (his lessor is) – has only a portion of the estate

b) adverse possessor doesn’t have same estate as predecessor – is a new fee from use, not grant

4. privity only req’d for enforcing burden – not for accruing benefit

5. = an effort to make it difficult for non-possessory interests to burden those who didn’t agree

6. if D is not in privity, but aware of covenant (notice), may still be enforceable against D (Tulk v. Moxhay)
vi. If Π is seeking inj, see Equitable Servitudes.

vii. “residential use only” covenant – what is ‘residential’? consider goal – reduce spillover costs/externalities associated w/ mixed use, so if doing sth non-residential inside the house but doesn’t show then prob ok

1. small daycare ok

2. b&b ok

e. Equitable Servitudes 

i. (covenants enforceable in equity)

ii. ½ way between easement & covenant.

iii. Reqs:

1. intent to bind successors

2. notice

3. touch & concern

iv. no privity req’d – so if just want other party to stop – inj – then easier

v. if Π is seeking $, see Real Covenants (so then must also show privity).

f. Racial Covenants

i. Can’t be enforced by state – 5th amendment issue (applies to states via 14th amendment).

ii. Also look at privity issues – neighboring land owners; doesn’t T&C the land (who uses the dwelling is not important, use is the same no matter who – thought black household could lower land values…)

iii. Prevents large % of people from buying – so = unenforceable restraint on alienation?

iv. Agreement might today be violation of publication rule in fair housing act

v. Some places will not record deed w/ racial covenants

g. Subdivision Restrictions

i. Zoning change, or more valuable use doesn’t mean can get out of a restrictive covenant, so long as the covenant is still of value to the others – protect their reliance interest
1. usu enforced w/ inj. should $ be available remedy? Editors think so, but has not been the standard in servitude law. 

2. Can enforce the benefit until changed conditions.

ii. Doctrine of changed conditions – has to have changed throughout the whole development. Has a very high bar.

iii. R3d: Courts should have authority to modify servitude when no longer practical to enfoce; award $ damages.
h. Common Interest Communities (HOAs)

i. Courts should defer to common interest community in enforcing CC&Rs. 

ii. Won’t reverse unless outrageous.
iii. Blanket rule avoids problem of case-by-case inquiry

iv. May have different review if not in founding documents – less deference, issue of notice.

VII. constitutional takings of property

a. Generally

	Public use
	Regulatory taking

	Govt concedes it’s a taking, issue is whether it’s a ‘public use’
	Govt doesn’t concede = taking, only mere regulation, so no $ due

	Policing what = just compensation, govt has to pay so the scope of what they take is limited
	no internal checks b/c govt not paying if only a reg, so court needs to review


b. Analysis

i. What’s the property interest

ii. Is there a background principle replicating c/l? (e.g., public trust)

iii. Physical invasion?

iv. Complete econ wipeout?

v. Penn Central balancing 
c. Eminent Domain & Public use

i. Origin: 
1. when govt privatized land, it kept the ‘stick’ of getting it back for $ (implied reservation) – Pufendorf
2. Remnant of feudal tenures

3. Posner – 
a) necessary to prevent monopoly (e.g., Midkiff)

b) couldn’t build roads, rr, etc. in straight line if had to build around holdouts

i) (hard to assemble contiguous land for need)

ii) holdout problem – if everyone else sells, your price goes up. Capture unearned $ by being holdout, = inefficient.
4. Antedates ¢.

5. takings clause of 5th amend, binding on states via due process clause of 14th amend
ii. Just Compensation

1. Why ‘just compensation’? incent people to invest in land, no risk of being taken away w/o payment (efficiency)

2. Just comp = FMV (though doesn’t account for some things, e.g., sentimental value)

a) Kelo furor b/c of inadequate comp scheme

3. Bonuses? Maybe. (but not for businesses)

iii. Cases:

1. Berman v. Parker:  (unanimous court)
a) redev in DC

b) 1 non-blighted store but was part of larger plan (comprehensive, neutral, concrete)
c) OK that some prop was going to private owners. ‘ridding city of a n’ 
2. HI Housing Authority v. Midkiff: 
a) state’s purpose of eliminating the ‘social & econ evils of a land oligopoly’ = valid public use. 
b) Mere fact of trx to private indiv not impt – purpose, not mechanics are what matters in determining public use. 
c) Public purpose = public use.
3. Kelo:

a) Majority: permissible extension, econ interest = public purpose. Plan makes sense. Defer to elected branches.
b) Kennedy: 
i) if for benefit of 1 private party (public purpose is pretextual) then not ok.
ii) Must by clear purpose
c) O’Connor dissent: 
i) not ridding a harm, only increasing pub benefit – not ok. 
ii) Harm/benefit analysis – only ok if solving a harm.
iii) (though really a framing issue)
d) Mixed used dev project issues – 
i) different b/c of % of public who uses

ii) risk of big benefit to developers

iii) adequacy of payment
4. County of Wayne v. Hathcock ​ (p. 954) – trx to private parties appropriate when reliving a public harm or adding a public benefit
d. Physical Invasions
i. Generally: 

1. categorical taking: if govt action is seen to work a perm physical occupation, then a taking always follows (n controls aside)
2. no matter how minute the intrusion; no matter how weighty public purpose behind it

ii. Cases

1. Loretto v. Teleprompter Manhattan CATV: 
a) a physical invasion = a taking, b/c is a trespass, takes away possessor’s right to exclude. (which is the ‘most precious stick in the bundle’)
b) Is a categorical taking – no weighing needed. (most takings law is a muddle, unlike here)

2. Causby: over flights that make dwelling uninhabitable = taking
3. Kaiser Aetna: being required to allow public access to a pong = physical invasion
iii. Req to add smoke detectors = phys invasion? No – control & autonomy w/ owner.
iv. For temporary takings, use balancing. (p. 972 note 4)
e. Regulatory Takings
i. Generally:
1. categorical taking if the reg denies all economically beneficial or productive use of land. carries risk that priv property is being pressed into some form of public service under the guise of mitigating serious public harm
2. n control regs are never takings – ability to engage in a (c/l) n was never one of the rights in a property owner’s bundle.
3. limit on police power: can’t be exerted arbitrarily or w/ unjust discrimination
4. per se taking – permanent physical invasion

5. per se defense to taking – if reg is just making an n unlawful

6. characterize nature of govt action – securing a benefit vs. reducing a harm
a) if only a public benefit, s/b paid for

b) if ridding a harm, ≠ taking
7. decided case-by-case

8. police power/public interest – health, envir safety, fiscal integrity = concerns that can negate a takings claim

ii. Penn Central Balancing: 
1. Weigh public benefit/private harm – ‘adjusting the benefits & burdens of econ life.’
2. Often works in govt’s favor

3. Consider:

a) How much diminution? (depends on “size” of estate)

i) Other holdings?

ii) Severable? (conceptually)

iii) Temporal?

b) What use is affected – current, or possible future use?

i) can Π continue existing use,

ii) does reg only affects possible future uses

iii) did Π have any direct investment-backed expectations for future uses
c) ARA – ends up being a net benefit to Π? 
i) zoning often justified as not = taking b/c avg recp of advantage (ARA) – you can’t do it, but neither can anyone else, so all are advantaged in long term

d) Was Π singled out, or was it part of a comprehensive plan

i) (non discriminatory/arbitrary – neutral criteria)

ii) Just b/c someone is more severely impacted doesn’t mean it’s a taking

e) TDR as sub for reciprocity (some compensation)

f) Social benefits/value

g) Was what was ‘taken’ sth that was recog at c/l as a property interest? 
i) e.g., seizure of an easement

ii) If so, stronger arg that it s/b paid for

h) Character of govt action – physical invasion or n prevention?
i) Notice? (O’Connor element from Palazzolo)
iii. Cases:

1. Hadacheck v. Sebastian:
a) city annexes land, bans brick making (even though is a lawful biz). 

b) ≠ taking b/c was evenhanded reg, not just aimed at Π

c) OK b/c use of police power of the state – holdover from being successor to English crown. 

d) Ok b/c Π’s use of land is a n, the reg makes the n unlawful 
e) (though compare w/ Spur – city came to the n vs private company came to the n; but, private interests must give way to concerns of the community)
f) n is a per se def to a takings claim

2. Just v. Marinette Cty: reg regulating wetlands ≠ taking b/c effect was to control a public harm, not to extract a benefit. Had neutral benchmark of limiting land uses that were not ‘natural & indigenous’
3. State v. Johnson: reg restricted prop owner from filling in wetland, =’d seizure of wildlife habitant, s/b paid for

4. Billboard example: removing blight, or improving public’s view?
5. Miller v. Schoene: fungus on cedars that harmed apples. VA statute to cut cedars ≠ taking b/c is efficient way to prevent harm (apples worth more)

6. Empire Kosher v. Hallowell: quarantine chickens to prevent avian flu. ≠ taking b/c preventing public harm.

7. PA Coal v. Mahon: limit on police power – if 100% taken away then it has gone too far.

a) Subsidence claim on land w/ coal below. Kohler act = taking b/c wiped out PA’s rights.

b) Key = extent of diminution of value. If substantial (e.g., 100%), then = taking
c) But, how value is calc’ed is also key – look at specific piece of land (Holmes opinion) or look at PA Coal’s entire holdings (Brandeis dissent). Brandeis view is now the accepted view.

d) Only benefited private homeowners – not public in general

8. Plymouth Coal v. PA:
a)  4 yrs before Mahon. 
b) ≠ taking b/c overall, coal co would benefit in the long run – an “avg reciprocity of advantage.”
c) ARA defeats a takings claim.

9. Penn Central v NYC: 
a) Goal of law – preserve historical, cultural value of landmarks. 

b) Value of Penn Central is attributable to public action in setting up, creating value. 
c) Look at value of holdings as a whole.
d) Req’d them to get permission to build (but only tried 2x – didn’t pursue administrative remedies)

e) Relevant factors – no investment backed expectations, existing use gives a reasonable return (viable use), TDRs give some compensation, part of neutral plan
f) Brandeis’ view (from Mahon) of size of property – not just this parcel

10. Keystone Bituminous Coal Assoc v. DeBenedictis:
a) purpose was not just to balance private econ interests (e.g., the homeowners) but to protect public interest in health, envir quality and fiscal integrity
b) conceptual severance – only a % of the coal (since only some had to be left in place)
11. Lucas v. S. Carolina Coastal Council: 
a) unstable land, building would = n. but, 
b) there is property on both sides – red flag that ∆ is being treated differently.
c) More below
12. Previous cases – takings?
a) Thornton v. Hay –Can use the beach land for lots of purposes (e.g., not just mining); never had that right to begin w/ (easement by custom)
b) Indians – you can still fish, their use doesn’t keep you from using it. as a profit, there are built in restrictions in how much they can take.
c) Mono Lake – public use, increased use not allowed until prior appropriation…
f. Economic Wipeouts

i. Lucas: full wipeout is equiv to physical invasion, so = categorical taking (so no balancing needed – it is a taking)
1. Is preventing n a defense in this case? Need to analyze what is an n.

a) just b/c leg says its an n doesn’t make it an n (can’t insulate themselves from takings claims by deeming it an n)

b) if a c/l court would call it an n, then it’s an n

c) courts should look to their states’ laws/restrictions – look for ‘background principles’ of property law that say you can’t do X

i) e.g., can’t substantially, unreas impair another’s enjoyment of their property

ii) must be an ‘objectively reasonable application of relevant precedents’

2. Beneficial to govts. 100% wipeout rare, background principles many.
ii. If 100% wipeout of all econ beneficial uses, the only def to taking is a objectively reasonable application of background principles exclude all those beneficial uses! (so narrower than if not 100% wipeout) (Lucas)
iii. Palazzolo v. RI: if take title to land after reg put in place, can still (try to) recover

1. Notice ≠ complete def to takings

2. O’Connor concurrence – it is a key balancing element

3. (here, was not categorical wipeout, so have to balance)
4. assuming a taking is otherwise established, doesn’t have to be 100% wipeout, but if owner only left ‘with a token interest’ can still be a taking (p. 1029)

5. look @ whole property, not just wetland part
g. Temporary Takings

i. 1st English Evangelical: Π had camp, flooded, city said couldn’t use. 
1. If it was a taking, Π entitled to damages for period of time it was “taken”. 
2. (Otherwise city could take what it wanted, & if lots, give it back & have no liability.)
3. was a complete wipeout… temporarily
4. but, wasn’t a taking b/c of n
5. limited holding – only as to whether damages were due for temp taking, not whether or not it =’ed a taking
ii. Tahoe-Sierra:
1. ≠ complete wipeout – just couldn’t build. (e.g., could still camp.)
2. it’s a fee, so just a delay.
3. no severance of property rights
4. had notice b/c expected for years
5. no investment backed expectations
6. temporary taking req’d Penn Central balancing – temporary nature is balancing factor (but not exclusive)
� p. 51


� Johnson v. M’Intosh


� Jacque v. Steenberg Homes (∆ moved mobile home over Π’s property w/o permission)


� State v. Shack (p. 88)


� Spiller v. Mackereth, p. 301


� Swartzbaugh v. Sampson, p. 305


� Pg. 662


� Pg. 642


� Morgan v. High Penn Oil Co., p. 641


� Othen v. Rosier, p. 691 (many tracts, Othen land-locked, crosses Rosier’s land, flooded…)


� Pg. 696
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