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Intentional Torts


See Notes for examples


I. Intro Stuff and Mental States


4 Major Policy Functions of Tort Law: 




1. Deter people taking the law into their own hands.

2. Deter wrongful conduct :: Law does not require pf. specific act was intended to cause specific harm. 


3. Encourage socially responsible behavior. 

4.  Restore injured parties to their original condition by compensating them for their injury. (= Compensating innocent Ps.) 



Mental States
1. Negligence: Reasonable person (RP) would have been aware of an unreasonable risk.

2. Recklessness:  Actual awareness of a substantial risk. 

3. Knowing: To a substantial certainty that a the result will occur

4. Purposeful:  Conscious desire to achieve the result. 

P or K: Subjective mental states. Need to proven for most intentional torts. 

To prove a mental state: Must point to facts in the context of the event. 

Recklessness: Not usually enough to prove an intentional tort, but occasionally its enough. 

Intent (defn.): intent to act + P or K that act will result in the harm defined in the tort.

Minors: Can be liable for intentional torts, if they have sufficient capacity to possess requisite mental state (P or K) 

Mentally Ill: Can be liable for intentional torts. Cts have found that for purposes of establishing P or K mental states, mentally ill are treated like the rest of us. (Driven by the policy of compensating innocent plaintiffs.) 

Doctrine of Transferred Intent: 

1. Between people or between people and objects:  P or K conduct with A and B gets hit (or whatever), D's intent to hit A gets transferred to B and thus B can recover. Only applies to five original intentional torts: Assault, Battery, False Imprisonment, Trespass to Land and Trespass to Chattels. 

2.  Between Torts: When D intends anyone of the five intentional torts and accidentally accomplishes another one of them, then D liable for that tort. 
IF YOU COMMIT AN INTENTIONAL TORT, YOU ARE LIABLE FOR ALL RESULTING HARM FORESEEABLE OR NOT. 

II. Battery


Required Mental State = P or K


A. Elts. of Battery – R, 2d § 13 and § 18 


1. Actor liable to another for battery if: 

(a) he acts intending to cause a harmful or offensive contact of the other or third person or an imminent apprehension of such a contact

AND

(b) a harmful contact with the person directly or indirectly results

Offensive (standard): Would a RP find the contact offensive? 

fn. of battery  = battery protects the dignity of the physical being. 

Requires contact with the person or something closely attenuated with the person. 
RP standard only applies to harmful or offensive, not to whether a RP would suffer the same possibly bizarre injury as P. 

III. Assault 

Elts.: D intended an imminent apprehension of an offensive or harmful contact. D must have: 

apparent ability = present or apparent ability to effectuate the threat. (NOT actual ability. e.g. threatening w/ an unloaded gun is still assault b/c P unaware gun is unloaded.)

fn. of assault = protect people's psyche. :: P must be conscious (unlike w/ battery b/c cannot effectuate a psychic injury on P who is not conscious of the assault.) 

Conditional Threats: NOT assault b/c the conditional nature of threat eliminates the elt. of immanency.  (E.g. I would hurt you, if you weren't so old.) 

Think of it as an uncompleted battery. 

IV. False Imprisonment

Elts.: Intentional restraint of one person of the physical liberty of another w/o adequate legal justification.

Scope:  You can be falsely imprisoned in any size space, i.e. car, city, state, etc. Even if you agree to be confined somewhere, if you only consent to be there for a short time, it is false imprisonment at the end of that time. i.e. Woman agrees to short ride to the store w/ estranged ex-boyfriend. They get to the store and he won't let her out of the car. This is still false imprisonment b/c she only agreed to the short ride to the store. 

Exception: NOT false imprisonment if P has a reasonable means of escape b/c P is not imprisoned. 


Reasonable = P has to know its there and it has to be apparent. 

Standard = Would a reasonable person in this situation know the means of escape was there?

Bottom Line: If D holds key to P's freedom, then its false imprisonment. If P holds the key to his own freedom, then its not. 

Criminal Ds: If the would be P in a civil suit sues LE for false imprisonment and he is convicted, then LE not liable b/c standard of pf. in a tort case is preponderance of the evidence. So if you can prove a would be civil P guilty beyond a reasonable doubt, then you necessarily can prove that said criminal D can't prove false imprisonment in a civil suit by preponderance of the evidence b/c that is a lower evidentiary standard than reasonable doubt. 

fn. of false imprisonment = protect freedom of mobility and physical liberty.

V. Intentional Infliction of Emotional Distress (IIED) 


A. Four Elements of IIED: 



1. Conduct must be intentional or recklessness. 



Minimum mental state = recklessness (much easier to prove than P or K). 



Lower requisite mental state b/c the bar to prove this tort is high enough as it is. 

2.  Conduct must be extreme and outrageous = exceeding all bounds of social toleration.



3. Causal connection between the wrongful conduct and the emotional distress. 

4. Emotional distress must be severe. 

a) Split of authority on whether there has to be a physical manifestation of the injury.

b) Purpose of physical injury requirement is to stop fictitious or fabricated claims. (People are suspicious of subjective measurements.) 

c) Elts of IIED are difficult to prove, so some cts. have decided that P doesn't have to show physical harm as a result of the emotional distress. 

B. Categories of people most likely to be liable for offensive speech: 

1. Common carriers:  carriers (trains, planes, etc.), hotels, theaters

2. Usually when you are paying someone for a service. 

3. In these cases the attendant circumstances have changed b/c you are paying them such that their privilege to offend you is gone.  

C. Attendant Circumstances: 

1. Don't forget cultural context in your analysis. 
2. Knowledge of the person being insulted can be used as a fact to help prove reckless mental state. 
3. If D knew P had a particularly fragile mental state, then it would be easier to establish actual awareness of a substantial risk. 
4. Fact's involving knowledge of a person's condition are relevant to proving mental state elt. of IIED. 
VI. Trespass and Conversion 


A. To Land



1. Elts: Intent to enter the land AND entering the land. 



2. Mental State: Intent (P or K) to enter the land. 



3. Values Served:

a) To protect real property rights

b) Make sure people resort to law and not self-help when others are on their land.

c) Shifts responsibility for knowledge of who owns the land to the actor.

d) Concerns about adverse interests. Want to keep title clear b/c historically land was equal to wealth. 

4. Proving Trespass to Land: 

a) Trespasser does not have to know that the land is owned by someone else. 

b) To prove intent to trespass, you only have to show they set foot on someone else's land. 

c) Mistake is not a defense, even if it is an honest mistake. 

d) It is easy to prove, but litigation over trespass to land is tempered by the cost of such litigation and the low level of damages most trespass suits would generate. 

5. Privileged Entry to Land: 

a) Privileged entry onto land can be limited in time, space and purpose of the entry.

b) Getting someone's consent to enter their land thru fraud or deceit can be the basis for a trespass suit.

c) Presumed licenses: Mailman coming onto land to deliver mail. Solicitors ringing doorbell. These licenses can be removed, i.e. "No Solicitors" sign. 

B. To Chattels

1. defn (R, 2d § 218 p. 76): One who commits a trespass to a chattel is subject to liability to the possessor of the chattel if, but only if 


(a) he dispossess the other of the chattel, or




(b) the chattel is impaired as to its condition, quality or value OR


(c) the possessor is deprived of the use of the chattel for a substantial time OR

(d) bodily harm is thereby caused to the possessor or harm is caused to some person or thing in which the possessor has a legally protected interest. 

2.  Condensed Elts for Exam: One who commits a trespass to a chattel is subject to liability to the possessor of the chattel if, but only if: he dispossesses another, or its impaired as to its condition, quality or value, possessor is deprived of the use, bodily harm to possessor or person or thing possessor has a legally protected interest in. 

· Limited to intentional interference w/ chattels.

· Like trespass to land, mistake is not a defense.

· Do have to show harm to chattels, unlike trespass to land. 
· Damages measured by diminution in value of the item. 

C. Conversion 

1. defn (R, 2d § 222A – p. 82-83)

(1) Conversion is an intentional exercise of dominion or control over a chattel which so seriously interferes with the right of another to control it that the actor may justly be required to pay the other the full value of the chattel.

(2) In determining the seriousness of the interference and the justice of requiring the actor to pay the full value the following factors are important: 



(a) the extent and duration of the actor's exercise of dominion or control.

(b) the actor's intent to assert a right in fact inconsistent with the other's right of control


(c) the actor's good faith

(d) the extent and duration of the resulting interference with the other's right of control


(e) harm done to the chattel


(f) the inconvenience and expense caused to the other



2. Methods of Conversion (§ 223) – p. 83




(1) acquiring poss'n of it – e.g. stealing the chattel

(2) damaging or altering it. – e.g. intentionally running over an animal and killing it


(3) using it – e.g. a bailee seriously violates the terms of the bailment.


(4) receiving it – e.g. obtaining poss'n after a purchase from a thief. 


(5) disposing of it – e.g. a bailee wrongfully sells the chattel

(6) misdelivering it – e.g. delivery to the wrong person by mistake so that the chattel is lost


(7) refusing to surrender it – e.g. bailee refuses to return the chattel. 


D. Trespass to Chattels or Conversion? 

· Gray area between trespass to chattels and conversion. Lawyers decide which tort to sue in based on what their client wants.

· If client wants to keep the item, sue in trespass to chattels and try and persuade the court to award damages in the amount the item was damaged.

· If your client doesn't care about the item and just wants the cash, then sue in conversion.

VII. Defenses to Intentional Torts (Privileges)


A. Consent

· Circumstances are very important to the analysis. 

· Jury decides whether consent has been given.

· Not a bright line rule in many situations. 

· Consent usually has a scope, and is not blanket. 

1. When Medical Care Providers Can Act without Express Consent: 

1. Patient is unable to give consent. (unconscious, intoxicated, mentally ill, incompetent.)


2.  Risk of serious bodily harm if treatment is delayed.


3. A RP would consent to treatment under the circumstances. 

4.  This patient would consent to treatment under the circumstances. (Need other facts for this to come into play. I.e. doctor knows that patient is not a Christian Scientist and would therefore consent to procedure.) 

Need all four to prevail w/ an aff. defense of consent, but the fourth is frequently irrelevant. 
2. Voluntary Consent: 

a) Duress, coercion, mental illness, voluntary severe intoxication to the point of being incapable of forming intent, involuntary intoxication (date rape drugs), inducement by fraud > All of these render consent invalid.

b) With misrepresentation or fraud, create a legal fiction and go back in time to determine whether P would find conduct harmful or offensive (or whatever), if she had known about the misrepresentation. If so, then an intentional tort has been committed. 

Note: If someone consents to play a game, they consent to play by the rules of the game. The scope of their consent is what is w/in the bounds of reasons for the game. 


B.  Self Defense

1. defn: Use of force is justifiable when the actor (a) reasonably believes, (b) under the circumstances, that such force is (c) immediately (d) necessary to protect (e) himself against (f) unlawful force. 

(a) reasonably believes: obj. RP standard. True mistakes can be made and this is still a defense.  (When defining RP, can use general categories like age, gender, disability, physical attributes. Don't use too much detail.) 

(b) under the circumstances: includes physical circumstances as well as background knowledge D may have. 

(c) immediately: can't use force to prevent a future speculative threat 

(d) necessary: can't be just useful or helpful

(e) himself: NOT property.

(f) unlawful force:  not privileged force, i.e. police officer using force to arrest = privileged force. Only supposed to use amount of force necessary to defend self. 

Retaliatory force is not a defense and neither is provocation. 

retreat: Depends on jurisdiction. In most western jurisdictions you don't have to try and retreat. In most eastern states you do. Almost no jurisdiction requires retreat in your home. (Except a few states in New England.) 



2. Defense of Others

a) Very similar to self-defense except there is a split in jurisdictions over the reasonable belief issue. 

b) Defending yourself you have much better knowledge of the level of actual danger than if you are intervening.

c) Some states extend the same privilege of reasonable belief to the intervener, others put the burden of proving the right to intervene on the intervener. 



3. Defense of Property

a) Very limited b/c we value people over property so you can't hurt them to defend your property.

b) It's never okay to defend your property w/  a mechanized device, such as a spring gun in the grain barn. However, to prevent serious harm to valuable force, you may be allowed to use some force, whether that amount of force is reasonable depends on the circumstances. 

C. Necessity

1. Public: Imminent – actual or apparent – public necessity. Actor can be public or private. Complete defense. No money paid for damage caused. 

2. Private: You can act to defend your more valuable property, but if you trespass/destroy other people's property, you have to pay for any damage that you cause to their property.  Must be imminent as well. 

3. Differences between public and private necessity: 

a) No pub. interest involved w/ private necessity. W/ few exceptions the govt. never pays. 

b)With a private necessity defense, D pays for the damage caused. 

c) Pub necessity is a complete defense, so nom money has to be paid. 

d) Pvt. necessity is only a partial defense.  All you can get is your actual damages. (As opposed to most intentional torts, where you can get punitive damages.) 

e) Note: Can never kill someone out of necessity. 

Negligence

Elts. of Negligence:

1. Duty

a. Rule: A reasonable person under the circumstances would have been aware of an unreasonable risk.

b. Modify the RP: A reasonable [driver] under [operating his vehicle] circumstances would have been aware of an unreasonable risk.

c. Reasonable Risk? Utility of Conduct vs. Risk of Conduct



2. Breach

a. Point to facts. Ex: If there is a duty not to run red lights and D ran then red light, then duty was breached. 



3. Causation 




a. In Fact 




b. Proximate



4. Actual Damages 

I. Duty

A. The Reasonable Person 

1. Rule: A (a) reasonable person (b) under the circumstances would have been aware of an unreasonable risk. 

(a) the reasonable person

i) objective standard.

ii) no pf. necessary that D was actually aware of the risk.

iii) don't have to establish what was in D's head, this is different than subj. standard of pf. for recklessness and P or K

iv) a person with an average amount of common sense, not an extraordinary person

v) macro characteristics go to defining the reasonable person

(b) attendant circumstances

i) levels of knowledge and education can be plugged in here.

ii) micro characteristics can be plugged in here as well

iii) emergency situations

iv) but if emergency is created by the negligence of the actor, then the actor is still liable

v) Intoxication – voluntary and involuntary. (Probably not on the exam)

2. Notes: 

a) Mistake is not a defense b/c that would prevent the regulation of D's neg. conduct.

b) Voluntary intoxication is not a defense to neg., but involuntary intoxication is. (like a disability)



3. Children

a) Usually held to the standard of a reasonable child under the circumstances

b) Exception: If the child is engaged in an inherently dangerous activity (i.e., operation of mechanized vehicles), then the child is held to an adult standard of care. 



4. Mentally Ill

a) permanently crazy: treated like everyone else b/c they have been insane for awhile :: they would have been aware of engaging in conduct that would endanger others. (reasonable person under the circumstances – delusional lady driving a car – would have been aware of an unreasonable risk – believing herself to be batman.) Permanent crazy is not a defense to liability.

b) first acute episode:  defense to liability b/c an acute psychotic break or similar is not foreseeable :: a reasonable person would have no reason to be aware of a risk b/c this would be the first time they had a seizure, psychotic break, etc. 

c) Recovery:  Discrepancy in recovery based on whether the D was having a first time episode or was permanently crazy b/c there is no fault in the former case. Arguably unfair to injured P, but b/c there is no fault, P recovers in the latter case, but not in the former. (Note: Arg. against no fault system that would allow P recovery is that it diminishes the regulatory effect of the system, which is one of the core values served by tort law.) 



5. The Professional

a) Still an objective standard. (Objective standards avoid "the evil of imposing a different standard of care on each individual.")

b) Professional specialist may be held to higher standard of care than a general practitioner. 


B. Utility of Conduct vs. Risk of Conduct

R, 2d § 292 – Factors Considered in Determining the Utility of Actor's Conduct (p. 142): 

In determining what the law regards as the utility of the actor's conduct for the purpose of determining whether the actor is negligent, the following factors are important:

(a) the social value which the law attaches to the interest which is to be advanced or protected by the conduct


Conduct = alleged conduct P is complaining about

(b) the extent of the chance that this interest will be advanced or protected by the particular course of conduct (foreseeability)
(c) the extent of the chance that such interest can be adequately advanced or protected by another, less dangerous course of conduct (foreseeability)



R, 2d § 293 – Factors Considered in Determining Magnitude of Risk (p. 143): 

In determining the magnitude of the risk for the purpose of determining whether the actor is negligent, the following factors are important:


(a) the social value which attaches to the interests which are imperiled



Interests imperiled = harm to P

(b) the extent of the chance that the actor's conduct will cause an invasion of any interest of the other or of one of a class of which the other is a member (foreseeability)
(c) the extent of the harm likely to be caused to the interest imperiled (foreseeability)
(d) the number of persons whose interest are likely to be invaded  if the risk takes effect in harm. (foreseeability)



How many people will get hurt? 

Exam Note: Walk thru all 7 elts. spelled out above w/ the facts in the problem to determine if there was a reasonable risk. 

C. Duty as a Matter of Law



1. Usually juries make a determination about whether a duty exists. 

2. If the situation is at one end of the spectrum or the other, the judge will determine that there is a duty as a matter of law: 

a) No duty: No reasonable juror would find a duty OR

b) Yes duty: All reasonable jurors would find a duty.

3. Some recurrent situations where judges have determined there is a duty as matter of law


D. Rules of Law and Other Shortcuts to Duty

1. Baseline Inquiry: Does the statute apply? (Judicial, not jury determination)



a) Is the harm the kind legislated against? 

i) Harm legislated against only has to be one of the legislative purposes of the statutes. 


ii) But it the Ct. that determines the legislative purpose. 

iii) Theme here is that the less apparent it is the there is violation, the less likely the judge will be to take this short cut to duty. 




b) Does the P fall w/in the protected class of persons? 




c) Is it good public policy? 





i) Are there any reasons not to follow the legislature?

ii) Cts. defer to leg as main body that sets pub. policy b/c cts. don't engage in the same kind of fact gathering the leg. does

iii) Policy inquiry is here to check judges to make sure they don't establish duty as a matter of law in complex policy situations. 

2. Statutes only cut one way – they can establish duty, but cannot take away common law duty. 

3. The more complex the factual context, the less likely a judge is to establish a common law rule as a shortcut to duty. 

a) 2 approaches to this judicial determination: 


i) Don't make these rules, just leave it to the jury OR



ii) Make a rule and then just carve out exceptions as the need arises. 

4. Other Factors the Ct. considers in determining duty as a matter of law: 


a) Was there a common law duty?


b) How vague is the statute? 

c) Duty as matter of law for action or failure to act? (Judges more reluctant to establish duty as a matter of law for failure to act.) 

d) Disproportionate liability established by statute? 



5. Effect of Statute




a) Negligence Per Se – Majority of Jurisdictions

i) Called neg. per se but should be translated as duty per se

ii) Duty established by judge, other elts. decided by jury. 

iii) Jury instructed that there is a duty :: they do not engage in RP analysis. 

iv) Underlying Value: Deference to legislature or executive branch. 



b) Presumption of Duty





i) Burden shifting approach.
ii) Duty presumed and burden shifted to D to prove no duty
iii) To overcome burden, D must prove by a preponderance of the evidence that there was no duty



c) Evidence of Negligence





i) Jury may adopt or ignore
ii) Underlying Value: Concerned w/ fact specific determinations and respect for the jury. 

In each jurisdiction, only one of the above is how duty as matter of statute is handled. 



6. Res Ipsa Loquitur 




a) Central Fn.: Get past D's motions for SJ or DV. 

b) Absent Res Ipsa in these cases, the P would get SJ'd b/c they don’t have enough direct or circumstantial evidence to even get to a jury. 

c) Threshold Question: Does P have problems of pf. establishing either neg. act or neg. actor? (Don't even get to what P has to prove unless P has difficulty w/ pf.) 

d) To establish Res Ipsa, P has to prove: 

i) The thing that happened isn't something that happens outside negligence. (Flour barrel falling from a window.) 

ii) D must be in control of the instrumentality leading to the resulting harm. 

e) If control of instrumentality is shared by D and some other person or legal entity, then P is SOL w/ res ipsa 
7. Criminal Ds and Duty 

a) If there is a criminal charge that can be filed, there is probably a tort you can sue in as well. 

b) If you get a criminal conviction, it has a res judicata effect on the tort suit b/c the higher evidentiary standard in criminal cases establishes Ps case by preponderance of the evidence, so all the P's atty. has to litigate is damages. 

c) More common way for attys to handle tort action arising out of a criminal violation, rather than looking to statute. 

E. Failure to Act

1. General Rule: No affirmative duty to help someone in peril. (i.e. drowning hiker, Kitty Genovese, friend enticed into pool and injured.)  Some jurisdictions have said that an accident that renders a person helpless gives rise to a legal duty to help the helpless person, regardless of who caused the injury. 



2. Special relationships that impose a duty to take reasonable aff. action to aid: 




a) Common carrier and passenger




b) Innkeeper and guest 




c) Temporary legal custodian and his charge, i.e. jailer and prisoner

d) Occupier and entrant onto land may create an aff. duty on the occupier to protect the entrant



3. Other Exceptions




a) rescuee has detrimental reliance on rescuer




b) beginning rescue, then stopping

c) Good Samaritan laws, which started off protecting doctors, now attempt to shield people attempting to assist from liability. Now these statutes protect people from liability for all but reckless conduct, when they are attempting to rescue. 

4. Statutorily created duties: Most common are statutes written to impose a duty to warn on professionals to report child physical or sexual abuse. 
II. Causation in Fact – Pf. of Causation


A. Substantial Contributing Factor



1. Cause in fact requires that D be a substantial contributing factor



2. Cause in Fact DOES NOT EQUAL suspicion or speculation. 

a) Physically Apparent

i) can be established by physical pf.





ii) if no physical pf., then no cause in fact, unless we create an exception.

b) No physical pf. – Exceptions





i) Where the neg. of D greatly multiplies the chance of the harm

ii) Neg. character of conduct naturally leads to accidents (i.e failure to maintain a stairwell naturally leads to falling, so don't need physical proof that poorly maintained stairwell caused P's fall.) 



3. Concurrent Causes

a) Indivisible harm: Can't avoid liability just b/c tortfeasors not acting in concert.

III. Proximate Cause

Fn.: Allows policy based value judgments to be made about whether there is liability. It is possible that a D's actions are a substantial contributing factor, but not the legal cause. 

Ex.: In New York, a fire started on D RR co.'s property and spread 130 ft. and burned P's house down. Fire was found to be substantial contributing factor, but not prox. cause. In contrast in KS, a fire on a D RR co.'s property and spread 4 miles and burned P's house down. Prox. cause was found.  Why two different findings? B/c RR co.'s do not serve same function in KS as they do in NY. 

A. 2 Tests to determine liability – Foreseeability and Direct/Indirect


1. Foreseeability: Would a RP have foreseen the harm? 



2. Direct/Indirect: Did the harm directly result from D's conduct?  


3. Proving Proximate Cause 

· Frequency of occurrence (largely goes to foreseeability)

· Experimental probability

· Physical connection is immediate

· Minimal spatiotemporal attenutation

All of these factors, if present, make it much easier to prove proximate cause. 


B. Similarities and Differences btwn 2 Tests

1. Articulable difference btwn the two tests is that the direct test boils down to physics and foreseeability boils down to probability.

2. But as soon as the cause is slightly separated from direct physical results or extremely high probability, the two tests begin to intertwine.

3. Questions of foreseeability are largely dependant on the directness of the causation and conversely, the directness of causation is largely a determination of how foreseeable the harm was.

4. Major Difference: There are some cases where D's acts will be the direct cause of P's harm, but the harm is NOT foreseeable.  


C. Intervening and Superseding Causes



1. Intervening Causes 
a) defn.:  Conduct that occurs in addition to the D's acts that it is also a cause of P's injury 

b) Does not automatically cut off liability. For an intervening cause to cut off D's liability, it must rise to the level of a superseding cause. 

c) Two or more intervening causes may – considered together – form a superseding cause.

d) If an intervening cause is unforeseeable, then it rises to the level of superseding cause and D's act is not the proximate cause. 


2. Superseding Causes
a) defn.: An intervening cause that rises to a level such that it cuts off a D's liability b/c D's conduct can no longer be found to be the proximate cause of P's injury b/c. 

b) Determining Superseding Causation: 

i) By denying liability to a P, Ct. may be trying to determine a P's high risk conduct (i.e. Yun v. Ford Motor Co.) 

ii) P's actions that are found to be a subs. contributing factor to harm P suffered are superseding causes, so P's ability to recover is cut off b/c no prox. cause or b/c cause in fact? 
iii) Was some other substantial contributing factor so great as to absolve a D for their negligent acts? 

iv) If A commits an intentional tort and B commits a negligent tort, then A's intentional tort absolves B of liability. 

c) Essentially the decision to call something a superseding rather than intervening cause is a policy driven decision not to hold a D liability b/c something overwhelmed D's negligence on such a grand scale as to absolve a D of liability. 

Note: Criminal conduct does not necessarily cut off a D's liability. Criminal conduct has to be unforeseeable to cut off liability. 



3. Proving Intervening and Superseding Causation



a) Mental states can be used to establish intervening or superseding causation.

b) Acts, Words, Conduct, Attendant Circs can all be used to prove or disprove intervening or superseding causation and thus whether or not D is proximate cause and thus liable for harm to P. 



4. Nature and Acts of God
a) Act of God: label for a particular type of superseding cause.  Bizarre unpredictable or unforeseeable natural event. 

b) Nature: Not necessarily even an intervening cause. Turns on foreseeability. Whether the natural occurrence rises to the level of act of God or even intervening cause depends on how foreseeable or predictable it was. 

c) Typically, nature won't save a D from liability. 

Bottom Line: 2 major categories that will be superseding causes: 1) Intentional bad behavior and 2) Unforeseeable events and maybe 3) P's own conduct


D. Proximate Cause and Public Policy

1. Gen. Rule: If the general harm is foreseeable, you are liable for all resulting harm, even if the specific harm is not foreseeable. 

2. Social host liability is relatively rare. See note on 04/05. 

IV. Joint and Several Liability and Comparative Negligence


A. Comparative Negligence

1. Majority Fla.: Compare P and D's neg. If P's neg. >= 50% at fault, then P does not recover. 50% mark is not hard and fast. Can be >= 49% or up to 50%. 

2. Some jurisdictions moved to this rule b/c it seemed to be a better way to deter negligent conduct. 
3. Process to determine whether P was negligent is exactly the same process as determining whether D was negligent. 


B. Joint and Several Liability 


1. Joint: All Ds responsible for indivisible harms are liable to Ps.



2.  Several: All Ds are individually liable for the collective harm to Ps. 



3. Ds had a right to sue each other for contribution to negligence.

4. Joint and Several Liability Calculation: Damages owed to P/# of Ds = Amount each D owes P.

5. Evolved this way b/c it seemed more fair to the harmed P. Overriding value is that P should be compensated by person who harmed them. 

6. No proportional liability. All Ds jointly and severally liable. 
C. Proportional Fault

a) Rule: Each D is only liable for their % of fault. 


b) Policy: Unfair to make Ds pay for a > % then their actual fault. 

c) P has an incentive to drag in as many Ds as they can find into court, so Ps have to work harder to litigate in these jurisdictions. 

d) Pure Comparative Fault – Minority 


i) P recovers based on % of negligence attributed to him. 


ii) If P is 20% liable, then he can recover 80% of damages. 


iii) Even if P is 99% liable, then he can still recover 1% of damages. 




e) Modified Comparative Fault – Majority 





i) P recover is their neg. either: 






Does not exceed 50% OR






Is less than the D's neg. – 49% jurisdictions

ii) lose the ability to deter Ds at the 50% mark, but at least more P's will recover. 

D. Empty Chairs Problem: 


1. Cts. have split as to whether unavailable Ds can be held liable.



2. Other Ds just point to the empty chair and say no, he's the one most at fault. 

3. From P's perspective, it may be easier to prove fault if D is absent b/c P can minimize the fault of the empty chair. 


E. 3 Situations where JSL is Usually Imposed


1. Ds acting in concert

2. Master and servant – Masters are usually responsible for their servants, i.e. relationship between parties establishes liability.

3. D's who acted independently, but caused an indivisible harm. 

F. Does the end of contributory negligence mean the end of JSL b/c JSL is not a proportional fault system? 


1. Majority Jurisdictions: Kept joint and several liability.



a) Apportioning fault btwn Ds does not mean injury itself is divisible.



b) Unfair to P b/c he bears a portion of the loss.

c) P's culpability is not equal to D's. If there are multiple Ds, then it it is possible that each D has less responsibility than an individual P. ????


2. Minority Jurisdictions: Switched to a proportional fault system. 

a) If you can divide fault btwn Ps and Ds, then you should be able to divide fault between Ds, even if the injury to P is not divisible.  

b) Unfair to have D pay 100%, when D is only 30% at fault.

c) In theory, more fair to Ds b/c we have a fault based system.


G. Comparative Negligence – Defense to Negligence 



See above 

Burden of proof is on the D to show that both P was neg. and that it was P's negligent conduct that was a proximate cause of his injuries. 

V. Damages 


1. Intentional Torts


a) Nominal: Symbolic damages suffice ($1)



b) Compensatory or actual (same thing)



c) Punitive damages


2. Negligence


a) Compensatory

b) Mention damages are an elt. of tort and what potential damages can be recovered. See p. 518-38


3. Types of damages


a) Economic:




i) Medical Expenses




ii) Lost Wages




iii) Loss of future earnings



b) Non-economic:




i) Physical pain and suffering




ii) Loss of function or appearance




iii) Emotional distress
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