Torts I

Spring 2007 – Drummonds

Robertson, Powers, Anderson and Wellborn 3rd Ed.

TABLE OF CONTENTS

2I. Introduction


2II. Intentional Torts


3III. DEFENSES TO INTENTIONAL TORTS


4IV. INTRODUCTION TO NEGLIGENCE


4V. DUTY – First Element in the Prima Facie Case for Negligence


4VI. Limited and No Duty Doctrines which Condition and Limit the General Duty Doctrine


7VII. BREACH – Second Element in the Prima Facie Case for Negligence


8VIII. CAUSE IN FACT – THIRD ELEMENT OF THE PRIMA FACIE CASE


9IX. LEGAL CAUSE


10X. DAMAGES – 5th ELEMENT of the prima facie case


11M. Tort Reform Issues (reigning in juries)


12XI. Wrongful Death and Survival Statutes


12XII. Vicarious Liability


12B. Respondeat Superior


13XIII. Affirmative Defenses


13A.
Generally


13B.
Contributory Negligence – all or nothing rule – 5 states still have it


13C.
Comparative Negligence


13D.
Failure to Mitigate Damages (post accident)


13E.
Failure to Take Advance Precautions


13F.
Implied Assumption of Risk


14G.
Express Assumption of Risk


15H.
Imputed Contributory Fault – when the π was not the other party to the accident


15I.
Statutes of Limitation – Policy reasons: businesses can plan, see end to litigation, memories fade


15J.
Statutes of Repose – if properly affirmed, this defense wins.


15K.
Preemption – vertical preemption (what we talked about)- where more supreme level of government is preempting a lower level of government (federal preempting state)


16L.
Immunities


16XIV. Joint and Several, Comparative Fault, etc.





I. Introduction

A. What are “torts”? – a private wrong, injury, intentional harm, negligence; different from K duties because tort duties are not voluntarily made, they are imposed by society

3 types- intentional, negligence, strict liability

B. Strict Liability- A Brief Look at the Tort Alternative to Fault-Based Torts


1. Animals- CL-owner of animal liable for animals trespass onto neighbor’s land




-not universally accepted in US




-extends only to foreseeable injuries (type of animal and certain people) ex. Doges and cats with vicious propensities, and property damage


2. Abnormally Dangerous Activities- Rylands v. Fletcher is the classic case (reservoir and mine shaft) – distinction between natural and non-natural causes


-modern examples: field burning, dynamite, hazardous waste disposal, consumer products


3. Products Liability – power tool case

II. Intentional Torts

A. Intent

1. Volitional Act, AND

2. mental state

i. purpose, OR

ii. substantial certainty

B. Battery

ELEMENTS

1. Intent

2. harmful OR offensive touching (contact element)

C. Assault

ELEMENTS

1. Intentional threat or attempt

2. Apparent ability to do

3. Immediate bodily harm to another

4. Resulting in immediate apprehension of imminent bodily harm

D. False Imprisonment

ELEMENTS

1. intent

2. confinement (in boundaries not of our choosing)

3. awareness – at the time, not remembered later; harm can be substituted in some states

E. Intentional Infliction of Emotional Distress

ELEMENTS

1. intent or recklessness “deliberate disregard of high degree of probability that the emotional distress will follow”
2. outrageous conduct– “beyond the bounds of social toleration”

3. must actually suffer severe emotional distress causation

4. causation- actual and proximate
F. Trespass to Land

ELEMENTS

1. intent – intent to be there, not knowing that it wasn’t yours

2. invasion

3. causal link between intent and invasion

-damage is assumed, except with air or light pollution
-compare with: nuisance- invasion of possessors interest in use and enjoyment of law, unreasonable interference

G. Trespass to Chattels

ELEMENTS

1. intent 
2. interference with possession interest – less than complete deprivation or destruction
Damage- diminished value of prop, more substantial interference
Compare to: conversion- destruction or dispossession of property rights (more severe than trespass to chattel) 
ELEMENTS
1. intent 

2. complete or very near complete deprivation of prop. Rights 

damages-  value of entire property converted, can be nominal/incid.

NOTE : information/documents can be "property" when gathered at cost (labor and invntion)

H. Doctrine of Transferred Intent

- if you swing and miss you are liable for assault even though your intent was to batter, if you swing at me and hit Joe instead you are liable to him for battery even though you intended to batter me

-works for battery, assault, false imprisonment, trespass to land and trespass to chattels

III. DEFENSES TO INTENTIONAL TORTS
A. Consent

a. Any unconsented medical treatment is battery!

b. We look at objective manifestations to decided intent, can override a signed doc
c. Consent can be exceeded or revoked!  
d. If the consent was based on fraud, the fraud defeats the consent (Dr. Scattergood).

B. Self-Defense and Defense of Others
a. Can be used as a defense to all the intentional torts we learned

b. Need (1) reasonable belief (objective) and (2) actual belief (subjective) 

c. Only to resist or prevent an attack, not to retaliate

d. You can only use the amount of force that you reasonable believe is necessary to prevent the attack, liable for excessive force

C. Defense of Property
a. You can never use deadly force to defend property (spring gun)

b. Hot pursuit privilege- if you are in hot pursuit of your recently stolen goods you can use reasonable force

c. Conditional sales – UCC allows self-help for repo as long as there is not breach of the peace

d. Statutes for shopkeepers- (1) goods on or near premises, AND (2) unauthorized taking AND (3) restraining with reasonable force (and only until the goods are recovered)

D. Necessity

a. Public ex. Tear down houses in path of fire
b. Private – special force when there is human life in danger
i. You can’t get sued for being on someone’s land because of necessity, but you can be sued for any damage done

ii. Bus driver example – new privilege, just in that specific case

IV. INTRODUCTION TO NEGLIGENCE
- exposure of others to foreseeable and unreasonable risks to person or property based on our activities

- like intentional torts negligence is fault based, but unlike some intentional torts, with negligence, you always have to show damages

A. Elements

a. Duty

b. Breach

c. Cause in Fact

d. Legal Cause

e. Damages (Legally Cognizable)

V. DUTY – First Element in the Prima Facie Case for Negligence


 Generally

a. Hand’s Formula (from Carroll Towing): B < PL: Burden of precaution < Probability of Harm x Magnitude of Harm →capitalism of risk

b. Emergency Doctrine – perceived emergency especially risk of injury to actors own safety should be taken into account in judging reasonableness 

c. Reasonableness is a foresight not hindsight standard, so you only have to take reasonable precautions with respect to risks that a reasonable person would foresee

d. Special Duty for Professionals – Medical Malpractice

VI. Limited and No Duty Doctrines which Condition and Limit the General Duty Doctrine

A. Privity of Contract – basically wiped out in products cases, but not in service Ks
· acceptance rule (abolished in many states)- once owner accepts the work the contractor is off the hook for third party injuries

· humanitarian exception- (1) dangerously defective, (2) inherently dangerous or (3) imminently dangerous such as is creates risk of imminent personal injury 

B. Non Duty to Act (Nonfeasance vs. Misfeasance)

misfeasance: active misconduct that creates positive injury to others

nonfeasance: passive inaction, failure to take positive steps to benefit others, or to protect them from harm not created by the D  
· no duty to render assistance to another if he is not liable for the initial injury in the absence of a special relationship

· examples of special relationships: innkeeper- guest, occupier of land – public invitee, custodian – ward, common carrier – passenger; also some courts have ruled that best friends count, but not mistresses 

· prior conduct exception – actor could engage in prior conduct which creates duty

C. Limited Duty re: Emotional Harm Absent Physical Injury

a. Impact Rule – need impact and physical manifestations of emotional injury
b. Zone of Danger – don’t need actual impact if π was in the zone of danger, guy on the sidewalk when the car drives up there and hits his son can still recover for his heart attack even though he wasn’t actually hit
c. Bystander Liability – outside the zone of danger; 3 factors (1) location – nearness (2) saw the act or heard from someone else? – nowness (3) relationship to the victim – closeness; no bystander liability in OR or in the federal tort statutes

d. Fear of Disease – workers exposed to asbestos – SCt says No- impact means traumatic impact, not microscopic impact; but people with asbestosis can sue for heightened fear of cancer cuz the emo d. is parasitic to the asbestosis
D. Economic Loss Without Physical Injury

· courts are split, some say no duty without physical injury to property, some say there is a particular foreseeability test

· does not bar recovery against a professional for his neg even though the damages are purely economic in nature and there was a K between π and Δ – like a contractor, engineering inspector, etc.

· defective products, only if the product causes damage to more than itself is there a cause of action

E. Limited Duties of Owners and Occupiers of Land

a. an occupier is a lessee or owner

b. duties to persons off land 

i. no duty for natural phenomena ( landslides, falling trees) – under CL

ii. there is a duty for artificial conditions (reservoir) – under CL

iii. the artificial/natural distinction has been abolished in some courts, and they hold occupiers liable for all conditions, or just for trees, or just for trees falling on highways, or just in urban areas

c. duties to persons on land

i. trespassers – a person who enters upon another’s land, w/o the landowner’s consent

DUTY – refrain from willful or wanton injury
- exception: frequent trespasser in limited area

ii. licensees – a person who is privileged to enter the land of another by virtue of the possessor’s consent, ex social guest

DUTY– (1) reasonable care as to my activities (2) warn about dangerous conditions known or had reason to know (latent hazards)
iii. invitees – a person who enters upon the land of another upon an invitation which carries with it an implied representation, assurance, or understanding that reasonable care has been used to prepare the premise and made it safe for the invitee’s reception

DUTY - (1) reasonable care with activities and (2) warn about dangers known or should know about; in most states this means a duty of reasonable inspection under all circumstances- duty to inspect as a reasonable person would
iv. 70s-80s trend to abolish categories – Cali abolished the difference – duty is just to be a reasonable occupier
- under CL no duty to warn for obvious hazards, OR got rid of this rule

v. counter-trend- MI case, said public invitee must be there for commercial purposes – minority view → trying to narrow tort liability
vi. attractive nuisance – exception to trespasser no duty rule, created for RR turntable, now the classic case is swimming pools
Restatement 2d of Torts § 339 - A possessor of land is subject to liability for physical harm to children trespassing thereon cause by an artificial condition upon the land if

1. the place where the condition exists is one upon which the possessor knows or has reason to know the children are likely to trespass, AND

2. the condition is one of which the possessor knows or has reason to know and which he realizes of should realize will involve an unreasonable risk of death or serious bodily harm to such children, AND

3. the children because of their youth do not discover the condition or realize the risk involved in intermeddling with it or in coming within the area made dangerous by it, AND

4. the utility to the possessor of maintaining the condition and the burden of eliminating the danger are slight as compared with the risk involved, AND

5. the possessor fails to exercise reasonable care to eliminate the danger or otherwise to protect the children

vii. Pre-natal injury – originally no cause of action because life begins at birth; now, in most states, full blown duty of reasonable care if baby is born alive, and in some states if it is not born alive and that is caused by malpractive

viii. “wrongful life” – only in a few states- baby is born with severe mental defect or disability and dr. didn’t tell parents while in the womb, even though they should have known, cuz parents say they would have aborted had they known

F. New No/Limited Duty Doctrine – Duty to Protect Against Third Party Crimes and Torts → judges characterize cause or breach issues as duty issues
a. Rejected duty for makers of ammunition → slippery slope

b. Hit man ad case – “clearly identifiable and unreasonable risk of harm”

G. SPECIAL DUTY – Professional – Med Mal

a. Duty of care

i. Professional must be qualified – had the right training

ii. Professional must exercise reasonable care – Standard of Care is decided by industry and locality – mostly state wide generally and nationwide for specialists
· if expert is familiar enough with field or if the Standard of Care is identical then the expert from a different but related field of medicine can testify

· experts testify to S of C and causation – expertise in a relevant field AND some basis for opinion in this case ( seen the π, reviewed records, depos etc)

iii. Must act in good faith with respect to the patient’s best interest

b. Alternative medicine – healers may have a duty to identify limits of their practice

c. Informed consent –  

i. Dr. owes to patient the duty to disclose in a reasonable manner all significant medical info that the Dr. possesses or reasonable should have possessed that is material to an intelligent decision by the patient→ what a reasonable patient would want to know; not all risks because that could affect the patient and there are too many risks in the realm of remote possibility

ii. Would it have made any difference?

1. subjective opinion : of the patient

2. objective approach: would a reasonable patient have the surgery

iii. Injury – untold risk must eventuate

VII. BREACH – Second Element in the Prima Facie Case for Negligence

A. The Reasonable Person 

1. Reasonably prudent from whose perspective?

a. vaugh v. menlove (hay stack fire, the fact that you are dumb does not get you off the hook)

b. general man rule or do one of the special rules apply?

c. Subjective characteristics of the actor? (children- standard is reasonable child of like age, experience and intelligence, with adult activity exception for teens driving)

2. What happened factually?

3. Normative judgment (value question)


a. how would a reasonable prudent person act?


b. May be obvious


c. contexts – driving 30 mph on ice in a snow storm may be unreasonable even if the speed limit is 55


d. balance of safety


e. evaluate the risks



i. custom of the industry is a factor but not decisive



ii. compliance with statute

B. Negligence Per Se – breach via violation of statutory duty

a. Ways Statutes Affect Negligence
i. Sometimes statutes include a civil remedy, ex. Title VII- discrimination in employment

ii. Could be implied that violation of statute could result in civil suit

iii. Negligence per se doctrine – Martin v. Herzog – buggy with no lights collides with car over middle line → possible that negligent conduct does not equ

iv. Compliance can be evidence of reasonableness

b. look at the purpose of the statute ex. Sheep case where purpose was to avoid disease but would have kept the sheep from going overboard

c. strict liability from statutes like not selling glue to minors, and the minors sniffing the glue is not contributory negligence
d. “Rules of Law” – judge made rules like “Stop Look and Listen Rule”; most courts have abandoned by now, but they used to be applied like negligence per se

C. Res Ipsa Loquitur “the thing speaks for itself”
- allows judge to say the proof is sufficient to go to the jury

EX: escalator case

 Requirements of Res Ipsa Loquitur



1. type of accident which doesn’t usually happen without negligence



2. AND caused by agency or instrumentality within exclusive control of Δ



3. AND not due to any voluntary action of π

VIII. CAUSE IN FACT – THIRD ELEMENT OF THE PRIMA FACIE CASE

A. The “But for” Test


- the test in 95-98% of tort cases


- courts are generally lenient with cause in fact issues


1. Generic causation issue – can this type of action cause this type of injury 


ex: can silicone from breast implants cause injury/disease?


2. Individual Causation issue – if yes on 1, did it cause it in this case


→must link Δ’s conduct with the harm to π


B.  The Substantial Factor Test


- this test came about when two fires, one natural and one negligently set meet and burn down a house


- Robertson : two causes concur to bring about an event, andd either cause, operating alone, would have brought about the event absent the other cause


- some courts have used it as a wider sub for but for causation


C.  Concerted Activity Cause In Fact


- classic example is drag racers, if one hits a pedestrian then the other is equally liable to the injured pedestrian

-DES case where the π doesn’t know what brand her mom took can sue all the drug companies, but this is a unique application in products liablilty


- often used in multiple shooter cases


- enterprise liability and market share theory are less common offsprings



- enterprise was for the entire blasting cap industry, which was only 6 producers



- market share is used in some DES cases – apportioning liability among Δ-manufacturers based on each one’s share of the relevant market for DES; minority rule (about 20 states)

D.  Alternative liability Case In Fact


- used when both Δs did wrong, but only one actually caused the injury


- sue both Δs, prove negligence for both, then let them figure out which one caused the injury – cuz the burden shifts to them at that point to prove they didn’t cause the injury
“Injustice lies in permitting proved wrongdoers, who among them have inflicted an injury upon the entirely innocent plaintiff, to escape liability merely because the nature of their conduct and the resulting harm has made it difficult or impossible to prove which of them has caused the harm.”


- classic case is Summers v. Tice, both shot at bird, and one hit π in the eye (before ballistics); could have been a concerted action case too

E. Lost Opportunity Doctrine

- basically only for medical malpractice, and not very common


- OR does not allow unless the chance of survival was 50% or more, many states agree

- Herkovitz is leading case, Dr’s failure to diagnose lowered chances of survival from 39 to 25%, π recovered 14% of what would be full damages if she could prove cause in fact

F. Apportioning Damages According to Causation

-see end of course notes
IX. LEGAL CAUSE

A. Vocab and Definition of Problem

a. Limiting Liability – even though all the other elements are there, there are reasons why π should not collect damages

b. Four types of legal cause limitations

i. Unforeseeable consequences

ii. Intervening human action

iii. Crystallized doctrines- original wrongdoer is on the hook for rescuer negligence and medical personnel’s negligence; “danger invites rescue” so D is liable if the rescuer gets hurt too (unless the rescuer is a professional firefighter or EMT); good Samaritan rule- once you start to rescue someone you have to finish the job and act with due care cuz other people may not stop once they see you
iv. Policy

Ex. DES granddaughters are cut off , firemen’s rule – firefighters can’t sue homeowners for negligently starting the fire
B. Direct – Remote Test

- In re Polemis – Foreseeability doesn’t matter, hindsight test

C. Foreseeability of Type of Harm Test

· Wagon Mound cases, unforeseeable that the oil on the water would set fire in I, foreseeable in II (based on dif. Witnesses) 
· Both the direct/remote and Foreseeability tests can be found in the US, but foreseeability is the majority rule/trend  

D. Foreseeability of Manner of Harm – liability is not cut off just because the way the harm came about is unexpected
E. Foreseeability of Extent of Harm – eggshell skull plaintiff – you are liable for all harm no matter how unforeseeable the extent is
F. Foreseeability of Plaintiff Test

- Palsgraf Test 

G. Intervening Acts and Superseding Cause Doctrine

- intervening cause- D2 does not completely cut off D1’s liability

- Kentucky RR case – RR neg. spilled gas, dumbass lights cigar right by it and neg. starts the fire – both are liable; if the dumbass purposely started the fire only he would be liable (

- superseding cause – D2 does cut off D1’s liability (criminal, malicious or wanton act, unless foreseeable) – not all criminal acts are superseding ex. OR rapist behind the bushes case
ON THE EXAM – LEGAL CAUSE ANALYSIS
1. does it trigger one of the crystallized doctrines?

2. is there a policy driven decision?

3. was the π a foreseeable π?

4. assuming Δ was negligent, was the consequence unforeseeable? – thin skull π


- unforeseeable mechanism/manner?


- unforeseeable nature of harm? – use both approaches, Polemis and Wagon Mound

X. DAMAGES – 5th ELEMENT of the prima facie case


A. Physical Injury to Personal Property – generally the definition of damages

- if judge thinks damages are excessive he has three options



1. new trial



2. new trial on damages only



3. remitittur – π chooses between new trial or lowered amount

- usually app. can’t change damages unless it shocks the conscience 


B. Types of Damages



a. compensatory - economic damages – med. Costs, lost wages



b. compensatory - pain and suffering, emo d, enjoyment of life



c. non-compensatory – punitive damages


C. Compensatory Damages

D. Proof of Damages


E. Collateral Source Doctrine/Subrogation 

- collateral sources = worker’s comp, insurance, disability payments (wholly independent from the tortfeasor)

- Δ gets a break, or π gets double recovery – under CL π gets the benefit and collateral sources are not taken out of recovery

– now ins. Ks include a clause that gives the company their $ back if π collects from tortfeasor (subrogation)
- most courts are inclined to define collateral sources narrowly (as to not allow double recovery) and many states require the deduction of collateral sources from tort awards


F. Interest on Damages – interest begins to accrue at a rate set by statute after judgment is entered

- traditionally no interest accrues until judgment, but increasingly legislatures and courts are adopting rules that allow for interest to be added to damages from the date of the injury, or at least when the suit is filed


G. Taxation on Damages – punitive damages are taxable, econ and non-econ are not taxable – in most states you don’t tell this jury this, the S.Ct. says you should

- most states say don’t tell jury about insurance either, there is a debate about whether discovery can include ins. Info.


H. Periodic Payments -  damages still awarded as a lump sum, estimating future loss, but some courts allow or require periodic payments of that sum

I.  Structured Settlements – common in settlements
- the Δ buys and π an annuity that guarantees the π a specified monthly or annual payment for a specified period 
- because of the time value of money it costs Δ less


J. Caps on Damages 


a. arg. Against – seem to hurt the worst injuries, un C



b. arg for- protection for Δs, limiting tort liability and therefore ins. premiums

K. Alternative to Tort Damages – Compensation Schemes

a. workers' comp- all states and fed have it, provide imm to employer, benefits paid regardless of fault, don't include pain and s. or int'l torts

b. ad hoc plans- 911 fund, for vaccine manufacturers to encourage rapid production


L. Punitive Damages

- only 4 % of winning πs get punitive damages, only 2% are more than $36,000 


- TEST: either mallous or particularly egregious (diff. wording in dif. States) – heightened culpability


- some states of limits or ratios or % of income limits


- some states give punitive damages to the state or a % of them (OR 60-40)


- State Farm v. Campbell (S.Ct. 2003)



Guideposts

1. reprehensibility
2. actual and potential harm

3. ratio of punitive damages to compensatory damages (single digit in most cases to be C)

· states are split as to whether or not to allow ins. for punitive damages – purpose is punishment/deterrence, but stockholders deserve to be protected 
M. Tort Reform Issues (reigning in juries)


1. collateral source rule – struggle between ins. Cons


2. caps on damages


3. punitive damages – limit by ratio, but net income of Δ, by cap


4. abrogation of joint and several liability


5. public fund for punitive damages


6. attorney’s fees

XI. Wrongful Death and Survival Statutes 

A. Wrongful Death – action by named beneficiaries (named in statute); classic case was widow’s action for death of bread winner

· most statutes say spouses, children, parents

B. originally just for pecuniary loss, but now loss of consortium too (and not just for husbands)
C. Survival Action – survival of the lawsuit – decedent’s own claims prior to his death, traditionally had to be filed by π before their death (and still that way in most states) some states allow any claim the π could have brought before death

XII. Vicarious Liability


A. Generally


- A is at fault completely, but the relationship between A and B is such that we are justified in holding B responsible for A’s negligence


- non rs examples: auto owner held liable for driver’s liability if they are in the car, and in some states even if they are not (OR’s family purpose doctrine), parental responsibility for intentional torts of minor children (usually a fairly low cap on damages though), joint enterprise (law firm, etc)


B. Respondeat Superior


a. 3 Prong Test



1. Scope of employment (going and coming rule – commuting to and from work is not in the scope of employment); Chesterman (OR) taking pill for energy was in the scope of employment


2. one act need to be the sort they were hired to do



3. employee must at least in part have employer’s interest in mind


b. RS does not apply to Independent Contractors (with exceptions)

- if the employer exercises or has the right to exercise control over the physical conduct (manner and means) of the work, then employee.  


- if the relationship is such that the employer directs only the result, and the party employed is free to determine the manner and means, then the relationship is one of independent contractor.


Factors: length of time of employment, who provides the tools, place of work, method of payment (by time or by the job), degree of skill and judgment required.

D. Direct Negligence Claims often accompany RS claims

· negligence in hiring or supervising

E. Exceptions to independent contractors not counting for RS

a. ratified by the employer

b. non-delegable duty – inherently dangerous work : reasonable man would recognize the necessity of taking special precautions- not routine or normal human activity (foreseeable risk and peculiar risk – w/o precautions)
c. negligence for hiring unqualified contractor

XIII. Affirmative Defenses

A. Generally

B. Contributory Negligence – all or nothing rule – 5 states still have it
a. Exceptions to Contributory Neg: last clear chance rule-Δ had the last clear chance to avoid the accident; willful and wanton negligence by Δ

2 lines of "willful and wanton" decisions:

1. Heightened form of negligence

2. Willful and wanton = "conscious disregard for . . . The safety of others" or "knowledge that [the defendant's] conduct posed a high probability of serious physical harm to others

C. Comparative Negligence

a. Three Types

i. Pure: damages diminished in proportion to culpability

ii. Modified 51% (51 is the cut off with 1 π and 1 Δ): Neg of π must be less than or equal to Δ’s

iii. Modified 50%: Neg of π must be less than and not equal to Δ’s

b. Set-off – generally the rule is  not to set-off the damages because there may be ins. companies paying

c. OREGON:  Not greater than modified comparative statute --- 51% liability, plaintiff loses & plaintiff wins 50/50 case!!

i. Abolished implied assumption of risk - Relevant, only a minority of states

ii. Abolished "last clear chance" doctrine - Soften effect of "all or nothing" contributory negligence rule

iii. "Willful or wanton" negligence by the defendant (guilty) would not be defeated by contributory negligence

1. States are split if comparative negligence abolishes this rule

d. Failure to Mitigate Damages (post accident)
e. CL- if π didn’t mitigate damages they were barred from recovery

f. Today- failure to mitigate reduces recovery  by the amount that could have been mitigated – ie failure to go back to work when they could, failure to do what dr. tells them

D. Failure to Take Advance Precautions

a. Traditionally – didn’t have to plan for negligent Δs by wearing helmet or seat belt

b. Now – helmets and seat belts are required by law in most states – in OR 5% reduction of damages for not wearing seat belt

E. Implied Assumption of Risk

1. Implied primary assumption of risk (LIMITED DUTY DOCTRINE)
a. States are split on this --- some states have abolished this!

b. Some states have preserved this!

i. No duty with respect to the inherent hazards of the sport

c. Contexts:

i. Sports settings

1. Playing "touch" football

2. Skiing

2. Implied secondary assumption of risk (TRADITIONAL RULE)
a. Definition:  If the plaintiff appreciated a hazard & voluntary decided to encounter it, plaintiff would be barred from recovery

b. 2 prong analysis:

i. Aware of hazard

ii. Agree to encounter hazard

c. All-or-nothing doctrine

· Most states abolished the traditional doctrine (implied secondary assumption of risk) when they adopted comparative negligence

· If plaintiff knew and voluntary decided to encounter --- calculation of % negligence
· In most states knowing and voluntarily running the risk that eventuated in harm does not itself justify barring recovery- it had to be unreasonable to run the risk for the π’s recovery to be diminished or barred under comparative fault principles
 
F. Express Assumption of Risk

b. Typically a document that you have been given & signed – trend is to strictly construe, you are expected to know and understand what you’ve signed
c. Ex.  The back of a ski lift ticket
d. Sometimes limited by statute as a result of public policy

e. 2 Key Questions:

i. What does the express assumption of risk cover?  (what does the K cover?)

1. Words are 1st thing to determine intent

2. 2nd:  what was said/actions

ii. Assuming the release meant to cover the risk/hazard @ issue…is it aginst public policy for it to do so?
1. Did the person lack the capacity to do so?

a. Mental incompetence

b. Age (a minor)

2. Typically against public policy:

a. A release of liability even for willful/wanton acts (negligence +)
b. Factors from Tunkl v. Regents of U of Cali (1963) –if some or all of these factors exist the exculpatory clause can be invalid
· business type that is suitable for public regulation

· party seeking exculpation is engaged in performing a service of great importance to society, which is often a matter of necessity for some members of the public

· the party holds himself out as willing to perform this service for any member of the public who seeks it, or at least for any member coming within certain established standards
· the party  possesses a decisive advantage of bargaining strength against any member of the public who seeks his service

· the party confronts the public with a standardized adhesion  of exculpation and makes no provision whereby a purchaser may pay additional reasonable fees and obtain protection against neg

· the person or property of the purchaser is placed under the control of the seller, subject to the rrisk of carelessness by the seller or his agents

3. POSSIBLE 3RD QUESTION:  Was the release voluntarily/knowingly signed?

a. Is this a minor or incompetent person ---- knowingly signed
G. Imputed Contributory Fault – when the π was not the other party to the accident
a. Both ways rule – if π could be a Δ thru vicarious liability, then the principle of imputed contributory negligence applies and someone else’s comparative negligence can hurt their claim

b. Auto exception: if π(owner) has no control over the car (not in the car, not driven for family purpose) then neg. of driver is not imputed onto him.

c. Derivative claims (wrongful death, bystander – claims that only exist because of a tort against a 3rd party) – like White v. Lunder – where both White’s were πs, we don’t count their neg together for purposes of liability, we do for damages

H. Statutes of Limitation – Policy reasons: businesses can plan, see end to litigation, memories fade 
- Three questions (1) What is the applicable SoL? (2) When does the clock start? (3) When does the clock stop?

· (2) discovery rule – discovery of what? – usually that know or should have known you have an injury and suspect or should have suspected that the injury was caused by wrongdoing 

· (2) in other states it starts with accrual

· (3) commence the action = filing and service in OR

· (3) the statute tolls for minors or fraudulent concealment

I. Statutes of Repose – if properly affirmed, this defense wins.
a. Starts with the negligent act or omission, not with discovery

b. Can be unfair if there was fraudulent concealment or π in a coma

c. Some states have declared them unC (under state C), more have upheld them

d. Fought for by manufacturers- originally 25yrs, now much shorter

J. Preemption – vertical preemption (what we talked about)- where more supreme level of government is preempting a lower level of government (federal preempting state)
- used in prescription drug cases, medical devices, environment, ERISA (pension law)

-horizontal preemption- same level of government AKA exclusive remedy doctrine ex. Worker’s comp

Congressional Intent

1. express- the statute says pe or not pe

2. field pe- so extensive the Congress means to occupy the field

3. conflict 



a. impossible to comply with both laws, therefore federal law wins


b. state law stands as an obstacle to the full accopmplment of Congressional objectives

4. strong presumption against preemption if possible

K. Immunities

· CL immunities are somewhat in eclipse, but statutory immunities are on the way in

· Governmental immunity started from the idea the king could do no wrong, currently applies to fed, states and tribes, not municipalities

· Originally there was a distinction btw proprietary functions and governmental functions, but most states have done away with this cuz it is a mess

· Now most states have replaced it with tort claims statutes which give consent, but impose limitations

· Caps on damages

· Short SoL

· Complete immunity for judges

· Discretionary acts like design of highway get immunity while administrative acts like maintenance of highway don’t get immunity

a. State government

i. The public duty doctrine- a limited or no duty doctrine- because police have a duty to everyone, they don’t have a specific duty to anyone           →serious issue re: allocation of police resources

b. Federal government
i. FTCA waves sov. Imm. In certain situations; jurisdiction in federal courts only; 6 mo. to file complaint with relevant agency, 6 mo. after denial or failure to react to file suit; no punitive damages; lots of objections- combatant activity, FBI for int’l torts, arising in foreign countries

ii. Judicially Created Immunity – Feres Doctrine – service members cannot bring suit for injuries that arise out of are are in the course of activity incident to service→if π or tortfeasor is in military service then Feres applies

iii. Judicially Created Immunity – Boyle Gov’t Contractor Immunity- when you manufacture something for the military you have immunity for product liability suits

c. Charitable immunity – abolished in 60s and 70s

i. Abolition started with auto cases and by now is abolished for everything almost everywhere

d. Spousal Immunity

i. At CL women had no rights once married, considered one person with husband

ii. Now most states have totally abrogated spousal liability

e. Parental Immunity

i. Abrogated completely in most states – reasonable parent standard

XIV. Joint and Several, Comparative Fault, etc.
A. J and S → each Δ on the hook for all of it

B. Contribution → Δ2 pays the whole thing then sues Δ1 for his pro rata share (1/2)

C. Comparative Fault Contribution → Δ2 sues Δ1 for his share of the fault, based on the jury’s decision

D. Several liability → each Δ only on the hook for their share, no contribution

E. The Oregon Compromise 

1. abolishes j and s

2. creates comparative fault

3. insolvent Δ’s shar gets redistributed to other Δs and at fault π

4. we don’t redistrubut to you if you have less than 25% fault or when π is more at fault than you

Mary Carter Agreements – π settles with Δ1 and says they will give some back when they recover from Δ2-5 ex. Δ1 says I’ll give you 1 mil but if you recover against Δ2-5 more than 2 mil, then we split the amount btw 2 and 3 mil → so Δ1 could get up to 500,000 back



-some courts have outlawed, the ones that allow are split as to whether to tell the jury
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