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I. Strict Liability

a. Animals

i. Wild animals: strict liability
ii. Domestic animals: negligence for 1st bite possible, strict liability for subsequent bites
b. Abnormally Dangerous Activities

i. Using land for non-natural use → strict liability
ii. Ev may be destroyed in gasoline explosion

iii. Doesn’t matter if the person has exercised the utmost care to prevent such harm (R2d)

iv. Liability limited to the kind of harm that makes the activity abnormally dangerous (R2d)
v. Considerations (R2d):

1. whether the activity involves a high degree risk of harm to person, land or chattels of others
2. whether the gravity of the harm is likely to be great

3. risk can’t be eliminated by exercise of reas. care

4. not a manner of common usage

5. activity is inappropriate to the place where it is carried on

6. value of the activity to the community – danger outweighs utility
vi. R3d definition: “creates a foreseeable & highly significant risk of physical harm even when reas. care is exercised” & it is “not a matter of common usage.”

vii. Cases:
1. Rylands: water ‘escaping’ into neighbors land from reservoir built on land in mining country

2. Seigler: gas tanker separated from truck, ignited, burned up a car
c. Products Liability

i. Mfg is strictly liable when an article he places on the market, knowing that it is to be used w/o inspection for defects, proves to have a defect that injures a person
ii. Π has to prove that he was injured:

1. while using the product in a way it was intended to be used

2. as a result of a defect in design & mfg

3. of which Π was not aware made the product unsafe for its intended use

iii. Mfg still liable directly to end user even if end user bought from 3rd party retailer

iv. Policy: 
1. Compensation (loss spreading): insure costs of injuries from defective products are borne by mfgs instead of injured people – they can raise prices to shift cost to all buyers
2. Cost internalization: prices of products include true costs, including accident costs, so customers can make smarter decisions about what products to purchase

3. Deterrence: incentive to market safer products
4. Proof problems: hard for Π to prove specific acts of neg
5. Consumer expectations: consumers rely on mfgs to provide safe products.

II. Intentional Torts
a. Generally

i. ∆ liable for harms even if unlikely to occur. Broader liability than for neg-based torts.

ii. Not subject to liability when the risk of harm was not increased by ∆’s intentional conduct. 

b. Intent

i. Intent = person’s desire that certain consequences result from his actions, or (even if he doesn’t intend those results), his knowledge that those results are substantially certain to occur as a result of his actions.

ii. R3d: person acts w/ the intent to produce the consequence if:

1. the person has the purpose of producing that consequence, OR

2. the person knows to a substantial certainty that the consequence will ensue from the person’s conduct

3. Trx’d intent

4. contact occurs, but ∆ intended only apprehension or confinement, ∆ still liable for battery

5. ∆ intends actual contact but causes only apprehension or confinement, ∆ is liable for assault or false imprisonment
6. If intended contact w/ A (or someone), but contact B instead, B can sue.

iii. If intentional tort, ∆ has full liability for all damages, even if unforeseeable

c. Battery

i. Elements: 
1. Intentional touching

2. that is harmful or offensive
ii. Objective standard

1. e.g., uncrowded hallway, vs. waiting to get into concert

2. But – if ∆ knows Π doesn’t like to be touched, possibly objectively unreas. to touch Π
 

iii. Π doesn’t have to be aware the touching happened

1. Can be battery if Π was unaware b/c the touching is objectively offensive

iv. Don’t have to prove that invasion was unreas. or caused actual damage

v. Intent to do harm not essential, just intent to cause the harmful or offensive contact.

1. ∆ must have substantial certainty as to contact, not harm/injury

vi. No physical damages needed – mental damages sufficient b/c basis of the action is “the unpermitted & intentional invasion of the Π’s person & not the actual harm done to the Π’s body.”

vii. Can be chain of events that leads to something touching Π, caused by ∆ (e.g., floor instead of chair)

viii. Battery + neg are not mutually exclusive.

ix. Can be battery w/o assault if contact w/ clothing or an object closely identified w/ the body

x. Infants:

1. Age is only of consequence in determining what infant knew or should have known (or appreciated the fact that) harm would happen

xi. Seniors will also get the benefit of the doubt.

xii. ( See transferred intent
d. Assault

i. Elements:
1. Intentional threat or attempt

2. coupled w/ apparent ability

3. to do bodily harm to another

4. resulting in immediate apprehension of bodily harm.

ii. Fear of instantaneous harm not req’d, if it appears there will be no significant delay

iii. Intent = act w/ purpose of causing apprehension or substantial certainty that the apprehension will result

iv. R2d: words can = assault if together w/ other acts or circs. they put Π in reas. apprehension of imminent harmful or offensive contact w/ his person.

v. Don’t have to prove that invasion was unreas. or caused actual damage

vi. ( See transferred intent
e. False Imprisonment

i. Intentional, unlawful, & unconsented restraint by one person of the physical liberty of another.
ii. Don’t have to prove that invasion was unreas. or caused actual damage

iii. No c/a unless the confinement is contrary to the will of the ‘prisoner’ – if Π consents, ≠ FI

iv. Apparent authority:

1. if you know ∆ has no authority, but you stay anyway, ≠ FI

v. Should ask to leave – but don’t have to try to force way out if it is apparent that would req. physical force

vi. Must be trapped within a certain area (not blocked out of a certain area)

vii. Must not be reas. means of escape 

1. (e.g., swimming to shore from boat you’re imprisoned on ≠ reas.)

viii. ( See transferred intent
f. IIED

i. Elements:
1. Outrageous conduct by ∆

2. ∆’s intention of causing, or reckless disregard of the probability of causing, emotional distress

3. Π’s suffering severe or extreme emotional distress

4. Actual & proximate causation of the emotional distress by D’s outrageous conduct

ii. Different from other torts: requires outrageousness AND severe harm

1. severe harm – would a reas. person suffer severe harm given this behavior

a) no “eggshell Π” – if doesn’t rise to level of extreme & outrageous, doesn’t matter if Π suffers distress
2. why different?

a) Nervousness re: making ordinary rudeness/insults into torts

b) Only mental harm

c) subjectivity

iii. Competing policy issues:

1. Want to give Π relieve from outrageous conduct BUT

2. “outrageous” = very subjective, believability issue, causation

g. Trespass to Land

i. = an actionable invasion of a possessor’s interest in the exclusive possession of land

ii. Don’t have to prove that invasion was unreas. or caused actual damage

iii. Π must prove that ∆ intended (i.e., desired or knew w/ substantial certainty) that physical facts constituting an entry would be a result of ∆’s actions
iv. Can use to resolve ownership disputes
h. Trespass to Chattels

i. Lesser deprivation of possessory rights than Conversion
ii. Have to show actual damages

1. Damages measured by diminution of value caused by the interference

2. can recover for repairs, loss of use, incidentals
i. Conversion
i. More substantial interference w/ use than trespass to chattels – e.g., outright destruction or long term interference w/ use

ii. Remedy: measure of damages is value of goods converted + incidentals
iii. Policy: ∆ treated the goods as if they were his own, so Π can ask for forced sale

iv. can sue for only nominal damages
III. Defenses to Intentional Torts
a. Consent
i. If Π’s behavior indicates consent (objectively), ∆ is justified in acting, even if Π had unexpressed feelings otherwise

ii. Participation in a sport = consent to contacts that are permitted w/in the rules of the sport.

iii. If consenting person is mistaken about the nature & quality of the consent (e.g., sex w/ someone w/ STD), consent is ineffective.

1. mistake must be:

a) “substantial”

b) “known or induced by the actor”

c) Be regarding the nature of the contact itself or the extent of the harm to be expected

b. Self-Defense & Defense of Others

i. Can only use the amount of force reasonably necessary to prevent the attack.
ii. Deadly force: can only use if necessary to resist an attack of deadly force.
iii. Can be used for what would otherwise be a battery, assault, FI, IIED, trespass to land or chattels, or conversion.
iv. Retaliation ≠ self defense
v. Defense of others: still have to have reas. belief that force is necessary.
c. Defense of Property

i. No privilege to use deadly force to protect land or chattels, unless personal safety is also at issue.
ii. Shoplifting:
1. Owner of a store can detain someone, for reas. time for reas. investigation if has reas. grounds to believe that the person has not paid for or is attempting to steal goods.
2. After getting back the goods:

a) Can continue to detain for reas. time to turn over to police

b) BUT, unreas. delay in releasing after getting back the goods = FI
d. Necessity

i. Trespass:
1. okay to trespass on land to save goods which are in danger of being lost or destroyed by water or fire
2. if highway obstructed, for sudden & temporary cause, can pass on adjoining land
ii. applies w/ special force to preservation of human life

1. if you have the right to trespass due to necessity, & are not permitted, then owner of land responsible for your injuries
iii. But – if you trespass due to necessity, & damage the owner’s property, you are responsible for paying for the damage.

IV. Negligence – Generally
a. Elements:
i. ∆ has a duty to conform its conduct to a specific standard (Q of law)
ii. ∆ breaches the duty

iii. ∆’s failed conduct was the factual cause of Π’s injuries

iv. ∆’s failed conduct was the legal cause of Π’s injuries

v. Π has actual damages.

V. Negligence – Standard of Care

a. Substandard Care

i. Ordinary Care: degree of care which would be used by a reas. person under the circumstances.
ii. Industry custom: 
1. departure from custom is non-conclusive ev of neg.

2. some precautions are so imperative that they should be taken even if not industry custom

b. The “Reasonable Person”

i. Objective std – doesn’t take into account clumsiness, stupidity, mental ability, insanity

ii. L. Hand std 
: 

1. B < PL

2. the reas. person takes precautions against risk if the burden of doing so is less than the probability of an injury multiplied by the loss that will be suffered if the risk materializes

iii. Superior abilities: held to reas. person std BUT the special skills or experience are to be considered in judging the conduct

iv. Physical disability: std is reas. person who has that physical disability

v. Std of care for children:

1. child held to std of child of same age, intelligence, knowledge, experience
a) adults can tell someone is a minor, so know to take extra precaution

2. Exception for adult- activities

a) Usually only for motor vehicles

b) Doesn’t include guns

c) Policy: 

i) protect innocent adults who are also participating

ii) Can’t always tell it’s a kid driving

3. (See Violation of Statute (§I.c.) – relaxed std for children overrides violation of statute issue.

c. Violation of Statute
i. Violation of statute doesn’t always = neg
ii. Don’t have to know you’re violating the statute, e.g., new statute

1. Establishes breach of duty, but not causation – need to also prove that

2. If ∆ can show sth else would cause injury even if no violation of statue, then can be found not liable.

iii. Consider intent of Legislature – who was law intended to protect? Π or ∆/others?
1. does Π fall w/in class of persons the law was intended to protect?

a) e.g., statue to use headlights, intended to protect other drivers; but statute to walk on left side of road intended to protect walkers

2. was the harm complained of the type the law was intended to guard against?

a) E.g., sheep went overboard on ship that wasn’t complying w/ rule to have sheep in cages – but, rule was intended to prevent disease, not overboard sheep, so no breach of duty (no neg.)

iv. Exceptions:

1. If violation happens just before event, & ∆ is not aware of violation & has no opty to cure, then violation is excused, so no liability for ∆

2. The violation must be observable beforehand. If ∆ exercised due care, or compliance was impossible, then can get an exception.

3. Avoiding a risk – e.g., swerve to other lane to avoid sth falling from the sky.

4. If child violates statute, that doesn’t override the relaxed standards for neg for children. (e.g., if ∆ hits child on bike who wasn’t signaling per statute, ∆ is still liable).
 

v. ( Also see Absolute Liability
b. Absolute Liability (for neg)
i. Special form of neg liability – precludes assumption of risk, contribution from another tortfeasor

ii. If legislative purpose of the statute is to protect a limited class of persons from their own inexperience, lack of judgment, inability to protect themselves or to resist pressure, or tendency towards neg.

iii. 3 types of statues:
1. child labor
2. statutes for protection of intoxicated persons
3. statutes prohibiting sale of dangerous items to minors
iv. Indemnity clauses covering sth for which a party has absolute liability are void for public policy.

c. Breaching the Duty

i. Determine what ∆ did
ii. Determine whether it was reas. under the circumstances
1. consider probability of damage vs. gravity of resulting injury & burden of adequate precautions
d. Res Ipsa Loquitur
i. “the thing speaks for itself”

ii. Relaxed way of showing breach element.

iii. Raises either a “permissive inference” of neg or a “presumption” of neg
iv. 3 elements:

1. accident must be of a kind which ordinarily does not occur in the absence of someone’s neg
2. must be caused by an agency or instrumentality w/in the exclusive control of ∆
3. must not be due to any voluntary action on the part of the Π

v. For element 1: actual physical control not necessary, but ∆ (not a 3rd party) must be ultimately responsible for the instrumentality

vi. Π can attempt to plead neg the ‘normal’ way and also rely on RIL

vii. Policy: w/o RIL, ∆ may have incentive to mislead (∆ has access to all info re: maintenance of property, etc.)

VI. Cause in Fact
a. But-For Test

i. must be a cause which produces an event & w/o which the event would not have occurred
ii. Must be more likely than not (>50%) because of ∆

iii. 5-step approach:

1. Identify the “injury in suit” (injury for which redress is sought)

2. Identify ∆’s wrongful conduct 

3. Create hypothetical scenario – ∆’s behavior is corrected to make it conform to the minimal required duty

4. Ask would injuries Π suffering have probably still occurred under scenario in step 3?

5. answer #4 – if they still would have occurred. ∆’s conduct was not cause in fact

iv. Can use statistical correlation where available – just b/c you don’t know exactly how ∆ caused the harm, if you can show that 50 people who did the same thing all got sick, likely cause is that activity they have in common.

b. Substantial Factor Test (aka Combined Force Test)
i. R2d: If 2 forces are actively operating [at the same time], one b/c of ∆1’s neg, other not b/c of any misconduct on ∆1’s part, & each sufficient to bring about the harm to Π, ∆1’s neg = substantial factor in bringing about the harm.

c. Alternative Liability Theory

i. 2+ actors do sth tortious. Actions of (only) one of them cause harm to Π, but Π cannot tell which one did it [DOES IT HAVE TO BE SIMILAR TORTIOUS ACT?]
ii. Burden shifts to ∆s to show each was not responsible (if possible to show), if can’t show, then j&s
iii. All potential tortfeasors must be joined. 
iv. Policies:

1. Tension – one innocent party will be held liable
2. BUT not fair for Π to be penniless b/c impossible to show which of two parties, both two did sth wrong, caused the harm to Π – better to impose ½ on each than none on either

3. deterrence

v. Π recovers equally from all ∆’s, unless one is insolvent, then can collect all from the solvent ∆(s).
d. Concerted Action Theory

i. All those who, in pursuance of a common plan or design to commit a tortious act, 
1. actively take part in it, or 
2. further it by cooperation or request, or 
3. who lend aid or encouragement to the wrongdoer, or 
4. ratify & adopt his acts done for their benefit, 
are equally liable w/ him.

ii. Π can pursue any one joint tortfeasor (don’t have to sue everyone). 
1. ∆ can then seek contribution from those who acted in concert w/ him.
 

iii. E.g., drag race – driver A & B agree to race, driver A hits C. Driver B is also fully responsible to C.

iv. “Plus factor” needed – have to show understanding between the joint tortfeasors that they are going to participate in the common plan or design.

v. Market Share Theory
vi. Recover from each ∆ based on their % of the market share.
vii. Don’t have to sue all companies in the market – but will only recover based on the market share of those that you do sue. 
viii. Used in DES cases, but not widely used otherwise.
1. policy concern – might not have liable party as one of the parties in the suit
2. changes from asking who caused ∆’s injuries to who contributed to creation of general risk of injury
ix. Only use if you can’t use sth else:

1. ( If you can name all the parties, then sue under alternative liability theory instead.
2. ( If can show concert, use concert liability instead – don’t have to name all, & can recover 100% from those named.
x. Only adopted in a minority of states
e. Lost Opportunity Doctrine (Loss of Chance)
i. [red cross case] [lost a chance to not have the problem, e.g., recovery] [failure to decrease risk]
ii. What might have happened had ∆ not been neg, vs. what did happen

iii. Tension – overcompensates in every case in which decedent Π would have died anyway

iv. Rationale = Π would pay a lot for a 5% chance or survival if that alternative, so shows sth was lost by being deprived of that chance)
v. Policy - if no damages imposed, too little deterrence

vi. What if 60% sure? Under traditional tort analysis, Π met burden, so 100% recovery. (though R3d says X% chance ↔ X% recovery)
f. Increased Risk Theory

i. [med mal. – done sth to increase risk of future harm]
g. Apportioning Damages based on factual cause
i. Multiple Tortfeasors

1. single indivisible injury rule

a) when injury is caused by 2 tortfeasors but it is unclear which ∆ caused what injury.

b) Shifts burden of apportionment to ∆s

2. Policy – don’t let a tortfeasor benefit from one another’s bad conduct

ii. Combo of Tortious Conduct & Other Causes

1. If ∆’s neg causes sth to happen to Π that would happen anyway (e.g., kills in car accident but Π was going to die of terminal cancer shortly anyway), ∆ is liable for the relative time span that the accident shorted Π’s life

2. Corollary to ‘eggshell Π’ rule – damages of the victim must be reduced to reflect the likelihood he would have been injured anyway even if ∆ hadn’t injured him

3. Policy – don’t let a tortfeasor benefit from victim’s bad luck

VII. Legal (PrOXIMATE) Cause

a. Generally
i. To show breach, have to show ∆’s conduct created or exacerbated harm which ∆ should have foreseen & guarded against.

ii. R3d §29: An actor is not liable for harm different from the harms whose risks made the actor’s conduct tortious.
iii. General approach allows trier of fact to find legal cause whenever Π’s injury was among the array of risks the creation or exacerbation of which led to the conclusion that ∆’s conduct was neg.

1. ( Consider violation of statute – if the statute was trying to protect against sth, & the injury fell w/in that realm, then = legal cause.

iv. [R3d §30: An actor is not liable for harm when the tortious aspect of the actor’s conduct did not increase the risk of [that] harm.]

v. Aka ‘proximate cause’ – but used incorrectly
b. Directness Test
i. If consequences were directly (not remotely) resulting from the ∆’s actions, ∆ is liable regardless of whether the consequences were expected or foreseeable.
1. e.g., Polemis – dropping plank starts fire

ii. Policy: punitive notions – extending responsibility b/c ∆ is at fault

c. Foreseeability Test

i. ∆ only liable if damage was foreseeable @ time ∆ acted 

ii. “Foreseeable” = to extent a reas. person would have taken precautions in light of probability

iii. Likelihood or probability doesn’t affect whether or not it was foreseeable
iv. Policy:
extent of care required varies w/ probability & gravity of injury that may result

d. Mechanism Rule

i. If a harm is foreseeable, but comes about in bizarre way, ∆ liable.

1. E.g., boy injured in explosion where manhole cover was not put back.

e. Rules of Thumb

i. Subsequent medical injuries

ii. Injuries to rescuers of those you injure

iii. [Suicide]
f. Superseding Cause Doctrine

i. Sth in the middle of ∆’s neg & Π’s injuries – serious misconduct by a 3P (not ∆) or other causal force “intervenes” between ∆’s conduct & the injury in such a way that it supersedes ∆’s liability (insulates ∆ from liability)

ii. R3d §34: An actor is not subject to liability for harm, for which a force of nature or an independent act is also a factual cause of the harm, if the harm is different from the harms whose risks made the actor's conduct tortious.
iii. Doctrine losing importance b/c of shift to comparative fault

g. Shift of Responsibility Cases

i. (element of superseding cause)
ii. ∆ w/ the primary duty of care should be the main focus of suit, not ∆ w/ most $

iii. Examples:

1. Alarm co. not responsible for fireman’s death when it failed to call a fire alarm in properly – Alarm co. owned duty to customer, not fireman. (fireman’s injury not foreseeable enough)

2. Dangerous murderer released, commits crime 8 years later. Release ≠ legal cause of 2nd crime.
3. mfg of brakes w/ defective design ≠ liable b/c Π’s employer failed to repair the brakes.
h. Intervening Criminal Acts

i. Foreseeability of intervening criminal acts aren’t always a superseding cause

ii. Consider if the duty is to protect against the criminal behavior, or against the harm no matter caused (mechanism rule)
iii. Note – comparative fault undermines this policy – allocate fault
VIII. Duty

a. Generally

i. Question of law, so judge decides.

b. Privity of Contract
i. In products liability, no privity of K req’d between mfg & end user for end user to sue.
ii. Privity analysis not as dead in contracting context as in products liability, but it is waning

1. still used when need to contain liability to manageable levels 
a) e.g., ConEd case, only customers can sue.

b) Doctors only liable to patients, not friends of patients, other people patients come into contact w/
2. “humanitarian” exception in services context

a) “acceptance rule” shifts liability to owner once work is performed.

b) but, if contractor’s work includes sth that poses danger of imminent personal injury, then exception

c. Nonfeasance

i. General rule: bystanders have no obligation to help.
ii. Exceptions:
1. If you created the danger, you need to try to fix it (e.g., non-neg’ly hitting cow in road)

2. Volunteer Exception: If you start to help, have duty of care not to make the situation worse, esp. if your helping induces others not to help. 
3. Negligent Entrustment: 
a) Can’t lend sth dangerous (“dangerous instrumentalities”) to someone w/o telling them H2 use it
b) Elements:
i) ∆ entrusts Π w/ X
ii) ∆ knows Π doesn’t know H2 use X or otherwise shouldn’t be entrusted w/ it
4. Special Relationship
: certain relationships potentially give rise to duty of affirmative care:
a) Common carrier-passenger
b) Innkeeper-guest
c) Occupier of land-public invitee
d) Custodian-ward
e) Employer-employee
d. Mental & Emotional Harm

i. General Rule: to recover for mental & emotional harm, need to also have a claim for physical injury.

1. mental injury does not have to be caused by the physical injury

2. physical injuries caused by the emotional stress don’t qualify

ii. need physical manifestation, but courts are lenient to accept
iii. Impact Rule: 
1. no recovery of damages for injuries resulting from fright or nervous shock or mental or emotional disturbances or distress unless they are accompanied by physical injury or physical impact.

2. = alternative theory when Π can’t make out bystander recovery or zone of danger
3. injury should arise from the contact; but the mental damages don’t have to be related to the contact
4. enough contact for battery is enough contact (3/7 notes)

iv. Zone of Danger

1. elements
:
a) Π in personal danger of physical impact b/c of the direction of a neg force against him AND
b) Π actually did fear the physical contact
2. don’t have to be related to someone who was actually injured, just have to be in the zone of danger
v. Bystander
1. Can recover if meet 3 Dillon elements:
a) near scene

b) observance of accident

c) close relation

2. plus Hawaii elements:

a) has to be serious distress

b) no eggshell Π (has to clause severe distress in a reas. person)

vi. Fear of disease (AIDS, toxic torts) – have to show that it’s more likely than not you’ll get the disease

e. Economic Loss w/o Physical Injury

i. Generally

1. General rule: no recovery for pure economic loss
2. Definition: Π has not suffered an injury to his person or tangible property, but has financial detriment allegedly produced by ∆’s neg conduct.

ii. Policy:

1. where possible, Π should have secured a remedy contractually

2. doesn’t add to deterrence – already at max deterrence w/ risk of damages for direct physical injury

3. bright line gives predictability
4. each business person knows his potential losses so he should insure those loses
iii. Exceptions

1. some courts carve out special treatment for those that make their living directly from the affected zone (e.g., commercial fishing interests when water is despoiled)

2. Some courts more generous outside mass-tort area (where smaller subset of potential Πs)

3. Some state law claims allow recovery if claims are not “too remote”

4. Professional services (e.g., dr., lawyer, house inspector)

a) Don’t typically negotiate in advance w/ these type of services what happens if sth goes wrong

b) Varies by state

f. Occupier’s Liability for Injuries off the Land

i. Traditionally, no liability for natural conditions – now changing
ii. maintenance of property issues – e.g., obligation to inspect for decaying trees – but less obligation in rural areas
iii. note that violation of a statute covering a natural condition ≠ violation of statute
1. e.g., if rule re: clearing snow off sidewalk, breach ≠ tort
iv. for natural conditions consider whether effective measures for fixing the problem were reasonably available (not too much $$)
g. Occupier’s Liability for Injuries on the Premises

i. 3 categories of entrants onto land:
1. Trespasser
a) includes someone you ask to leave, but who stays
b) no duty, except injury through willful or wanton misconduct
c) exceptions
i) (for children – see Attractive Nuisance Doctrine
ii) if you know of frequent trespasses (e.g., people habitually cross RR tracks at certain location)
2. Licensees
a) Key is consent. Social guests, approved hunters.
b) Like trespassers, except have to use reas. care for activities on premises if danger is not apparent to licensee & have to warn re: conditions that you know or have reason to know about that are unlikely to be know to the licensee (no duty to inspect)
3. Invitees
a) Includes duty to inspect
b) Typically only applied to people on land for ‘business’ purposes
i) Quid pro quo – business purpose justifies higher std of care
ii. General exceptions:
1. “open & obvious risks” exempt landowner from liability
2. Recreational use
a) if ppl make their property available for rec. activities, lesser duty of care (reduce or eliminate duty of inspection)
b) Π has show that ∆’s conduct was willful & wanton to recover
3. fireman’s rule – licensees, not invitees

iii. Why apply different standards, when may have all 3 types on the land? Some trend to abolish, but not general rule.

h. Occupier’s Liability to Children Injured on the Premises

i. Possessor of land liable for physical harm to children for artificial conditions on land if:
1. knows or has reason to know children are likely to trespass
2. the condition is one that possessor knows or has reason to know & realizes or has reason to realize involves an unreas. risk of death or serious bodily harm to children
3. b/c of their youth, children don’t realize the risk
a) very fact specific – e.g., boy in Thunderhawk says he knew of risk, but was learning disabled (plus after the fact)

4. cost of eliminating risk low vs. risk to the children
5. fails to exercise reas. care to eliminate the danger
i. Owner’s Liability for Injuries on Leased Land

i. Historic view – once leased, no obligation for owner, only occupier
ii. Exceptions:
1. hidden danger in the premises of which the landlord but not the tenant is aware
2. premises leased for public use
3. premises retained under the landlord’s control, such as common stairways
a) if tenant doesn’t have authority to repair, then = under landlord’s control

4. premises neg repaired by landlord
j. Duty to Protect Against 3P Torts & Crimes

i. Heaven principle – assume a general duty to avoid neg
1. (an actor has a duty to exercise reas. care when the actor’s conduct poses a risk of physical harm
)
ii. No-duty rules often applied to cases where ∆ is alleged to have done sth (or failed to do sth) that caused Π to be harmed by crime or intentional tort of a 3P
iii. Have to consider whether ∆ owes a duty to Π to protect against someone else’s wrongful action
1. e.g, Delta airlines owes duty to elderly passenger to protect from injuries from other passengers are badly designed baggage area
k. No-duty Rules
i. may be situations where there is neg but no duty
ii. 4 criteria for legitimacy of a newly-created no-duty rule:

1. judge should acknowledge the rule is being created
2. should be justified on the basis of principle or policy
3. sth in lawsuit must be unusual enough to call for special treatment
4. rule must be clear & broad enough to cover an identifiable class of cases (must not be ad hoc, single case rule)
IX. Medical Malpractice

a. Standard of Care
i. Would reasonably careful physician of same school of medicine as ∆ have acted in the same manner as ∆ did in treating & caring for Π?
ii. 2 part analysis:
1. what would reasonably prudent [podiatrist, etc.] have done
2. expert required to establish the std 

iii. Figuring out the std to apply:

1. strict locality rule: what’s the std of care in that specific community
2. modified locality rule: what’s the std of care in communities like this
3. national rule: trend moving towards this – consistent std nationwide
iv. Expert requirements
1. have to have knowledge re: std of care in particular specialty OR
2. state that it is the same std as in their own specialty
b. Informed Consent
i. Analysis:

1. Double causation test: would reas. person go through w/ the surgery if knew of the issue? (not just whether or not you believe Π would have gone through w/ it)
a) distrust Π – don’t believe what they say they would do in retrospect
2. Materiality – balance w/ undue burdens
a) Have to disclose info that would be material to Π’s decision, 
b) many jdx only have to disclose what is customarily disclosed by physicians in similar circumstances
c) Laypersons can make this determination w/o expert
d) Includes (as applicable):
i) Nature of the patient’s condition
ii) Nature & probability of risks involved
iii) Benefits to be reasonably expected
iv) Inability of physician to predict results
v) Irreversibility of the procedure

vi) Likely result of no treatment

vii) Available alternatives w/ risks + benefits

ii. Privilege of nondisclosure: when sound medical J indicates that disclosure would complicate the patient’s medical condition or render him unfit for treatment, Dr. has right to withhold info
iii. Note – can sue for informed consent problem even if no med mal
iv. Theory relates to battery – negates what might otherwise be a battery (unconsented touching)
v. Is poor medical care per se if you proceed w/ surgery w/o informed consent
X. Damages
a. Generally
i. 3 kinds: (1) nominal, (2) compensatory, (3) punitive

ii. for most torts, must have damages (e.g., neg, = 1 of 5 elements)

b. Nominal

i. Trivial sum awarded to a litigant who has established a cause of action but has not established that he is entitled to compensatory damages.
c. Compensatory
i. Generally: 
1. damages awarded as compensation, indemnity or restitution for harm sustained by him.
2. restore Π to pre-injury condition
ii. Pecuniary
1. medical expenses (past & future)
2. loss of earnings (past & future)
a) assume Π will stay in same trade
b) only interested in reas. projections, more likely than not amounts
3. awards for future pecuniary losses usu. reduced to present value
iii. Non-pecuniary
1. damages that can’t easily be measured in dollars

2. physical & mental pain & suffering
3. consortium – love, companionship, affection
4. usually not reduced to present value (so imprecise to begin w/…)
5. unit of time arguments – atty can propose rate per hour for pain & suffering (judge reminds jury that it’s just a suggestion, not = ev.)
6. Loss of enjoyment of life – need to have some level of cognitive awareness to recover
d. Collateral Benefits

1. “Collateral source rule”

2. ∆ is not entitled to be relived from paying any part of the comp. due for injuries proximately resulting from his act where payment comes from a collateral source, wholly independent of ∆. 
3. policy – wrongdoer should not benefit from a windfall from an outside source

ii. Π can’t recover more than 100%
e. Reducing Awards

i. 3 options:
1. new trial on all issues
2. new trial on issue of damages
3. remittitur – damages are excessive, so Π given option to take lesser amount or new trial (whole or part)
f. Wrongful Death & Survival Actions

i. Statutory based tort recovery: who can recover/bring suit based on statute
1. NO recovery for athlete-agent relationship (for example)
2. adult children can recover, but minor step children can’t
ii. A exception to the general rule that one person has no cause of action for a tort committed on another
iii. Recovering for pain & suffering while still alive
1. suit generally has to be filed before the person dies
2. “survival” actions allow estate to continue the suit after the death
iv. Wrongful death recovery:
1. lost income, funeral expenses, medical expenses, other damages related to ∆’s fatal injury

2. most states do not permit recovery for survivor’s grief or mental anguish (though do allow for companionship loss)
3. most states measure pecuniary losses in terms of support survivors would have received from the decedent (rather than decedent’s entire income)

a) so doesn’t include amounts decedent would have spend on himself, or saved)
b) most statutes limit recovery to losses sustained before death
i) (so note that this means ∆ owes less to someone killed, b/c someone who is only permanently injured can recover 100% of past & future income lost)
v. Compare w/ “survival” statutes – those allow recovery for damages decedent could have recovered had he lived (while wrongful death provides a new cause of action based upon the death itself)

vi. Loss of Consortium in non-fatal cases: usually limited to spouses

vii. Taxation
1. punitives = taxable, compensatory = not taxable

2. usually jurors can’t be told about the tax implications

viii. Caps on Damages: More than ½ states have imposed caps on certain types of damages – e.g., healthcare, med mal non-economic damages
ix. Alternative compensation schemes: workers comp; no fault insurance; victims comp fund (e.g., 9/11)
g. Punitive

i. Awarded to punish conduct + deter
ii. Gore guideposts:
1. reprehensibility of conduct
2. ratio (disparity) between actual damages awarded by the jury + penalties authorized or imposed in similar cases
a) when comp = high, then 1:1 ratio may be more appropriate
3. dif. btwn punitive damages awarded by jury + penalties auth’d or imposed in comparable cases
iii. Other states consider:
1. profitability of ∆’s conduct (how much gained by bad conduct)
2. ∆’s wealth (how much will $X deter ∆)
a) Note – after State Farm ruling, this may be DP violation
iv. Can be based on actual or potential damages
v. If actions aren’t illegal in the state where the suit was brought, has to be nexus bwtn unlawful acts in other states + conduct that harmed Π in this state
1. (single state’s court can police nationwide behavior)
XI. VICARIous liability

a. Respondeat Superior
i. er liable for torts of ees that occur in course of employment
ii. ee’s act must be actuated, at least in part, by a purpose to serve the master
iii. current trend – foreseeability analysis
1. did er know that ee could conceivably cause the harm?
b. Independent Contractors

i. er not liable for torts if IC unless the duty is non-delegable:

1. 2 exceptions:
a) is an inherently dangerous task
b) affirmative duties imposed by statute
2. otherwise companies would always outsource to avoid liability – maximizes possibility that someone bears the risk

3. what qualifies as inherently dangerous activity:

a) lower std than strict liability (i.e., not abnormally dangerous activity)

b) when it creates a particular risk of harm to others unless special precautions are taken (jury call, case-by-case)
ii. IC test
1. does er control manner & means of way task is perf’d, or just seeking a result?

2. length of employment

3. who provides tools

4. paid by job or hour

5. degree of skill involved
c. Owners of Cars
i. (See Imputed Contributory Fault
XII. Affirmative Defenses based on Π’s conduct
a. Generally

i. ∆ has to raise matter in its pleading & has burden of proof
ii. (but, Π can be source of ev/admission to show ∆ is entitled to defense)
b. Contributory Neg

i. Clean hands doctrine – if seeking aid from court, should be blameless yourself

ii. Complete bar to recovery if Π contributed to injury in any way

iii. All but 5 states have moved to comparative neg

1. unjust to categorically deny recovery even if only minimally contributory
c. Comparative Neg

i. 3 types of systems:

1. “pure” – Π can recover even if 99% liable

2. modified 51% – no recovery if Π more than half liable (>51%)

3. modified 50% – no recovery if Π equally or more than half liable (>50%)

ii. (judicially implemented versions tend to choose ‘pure’, legislatively implemented tend to chose modified)

iii. No set-off – most courts will recognize losses of each party

d. Ameliorative Doctrines

i. Used in contrib. neg jdx, & may be used in modified comparative neg jdx

ii. “last clear chance”

iii. If ∆’s conduct was ‘willful & wanton’ then ignore Π’s contribution

iv. Lowest cost avoider
e. Failure to mitigate damages

i. Definition: post-accident conduct by victim that was a cause of some of the injuries or damages

ii. Most jdx rule: No compensation to Π for damages arising b/c Π’s failure to use ordinary care to minimize damages

iii. R3d: % fault reduction (minority view)

f. Failure to Avoid Consequences
i. Definition: pre-accident conduct of victim that did not cause the accident, but was a cause of some (or all) of the injuries or damages
1. e.g, failure to wear helmet, seatbelt

ii. Continuum of Rules:
1. Dare/Miller – full recovery b/c failure is inadmissible

2. R3d/Hutchins - % reduction approach based on whether or not Π was reas. (* most common)
3. Halvorson – total bar 

a) Π can’t get any $ for damages relating to the victim’s failure to avoid
b) Π can still get $ for damages that would have otherwise happened

iii. ∆’s conduct should not be diminished by failure of Π to anticipate ∆’s neg
g. Assumption of Risk

i. Express: Π expressly agrees in advance that ∆ owes him no duty

1. risk v. reward – make activity affordable

2. std K analysis – can waive tort claims on simple neg

ii. Implied primary
1. occurs when parties have voluntarily entered a relationship in which Π assumes well-known incidental risks
2. consent to assume risk is implied from the act of electing to participate in the activity
3. ∆ has no duty to protect Π from those risks (e.g., risks inherent in a sport)
4. Victim’s knowledge of the risk is irrelevant
iii. Implied secondary

1. occurs when ∆ owes a duty of care to Π but Π knowingly proceeds to encounter a known risk imposed by ∆’s breach of duty
2. not a total bar (most places) – jury can apportion fault to Π (& if modified comparative neg jdx, if 50%+ at fault, then Π can’t recover)
h. Imputed Contributory Fault
i. Motor vehicle context – owner of car liable for actions of person he loaned the car to 

1. (no longer majority rule)

2. exception for vicarious liability – owner’s neg in loaning car won’t undermine owner’s claim

ii. courts uncomfortable w/ imputing neg, esp. if would completely undermine Π’s claim

iii. No imputation “inter se”

1. no imputation if the neg imputed on to Π is the neg of the ∆ that Π is suing
i. Statutes of Limitations

i. Policy – closure, ev deterioration, fairness concerns, deterrence effectiveness diminishes, “peace of mind”, companies need to know when risk is gone

ii. Statute based – so courts interpreting statutes, not case law

iii. Changes in law don’t re-open SOL

iv. SOL tolled for minors until they reach age of majority

v. Discovery Doctrine (usu. not statutory)
1. accrual date of c/a delayed until Π aware of injury + neg cause

2. need harm before there’s a case, so no completed tort until have damage

3. only relates to facts that show you have a tort case

vi. Continuing Violation Doctrine
1. used when c/a based on bigger picture, based on the continue incidents (e.g., battery over & over = IIED)
2. look at the collective nature of the tort
3. exception in med mal, legal mal, where there = ingoing relationship
a) dr. has obligation to reveal mistakes (unless/until you change drs). Continuing duty to recognize problem & try to remedy it.
j. Statutes of Repose
i. Tend to be more narrowly drafted than SOL, e.g., related only to med mal
ii. What matters is when ∆ acted, not when Π was affected

iii. Can be upheld even when state constitution has a right to a remedy
XIII. Comparative Responsibility in MULTIpary litigation
a. Implied indemnity
i. If one ∆ was more active tortfeasor, than should reimburse the passive ∆
ii. (policy – altered contrib. neg scheme to make the actively neg party pa 100%)

iii. Only applies narrow subset of cases where one ∆ is a lot more blameworthy / actively neg

iv. Doesn’t exist w/ comparative neg
b. Joint & Several liability

i. Some states w/ comp neg have kept this.
1. esp. in indivisible injury cases, + cases w/ insolvent ∆

ii. some states say no j&s for ∆’s who are <50% liable

c. Partial Settlements

i. What liability does ∆2 have if ∆1 settled w/ P? historical – ∆2 has 0 liability

ii. current – 3 models:

1. pro tanto w/ contribution: Π’s claim against ∆2 reduced by amount of settlement w/ ∆1, then ∆2 can go after ∆1 if ∆2 paid more than his fair share
2. pro tanto w/o contribution

a) same as above, but ∆2 can’t go after ∆1

b) need to have cursory hearing to make sure settlement is fair

3. proportionate share: Π’s claim against ∆2 reduced by amount ∆1 should have paid Π
a) Π can come out ahead ( but more likely won’t)

b) Risk when Π settles w/ ∆1 for small amt b/c ∆1 has no $$
d. Application of Comparative Resp. to C/A other than Neg.
i. If Π & ∆ share responsibility, but ∆ was convicted of a crime for his part, is Π resp. for any portion of neg.? 
1. yes – still consider each party’s fault, jury can take into account severity of ∆’s portion
ii. Strict liability context – if Π exacerbates the problem, can lower ∆’s %
XIV. Immunities

a. Government Immunity
i. State

1. abolished in most states, though some have caps on recovery amount

2. municipal SI always less than state SI

3. policy – govt can better bear burden of liability arising from its torts

ii. Federal
1. only congress can waive (create exceptions)
2. waivers construed narrowly
3. FTCA
a) Fed liable to same extent as anyone else, except as specified in the statute

b) Exceptions: acts by ees in furtherance of statute/reg, using due care (incld. using discretion to further the statute/reg)

c) Differences from reg tort claims:

i) Can only be brought in fed court
ii) No punitives, no interest
iii) No jury trial
iii. Military Suits against US Govt

1. no suits allowed for injuries that “arise out of or are in the course of activity incident to service”
2. Justification (per Feres):
a) Relationship between govt + members of military is distinctively federal, includes risks of injury – military shouldn’t be subjected to varied state-by-state stds
b) Already get veterans benefits (whereas FTCA intended to extend a remedy to those who had been w/o)
c) Would involve judiciary in sensitive military affairs at the expense of military discipline + effectiveness
3. consider – assumption of risk?

iv. Immunity of Govt Officers & Employees
1. Federal: unless tort involves violation of C or federal statute, fed ee sued personally is entitled to ask the AG that he was acting w/in scope of employment, & if AG so certifies, the US becomes the ∆
2. State: judges, prosecutors, legislators, high ranking execs usu. have absolute immunity so long as acting w/in powers of their office
a) (lower level ees have qualified immunity)
v. Public Duty Doctrine
1. no duty on part of municipality for specific protection
a) limited resources
b) chief can best decide h2 allocate
c) w/o rule, would lead to ‘squeaky wheels’ getting all the attn
2. exceptions:
a) where muni has displaced or supplemented traditionally private enterprises (transit, hospitals, places of public assembly)
b) where police affirmatively take on a duty voluntarily, then don’t perform
i) (though can give notice that they are going to stop)
b. Family Immunity

i. Spousal

1. fraud concern no dif than w/ other PI cases
2. usually insurance coverage at iuissue – don’t give ins co a windfall just b/c a family member is involved, would have to pay out in any other situation

3. won’t destroy domestic tranquility – would be worse if would deny a forum for redress of a wrong
ii. Parental
1. Most states still have parental immunity

2. AZ exception:

a) Parent not immune for liability for tortious conduct directed towards child solely by reason of that relationship.
b) Parent not liable for an act or omission that injured his child if the parent acted as a reas. & prudent parent in the situation would.

XV. Nuisance
a. Elements:

i. harm – when is there enough harm (how bad does it have to be) to claim nuisance?

ii. Cause / source issues – have to show who was cause of impairment

iii. Std of intent

iv. Remedy
b. Generally
i. A substantial & unreas. interference w/ quiet use & enjoyment of real property.

1. liability when the interference is “greater than one ought to have to bear”

ii. Focus on elements 1 & 4 – how bad + what happens

iii. = an actionable invasion of a possessor’s interest in the use & enjoyment of his land

iv. Don’t have to prove a physical entry – the interference can be caused by a physical, tresspassory entry, OR by other means, such as odor or noise

v. Need to show damage

vi. Based on effect on a reas. person, not sensitivity of particular Π
vii. Doesn’t matter (anymore) if it was already there / who came first

c. Remedies
i. Strong presumption of equitable relief
ii. BUT balance w/ business impact, etc.
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