I. Antecedents of Modern Antitrust Law


A. Text-based History



1. Restraint of Trade




a. United States v. Trans-Missouri Freight Association





i. What is "restraint of trade"? - not "collateral" to a legal agreement.





ii. Covenants not to compete are collateral to legal agreements (for the sale of a business), so are not restraints of trade.





iii. Price setting agreements serve no specific, legal purpose.





iv. Government does not have to prove intent: if the agreement restraints competition and is not collateral to a lawful agreement, then it is illegal.




b. United States v. Addyson Pipe & Steel Co.





i. Allowable restraints of trade - ancillary to lawful objective, and necessary for the accomplishment of the lawful aim.  Specifically held:






1. Noncompete in sale of business






2. Retiring partner not to compete with firm






3. Pending partner not to do anything to compete with firm






4. Buyer of property not to use it in competition with the business retained by a seller.






5. By assistant, server, master or employer, not to compete directly at the expiration of his term of service (mainly apprenticeships).





ii. However, if it is to merely restrain trade - a naked restraint - then it is void.



2. Post-Sherman Act Consolidation



3. Trust Busting - Northern Securities Co. v. United States




a. Holding companies do not get around the Sherman Act, Section 1 - it was still an agreement for the purpose of restraining trade.




b. Every contract or conspiracy which will eliminate competition is illegal.




c. Anything that tends to restrain interstate commerce or tends to create a monopoly and prevents the public from benefiting from free competition.




d. Dissent:





i. The Sherman Act does not mention COMPETITION - only restraint of trade.





ii. Dissent worries about atomization of economic units.



4. Rule of Reason - Standard Oil Co. of New Jersey v. United States




a. If a restraint does not unduly restrain interstate commerce, then it is OK.




b. Undue restraints are illegal.




c. Now calls for the "Rule of Reason" and "exercise of judgment"




d. The standard of reason is what has been historically determined (ancillary/naked test)




e. Foreshadows the interpretation of Section 2 - monopolies.



5. Legislative Reform in the wake of Standard Oil



6. Trust Busting Abated - WWI and The Depression


B. Prof. Simon's Four Phases of Antitrust History:



1. Formative Period (1890-1914): Sherman Act starts the anti-competition laws in 1890.




a. 1887 was interstate commerce act, which was to prevent RR from treating customers differently.





i. 1906 - Interstate Commerce Act was amended to allow the Interstate Commerce Committee to regulate the rates of railroads.





ii. Beginning of regulation of public utilities.




b. Sherman Act prohibits contracts, combinations and conspiracies as well as monopolies



2. Secondary Period (1915-1939): Federal Trade Commission Act and Clayton Act, then the Depression.  Desire to protect smaller businesses.




a. FTC Act: national desire for a national trade commission.  Wanted to know businesses could and couldn't do, a federal licensing body, and regulation of the economy by experts in economics, not law.




b. FTC Act prohibits unfair competition, which is judged - by business experts - if competition is unfair. Was only civil penalties




c. Clayton Act, section 2: prohibits price discrimination between similarly situated customer, prohibits tying, exclusive dealing, etc.  Gives specifics of what kind of contracts were illegal under the Sherman Act.




d. Clayton Act, section 7: Prohibit certain types of mergers of corporations.




e. 1914 - an effort to respond to inefficiencies in how antitrust was enforced.




f. 1929 - The Depression - a temporary suspension of antitrust prosecution as US makes its way out of the Depression.  More protectionist, as long as not outright competition restriction.




g. 1936 - Robinson-Patman Act: went further than Clayton Act, Section 2 in prohibiting price discrimination.





i. Trying to protect small businesses.





ii. 1930s - large chain store developed, and large mail order catalogs (Sears Roebuck)



3. Third Period (1940-1970s) - 




a. First half: economical boom due to WWII, advent of large national corporations, domination of world economy.




b. Second half: world dominance in the market started waning.  Foreign governments assisting foreign corporations in taking market share away from US corporations.




c. Antitrust laws were blamed on corporations ability to compete - period in the 1960s vigorously enforcing antitrust laws: mergers, restriction of sales arrangements




d. Enter: Japan.



4. Fourth period / Contemporary period (1980-present): shrinking government regulation under President Reagan.




a. Less government regulation.




b. Conservative judges




c. Conservative appointments to the FTC




d. Less enforcement (in many areas, but not all) of antitrust laws.




e. Chicago School of Economics view of Antitrust came into vogue: A/T laws are designed for protecting consumer welfare in terms of lower prices, better selection, better quality.  Anything else is improper goal of A/T law and should not be part of the A/T regime.




f. Local Government Antitrust Act of 1984: abolished treble damages remedy for violations of antitrust laws by the local governments. (mostly cable TV)




g. Export Trading Company Act (1982) - exempted export trade organizations from A/T laws.




h. National Cooperative Research Act (1984) - exempted cooperative research ventures from per se A/T violations.




i. 1990s - Clinton Administration - pendulum swings the other way.  Microsoft case.


C. Politics



1. Are we trying to protect consumers? - Chicago School of Economics view.



2. Or promote innovation? - don't want big businesses to swallow the little guys.


D. Law



1. Sherman Act (supposed to remove undue influences from the market)




a. Standard Oil was "Exhibit A" in the Sherman Act.




b. How are we to interpret Section 1 and Section 2 of the Sherman Act?





i. Any restraint of trade or "undue" restraints of trade - Justice White's asks for "Rule of Reason" which is outlined in Standard Oil.





ii. Justice Harlan doesn't like the "Rule of Reason" as it is too loose - usurping the legislative power of Congress by not applying the Sherman Act to all contracts which restrains commerce.





iii. Harlan's point of being confused because the standard of legality versus illegality will be difficult to determine.  Businesses need a bright line test so that businesses can be able to do business legally.




c. Why did Standard Oil loose?





i. Because of the contract?





ii. Because of the bad acts related to the contracts?





iii. These are still the key issues.



2. FTC Act



3. Clayton Act



4. Robinson-Patman Act (protectionist for smaller businesses)


E. Economics



1. THE Goal of antitrust is that it promotes economic efficiency which enhances consumer welfare which is measured in:




a. Lower prices




b. Higher output



2. Charts and diagrams



3. Under pure monopoly (all other things being equal)




a. Output reduced




b. Prices are raised




c. Income transfer - part of the consumer surplus was transferred to the monopolist.




d. Triangle of deadweight loss - net loss to everyone.




e. "the quiet life" retarding innovation.



4. Pure competition and pure monopoly are economic fictions.  Somewhere in the middle is the truth.

II. 

III. Cartels and Conduct Akin to Cartels (Sherman Act, part 1)


A. Evolution of Law: 1918-1940



1. Chicago Board of Trade v. U.S. - true test of legality is whether the price fixing merely regulates the prices or if it reduces competition.




a. Price regulation may actually improve competition.




b. Need to look at consequences / effects. - new rule




c. Intent is not disparities, but allows to look at effects and consequences.




d. Ancillary restraint? - running the market is a legitimate business operation, and the price regulation was ancillary to running that business.




e. Who set the price? - in Trans-Missouri and Addyson Pipe, the competitors set the price, whereas in CBOT the market set the price and the CBOT was simply holding force on the market price.




f. The beginning of the "Rule of Reason" must look at the effect on the marketplace - look at:





i. What happened to output?





ii. What happened to prices?





iii. What does the market look like before and after?



2. U.S. v. Trenton Potteries - the per se test. 




a. The aim of every price fixing agreement is restraint of trade.



3. Appalachian Coals, Inc. v. U.S. - the anomaly which was the Depression.



4. U.S. v. Socony-Vacuum Oil Co.



5. When do we apply the per se rule, and when do we apply a Rule of Reason analysis?  The problem of characterization of the agreement.




a. Per se test elements - no possible benefit to competition:





i. Any combination which tampers with price structures is unlawful.





ii. No market power is required.





iii. Directly interfering with the free play of market forces.





iv. Conspiracy!  No overt act necessary, only the action of conspiracy.  Don't even need the conspiracy to have the means to enforce it (market power)




b. Rule of Reason test: looks at cause and effect, looks at economic market, purpose of restraint, how was competition actually effected.





i. You never get to use this defense if your argument is not that the agreement actually promotes competition, not reduce competition.





ii. Must be arguing competition does/does not exist in order to use Rule of Reason.





iii. Ancillary restraints which are OK must not be greater than necessary to achieve the purpose. (if it's not necessary, the ancillary part might not be upheld)



6. Joint ventures - what is a JV purpose?  Does it aid competition or prevent competition?




a. JV is usually an agreement between horizontal competitors.




b. By Socony-Vacuum, they are de facto illegal if it restricts prices.




c. Need a pro-competitive reason for the JV



7. Boycotts and Market Division




a. Types of cases which were so obviously anti-competitive that they were per se illegal.




b. Horizontal competitors agreeing to boycott - 




c. Bid-rigging




d. Market allocation


B. Characterization of Cases - Is this a cartel?



1. What are the cognizable defenses to horizontal agreements among competitors which have the effect of raising or stabilizing prices?




a. NOT explaining why competition is bad.  That's an argument for Congress, not the courts.




b. Courts favor competition.




c. Rule of Reason can only be used if arguing competitive effect does or does not exist. (National Society of Professional Engineers)  




d. If you can't argue that competition is not effected, then per se test is going to rule.




e. Stimulating new sellers to come into the market is not an increase in competition (sellers LIKE high, fixed prices) - Catalano.



2. To what extent are the rules different when dealing with professionals as opposed to traditional smokestack manufacturers?



3. The sliding scale between Per Se Illegal and "Full Blown" Rule of Reason analysis.




a. Per Se (far left) - so obvious that it must be illegal.




b. Quick Look or Truncated Rule of Reason (next to it on the right)





· NCAA v. U of O 





· Need an industry where the product wouldn't exist without the agreement.





· Quick look is - are there any pro-competitive benefits to the restraint?  If the answer is NO, then that's it.




c. A "less quick" look (further right)





· California Dental Association v. FTC





· Question is essentially still whether or not the practice enhances competition.





· Can a confident conclusion be made? This is the different between "quick look" and "less quick look".




d. "Full blown" rule of reason (all the way to the right)



4. Per se rule elements (BMI v. CBS)




a. Plainly anticompetitive - designed to raise costs and reduce output




b. No redeeming virtue.



5. Must test per se test first, then Rule of Reason.



6. "Full blown" Rule of Reason Analysis - TEST




a. Define relevant market




b. Assess competitive effect




c. Weigh anticompetitive effects with pro-competitive (pro-efficiency) effects.





i. BMI case which showed advent of "new product" of combined licenses as being pro-competitive.




d. Consider only competitive/anticompetitive effects - not any other social value (i.e. Professional Engineers)


C. State Action Doctrine (defensive doctrine)



1. Sherman Act prevents individual actions, not state action because of the definition of "person" in the Sherman Act.



2. Congress must expressly pre-empt state action, which it did not in the Sherman Act.



3. States are also sovereigns, and can make legislative decisions which do not violate the Sherman Act even if it ends up looking like anti-competitive behavior.




a. Is now slowly being eroded by the courts.




b. State action is not a catch-all defense.  State must "clearly and affirmatively" expressed to replace competition with state regulation AND actively supervises the anticompetitive activity.




c. A state can not give immunity to those who violate the Sherman Act by authorizing them to violate it.




d. If the state is an economic participant, then state action immunity may not apply (if state is acting as a private competitor)




e. Cities and municipalities do not have the same stature of states, and the state must clearly delegate express authority to action which has anticompetitive effects.





· Stemming from local cable television monopolies.


D. Political Action - Noerr-Pennington Doctrine (defensive doctrine)



1. Individuals and groups have the right to petition the government to enact legislation which would have an anticompetitive effect.



2. Split in circuits as to whether fraud and misrepresentation should preclude Noerr-Pennington immunity.



3. Sham exception to the N-P doctrine (Professional Real Estate Investors v. Columbia Pictures) - 




a. If what you are trying to do is stop another company from getting fair access to the government, then that is not protected under N-P doctrine.




b. Can not use "petitioning the government" as a sham to prevent competitors from entering or competing in the market.




c. Two part test for sham lawsuit under Professional Real Estate -





i. Suit is objectively baseless in the sense that no reasonable litigant could realistically expect success on the merits. AND





ii. The baseless suit conceals and attempt to interfere directly with the business relationships of a competitor - through the use of government process rather than government outcome.



4. The scope of immunity for the N-P doctrine depends on the source, context, and nature of the anticompetitive effect. (Allied Tube)




a. N-P doctrine not extended private associations existing for their own benefit.



5. Antitrust laws will not be used as a 'weapon' against politically motivated boycott. (State of Missouri v. NOW, NAACP v. Clairbourne Hardware)




a. Why isn't Superior Court Trial Lawyers Association and politically motivated boycott?  It's the ends, not the means - they were not petitioning the government to allow for anticompetitive activity, but using anticompetitive activity to gain the favorable legislation.




b. Noerr-Pennington was about petitioning the government, not blackmailing it.




c. Can't restrain trade before legislation acts.  


E. Proving a Cartel - The Rule 



1. Conscious parallelism is not enough evidence of non-competitive practices, unless there are "plus factors" (Interstate)



2. If conscious parallelism boarders on tacit agreement, the existence of the agreement is an issue of fact for the jury to decide. (Paramount)



3. Evidence must be economically plausible to be able to withstand summary judgment. (Matsushita)




a. Must be able to show that the evidence is not a byproduct of conscious parallelism.  Need plus factors.




b. If it is not likely (economically implausible), then you need a lot more evidence.



4. No antitrust rules which discourage vigorous competition.


F. World Rules Against Cartels



1. "Effects" test - Sherman Act violations occur when an intended and foreseeable effect is felt in the U.S. due to foreign country activities.



2. 1982 - Congress passed FTAIA (Foreign Trade Antitrust Improvement Act)




a. Exclusionary Rule - these things are excluded from the Sherman Act





i. Commerce with foreign nations other than import trade.




b. Exceptions Clause (two conditions)





i. Trade or conduct involving trade has a direct, substantial and reasonably foreseeable effect on either






· Import trade OR






· Export trade of the person engaged in such trade (i.e. an American exporter)





ii. AND such effect gives raise to a claim under the Antitrust laws.



3. U.S. courts will not construe laws to impede on the sovereignty of foreign nations or courts (Empagran v. Hoffman-LaRoche)




a. Foreign harm alone is insufficient to apply the Sherman Act.  Must have domestic effects or directly related foreign effects to be protected by U.S. legislation.




b. Case by case analysis is too complex.  Prescriptive comity must stand.



4. U.S. courts draw plaintiffs due to treble damages allowed in Sherman Act.




a. Claw-back approach of some countries to get back the "treble" part of the damages.  Foreign laws.



5. OPEC - protected under Act of State Doctrine




a. Because Cartel is a combination of foreign governments, and not corporations or are authorized by the foreign countries, they are protected under the Act of State Doctrine.




b. Act of State Doctrine is a recognized defense.



6. Foreign Trade Antitrust Improvement Act (FTAIA - 1982 amendment to Sherman Act)




a. Exclusionary clause - Sherman Act does not apply to trade or commerce with foreign nations, except for imports.




b. Exception clauses 





i. Direct, substantial and reasonably foreseeable effect AND






· Can be effect on trade or commerce not with foreign nations, or as import OR export trade of a person engaging in export trade who is in the U.S.





ii. Such effects give rise too a claim that otherwise violates the Sherman Act (must be effect of this particular claimant - Empagram)

IV. Monopoly and Dominance (Sherman Act, Section 2)


A. Monopoly, Attempt to Monopolize, Conspiracy to Monopolize



1. Why do we want to make monopolies illegal? Effects of monopolies - increased price and reduced output.  What about benefits?  Doesn't the best competitor end up with a monopoly?




a. Simply having monopoly power is not illegal.




b. Patents




c. Impeccable industry foresight and skill




d. "Forced upon you" (Alcoa)





i. Market may be so limited as to only support one supplier





ii. Single sole survivor of fierce competition





iii. Effectively anticipated and forestalled all competition.




e. Much goes into conduct - some conduct is lawful under Section 2, other conduct is not lawful under Section 2.



2. What behaviors are prohibited for those with monopoly power, which would be OK as a competitor.


B. Alcoa - United States v. Aluminum Co. of America


C. Market definition and monopoly power



1. Market power




a. Def: the power to raise price and restrict output without substantially impacting sales.  




b. If you are a price-taker, you have no market power.  Flat demand curve.




c. The steeper the slope of the demand curve (the less elastic), the more market power.



2. Monopoly Power:




a. Def. Significant or substantial market power.



3. To prove "monopolization", you must show two elements




a. Monopoly Power.




b. (In a relevant market)





i. Produce definition/scope





ii. Geographic definition/scope





iii. Takes into consideration other suppliers who can supply the market in a way to exert a competitive market.




c. Obtained or maintained the monopoly power through conduct prohibited by Section 2 of the Sherman Act.



4. Market - what is it?  What is in it?




a. Market definition - defining a relevant market.




b. Product definition - what product are we talking about?  Appropriate level of generality or specificity.




c. Geographical component




d. As seen from the perspective of both buyers and sellers





i. Sellers of not only the product, but alternate products by which they can enter the market.





ii. If seller raises prices, will buyers flock to another product?  Can tell you what other products are in this relevant market.




e. Market is defined in terms of response of consumers (DuPont)





i. Cross-elasticity of demand: commodities easily interchangeable by consumers for the same purpose.






¨ Reasonably interchangeable must be (Microsoft)







1. In the reasonably foreseeable future







2. Can enter the market in a reasonably short time and perform the function of restricting MS ability to raise prices.





ii. The Cellophane Fallacy: Cross-elasticity of product prevents monopoly power prevents monopolistic behavior (i.e. raise prices and reduce output).





iii. Cross-elasticity puts a cap on the price a monopolist can charge within their market segment share, but does not prevent monopolistic behavior.




f. The proper market definition…can be determined only after a factual inquiry into the "commercial realities" faced by consumers. (Kodak)





i. Market is defined by consumer.


D. Monopoly Power:



1. Elements of Monopolization:




a. Monopoly Power (see below)




b. Acquisition or maintenance of the monopoly through anticompetitive conduct



2. Elements of attempt to monopolization:




a. Specific intent to get monopoly power




b. By using anticompetitive conduct AND




c. Coming dangerously close to success.



3. Ability to prevent others from entering the market.




a. Ability to keep prices inelastic and set price.



4. Markets look at proxies (circumstantial evidence) which allow us to infer market power




a. Market share in a relevant market




b. Other aspects (such as significant barriers to entry) which means that market share should not be indicative of market power.



5. For market share, first need to figure out what the market definition is.



6. Monopoly power is:




a. Market share enough to maintain a




b. Non-insignificant (5%) price increase over




c. A non-insignificant period of time (>1 year)



7. Department of Justice often asks




a. Can a company raise prices over 5% and sustain those prices for more than one year without consumers substituting another product?




b. If yes, then monopoly power probably exists.


E. The Conduct Offense



1. Not illegal just to be big, but maintaining a monopoly through bad conduct is illegal.




a. The possession of monopoly power will not be found unlawful unless it is accompanied by an element of anticompetitive conduct (Verizon v. Trinko)



2. Conduct which substantially impacts a competitive business - conduct aimed at destroying a competitor (Lorrain Journal Co. v. U.S.)




a. Ability of a business to choose it's customers/clients is not absolute or exempt from regulation under the Sherman Act.




b. Probably because the choice was meant to destroy competition, with no legitimate purpose for the choice.



3. The use of monopoly power (even lawfully gained) to gain a competitive advantage [in another power] or destroy a competitor is illegal (U.S. v. Griffith)




a. Monopoly power can not be used to beget more monopoly power.




b. Analyzed by co-competitors as well as consumers (although Griffith does not look at consumer impact)



4. Aggressive competition when you have monopoly power can be maintaining monopoly power and illegal (U.S. v. United Shoe Machinery Corp.)




a. Lease only agreements for monopoly power equipment providers




b. Free service with lease/buy (barrier to entry)



5. Monopolist has no general right to aid competitors, but that is not unqualified (Lorrain Journal; Aspen Skiiing)




a. Colgate doctrine: you have the right to not aid your competitors in their competition against you.





i. However, this is not unqualified.




b. Can not sacrifice short term profits for long term monopolization power. (Aspen Skiing Co. v. Aspen Highlands Skiing Corp.)




c. Refusal to deal with a competitor must have a valid business reason, not simply to gain or maintain additional market power, AND there must have been a voluntary, historical course of deal which was and still is profitable.  Giving up short term profits for an anticompetitive end is "bad conduct" (Aspen Skiing)




d. However, you can't read Aspen simplistically - Olympia Equipment



6. If a federal statute comprehensively covers and area and thereby displaces competition, then Congress must have intended to create an implied immunity to the Sherman Act.  Common law implied immunity.



7. "Essential Facilities" doctrine - never really adopted by the Supreme Court.




a. If a monopoly has a truly essential facilities which is needed for other competitors, refusal to deal with competitors may be considered anticompetitive conduct.



8. Beware mistaken inferences and false condemnations - false positives (convictions) prevent businesses from vigorously competing because they fear being convicted for "winning"




a. Stifling competition will not result in lower prices and maximum output for best price point.




b. "The problem of false positives"



9. Monopoly "leveraging" - using monopoly power in one market to leverage their power in another market to gain a monopoly there.




a. Not illegal under Sherman Act as long as monopoly power was gained legally. UNLESS…




b. Intended to get monopoly power in new market, and "dangerously close to monopolizing" or actual monopoly power in market B.



10. Manipulating sales prices and illegal conduct.  Predatory and non-predatory pricing.




a. Relationship of Sherman Act Section 2 and Robinson-Patman Act (prohibiting price discrimination - modifying and amending Clayton Act to give it more teeth)




b. Primary line injury - when seller 1 sells to buyer at a lower price in order to injure competition with seller 2 (who also sells to buyer).




c. Secondary line injury - when seller sells to buyer 1 at a lower price in order to injure competition between buyer 1 and buyer 2.




d. Conduct eroding competition through price discrimination is illegal (Utah Pie v. Continental Baking Co.) - or was it really just discipline of an oligopoly player who doesn't keep supracompetitive prices? - Court stressed predatory intent.


F. Predatory Pricing (A conduct offense)



1. Areeda-Turner Test for Predatory Pricing




a. Short run profit maximizing (or loss minimizing) price is non-predatory even though the prices may be below cost for a short time




b. Price at or above short run average total cost (or anticipated short run marginal cost) is non-predatory even if it is not profit maximizing




c. Price below short run marginal cost are predatory unless they can be shown to be above short run average total cost.





· This is irrelevant if you can not calculate marginal cost and have to substitute average variable cost for marginal cost.



2. Transamerica Computer Co. v. IBM Corp - case testing Areeda-Turner test.




a. Lower prices with the purpose of driving out competition so as to later gain monopoly power and raise prices is predatory pricing.




b. Need to determine how to differentiate predatory price cuts from mere vigorous competition.




c. RULE: Price set at or above marginal cost should not ordinarily form the basis for an antitrust violation (doesn't mean always, though)





i. Still need to look at justification of the pricing.





ii. Seems to shift the burden of proof - if prices are above marginal cost, then the plaintiff has the burden of proof; if prices are below average total [variable] cost, then burden of proof shifts to defendant to show they are not violating the rule.





iii. Standard of proof is "clear and convincing evidence" (not just preponderance of the evidence - between that and "beyond a reasonable doubt")



3. Fixed costs versus variable costs




a. Fixed costs do not vary with the amount produced.  Sunk in once and that's pretty much it.




b. Variable costs change with output (i.e. direct materials)




c. On a large enough scale, all costs are variable costs, but economist do no look at this.  Or, they specify "short term fixed costs"




d. Marginal cost - cost of producing one unit extra.  Easy to understand, hard to measure in real life.  Proxy is average variable cost (total variable cost divided by output).



4. Question always remains - how to reign in predatory pricing without chilling desirable competition.



5. Two prerequisites for recovery on predatory pricing (Brooke Group Test):




a. Must prove that prices complained of are below an appropriate measure of its rival's costs.





i. Does not define the appropriate measure.





ii. Does, however, say that only "below-cost prices should suffice"




b. Reasonable prospect of recouping the money lost from below cost pricing.



6. Recoupment is the ultimate objective of a predatory pricing scheme.




a. Determining if this is likely requires:





i. Estimate of cost of alleged predation - how much do you have to spend to oust the competition?





ii. Structure and condition of relevant market - is new entry easy? Does predatory have capacity capabilities?



7. Duty to License (Circuit Split)




a. Exercising legitimate patent rights is a "presumptively valid" business justification for monopoly conduct.




b. However, "presumptively valid" is not per se, it is simply a presumption which must be disproved.  Jury must be able to consider this (did not happen in Kodak due to harmless error doctrine)




c. Intent must, however, be to protect the intellectual property rights, not simply to exclude competition (leverage monopoly power), which his what Kodak did.




d. Federal Circuit Court (CSU v. Xerox) says no reason to examine the subjective motivation of patentee for not licensing their patents. (Circuit split with 9th Cir in Kodak)





i. Absent: illegal tying, fraud in the PTO or sham litigation.





ii. No reason why patentee can not reject licensing.


G. Microsoft



1. Market definition for Microsoft (OS for Intel-compatible PCs) defining the market for monopoly power.  Microsoft lost the market definition argument, and are ruled a monopoly.




a. Led to Consent Decree as to what MS could and couldn't do. (much criticized) 




b. MS accused of violating the Consent Decree and taken to court for "contempt of court" for essentially violating a court order.




c. Anticompetitive effect of integration - leads to injunction against tying of IE to Windows.





¨ Integration of legitimate products or illegal tying, will err on the side of integration - courts will not try this.





¨ Injunction was dismissed.





¨ Justice Department goes back and files whole new case based on monopolization - seen below.



2. Charges:




a. Abuse of Monopoly Power in OS market (guilty - District Court)




b. Illegally attempting to monopolize browser market (guilty - District Court)




c. Illegally tying browser to OS. (guilty - District Court)




d. Leveraging monopoly in OS to obtain monopoly power in browser market (state claim)





i. Thrown out by district court.



3. Anticompetitive Conduct - illegally maintaining monopoly power charge (analysis of conduct - not predatory pricing - illegal under Section 2)




a. General Rule: Exclusionary acts reduce social welfare, competitive acts increase social welfare.





i. Exclusionary acts have "anticompetitive effects" - that is, they harm the competitive process and tend to destroy competition itself.





ii. Competitive acts are non-pretextual acts which form a competition on the merits - greater efficiency, enhanced consumer appeal, etc.




b. Steps to take:





i. Does it harm competition?  Not just a competitor.  Effect on competition, not on intent.





ii. Burden of proof is on the plaintiff.





iii. If plaintiff has prima facia case, then defendant has ability to offer a non-pretextual pro-competitive defense.





iv. Burden of proof shifts back to plaintiff to show the harm (anticompetitive effects) then outweighs the benefit of the pro-competitive effects.  Must, again be effects on COMPETITION, not just a competitor.






· Same methodology as rule of reason test for Section 1 claims.



4. Attempt to monopolize requires:




a. Define relevant market, AND




b. Demonstrate substantial barriers to entry for the market, AND




c. Must be dangerously close to obtaining monopoly.





· Court held that MS did not meet first two requirements.


H. Monopolization and globalization



· See "paper topics"

V. Mergers


A. Historical perspective



1. The progression from competition through cartels, trusts, corporations, consolidations and mergers.



2. Concerns seen with Nazi Germany and the power of the "military-industrial complex" which moved to strengthen laws against anticompetitive mergers.



3. Culmination of anti-merger views in the 1960s of the Warren Court.



4. Waning away from the anti-merger laws as foreign competitors took hold in the U.S. - 1970s.



5. Lassez-faire attitude towards business in the 1980s under Reagonomics. 




a. 1968 Merger guidelines replaced with new guidelines.




b. Last amendment to guidelines was 1997.


B. The 1914 Clayton Act and the 1950 Amendment



1. Clayton Act Section 8 (original, now section 7) prohibited stock acquisitions whose effects may be substantially to lessen competition between the acquiring and acquired companies.




a. This was a less demanding than monopolization.



2. 1950 amendment include share capital (assets) as well as stock, and prohibited any merger the effect of which may be substantially to lessen competition or tend to create a monopoly.  Why?




a. Congressional intent behind amendment  (Brown Shoe)





i. Plug the loophole allowing for acquisition of assets.





ii. Removed the requirement of acquiring-acquired competition.





iii. Allowed for earlier intervention for mergers - Congress was trying to catch monopolies earlier.





iv. Clarify that Clayton Act was new standards, didn't have to still apply Sherman 1 to have a violation.





v. Allowing for "good" mergers - Congress didn't want to prevent all mergers, such as failing companies, small companies who could compete better.





vi. Congress did not define a specific test, and wanted to make sure that was clear.





vii. Congress wanted courts to analyzed mergers based on their specific facts, and context of the industry.






· Trends in industry towards or against consolidation






· Barriers to entry, and trends






· Etc.





viii. Congress was concerned with probabilities ("may") and not certainty.




b. Bork's "Antitrust Paradox" which sparked the change in the 1980s - disagreeing with Congressional intent outlined in Brown Shoe.





i. No cites to legislative history in Brown Shoe.





ii. Pontification on Congressional intent based on a decision to prefer small businesses.





iii. Warren Court was enforcing its own social preferences. Hmm.


C. Evolution of the Law



1. Horizontal and Vertical Effects 




a. Brown Shoe Co. v. U.S.





i. Primary vice of a vertical merger is that it may foreclose competitors from a segment of the market otherwise open to it.





ii. Not all such vertical arrangements are illegal - must analyze effect on competition.





iii. Also put "submarkets" into markets for market analysis and screwed up antitrust attorneys for decades…




b. The slippery slope argument - if we approve this merger, then we might have to approve all similar mergers.





i. Desire to reduce oligopolies and conscious parallelism which may harm consumers.





ii. Easier to engage in unlawful collusive behavior in an oligopoly.




c. Competitive conditions in the marketplace - pre-merger and post-merger.





i. The more mergers allowed, the more changes seen.





ii. It is competition, not competitors which the Act protects - RULE, Brown Shoe.





iii. State tort law can protect competitors from unfair competitions.



2. Factors in merger law (from Brown Shoe)




a. Particulars of the specific transaction - market share, market concentration, pre/post merger concentration.




b. History of merger - is there a tendency toward concentration in industry.




c. Ability to interdict to prevent concentration at an early point - stop a tendency towards concentration in its infancy. 



3. In analysis - focus on where the consumer can go (U.S. v. Philadelphia Bank)




a. Test: does the merger produce a firm controlling an undue percentage share of the relevant market AND does this merger produce a significant share on the market to have an anti-competitive effect.




b. Is this a good test?  Probably not - hard to judge.




c. Not a cognizable defense that there are benefits to the community in this merger.





i. Similar to Professional Engineers - defense of "competition is bad for society".





ii. Defense was not cognizable for the Engineers, won't work for the bank, either.




d. Reciprocity power - FTC v. Consolidated Foods Corp. - even though reciprocity is not illegal, we don't want to facilitate mergers which make it very easy.




e. Advertising - Proctor and Gamble - barrier to entry if a large corporation can advertise at a much lower overhead than competitors.




f. Economies and efficiencies are not defenses to anticompetitive mergers.


D. Failing firm defense -



1. If a firm is truly failing (and would have left the market regardless of merger), then it is possible to be merged.



2. Test for buying company:




a. Purchaser must be only sufficient purchaser for the failing company.




b.  Company must really be failing - proof required.


E. 1974 Turning of the Tide in Merger Law



1. Move to look at potential future competitive performance. (U.S. v. General Dynamics Corporation).



2. Elements of unlawful merger (U.S. v. Marine Bancorporation, Inc.)




a. Target market is substantially concentrated.




b. The acquiring firm has the characteristics, capabilities and economic incentive to render it a entrant into the market.




c. The acquiring firm's pre-merger presence on the fringe of the target market tempered oligopolistic behavior in the target market. (the "wings" effect).



3. How easy or difficult is it for competitors to enter the market?  Key question.


F. Contemporary Law and Enforcement - 1992 Merger Guidelines (Appendix C 1982 guidelines, amended in '84, '88, '92 and '97) issued jointly by the FTC and Department of Justice.



1. Structured approach to market power, rule of reason analysis and merger analysis, as well as tying and future dealing under Section 7 of the Clayton Act.



2. Must prevent anti-competitive mergers while not discouraging pro-competitive or neutral merger.



3. Mergers should not be permitted to create or enhance market power or to facilitate its exercise.




a. The "ultimate inquiry" - what is needed?




b. Define relevant market





i. Define each product/service which is provided





ii. Assess likely effect on that market.





iii. Market definition (focuses only on demand substitution from the perspective of the buyers) is






· product and 






· geographic area such that 






· a hypothetical monopolist likely would impose a small but significant increase in price (SSNIP) and 






· Could succeed in doing so.





iv. Relevant markets are no bigger than needed to satisfy this test - want as small a market as possible.





v. Also look at potential competitors who are likely to enter rapidly in response to an SSNIP without incurring significant costs (which can't be recouped), then those are "uncommitted entrant" and are accounted for as a competitive influence and is a market participant.





vi. Substitute goods and their suppliers must also be considered market participants. 




c. Step 1: Define Markets.




d. Step 2: Measure concentration in relevant market. 





i. Generally done in sales numbers.





ii. Do it for each of the market participants to determine market share (usually expressed as a percentage).





iii. Determine market concentration through various indices (HHI usually, also Four Firm Analysis) - defines market concentration as Σ(market share)2.






· HHI < 1000, then unconcentrated.






· 1000 < HHI < 1800, then moderately concentrated.






· HHI > 1800, then highly concentrated.





iv. Look at increase in concentration after the merger.






· 2ab, where a and b are the pre-merger market shares of the two merging companies.






· (a+b)2 - (a2+b2) = 2ab





v. HHI post merger






· HHI < 1000, then unconcentrated, very slight anticompetitive effect possible






· 1000 < HHI < 1800, then moderately concentrated and if HHI increases  is less than 100 points, then it is unlikely to have an anticompetitive effect.






· HHI > 1800, then highly concentrated, if HHI increases  is less than 50 points, then it is unlikely to have an anticompetitive effect.  If an increase is greater than 100 points is likely to have anticompetitive effect.




e. If anticompetitive effects are deemed likely, then we look at other factors.





i. How big of a gap is there between possible substitutions?





ii. Will this merger yield a monopoly or near-monopoly? 





iii. Will this merger yield an oligopoly?





iv. Will the merger yield a duopoly?






· The fewer market players there are, the more likely there is to be conscious parallelism.






· More possibilities for coordinated action - tacit (as in understood, but not express collusion - the real estate agent example) or overtly/illegally.




f. Possibility of collusion in the marketplace





i. Are factors influencing pricing easily accessible to other market players?






· Easy to find information makes punishment for deviation easy and anticompetitive arrangement easy to enforce.






· Hard to find information makes punishment for deviation difficult and anticompetitive arrangement hard to enforce.





ii. How heterogeneous are the products?




g. Reputation or nature of firm being acquired - are they a [legal] price leader or price follower?  Maverick discounter.



4. Lessoning of competition through unilateral effects




a. Firms with differentiated products




b. Closeness of products of the merging firms




c. Ability of rival sellers to replace lost competition




d. Firm distinguished primarily by their capacities



5. Entry into the market




a. Entry Alternatives




b. Timeliness of Entry - how fast can a competitor enter the market.




c. Likelihood of Entry - would it be profitable for a firm not in the market to enter the market?





i. Is there a minimum number of products which would need to be made and sold, and 





ii. Is that number so large that it would depress the price below the competitive level





iii. Is the potential entrant already making supracompetitive prices in another market so that it's not worth their effort to enter the new market.





iv. Are there sufficient tangible and intangible assets (raw materials) so that it could operate?




d. Sufficiency of Entry



6. Efficiencies




a. Mergers must be cognizable.




b. Will the merger allow lower prices, improved quality, enhanced service or new products?





i. High market concentrations in merger require "extraordinary" efficiencies. (FTC v. Heinz)





ii. Efficiencies must outweigh the likelihood of anticompetitive behavior.




c. Will there be an increase overall in consumer welfare?




d. A factor to be considered (not over-riding, but to be considered) in balancing if there is a pro-competitive benefit.




e. Efficiencies, however, have to be:





i. Merger specific - can they ONLY achieve the efficiency through the merger?





ii. Efficiencies can not be the result of anticompetitive effects.




f. Caution in analysis: do not give superficial analysis of economic effects - focus on horizontal effects as well as vertical impacts within the entire market.





i. How to horizontal competitors react?





ii. What happens to Suppliers, Distributors, resellers, etc?



7. Failing Firm defense / Failing and Exiting Assets




a. Is one of the merged firms failing and will soon not be a competitor anyway?




b. Similar arguments can be made for failing divisions




c. Argument is that this keeps the assets in play in the market - will keep the market from having to replace those assets at a cost to consumers.




d. Exceptions for a non-competing firm who can buy the failing company, creating a new competitor - this is preferable to having a competitor buy the failing firm (which lessens competition)




e. Failing firm defenses:





i. Firm must truly be failing - unable to meet financial obligations in the near future.





ii. Firm is unable to reorganize under the Chapter 11 Bankruptcy Laws





iii. Firm must make good-faith efforts for acquisition (ones that have less anticompetitive effects than bought by competitor)





iv. Firm assets must actually exit the market, and not be able to influence the market.



8. Vertical Mergers




a. Rarely challenged.



9. Mergers of Conglomerates




a. Also rarely challenged.




b. Used to be more challenged because of "wings theory" - that conglomerate may enter the market, and therefore keep prices down.



10. Public interest in mergers




a. Balancing public interest and competitive interests.



11. International Dimensions of Merger Law




a. How should international mergers be evaluated in the future?




b. www.internationalcompetitionnetwork.org


G. Pre-merger Notification



1. Where most antitrust attorneys spend their time.



2. Test in Hart-Scott-Rodino Antitrust Improvement Act:




a. Size of transaction test





i. Post-merger stock or assets worth more that $226M, then you must give pre-merger notification.





ii. If less than $226M, then is it in excess of $56.7M AND meets the Size of Parties test, then you have to give pre-merger notification.





iii. If less than $56.7M and does not meet Size of Parties test, then no notification needed.




b. Size of Parties test





i. If one party has at least $10M in assets or sales and other party has at least $100M in assets or sales, then it is of sufficient size to require pre-merger notification.



3. Fill out a bunch of paperwork, and FTC has 30 days to respond.



4. If FTC requests more information within that 30 days, then you must provide it and can not close for another 30 days.



5. During any of that time, the FTC has the right to sue for preliminary injunction (that suit will get priority in federal courts).


H. Enforcement



1. Preliminary injunction possibility.


I. Private Standing to Sue



1. Injury is not enough - damaged plaintiff must prove antitrust injury, the kind of injury the antitrust laws were enacted to prevent. (Brunswick v. Pueblo Bowl-O-Mat)




a. Antitrust injury is also necessary, but not sufficient (Cargill v. Montfort)




b. Antitrust injury must be shown not only for Clayton Section 4 (damages), but also Clayton Section 16 (injunction)





i. Dissent in Cargill says injunctive relief is not the same as treble damages for relief, and should be analyzed simply as a potentially anticompetitive merger.





ii. However, standing analysis under Section 16 will not always be identical to standing analysis under Section 4.



2. Antitrust Standing - what, exactly, is it?




a. Antitrust Injury, 




b. Potential for duplicative recovery (if duplicative recovery, then no standing),




c. Complexity of apportioning damages (too many people looking for damages in different amounts won't have standing), AND




d. Existence of other parties that have been more directly harmed (the company directly put out of business usually has standing)



3. Also, of course, must show actual injury and causal link.



4. Paradigm or Paradox?: If merger is anticompetitive, then it is output limiting and price raising.  Since it is price raising, remaining competition should LIKE it because they can raise prices, too.  Therefore, competitors will only sue if the merger actually increases competition, rather than reduces it.

VI. Collaboration Among Competitors (other than Cartels)


A. Contemporary Cases - Indiana Federation of Dentists and California Dental Association.



1. "Fuller Analysis" - Indiana was a pretty Quick Look.  California required more than a quick look.  The sliding scale is too precise…



2. Rothery required at least a market share analysis to see if there was sufficient market power and pro-competitive efficiencies.




a. Efficiencies include elimination of "free rider" problem.




b. "Free ride" = free ride on interstate commerce shipping lines.  Smaller company piggybacking on systems, good name, processes of a competitor. 




c. Free rides are not required to be maintained by antitrust laws.




d. Free rides distort the marketplace by forcing one competitor to pay for another, raising one's price at the expense of another.  Efficient for Rothery, but not for Atlas.  Bad precedent for the market.



3. Efficiency: does not restrict output or raise prices.




a. Analyze market share, levels of competition and type of market (monopoly, oligopoly, competitive), capacity, etc.




b. Must be efficient for the MARKET, not just one competitor.



4. Moves away from balancing anticompetitive with pro-competitive effects into a more "mushy" totality of the circumstances test.



5. BMI v. CBS, Stevens dissent.




a. Blanket all or nothing license is patently discriminatory. 




b. No price competition between compositions - raises prices for some songs which could be sold for less.




c. Is there a market for low-cost, lesser quality goods that is being interfered with by the agreement?  This is Stevens' opinion in the dissent of BMI v. CBS.  Market is not competitive, but it could be, therefore, it is unlawful. (works when defendant has market power)


B. Concerted refusals to deal, other than naked boycotts



1. Types of restraints:




a. Exploitative: collaborations that push prices up and exploit consumers.




b. Exclusionary: collaborations to exclude consumers/buyers/sellers



2. Cooperative Agreement (Northwest Wholesale Stationers, Inc. v. Pacific Stationary & Printing Co.)




a. Excluding a competitor from a cooperative when being a member of the cooperative allows for lower prices (actual or constructive) or better pricing structure MAY be a group boycott.




b. Group boycotts are per se illegal.




c. Test of Northwest Stationers may just be determine if it's a group boycott (illegal) or not (rule of reason).





i. Some courts see the test of whether a group boycott is or isn't illegal.  Just a matter of semantics, though.




d. TEST: 





i. Joint effort to persuade suppliers or customers to deny a relationship to your competitors where your competitors are in need of those relationships.  AND





ii. Boycotting firms have a dominant position. AND





iii. Boycotts are not justified by some pro-competitive effect.




e. However, not all of those indicia are required, just most of them… (squishy).




f. If you don't have all the indicia, then Rule of Reason is most likely used.




g. Must look at "likelihood of anticompetitive consequences"




h. Procedural protections can make concerted action legal.


C. Competitors exchange of information



1. Trade Associations.  Adam Smith's "The Wealth of Nations" (1769) quotation that men of trade simply don't get together and NOT raise prices and conspire against the public.



2. Development of the Law




a. American Column & Lumber v. U.S. - identifying sellers, buyers, detailed information on sales (price, quantity, etc) including future pricing and production which are submitted to all members with purpose of the plan was to "keep prices at reasonably stable and normal levels" is illegal.





i. Cooperation to prevent "unreasonable competition" is not a legal reason to have a trade association.





ii. If the only thing lacking is a patent fixing of price fixing and output limitation, then it is illegal.





iii. Dissent:  sees exchange of information as exchange of knowledge only, with no coercion.




b. Maple Flooring Manufacturers' Assn. v. U.S. - trade association gathered average cost of production, compile freight weights, statistical sales information.  Information was given to members.  There was no information on specifics of sales - who sold what to whom at what price.  





i. Counsel advised against future price discussions, although participants admitted that future price discussions were discussed outside of the assn meetings.  Assn was not held accountable for that.





ii. Court wants to establish "fair price levels" - later dispelled by the court in Appalachian Coals.  Depression-era price protections.





iii. No evidence of concerted action was found by the court, and it was judged as not illegal.




c. Insert Socony-Vacuum in the timeline.




d. U.S. v. Container Corporation of America (post Socony-Vacuum, written by same judge) - association of mfg of cardboard boxes, exchanged specific information about specific customers and specific sales and prices.  Result was to stabilize prices.





i. Stabilizing prices does not effect liability in Section 1.  It's just as bad as raising prices.





ii. Market power analysis.





iii. Inelastic demand (can charge more without loosing market share) because demand is usually for short term, immediate demand.





iv. Situation is not per se illegal, but is under a [truncated] Rule of Reason.





v. Controlling circumstances allow for defense of exchange of pricing information. (doesn't work for Container Corp., but the doctrine is established)




e. U.S. v. United States Gypsum Co. - criminal case, not civil - 





i. Sherman Act did not require a strict liability for criminal actions, but must show "mens rea" (unlawful intent/purpose).  Absent bad purpose, civil suit can find liability, but criminal suit can not.





ii. If you intentionally commit and act with knowledge of probable consequence being restraint of competition, then you are in violation of the criminal side of antitrust laws.





iii. Price verification for the purpose of taking advantage of a "meeting competition" defense under the Robinson-Patman Act is not a "controlling circumstance" which allows for the exchange under Sherman Act Section 1.  Robinson-Patman requirements can be met with verification in legal ways.





iv. What was illegal under Section 1?  Gypsum agreed with competitor to exchange information.  That's the agreement which Gypsum was charged with and indicted for in a criminal antitrust conspiracy.




f. Todd v. Exxon Corporation - conspiracy among oil industry companies to share information on employee salaries in order to restrict the amount they paid employees.





i. Monopsony issue - buyer of services (labor) conspiring to reduce price fixing.





ii. Only information exchange was challenged.  Prima facie case of information exchange existed, so dismissal was not justified.





iii. Evidence of: market power, sharing of information.  Has right to have evaluation (Rule of Reason) on whether there was an anticompetitive effect.





iv. Instructs court to look at:






· Time frame of data (information from past transactions or future transactions - future is worse)






· Specificity of the information - are parties, transactions, prices identified?  More specified is more problematic.






· Whether the data is publicly available.  Public information has pro-competitive effects.






· Meetings - are folks actually getting together?  More possibility of problems.



3. Rule of Reason or Per Se Unlawful?




a. Agreements of competitors to exchange information is not per se unlawful, it is governed by rule of reason analysis.



4. Factors to follow in advising for exchange of information:




a. Focus on past transactions.




b. Don't identify specific sellers, buyers, transactions - aggregate the data.




c. Make the information publicly available.




d. Minimize meetings.


D. Business-to-Business Electronic Marketplaces


E. Self-Regulation: By-laws, standard setting and cooperation in the public interest.



1. Conspiracy to eliminate price discounting puts a "heavy burden" on the conspiring companies to show a pro-competitive effect. (U.S. v. Brown University)



2. Competitors can not determine among themselves what the best method of competition is (Brown University).  Creates a loophole to Section 1.



3. Nature of the organization must be viewed in order to determine if Rule of Reason or per se analysis is used.




a. Final step of Rule of Reason is to determine if the restraint was reasonably necessary in order to obtain the objective  - is there a better way to achieve the objective??




b. Burden of proof for viable alternative method of obtaining the pro-competitive effects is with the PLAINTIFF.



4. Horizontal competitors who get together and make a restraint on price, lawfulness depends (a very truncated rule of reason??  Gives defendant a chance to proffer a defense):




a. On purpose - is there a procompetitive purpose for the agreement?  If yes, then Rule of Reason analysis.




b. If there is NO procompetitive defense, then the per se rule against price fixing comes into play.


F. Licensing of Intellectual Property - SKIPPED IN CLASS.


G. Tighter Combinations - Alliances and Joint Ventures



1. Proper purposes for competitive combinations are consumer welfare enhancing and procompetitive.




a. New products to market




b. Lower costs




c. Break into new markets



2. How are JVs and alliances evaluated under antitrust laws?




a. Whether or not JV has anticompetitive aspects? - on its face, does it look  like it might restrain competition (reduce output, raise prices, retard innovation).  Includes if there is  an aspect of inputs - does it restrict necessary inputs for other competitors.




b. If it does have anticompetitive aspects, are there plausible counterbalancing procompetitive aspects?




c. If there are anticompetitive aspects, are they reasonably necessary?




d. Is there a better way to structure the JV so that it has fewer anticompetitive aspects?



3. Also look at whether the JV/Alliance must be forced to let in anyone who wants in.



4. Risk area when members of alliances are prevented from competing individually (Med South)



5. JVs between competitors are OK if they follow certain rules




a. No discussion on price, costs, sales and production forecasts, marketing plans.




b. Future projections of competitive information is highly suspect.




c. Need lots and lots of records.



6. JVs/Alliances and concerted effort to deal - courts say you don't have to open up an alliance to all competitors. (VISA)




a. Evaluation of competition is highly susceptible to market definition.



7. What about approved Joint Ventures?  Texaco case - recent.




a. Once a JV is formed, it can set the price of it's product.




b. An approved JV will not be help per se illegal to set their own price (as long as not in collaboration with more competitors).


H. Oligopoly Problems - Non-Competitive behavior without Collaboration


I. Contemporary Problems

VII. Vertical Restraints in the Course of Buying and Selling


A. Restraint in the course of distribution



1. Any agreement which unreasonably restrains trade (even in a vertical relationship) is still illegal under Sherman 1.



2. Resale Price Maintenance (RPM) agreements




a. Setting the resale price of a downstream player.





i. Good way for horizontal competitors to price fix without entering into a contract, combination or conspiracy.





ii. Vertical price fixing (pure RPM) is PER SE ILLEGAL. (Dr. Miles)





iii. Public reaction to Dr. Miles - state "Fair Trade" laws which specifically permitted owners of trademarked goods to enter into RPM contracts, provide there is some competing product (i.e. another manufacturer)  [repealed in 1975]




b. Setting a minimum price of resale.




c. Setting a maximum price of resale.



3. When do we have an agreement to fix retail prices?




a. Colgate held refusing further business with resellers who did not sell at the required price was NOT vertical price fixing.  It was not an agreement.




b. "Colgate doctrine" - antitrust laws do not restrict businesses in the parties with whom they deal.  They may announce, in advance, the circumstances under which they do business.





i. Tacit agreements versus overt agreements.  Remember the real estate agents around the big conference table?





ii. There is no legitimate pro-competitive reason to announce prices to horizontal competitors. 





iii. Is there a legitimate pro-competitive reason why a mfg should tell a seller what the seller should sell an item at?  MAYBE…  premium brand perception, etc.




c. Colgate Doctrine is still alive, but that will have relatively limited application because agreements for vertical price fixing can still be found.  Just need more evidence than were in Colgate. (Parke Davis)





i. Not to hard to find an agreement, but doctrine is still in place.




d. How to tell if there was an agreement? (Monsanto)





i. There must be direct or circumstantial evidence that reasonably tends to prove that the manufacturer and others had a conscious commitment to a scheme to set prices.






· Simply terminating a relationship following complaints is insufficient.  Not enough deference to the Colgate Doctrine.





ii. Per se illegality still holds for conspiracies to fix prices.





iii. Concerted efforts to fix things other than price are judged under Rule of Reason.



4. Standard for determining Vertical Price Fixing




a. RULE: Must be evidence that tends to exclude the possibility that the manufacturer an non-terminated distributors were acting independently. (Monsanto Co. v. Spray-Rite Service Corp.)





i. If termination was not independent, then there is vertical price fixing.





ii. If termination was independent, then there is no vertical price fixing.




b. There must be direct or circumstantial evidence that reasonably tends to prove the manufacturer and others had a conscious commitment to fix prices.




c. Simply being in constant communication about pricing is not enough to survive a motion for summary judgment - it is necessary for the functioning of their business.  It's a legitimate reason! (unlike horizontal competitors who never have a legitimate reason to discuss pricing).




d. Monsanto Standard: must show "conscious commitment to a common scheme designed to achieve an unlawful purpose".




e. Termination in response to a complain is insufficient.


B. Non-price restrictions



1. Customer restrictions (can sell only to retail stores, not over internet, not to non-approved customers, etc)



2. Geographic restraints (only in Oregon, west of the Mississippi, etc)



3. Territorial restraints (like geographic, but maybe not bounded by geographical locations - random)




a. Schwinn - 





i. Consignment are different, used rule of reason.





ii. All other restraints were illegal per se under auspices of alienability of property and restraint of trade.




b. Sylvania - 





i. Vertical restrictions reduce intrabrand competition but PROMOTE interbrand competition.





ii. Vertical non-price restraints get analyzed under Rule of Reason because of the potential from pro-competitive effects.






· Per se analysis advised in Schwinn is overruled.





iii. Does market share / market power matter in the analysis??  Yes, but the main point is that Rule of Reason applies, not per se analysis (market power is part of Rule of Reason analysis)





iv. Does Sylvania kill Dr. Miles?  How are vertical price restraints different from non-vertical price restraints?


C. Resale Price Maintenance (RPM)



1. Maximum Price Restraints - per se illegal under Albrecht.




a. No difference between maximum prices restraint and outright price fixing (who will go lower??)




b. However, is Per Se analysis appropriate?



2. Minimum Price Restraints -  require Rule of Reason Analysis (Business Electronics Corp.)




a. Per se illegality of this type of encourage manufacturers to integrate vertically.




b. Uses Sylvania to distinguish price restraints and non-price restraints.




c. Still need Monsanto-level evidence to show the actions were not dependant AND dependant in agreeing on some aspect of price (dependant actions based on non-price issues are dealt with under Rule of Reason).





i. Evidence of an ultimatum between a distributor and manufacturer is insufficient (in Monsanto, this was enough information to get to a jury.  In Business Electronics, this was not enough to show an agreement)




d. Terminating a price cutter is not necessarily restricting of competition - interbrand competition helps out.  



3. Maximum Resale Price Agreements




a. Maximum Price fixing should be analyzed under Rule of Reason analysis and is not per se illegal (State Oil Co. v. Khan)





i. Overrules Albrecht requirements for per se illegality for all RPM agreements.




b. Primary concern of Antitrust laws are to protect Interbrand competition.





i. Maximum price setting does not harm interbrand competition.





ii. Having maximum RPM be per se illegal can be a problem when there is a monopoly seller - may be incentives to reduce output.




c. Procompetitive benefits may be available - therefore, Rule of Reason should be applied.





i. Does not say that maximum RPM agreements are per se LEGAL.




d. Plaintiff, however, must show injury to competition/competitive process, it is not sufficient to show injury to a single competitor. (Brunswick reasoning shown in Nynex Corp. v. Discon, Inc.)





· Type of injury antitrust laws were meant to protect.


D. Exclusionary Restraints



1. Tying - Clayton Act Section 3 passed specifically to overrule A.B. Dick (mimeograph)  case and prohibit tying.



2. For procompetitive defenses, must always ask if there is a less restrictive manner to get the same benefits (IBM, International Salt)




a. Setting quality conditions (bona fide quality conditions)




b. Specifications necessary for functioning of machines.



3. Per Se rule applies to (from Northern Pacific Railway - the "modified per se rule"):




a. Price Fixing




b. Division of Markets




c. Group Boycotts and 




d. Tying arrangements





i. Must have sufficient market power in the tying product market to appreciably restrain competition in the tied product market, then you have per se illegality.





ii. If there is insufficient market power, then a Rule of Reason analysis should apply.



4. Seller must exploit its control over the tying products to force the buyer into the purchase of a tied product that the buyer either did not want at all or might have preferred to purchase elsewhere on different terms. (Jefferson Hospital)




a. Is this two products or one?  Left shoe/right shoe example - functionally one product.




b. Test between two products are one is the independence of demand.  Separate billing indicates separate products.



5. A tie-in should be condemned only when its anticompetitive impact outweighs its contribution to efficiencies. (O'Connor's concurrence in Jefferson Hospital - not stare decises, not enough judges)


E. Tying (also Exclusionary):



1. Statutes:




a. Sherman 1: 





i. applies to all contracts which unreasonably restrains competition.





ii. Unreasonably restrains competition.




b. Clayton 3: 





i. only applies to goods, not services.





ii. Any restraints on competition (not noted as different from Sherman 1 in modern times).




c. Sherman 1 and Clayton 3 have the same basic analysis for tying.



2. Tying elements:




a. Two products.





i. Is there separate consumer demand? (Microsoft exception)





ii. Have they been sold separately in the past?




b. Coercion - only allowed to buy product A (tying product) if you buy product B (tied product).





i. Can be obvious, contractual coercion/agreement.





ii. Can be economic coercion.




c. Is there market power in the tying product?




d. Does it foreclose a substantial amount of commerce.




e. Does the defendant have a financial interest in the tied product? (standing?)



3. Must have market power over the tying product (A).  If there is no market power over the tying product, then there is no adverse effect on competition. 




a. Question of fact if seller has market power - needs to be decided by jury.




b. No summary judgment if market power is questioned (Kodak)



4. Monopoly Leveraging and Tying -




a. Monopoly leveraging - using monopoly power in one market to gain advantage in a second market - is not a Section 2 violation (Trinko - rules on leveraging)




b. Tying is easier to prove



5. Rule of Reason Analysis versus Per Se Analysis




a. An exception to the Per Se illegality of tying (Microsoft)





i. Backward looking consumer demand test (Jefferson Parrish) might chill innovation.





ii. Benefits to consumers are not captured in rapidly evolving technological improvements.




b. Exception for software platform "packaging" - limited.





i. Doesn't change the law generally 





ii. Must be an integrated product, not tied.



6. Tying and patents:




a. Per se unlawful when tying a non-patented product to a patented product.  Presumed market power in the patented product.




b. Congress amended the patent statute to state that a patent does not confer market power.




c. Illinois Toolwork (S. Ct. 2006) - says court must show a seller has actual market power in the tying market, can not rely on the patent. 


F. Exclusive Dealing and Requirement Contracts (Exclusionary)



1. In an exclusive dealing analysis, ask - who is being foreclosed, and from what and what is there market share?



2. Movement over time from quantitative test for exclusive dealings to a qualitative analysis, and from a per se test to rule of reason test (Standard Stations to Tampa Electric to Barry Wright)



3. Three step method for evaluating exclusive (Tampa Electric):




a. Determine line of commerce involved.




b. Determine effective foreclosure:





i. Where does seller operate? 





ii. Where can buyer obtain substitute goods? 




c. Determine whether the competition actually foreclosed by the competition constitutes a substantial share of the relevant market.





i. If a small amount of business is foreclosed, there is no effect on competition.



4. Every purchase agreement inherently excludes/forecloses a third party from selling to the buyer - therefore, must use Rule of Reason analysis in determining if there is an anticompetitive effect (Barry Wright).  Legitimate business justifications.




a. Is it a "requirements" contract - does it require an amount of purchase?




b. How long of a time frame does the contract cover?  Is it typical for the industry?




c. Where there business benefits to both the buyer and the seller in undertaking the contract?



5. Exclusive dealings in Microsoft which were part of the illegal maintenance of monopoly power.




a. Burden shifted to defendant to show exclusive contracts have a procompetitive justification for imposition of the exclusive contracts.




b. MS didn't provide any justification


G. Franchising


H. Internal Vertical Integration


I. Are Vertical Restraints a World Problem?

VIII. Price Discrimination


A. Discriminatory Pricing - Secondary Line Price Discrimination



1. The Robinson-Patman Act - prohibits price discrimination.  Amended and expanded the Clayton Act.




a. Primary line: discriminatory pricing by the seller designed to harm seller's competitors. (selling at low price in markets with competition - to beat the competition - and high price in markets without competition)




b. Secondary line: discriminatory pricing by the seller designed to harm buyers' competitors. (favored buyers and disfavored buyers)




c. Can be enforced through private right of action or government (DOJ or FTC).  Government can invoke criminal proceedings, but rare.  Treble damages possible for civil damages.



2. Requirements:




a. Buyers who are discriminated against must compete with each other in order to establish a prima facie case for discriminatory pricing.



3. Defenses:




a. Meeting competition defense: must give lower price to one buyer but not others in order to meet competition.  Good faith believe you are meeting competition is good enough, don't have to verify the competing price.


B. Do restrictions on price discrimination actually prevent harm to competition and not just harm to competitors.


C. Elements of Prima Facia Case for RPA



1. Must be sales - no leases, consignments or licensing arrangements.  Sales.



2. Must be sale of a commodity / goods, not services.



3. Must be different purchasers - does not violate RPA for a seller to sell at different prices to the same buyer.  Can change price over time.



4. Sales must be by the same seller. Same legal and economic control (subsidiaries, etc. included).



5. Requires the sales to cross a state line (one of two) - interstate commerce requirement for jurisdiction under RPA.



6. Must be economic discrimination - a difference with economic value, not service, or terms of business dealings.



7. Product sold to the favored buyer and disfavored buyer have to be of like grade and quality.  They are not of like grade and quality if there are bona fide physical differences which effect marketability.



8. Reasonably contemporaneous sales (fact specific question).  Sales made in relatively the same time period.  What is contemporaneous is based on the market for the good.



9. Injury to competition - effect of the discrimination is to substantially harm competition or create or maintain a monopoly.




a. Interfering with competitor to seller is primary line injury.




b. Interfering with competitor to seller's customer (first buyer) is secondary line injury.




c. Interfering with competitors to seller's customer's customer is tertiary line injury - ad nauseum…




d. Those claiming to be injured must be in competition with each other.




e. Reasonable probability of injury to competition can be inferred from price differentials. Morton Salt inference.





i. Morton Salt inference can not be overcome by evidence of absence of competitive harm - Circuit Court analysis.





ii. Supreme Court has not yet addressed.


D. Defenses



1. Cost justification defense (most often [erroneously] used to justify quantity discounts): seller may charge a lower price to a favored buyer provided that the lower price may be due to differences in cost to selling that product to a favored buyer over a disfavored buyer.




a. Seller is allowed to pass on those cost savings (or up to those cost savings) to the favored buyer.




b. May no pass on more than the cost savings.




c. Defendant bears the burden of proof, and it's not easy.



2. Changing Conditions Defense: price changes due to market condition or deterioration of the goods.




a. Banana sales - if bananas started to go bad, and market isn't buying your bananas, you can start discounting.




b. Same with new products coming out making current products obsolete.




c. Burden of proof is on defendant.



3. Meeting competition defense: discriminatory pricing is allowed if it is offered in good faith to meet the price of a competitor.



4. Functional / Equal Availability Defense: discounts are functionally available to all competitors.




a. Can offer the same matrix or schedule to everyone if each level of the matrix is functionally available to all buyers.




b. Functional discount allows sellers to sell to wholesalers at lower cost than resellers to compensate for the wholesalers' value-added function of holding inventory, etc.




c. Burden of proof on the defendant, but this is "reasonable" not hard core accounting for functional differences.


E. Damages



1. Treble damages possible, but what is to be tripled?




a. Price differential as damages has been rejected as calculation of damages (federal law - J. Truett Payne Co.)




b. Plaintiff must prove damage to itself - lost sales or lost profits proximately caused by the discrimination.



2. Different under state laws.


F. Dummy Brokerages



1. When big retailers act as their own sales agent in order to reduce their price.



2. Instead of paying commission to sales agent, big reseller acts as a "dummy agent" to reduce prices.



3. Prohibited under RPA.


G. Buyer liability?



1. If there is no unlawful discrimination, then buyers can not be liable.



2. If you have a "lying buyer" - buyer deliberately lies to a seller to force the seller to meet competition by lowering price - then buyer is going to be liable for violation of RPA.

IX. State Antitrust Laws


A. Oregon has:



1. Sherman 1 (Little Sherman 1)



2. Sherman 2 (Little Sherman 2) - 




a. Further provision which says federal case law interpreting Federal Sherman 1 & 2 is persuasive authority in interpreting Oregon law.



3. RPA




a. Federal law is NOT persuasive authority here.




b. Specifically different in Oregon:





i. Applies to goods and services (reasonably equivalent).





ii. Damages can be calculated by price differences in the products OR damages proximately caused by the discrimination.





iii. Still treble damages in OR

