Agency – to accomplish results by using others
The fiduciary relationship – the principal and the agent manifests mutual consent for the agent to act on the principal’s behalf, subject to principal’s control
· May need a writing if SOF applies
· Merely calling someone an agent doesn’t make him an agent

· Co-Agents – for the same Principal (appointed by the Principal or his agent)
· Dual-Agent – one A, multiple Ps (=joint Principals)
· Disclosed Principal – 3rd knows A is acting for P and P’s identity
· Unidentified Principal – 3rd knows A is acting for P but not P’s identity

· Undisclosed Principal – 3rd does not know neither

Actual Authority
· Express – What P tells A
· Implied – What A reasonably believes that P wishes him to act

Apparent Authority (in dealing with 3rd in relation to P)
· Power of A to affect P’s legal relations with 3rd when 3rd reasonably believes the A has authority to act on behalf of P and that belief is traceable to the P’s manifestations
· Inherent Agency Power (Power by Position) – By holding a position gives a reason in 3rd to believe that they have the authority to make certain kinds of decision
Termination (A(P, P(A, or A/P ( 3rd)
· Termination of actual authority does not necessarily end apparent authority 
· Apparent authority ends when it’s no longer reasonable for 3rd to believe that A acts with actual authority 

Estoppel – 3rd relies on A to change his position to P
Respondeat Superior 

· If A acting within his scope of employment, the employer is for their action
· “Employees” (employer controls them, pays emp tax, SS tax, etc.) = agents
· “Independent Contractors” (not control by employer) = NOT agents
Conflict of Interest Transaction involving attorneys 

Mode Rules of Professional Conduct – Rule 18

· A lawyer shall not enter into a business with a client UNLESS

· Fair and reasonable to the client

· Full disclosure in writing

· A reasonable opportunity to seek the advice of an independent counsel

· Client consents in writing 

· Violation of ethical rules is NOT an automatic malpractice ( a standard of care claim

AC relationship: does the “client” reasonably think that h has AC relationship with you?

· Malpractice coverage does NOT include non-AC relationship 

Overview of Business Entities 
Sole Proprietorship (one person)
· No legal separation between the owner and the business
· Owner is personally liable for all debts, liabilities, and taxes of the business 
· Preferred to transfer to a wholly owned corporation or LLC for limited liability 
Partnership (more than one person) – a separate entity (§201(a))
· General Partnership – default form – without any thought or planning
· An oral agreement to share profits may be sufficient
· Fragile – express dissolution can dissolve the partnership
· Limited Partnership – statutory creature (failure to comply ( GP)
· File a certificate of LP or a certificate withdrawing from future equity participation
· Cannot provide services as their capital contribution to LP
· Cannot adopt a name with the name of a limited partner
· Lp who conducts the business is Gp
· ULPA §201(b) – formed at the time of the filing of the certificate of LP
· ULPA§303(a) – Lp is not liable for LP unless also a Gp or participates in the control of the business (liable only to persons who transact reasonably believing that he was Gp)
· ULPA§303(b) – Lp who knowingly permits his name to be used in the name of LP is liable to creditors who extend credit to LP without knowing that Lp is not Gp
· An entity can be the sole Gp of LP – the same individuals can serve for both
· Federal Income Tax
· Requires LP with publicly traded ownership interest to be taxed as corp

· Limited Liability Partnership (only for closely held)
· GP except that partners are statutorily protect from liability in excess of the GP
· Partners are not exempt from direct liability 

· UPA§§1001-1003, §306(c), §101(5)
· Limited Liability Limited Partnership (new – only for closely held)
· LL for LP – Gp + Lp ( Gp has the LL protection
· Neither of Gp or Lp are personally liable for partnership liabilities
· Lp may lose the protection by participating in control of the business
Limited Liability Company – LL for all participants (only for closely held) (one or more person)
· Total flexibility in internal management
· 1977 in Wyoming ( IRS’s favorable ruling (eligible for partnership taxation) in 1988
· Formed by filing articles of organization (§202, §203)
Corporation (one or more persons) – a separate legal entity
· All officers and workers are agents of the corporation
· Disadvantages: (1) federal income tax, (2) mandatory procedural requirements

· Formation: MBCA§2.03 – articles of incorporation
· LL for all investors and participants 
· Virtually all publicly held business

· Shareholders (owners) + BOD (managers - §8.01(b)) + officers (implement §8.41)
Factors to think about which form to do business in
· Federal income tax, state income and franchise taxes, state filing fees, managerial rules, personal liability, ethical rules
Partnership (General Partnership – Limited Liability Partnership)
Formation
· Voluntary association of 2 or more persons (agency relationship) (Martin)
· Regardless of intent (even stated in K that no partnership formed) (Martin)
· Label of “partner” doesn’t mean much (Simpson)
· Intend to share profits, etc. (Martin)
· Unintentional formation

· Bound to K you didn’t agree to (agency relationship)
· Breach of FD you didn’t know you owed
· Tax conflict

· Personal property may become partnership property

Nature of a Partnership
· Partners can inspect books, entitled to know information, can accept resignation (Martin)
· ADA applies to “employees” but not “partners” (Simpson)
· Can be PC (Professional Corporation)
· Applies to empyees if you have 15 or more empyees for any 20 weeks per year
· OR = EEOC guideline of “partner”
· The entity fire/hire, supervise empyees, influence the entity, profit sharing, intent
· Joint venture = partnership for a particular purpose for one deal (Antinora)
Sharing of Profits and Losses
· Okay not to have a written partnership agreement ( statutory default
· SOF: a written agreement may be necessary (1) real estate is to be contributed (2) a term of more than one year
· Attorney who do not advise clients to consider a written agreement risk malpractice
· Ways to share profits and losses

· (a) A flat percentage basis 
· (b) A fixed weekly or monthly “salary”
· (c) A percentage basis – based on average amount invested
· (d) A percentage basis – recomputed each year based on income, sales, or billings 
· (e) A fixed percentage against portion of the income 
· (f) Silent in agreement – set a new plan for each year
· §401(a) – each partner is credited his contribution – can be negative
· §807(b) – upon winding up, must even out the account (Antinora)
· §401(b) – equal share of profits and loss (Antinora)
· §401(h) – no new compensation except for winding up (Antinora)
· §306(a) – joint and several liability

· §306(c) – limited liability for LLP (§§1101-1004)
· §307(d)(1) – exhaustion requirement for partnership creditors
· A service partner (who contributed service for the partnership) is not liable for the loss (Antinora)
· If there is profit ( different rules (can be paid back)
Partners Liability, Creditors & LLPs
· Ways to establish individual liability of the partners (§307(d))
· (1) – the partnership assets are exhausted
· Once exhausted, the partnership creditor becomes an individual creditor

· (2) – the partnership was insolvent at the time suit is brought 
· (3) – the partner agreed that the creditor need not exhaust
· (4) – court’s permission
· (5) – liability of the partner is independent of the partnership
· On contribution

· §401(c) – the partner can get reimbursed for his contribution
· §401(e) with interest from the date of payment 
· 2 things to establish in a law suit: (1) liability (2) procedure to enforce the judgment

Limited Liability Partnership
· §1001 – permits partners in GP to file a piece of paper to register as LLP
· §306(a) – “otherwise provided” = §306(c) LLP
· PCs can be LLP – must have insurance 
· Preferred over LLC by larger businesses (not recognized in all states)
· North Carolina – legislation to make LLP as the default form

· §306(c) – limited liability 
· Personally liable if occurred before LLP is registered
· If state mandates annual renewal ( failure makes partners personally liable
· Some LLP statutes (NY, OR) – liable for conducts of those you supervise
· §1002 – the name has to have LLP in it (or some variations)
· Must not have Corp, Inc, Ltd – confusing 
· Voting to change in LLP
· §1001(b) – whatever the vote necessary to amend the partnership agreement
· §401(j) – unanimous consent unless otherwise in the partnership agreement
· Upon change to LLP ( tell clients (send a letter or enough to put initials down)
· §1101(a) – the state of LLP formation applies to internal affairs
· Some states require malpractice insurance (like PC) for foreign LLP (the foreign state where malpractice occurs have some say)
Management

· §301 – each partner is an agent for the business
· §401(f) – “equal rights” – one partner one vote
· The partnership agreement can give more vote to one partner
· §305(a) – a partner’s action in the ordinary course of business ( binding on other partners
· Implied actual authority (Nabisco)
· Apparent Authority (Smith v. Dickson)
· A partnership is a consensual arrangement ( rules of internal affair may be altered

· §103(b) – things that cannot be waived

· §303 – statement of partnership authority – allows limiting authority
· (e) a party is deemed to know of a limitation if recorded in real estate transfer
· The same as non-real estate transfer PLUS filing with county 

· §105 – how to file the statement

· §305(b) a partner acted with authority (under §301) and misappropriated money ( P is liable (Rouse)
· Apparent authority (e.g. letterhead) – 3rd’s reasonable belief
· The firm may be negligent in allowing things to happen (Roach)
Fiduciary Duties – mostly Judge-made law
· Duty of loyalty (§404(b)), care (§404(c)), and good faith (§404(d))
· §404(e) – Pursuit of personal interest allowed

· Partners have a broad power to bind other partners ( under obligation to act carefully, loyally, and in good faith
· Joint venture = partnership for a limited purpose ( FD (Meinhard)
· If a partner take an opportunity and not tell ( B of FD (Meinhard)
· If a partner refuses an opportunity and not tell ( NOT B of FD (Meinhard)
· If a joint venture was over, no FD obligations (Meinhard DISSENT)
· §204(d) – property acquired by a partner is presumed to be his
· A lender does not owe FD (Martin)
· §404(a) – the “only” FD
· §404(b) – Loyalty – not duty in formation of a partnership
· Statutory default (when no agreement exists) = what most people would do had they thought about it = industry custom
· §404(c) – Care – refrain from gross negligence, intentional misconduct, or knowing violation of law
· Does not include “negligence” – partners cannot sue a partner acted in negligence
· §404(f) – a partner can be a lender

· §103(3) – can’t eliminate the duty of loyalty (can specify what they are)
· Corporate Opportunity Doctrine ( disclosure

· Attorney’s duty to client partners
· Disclose possible conflict of interests (might want to make them sign something)
· Advise each to have own attorney (too expensive for a small business)
· Test: what is the clients’ reasonable expectation?
· Stop representing both when they become adversarial
· Partner’s self-dealing ( the partner has BOP the fairness of his action and that his action did not result in harm to the partnership (Starr)
Partnership Dissolution
· FD continues to matter 
· §601 – A partner can get out of the partnership at anytime (GP or LLP)
· (1) Express will (§602(a) – at any time)
· (2) And event agreed

· (3) Expulsion pursuant to the partnership agreement
· (4) Expulsion by the unanimous vote of the other partners (with conditions)
· (5) Judicial termination (with conditions)
· (6)-(8) – death and bankruptcy

· §103(b)(6) – cannot be varied in agreement (can be made in writing)
· Having the power is not the same as having a right – if agreed not to leave, wrongful to leave under §602(b)(1) ( can be liable under §602(c)
· §202 – a partnership is a separate legal entity ( can maintain the name

· Old statutes: the name must reflect the new partnership ( transfer of assets
· §603 – dissociation ( either (1) winding up (Article 8) or (2) buyout (Article 7)
· §801(1) dissociation by the express will of a partner ( dissolution 
· UNLESS §802(b) – partners may waive the right to have it wound up
· §801(2) for a term partnership when the term is over

· §801(3) an event specified in the agreement

· §802 – a partnership continues after “dissolution” for “winding up”
· §603(b) – the effect of partner’s dissociation
· (1) the partner’s right to participate in the business ends
· (2) the partner’s duty of loyalty (§404(b)(3) – duty not to compete) ends
· (3) other FD continue during winding up the business until dissociates
· Wrongful dissociation

· A term partnership

· §602(b)(2) wrongful to dissociate early
· §602(b)(2)(i) – can do it under certain circumstances
· §602(c) – liable if wrongfully left

· §801(2)(i) – early termination of a term partnership ( majority can decide to wind up or buy out
· §701(c) – damages are offset against the buyout price
· §701(h) – payment may be deferred until the project is completed
· At will partnership
· §801(1) – dissociation by express will ( dissolution

· §602(b) – wrongful only if breach of express agreement
· Liability after dissociation

· The leaving partner is liable if 3rd relies on his apparent authority ( File a limitation of authority 

· Contact clients

· §701(d) The leaving partner has the right to be indemnified by the partnership

· If the partnership is bankrupt, won’t do much

· Contractual agreement 
· A signing partner becomes liable at the moment K is executed (if signed as a representative of an entity, not liable for LLP – doesn’t matter for GP)
· §601(4), (8), (9), (10) – a dissociation of an entity
· Buyout

· §701(a) 
· §701(b) – the buyout price
· No share of post-dissolution profits – after the dissociation, only interest
· §701(c) – if wrongful dissociation, damages may offset the buyout price

· §701(h) – the payment may be deferred
· §702 – a dissociated partner has apparent authority to bind partnership for 2 years
· (b) – the dissociated partner is liable for the partnership
· §703 – the dissociated partner is liable for the 3rd for 2 years
· §704 – either the partner or the partnership may file a public state of dissociation

· §804(2) – Apparent authority to bind partnership after dissolution
· §805 – a rightfully dissociated partner may file a statement of dissolution
· (c) – a non-partner is deemed to have notice of the dissolution 
· §806 – partners’ liability to the partnership after dissolution 
· §807 – settlement of accounts and contribution among partners
· (a) – creditors get paid the partnership assets first, then distribute
· (b) – credit or charge the partners’ accounts 
· (c) – if negative account, partners must pay

· Fiduciary Duties in Dissociation

· Without notice to leave, can’t recruit before leaving (B of FD) (Gibbs)
· Can recruit partners to leave with you (Gibbs)
· Can recruit clients after you leave – give notice and an option to come with you (clients’ freedom of choice – duty of loyalty) (Gibbs)
· Cannot give confidential information of staff to a competitor (Gibbs)
Accounting
· GAAP = generally acceptable accounting principles 
· 2 books = one for tax and one for business

Balance Sheet: a snapshot of a particular time of financial resources in a firm
· Assets – Liabilities = Equity
· Assets – long-term (over a year), short-term (e.g. inventory), accounts receivable 
· Inventory – how sellable are they?
· When sold? – FIF, LIFO, average FIFO and LIFO
· Long-term assets – net of depreciation
· Depreciates even when the value goes up (e.g. buildings)
· Easier and predictable – accountants don’t want to overvalue
· Working Capital = Current Assets – Current Liabilities
· Current Ratio = Current Assets / Current Liabilities 

· How valuable working capital is ( need to know the general numbers in the particular industry to compare 
· Liquidity Ratio (Acid Test) = Quick Assets (current assets – inventory) / Current Liabilities
· Equity = Book Value (GAAP term for what’s leftover for the owners)
· Shows if the water went up or down at the end of a certain period
Income Statement: a motion picture of business operations over a period of time (e.g. daily)
· Income – profit from operation of business
· Cash Basis Accounting – e.g. check book entries

· Does not account for expenses that do not reduce the amount of available cash (e.g. depreciation)
· Accrual Accounting (GAAP requirement)
· Record the operation as soon as the obligation to pay or receive arises
· Shows the increase and decrease of the water in the bathtub by following how much water is coming in and going out

Valuation of a business

· Liquidation value (e.g. an apple tree for firewood) – missing revenue producing potential
· Revenue for one year – appropriate for business with certain products or services
· Market Price – what other people would pay for similar things (e.g. real estate, stock)
· Book Value – an ambiguous number that doesn’t mean much
· Capitalization of Earnings – look at the past profits (GAAP notion)
· (1) Net Profit = Profit – Expenses 
· (2) Take an average of profit over a certain period of time
· (3) Determine the Capitalization Rate (rate of return) – goes up with the risk
· Risks and opportunities
· (4) Calculate what the profit per year is worth over the next x years
· Price-Earnings Ratio (PE Ratio) = 100/(rate of return)
· Value of business = (PE Ratio) x (annual earnings)

· Must make arbitrary assumptions: useful life, depreciation
· “Cash Flow” – Discount to the Present Value

· (1) Estimate the future income – look to the future
· (2) Determine the return rate – goes up with the risk
· (3) Discount to the present value
· (4) Value of business = the total of future “cash flow” + present value
· Easy when the cash flows are nice and steady – difficult if lump sum expenses
· Dose not account for depreciation

· In a perfect world, capitalization of earnings and present value discount would come out the same

Federal Taxation of Business Forms 
Basis = the cost of purchaser price 
· Gift – the basis of the donor is a substitute for the basis of the donee
· Inheritance – FMV upon the death (stepped-up basis)
Amount Realized = sales price
Gain = (amount realized) – (basis)
Capital Gains = gains from assets held for more than 6 months
Long-term Capital Gains = from assets held for more than 1 year

· Capital loss can offset capital gains plus up to $3000 of ordinary income in any year
· Can be carried over to offset capital gains in future years

· Before 1986 – the capital gain tax was much lower than income tax

· Before investment, paid tax already

· Encourage investment

Capital Assets = assets held for investment
Sole Proprietorships – not a separate taxable entity
· Based on the proprietor’s personal income – as if the business doesn’t exist
· Must file Schedule C – details of business expenses for each business (informational)
· The Self Employment Contribution Act of 1954
· 12.4% of proprietorship income up to $80,400 for Social Security Tax
· An uncapped 2.9% for Medicare

· One-owner LLC falls under this category unless elect to be taxes as a corporation
More than 2 owners (GP, LP, LLP, LLC, or any other unincorporated entities)
· Subchapter K – Partnership does NOT pay tax – an aggregate of individuals
· Conduit: “Pass-through” to the partners as agreed 
· Partnership must inform each partner their share ( individually file income tax
· The amount NOT based on actual distribution
· Loss offsets personal income up to their contribution level (tax shelter)
· SECA tax is imposed on GP and LLC
· SECA tax is NOT imposed on LLP

· Alternatively, may elect to be classified as a corporation

· C Corporations – regular corporations that do nothing – a separate taxable entity
· SECA tax – paid half by the corporation and half by the employees

· Double Taxation: (1) at the entity level and (2) at the personal level for dividends
· Can be avoided if paid as “salary” – deductible by the corporation
· “salary” – the recipient must actually be working for the reasonable amount 
· Pre 1986: C Corporation rate = individual income tax 
· Incentive to “zero-out” the income by paying salary
· Incentive to “accumulation/bail out” by selling as capital gain
· In an entity acted like a corporation, taxed as C Corporation (e.g. LLP trades shares)
· All publicly held corporation (more than one class of stock)
· S Corporations (1950) – NOT taxed at the corporate level
· Double taxation is unfair and discriminatory to small corporations
· Affirmative Election by the eligible close-held corporations
· Must not have more than 75 individual shareholders
· Must not have shareholders who are nonresident aliens 
· Must not have issued more than one class of stock

· (no maximum size limitation, though usually tend to be small)
· Modified Conduit Basis – “pass through”
· Include information whether a distribution was made by the corporation
· No SECA taxes
· 1986 Tax Reform Act – reduced the marginal rates on individuals below corporate rate ( S option became attractive for profitable and loss corporations
· Professional Corporation – taxed flat rate at 35%

· LLC
· Kitner Regulation
· Corporation = (1) associates, (2) for profit, (3) LL, (4) centralized management, (5) perpetual existence, (6) free transferability of shares

· If an entity has more than 4 out of 6 ((1) and (2) usually exist, so 2 out of (3) through (6)) ( taxed as a corporation
· If not ( partnership

· “Check the Box” Regulation
· If you don’t choose to form a corporation ( choose to be taxed as a corporation or a partnership

· If no formal selection is made ( taxed as partnership

· One-person entity ( choose corporation or taxed as “nothing”
· Closely-held corporations must be taxed as corporations
· Never eligible for K unless reformed (dissolution and reform LLC or LP – an expensive process) ( pay tax on the capital gain at the corporation level ( shareholders pay income tax on the distribution of liquidation assets ( then form LLC
· Sole Proprietorship, GP, LP, and LLC can elect to be taxed as K, S, or C
Limited Partnership

Useful in 2 ways
· Venture Capital Firms – sophisticated organization
· Gps take money from Lps ( invest in private companies 

· VCF does not owe FD to the business where its individuals sit on the boar (Spree)
· Lps get preferred stock in the business, sit on the board of the business, etc.

· Never enough money ( let it come back for more ( more control ( absorb
· Family Limited Partnerships (FLPs)

· Created to minimize gift and estate taxes upon the distribution of wealth to relatives

· Facilitates management of personal assets, simplifies the annual gifting of assets to the younger generation and assures that unrestricted funds are not transferred to younger adults before they are capable of handling them
General Partners (at least one) – individuals, corporations, or LLC (possibly LLP)
· Unlimited liability ( preferable to have an entity with nominal assets to be Gp
· Officer and directors of a corporation Gp are not Gps of LP
· May withdraw at any time by giving written notice

Limited Partners (at least one) – individuals (usually), can be entities
· Passive investors (no control of business) – Limited Liability
· May withdraw upon an event specified in the agreement or with 6 months notice
· Under RULPA – NOT liable except for extraordinary circumstances 
· Liable if 3rd reasonably believes that Lp is a Gp
· NOT liable if Lp does only certain things
· Contract of LP, consulting with and advising Gps, act as surety for LP, bring a derivative action for LP, attend a meeting, etc. etc.)
· Liable for creditor if knowingly permits his name to be used in the name of the LP
· Liable only to that 3rd

· Under Re-RULPA – never liable

Governed by state statues – 3 versions
· (1) Uniform Limited Partnership Act of 1916
· (2) RULPA of 1976 – most states follow this
· (3) Re-RULPA of 2001 – 4 states adopted, 3 introduced
· Stand-alone statute – have everything about LP
· K-oriented

Profit Sharing – subject capital contribution or partnership agreement
Management – statutory default
· Gps run (100% control) 
· Partnership agreement may give some control to Lps

Fiduciary Duties

· Gps have FD to other Gps and Lps
· Gp Corporation has a built-in conflict
· Run by BOD whose officer and directors owe FD to shareholders 
· If Gp Corporation is the sole Gp ( no individual is personally liable for LP’s debts
· Gp Corporation’s assets can be moved without consent of the LP

· General Rule: Gp Corporation’s FD to LP trump the Gp Corporation’s FD to its shareholders (USA Cafes)
· Gp Corporation can be merged sold, merged without affecting the identity of LP
· Gp Corporation usually has nominal assets ( B of FD claim isn’t worth much
· No partner can be compelled to accept a stranger as a partner against his will
· An assignment of partnership interest ( transfer of financial interest (unless the other partners agree)
· Lps have no control over the Gp Corporation’s new shareholders 

Limited Liability Company (corporation + partnership) – NOT recognized by every state
Need not follow formalities that corporations must follow (e.g. meeting, etc.)
Similar to GP but can easily be altered to resemble LP or corporation

· LLC = an entity (must be represented by a licensed counsel in court like corp – no per se)
· LL, partnership tax features, chameleon management, creditor protection
· §503 – membership interests are treated like partnership interests
Management 

· Member Management – operated like a partnership (one member, one vote)
· Every member is an agent

· Manager Management (elected by members) (one manger, one vote)
· More centralized – common among bigger entities
· Restriction on agency authority of members
· Mangers have control – members need not be passive 

· Not sure how “Piercing the Corporate Veil” would be applied to LLC (likely)
Owners = members (with limited liability – liable to the extent of their contribution)

· Members can withdraw at any time 

· §303(b) – failure to observe formalities is not a ground for personal liability, unlike corp
· LLC – unlimited members (owners)
· Sub S Corporation – up to 75 shareholders

Statutory Authority
· Only 9 states have adopted ULLCA (very similar to RULPA)
· DE: completely K oriented (very popular)

· LLC is bound by the agreement even if LLC itself was not a party (Jaffari)
· Arbitration and forum selection clauses are valid (freedom of K) (Jaffari)
FLLC – Family LLC – parents give interest of investment to kids without giving control
· A manager-managed FLLC (managers = parents, members = parents, kids)
· Many states have changes its default to “no power to withdraw” for tax cheaper FLLC
Fiduciary Duties

· DE: let each LLC to elect FD it desires
· ULLCA – similar to directors’ FD to a corporation
Internal Affairs Rule

· The state of formation (LLC, LLP or Corp) governs the internal affairs of the entities

Corporation

Formation of a Close Corporation
· Where: cost of incorporation, pros/cons of the substantive corporation laws
· If closely-held and local business, local incorporation preferred
· DE popular among public companies – open ended 
· Incorporate in one state and do business in another state
· Register in the state as a foreign company

· How: an article of incorporation (a simple form)
· Administered by the Secretary of State 
· §2.02(a) – what an article of incorporation MUST have
· (1) Name of corp ( §4.01 (must have “corp” “inc” etc. + distinguishable)
· (2) Number of shares (can issue more than willing to sell)
· (3) Registered individual (for tax, lawsuit) with street address
· (4) Name and address of each “incorporator” (not necessarily owners)

· §2.02(b) – what an article of incorporation MAY have 
· (1) Names and addresses of directors
· (2)(i) purposes ( §3.01 presumes “all lawful business”
· Need this if banks, insurance, and some non-profit organizations
· Investors may like to see it

· (2)(ii) management and regulations
· (2)(iii) defining, limiting and regulating the powers (usually nothing)
· §3.02 – General Powers – “perpetual duration and succession”
· Even if a shareholder dies or withdraw, continues
· §2.02(c) – no need to put anything in §3.02
·  (2)(iv) – “Par Value” 
· NO required minimum capital (used to be $1000)

· (2)(v) – imposition of personal liability (never see this)
· (3) – bylaws
· Usually not in the article of incorporation 
· Bylaws – can be amended by either SH or directors
· Article – must be amended by both SH and directors
· (4) limit or eliminate directors’ liability under §8.31(a)(1)
· (5) directors get sued ( who’s going to fund?
· §3.04 Ultra Vires – COA for shareholder to sue if corp acted beyond its powers
· §4.02 can reserve a name

· §4.03 can register a name
· After filing an article, must go through other formalities (otherwise risk “Piercing”)
· In reality, most things happen on paper

How to get out of a corporation
· Sell your shares
· Minority shares in a closely-held corporation is practically worthless
· No right to be bought out ( create a buy-sell agreement, specify duration in article
Premature Commencement of Business

· Promoter = a person who, acting alone or in conjunction with others, directly or indirectly takes initiative in founding and organizing the business (to raise capital)
· FD to other participants in the venture: corp, members (prospective), co-promoters
· Good faith, full disclosure of anything that could influence members’ decision to purchase shares, refrain from misrepresentation
· Fraud (not just B of FD) to knowingly use his fiduciary position to obtain secret profits at the expense of the corporation
· §2.03(a) – the corporate existence begins when the articles of incorporation are filed
· Promoters (signing and non-signing) can be liable for K 
· Sign as “AB Corp. by (name), as (position)”
· Defective Incorporation
· De Jure Corporation – technical defect ( as if it exists ( no personal liability
· De Fact Corporation – defective ( no personal liability IF
· (1) valid law under which it can be incorporated (true now in every state)
· (2) an attempt to organize under the statute
· (3) 3rd relied on the organization (3rd believed)
· (4) good faith in doing business as a corporation (the owner believed)
· Corporation by Estoppel – no corp exists ( estopped from denying existence
· One trying to hold promoter personally liable acted as if dealing with corp.
· §50 – none can exist before the certification is issued + §139 JS liability if someone acts as a corporation ( eliminated de fact and estoppel
· §2.04 – JS liability if acted knowing that corp does not exist

· If acted in good faith belief in existence ( no personal liability 
Piercing the Corporate Veil – exception to LL
· Must have LL for public corporations (otherwise, shares are not fungible)
· Hold some shareholders (or parent) liable when individuals use corp for personal business
· To prevent fraud, to achieve equity

· BOP on party asserting to pierce

· Ad hoc analysis

· 3 elements
· Undercapitalization – enough capital for reasonably foreseeable needs
· Important in tort cases

· CA: enough on its own (Minton)
· Alter Ego – disregard for statutory formalities of corporation (most common factor)
· All the stock is owned by one individual or a few

· No dividends, no officers, no corporate records
· Co-mingling of funds (personal and business)
· NOT sufficient on its own (especially for tort victims)
· Fraud (some states require – OR) – siphoning of fund by the dominant stockholder
· Important in contract cases

· Tort cases – involuntary participants
· Count loan from shareholders and liability insurance as capital

· Should the individual liability be transferred to corporation?
· Contract cases – all parties are voluntary participants (assumption of risk by creditors)
· Pierce the veil of subsidiary to get to a parent corporation
· Control – complete domination of finances, policy, business practice
· Parent and subsidiary “operated as a single economic entity”
· Parent used the control to commit dishonest and unjust act (fraud or wrong)
· Undercapitalization of subsidiary (inference that the parent is deliberately or recklessly creating a business that is unable to pay its bills)
· Loan from a parent – if not planning to take out, can count as capital
· Liability insurance – count towards capital for tort claims
· Failure to follow corporate formalities
· Proximate cause of the injury or unjust loss
· Forum state

· State of incorporation or ∆’s residence – default in K
· State where an action arose – default in tort

· Parent-Subsidiary Relationship
· Must file a consolidated income tax return 
· Parent is likely to provide routine legal services

· Subsidiaries are usually not permitted to borrow money on its own
· Employees may transfer among plants (pension, salary, retirement plans for all)
· Sideway Piercing – e.g. multiple 2-cab corporations ( treat as one
· Reverse Veil Piercing (shareholder is liable ( get to the corporate assets)
· Shareholder’s shares are available for personal creditors
· Equitable Subordination

· An insider creditor has to get in line after an outside creditor 

Successor Liability 

· 2 ways to buy a company: (1) stocks (the whole company), (2) assets (no liability)
· Successor does not acquire the liabilities and debts unless
· (1) an express or implied agreement to assume liabilities
· (2) the transaction is consolidation or merger
· (3) the successor is a mere continuation or reincarnation of the predecessor entity
· NOT just enterprise (no causal connection)
· (4) the transaction was fraudulent, bad faith, or without sufficient consideration
Financing the Corporation

Equity Financing (issuance of stock)
· Federal Law – the Securities Act of 1933
· State Law – “Blue Sky Laws” (1911 – Kansas)
· “Shares” = “units” into which the proprietary interests in a corporation are divided
· Each class must have a “distinguishing designation” 
· Shareholders don’t have the right to get paid

· All shares within a single class much have identical rights

· §6.01(b)(1) – at least one class has to have voting rights
· §6.01(b)(2) – at least one class has to receive net assets upon dissolution
· §16.02(a) – right to inspect books
· §7.40 – right to sue derivatively on behalf of the company

· Shareholder derivative suit - ∏ is suing on behalf of the corporation
· ∏ must ask the board to bring a suit for the corporation ( usually no ( ∏ alleges the board is conflicted ( ∏ doesn’t need the board’s permission
· If ∏ wins, the money goes to the corporation
· Common Stock – highest potential return – usually traded in public market
· Voting rights
· Gets paid after the creditors and preferred stockholders

· Preferred Stock (if any) - §13.01(6) – e.g. upon retirement (to freeze the value)
· Less risk averse than lenders but more risk averse than common shareholders
· Usually, non-voting shares
· Preference in dividend (from current earnings) – contractual in nature
· Gets paid before Common gets anything

· Cumulative Dividend Rights – dividends owed accumulate 
· Non-cumulative stock – dividend from the previous year simply disappears
· Participating Preferred – entitled to the leftover after preferred and common get
· Liquidation preference – a claim of priority if funds leftover
· Redemption Rights – redeemable (callable) at the option of the corporation
· Price is fixed in the articles (usually over liquidation preference)
· If the corporation “calls” the shares, the shareholders must comply
· Conversion Rights
· Convertible to common at the option of the holder at a fixed ratio specified in the articles
· Issuance of Shares (issuance in excess of outstanding shares is recommended)
· Can be in any combination of price and number
· Par Value = an arbitrary dollar value assigned (no relation to book or market value)
· Minimum amount for which each share may be sold
· “No par value” – BOD assigns a value to the stock below which the shares cannot be issued
· In “Par Value” States: sold below par value ( “Watered Stock” Liability 
· Can be liable up to the par value to the corporation

· No restriction on resale of shares (Torres)
· Legal Capital = (par value) x (# of shares) 
· Can’t give dividends out of this – sets the floor
· Capital Surplus = (purchase price) – (par value)
· Retained Earnings (Earnings in Profits) – only in 4 states
· Consideration for Shares

· §6.21(b) – any tangible or intangible property or benefit to the corporation
· Cash, promissory notes, service performed, K for service to be performed
· “Benefit” – reduction of liability, release of a claim, etc.
Debt Financing

· Long-term loan ( note of debenture (over a year, unsecured)
· Secured loan (by lien or mortgage) ( bond (can be traded in public) (rated by outsiders)
· If the corporation gets the bond back, holders can get premium
· “Indenture” = a document that details the debenture or bonds (e.g. limit of debt/asset ratio)
· Loan ( principal + interest
· No option to postpone the payment of the interest

· Upon liquidation, loans have priority over security
· Bonds ( notes, debentures, trade creditors ( preferred stock ( common stock

· Equity/Debt Ratio – bankruptcy courts care (whether to subordinate) – 4:1 is okay
Hybrid of debts and equity financing
· Income Debenture – gets interest to the extent the company has earnings (like preferred)
· Subordinated to all other creditors

Tax

· Interests = deductible, dividends = not deductible
· IRS may reclassify debt as equity ( Sub S may lose status
Leverage – bigger return on earning than cost of borrowing
· Debts are not taxable income for C Corporations
· Earning < Interest payment ( the loss in earning (always positive in equity financing)
· Earning > Interest payment ( per share earnings rise rapidly than equity financing
Consideration
· Issuance of stock for a contract for future performance
· The holder may not complete the service ( §6.21(e) – escrow – can get it as it goes

· Issuance of stock for past performance

· If the corporation closes before issuance ( there may be a breach of K claim

· Issuance of stock for a promissory note (a shareholder and a debtor)
· The holder gets the benefit and burden right then – e.g. dividend, tax

· If the business closes too soon before paying off the promissory note

· Insurance may pay the rest ( keep the share

· Put the shares in escrow ( keep the share that’s been paid 

· Issuance of stock for different  prices for different investors

· The bargain purchase of the share may be treated as compensation to the holder of the cheaper shares ( tax

· Value of the more expensive shares are diluted ( okay, but must be disclosed 

· May inadvertently create two different classes of stock ( not Sub S status

· Issuance of stock + large loan from a shareholder

· “Thin” corporation – thin on equity capital

· There is money in capital, but not much in equity

· Some courts: okay if loan not taken out to the detriment of the corporation

· Other courts: not okay unless “equity” capital

· Deep Rock Doctrine

· The lender shareholder’s claim will be subordinated to the outsider creditors

· Imbalance – the lender’s money is guaranteed repay (( shareholder’s contribution may not come back upon liquidation

Public Offerings

IPO (Initial Public Offerings) – companies that go public or got too big
· (1) select an underwriter (knows how to sell securities)
· Company ( underwriter ( dealers ( public
· (2) preliminary work – get accounting ready
· Usually must be a single company or a parent with subsidiaries ( mergers, liquidations, capital contributions, recapitalization 
· (3) more preparation 
· Costs at least several 100K
· Don’t do it unless you can raise $10mil

The Securities Act of 1933 (Federal Trade Commission)
· Requires the registration of all securities being sold (primary and secondary)
· Full disclosure ( investors are adequately protected if fully and fairy disclosed 
· §11 – private remedies for investors
· Limitation: covers only distribution of securities – protection only reaches to purchasers
· §5: any time anyone sells security ( must be registered with SEC or find an exemption
· Purpose: to protect investors and ensure enough accurate information is given
· Federal jurisdiction: use of facilities of interstate commerce (e.g. phone, mail)

· §2(11) – underwriter = any person who purchases security from an issuer to distribute
· §2(11) – issuer = any person directly or indirectly controlling or controlled by the issuer, or any person under direct or indirect common control with the issuer

· R144 – guidelines for the resale of unregistered shares (restricted stock) by investors
· A 1-year holding requirement not to be deemed an underwriter under §2(11)

· §2(1) – security = the interest sold in an “investment contract”
· “Investment Contract” = Howey Test
· (1) Invest money
· (2) The money is put into the common enterprise
·  (3) Expect profits (not matter what form)
· (4) Profits are to come solely/primarily from other people’s efforts
· Essential managerial efforts which affect the failure or success of the enterprise
· Investor’s money is interwoven with and dependent upon the efforts and success of those seeking the investment or of third parties
·  “Franchise Agreement” = a franchisee independently determines his own success ( not securities
· Sale of a business
· Court: if you but something called “stock” = security (even if 100% of small biz)
· GP – almost always NOT a security (partners run business) – can be
· LLP – Lps are passive investors ( security transaction
· PC – even though a doctor is Lp, he’s making own profit ( may not be security
· LLC – minority states define LLC as security
· If statute is silent ( Howey Test (look at the operation, not just agreement)
· Member-managed ( not security (members are doing business)
· Manager-managed ( more likely to be security 
· Promissory Note – listed in §2(1) – not always security (security if investment)
Exemptions from Federal Registration Requirement

· §4(2) – Private Offerings (to people who don’t need the protections) (Ralston Purina)
· Quality of offeree / purchaser (e.g. corporate insiders, institution-type)
· (1) access to information or disclosure AND

· (2) Sophistication – who can “fend for themselves” – money, past exp.
· BOP on the company to prove these

· Federal Preemption: need not follow state disclosure law (must follow fraud law)
· “Public in Character” – not about number – about quality of offeree 
· §3(a)(11) – R147 – Local Offerings – solely within a state (incorporate and business)
· R147 – regulations with further details

· 80% of proceed and spending in state, 100% of purchasers must live in state

· Protected by proximity to the issuer and by state
· No resell to out of state for 9 months
· If multiple transactions ( integrate (one exemption must cover all)
· Safe Harbor – if the offers are 6 months apart, you may be okay

· If less than 6 months apart, 5 factor analysis – whether to integrate
· The sales are part of a single plan of financing

· The sales involve issuance of the same class of securities

· The sales have been made at or about the same time

· The same type of consideration is received

· The sales are made for the same general purpose

· Comply with the state and local regulations

· §3(b) – small businesses (up to $5mil)

· §28 – SEC can exempt any companies it wants

The Securities Exchange Act of 1934 (Securities and Exchange Commission)
· Regulate all aspects of public trading of securities
· Unless an exemption is applicable, compliance is necessary
· Continuous disclosure requirement – every quarter
· Subject to Sarbanes-Oxley Statutes

Remedy

· Strict liability – if §5 registration not followed (1 year SOL)
· Civil liability – if deficiencies or illegalities ( get money back (no need to prove anything)
Reg D – a series of exemptions for small businesses (safe harbors for lawyers by SEC)

· Rule 504 (based on §3(b)) – Up to $1mil in 12 months
· As many people or states as desired (at least one must have disclosure requirements) 

· Purchasers can resell without registering

· Rule 505 (based on §3(b)) – Up to $5mil in 12 months – “accredited investors” and 35 non

· “Accredited Investor” = any person who comes within any of the following categories (or based on the issuer reasonable belief)
· Banks, financial institutions, venture capitalists

· Businesses (incl. non-profits) with more than $5 mil

· Sophisticated business people (e.g. insiders, net worth over $1mil, income over $200K or $300K (with spouse), trust over $5mil, an entity with all AIs)
· Calculation of number of purchasers: family members = 1, AIs not counted
· No resale

· No advertising
· Rule 506 (based on §4(2)) – Federal Preemption (No upper dollar limit)
· Up to 35 accredited investors or sophisticated people (all are sophisticated)

· No advertising

· Restricted stock – no free resale

· (If only going to sell to accredited investors, do it under Rule 506 – no upper limit)

Preemptive Rights
Shareholders’ right: protection from dilution of their equity in the corporation (voting, stock value)
· Before additional stock is issued, either can sell his share or purchase
· Protection is illusory in a closely-held corporation (can’t sell minority shares)
· COA: (1) value below book value in a closely held corp, (2) the remaining SH-directors benefit from the issuance
· BOP on the directors to show the price is within the range justifiable 
· Directors have FD to SH not to dilute the share value (Sidler)
How to get the rights
· Opt-In Option: §6.30(a) – don’t have a preemptive right unless provided in the articles 
· Opt-Out Option: some states – have a right unless provided otherwise in the articles 
· §6.30(b) – no preemptive rights to certain kinds of shares
Distributions
Directors have discretion to pay or not to pay, or how much by voting
· SH don’t have a right to dividends
· Enforceable K after the board votes to distribute

How much dividends should be paid?
· (1) Bankruptcy Test / Net Assets Test (every state has some version of this)
· §6.40(c)(1) – equity insolvency: can’t pay the debt as it becomes due

· §6.40(c)(2) – the balance sheet test: after dividends, assets > debtss

· Must meet both to pay dividends – if not, directors can be personally liable 
· §6.40(d) – any accounting methods “reasonable”

·  (2) Net Profit Test / Earned Surplus Test

· MBCA 1969 §45(a): pay dividends only out of profits

· Shareholders Equity = Assets- Liabilities = (1) par value (or legal capital), (2) capital surplus (amount paid over par value), (3) earning (net profit)

· (3) Nimble Dividend

· MBCA 1969 §45 alternative (a): pay out of “current earnings” (DE)
· No dividend for a long time if wait until the earnings is plus 
· E.g. par = $1, capital surplus = $99 ( retained earnings = -$10 ( par = $1, capital surplus = $89 ( still positive number)

· (4) Surplus

· Combination of §45 and §46

· Can pay dividend from any type of surplus – just can’t invade legal capital

· Is the distribution “fair” or “reasonable”?

· Trying to zero out the income for tax?

Business Judgment Rule: judges leave the business decisions to the directors – no second guessing
· Presumption that the directors are acting in the best interest of the SH
· BOP on ∏ to rebut presumption of good faith and due care in the pleading
· Difficult for ∏ to get into the court
· Show fraud, illegality, or conflict of interest (Wrigley)
· Plans for a long future for expected competition for immediate and future profit
· Judge-made rule

· If directors though that they can be sued for bad business decisions, they’ll stop taking risks

Miscellaneous considerations 
· SH sell shares back to the corporation ( accounted as the promissory note is due

· If the corporation gives money back to SH (legal capital or capital surplus) ( no tax

Management and Control in the Close Corporation

Traditional Roles: Corporation = BOD (biz decisions) + Officers (implement) + SH (owners)
Board of Directors
· Hires officers and executives, sets overall goals and objectives, meets
· Decides how much to pay executives 
· Who: SH, officers (employees), outsiders (non-employees) (e.g. bankers, hi-tech)
· How: elected by SH (current BOD comes up with a slate)

· (1) Enough votes? - §7.25 – quorum
· (2) Vote
· The majority in a closely-held corp always controls the corp (choose BOD)
· Special Close Corporation Status – can eliminate BOD
· DE: if SH elect to be a lose corporation in the articles
· §7.32 – SH Agreement

· Fiduciary Duties
· SH to SH – completely judicial development

· BOD to SH, officers to SH – statutory
· To the extent SH takes on BOD’s duties, SH take on FD
Shareholder Agreements

· Can give minority SH a veto power
· SH can act like BOD

Shareholder Voting – majority of vote (quorum) ( majority of quorum (plurality wins)
· Straight Voting (absent agreement, usually this) – majority SH always wins 
· Cumulative Voting – Opt-In Provision (CA requires in the statute)
· Pull all the votes in one pile ( minority SH can elect some BODs
· (# of shares) / (# of positions +1) + 1 = shares need to elect at least one 
· Completely ineffective if (1) staggered to reduce the opening, (2) replaced with straight voting, (3) remove minority-elected directors without cause
· Old MBCA: can only stagger at least 9 and at least 3 to elect (most states)
· New MBCA: silent on staggering
· A number of states require notice of cumulative voting

· §8.08 – removal of officers – cannot be removed if enough votes against removal
· §8.05 – terms of directors – until the next election

· §7.31 Voting Agreements: SH can vote as a block (each SH retains their votes)
· §7.30 Voting Trusts: SH transfers their voting right to a trustee who has the legal power
· A creditor may insist on being a trustee
· §7.30(a) – must deliver copies of the list of names and addresses (notice)
· §7.30(b) – valid up to 10 years

· §7.22 Proxy
· Revocable up until the election (exception: a lender gets proxy for consideration)
Buy-Sell Agreements
Legal malpractice not to discuss this if forming a closely-held corporation (capital is locked)
· §6.27(c)(1) – to maintain Sub S status
· §6.27(c)(2) – to preserve exemption under securities law (accidentally become public)
· §6.27(c)(3) – for reasonable purposes
· Who gets the shares – priority to corporation ( SH ( 3rd

· Who pays for buying back the shares

· Insurance – for death and disability (corp can have life insurance on SH)
· Buy back gradually – SH becomes creditor – usually subordinated
· Put the agreement in the bylaws, on the certificate, on the stock
· Subsequent purchasers must have notice ( if not, not bound

· (1) Expressly set forth in the articles and on the certificate
· (2) Conspicuous – noticeable by a reasonable person(e.g. caps, large, color)
· Not conspicuous ( still enforceable if actually knew of it

· (3) Reasonable (cannot unreasonably restrain alienability)
· For how much?

· Book value (GAAP term – J: silly) or Book value following … 
· Book value plus (K): market value of liquidity, inventory, real estate value, etc.
· Capitalize earning, Cash flow (inadequate for start-up companies)
· Set a fixed number with adjustment (tend to be forgotten)
· Appraisal – who chooses? Who is it? – have something in K
· One party sets the value and the other chooses (cake theory)
· 2 discounts litigated a lot: (1) minority shares, (2) marketability of close corp
Oppression and Deadlock – 2 things that can lead to judicial dissolution

§14.30(2)(iii) – deadlock on the SH level – can’t elect new BOD (unlikely with Cumulative Voting)
§14.30(2)(i) – deadlock on the directors level – can’t manage the corporate affairs
· What can you do in deadlock?

· Buy-Sell Agreement, arbitration, mediation, statutory solution
· §14.30 a court MAY: appoint a receiver to liquidate, a custodian to manage, order buyout, 
· §14.34 non-petitioning SH can buy ∏ out
Shareholder Oppression - §14.30(2)(ii) – cause of judicial dissolution
· DE – no FD among SH unless opt into the special provision for closely-held corp
· Other states: judicial FD among SH in closely-held corp (like partners)
· If B of FD ( derivative COA for the corporation

· 3 definitions of Oppression

· Rotten bad enough for long enough
· Oppression = “burdensome, harsh and wrongful conduct, a lack of probity and fair dealing . . ., or a visible departure from the standards of fair dealing, and a violation of fair play on which every shareholder . . . is entitled to rely” (Baker)
· B of FD rises up to the level of oppression

· Majority view: freezing minority out of the business dealings

· Oppression = B of FD

· In a closely-held corp, B of FD is likely to be oppressive
· Reasonable Expectation (O’Neal)
· What was expected when putting the money in?
· Whose expectation?: original or current owners – up to the court
· Can act perfectly reasonable and be sued for oppression

· Fiduciary Duties – “attitude” not about “rules” – approach others seeking beneficiaries’ interest rather than personal interst
Remedy

· Court’s Authority under §14.30: If we can dissolve, we can surely do something less
· Order liquidation, buyout of the minority SH, damages
· §14.34 – corp or non-petitioning SH can buyout ∏ SH
· B of FD ( damages

· Oppression or deadlock ( up to dissolution (more bargaining power to ∏)
Fiduciary Duties in Corporation 

Usually, state statutes and MBCA are different in this area

Duty of Care

· Old §8.30: care of an “ordinary prudent person” ( like negligence ( more like gross N
· New §8.30: get the right information and enough of it to make decision
· (a)(1) – good faith – not defined – part of duty of care
· (a)(2) – “reasonably believed to be in the best interest in the company” – SH and employees (“Other Constituencies Statutes”) – J: sounds like gross negligence
· (b) – owe duties “when becoming informed” and “paying attention to corporate affairs” – procedural 
· DE – procedural gross negligetn

· §8.31(a)(2) – challenged conduct must be these (there is no “poor drunk mother” excuse)
· Kind of like a business judgment rule
· §2.02(b)(4) – can eliminate duties
· To attract good directors, to avoid Directors and Officers Liability Insurance
· ALI §4.01(c)

· A director / officer who makes a business judgment in good faith fulfills the duty IF:

· (1) no interest in the subject of the judgment

· (2) informed to the extent the director reasonably believes to be appropriate 

· (3) rationally believes to be in the best interest of the corporation

Duty of Loyalty
· Conflict of interest = a director or an officer on both ends of a transaction (not always bad)
· Until 50s: all self-dealing transactions are automatically voidable at any time
· Subchapter F (§8.60 and up) – intended to provide a bright line test
· Self-dealing sanitized by disinterested directors / SH ( courts are not interested
· Only applies to directors
· §8.60 – “conflict of interest”
· §8.61(b) okay it
· (1) §8.62 – get approval by majority of the qualified directors 
· “Qualified Directors” = disinterested (no financial stake) and independent (familial, financial, professional, or employment rel.)
· (2) §8.63 – the same things with SH
· (3) Fair

· For public corporations – small closely-held corps don’t have “qualified” D or SH
· Intrinsic Fairness Test – approve if “fair”
· Even if ratified, if not fair, must not approve (creates uncertainty)
· BOP on ∆ director to show ratification ( BOP on ∏ to show unfairness
· Corporate Opportunity Doctrine – purely common law
· (1) Interest Test / Reasonable Expectancy Test
· The business has a reasonable expectation to do something ( an individual with the knowledge cannot act
· Look to K agreement (too narrow)
· (2) Line of Business Test
· Closely related to the company’s business – now, prospective, might be
· Opportunity: 
· (a) in line of the corp biz, (b) financially able, (c) practical advantage 
· Conceptually difficult (Harris)
· (3) Fairness 
· We know when we see it – lacks principles

· Taking advantage of an opportunity for her personal profit when the interest of the company justly calls for protection – fairness and equity (Harris)
· (4) ALI Test – full disclosure (Harris)
· (1) What is a corporate opportunity?
· §5.02(b)(1)(A) – the offeror expects it to be offered to the corporation (e.g. the offeree’s position)
· §5.02(b)(1)(B) – the offeree obtained the information through the use of corporate information or property (e.g. the offeree used phone)
· §5.02(b)(2) – for full-time employee, there are more things that can be considered as corporate opportunities
· (2) If you have a corporate opportunity, you have to disclose

· Prove it’s fair

· Get rejection by the corporation (by disinterested directors)
· Get rejection by the corporation (by disinterested shareholders)

· (rejection ( BOP on the challenger)

