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1. I. Introductory Concepts


Why do we have a Constitution?  



· Power relationships.



· Guidance for government 



· Limiting the majority and protecting minorities (political minorities) 



· Protection of the individual rights against the whims of the majority.

The Text: read Amdts 1 through 10, 13, 14 (carefully) and 15, and Art IV, Sec. 2

[the Constitution begins at p. v]


The 14th Amendment: 



· Due process clause - substantive due process 



· Privilege and Immunities clause - didn't really exists after 1970, putting more pressure on due process and equal protection to provide for individual rights.



· Equal Protection clause


The 1st Amendment:



· Pre-1970 and Post-1970.

The Originalism Debate . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 717 - 724


Originalism:



· Some look at intent.



· Others look only at the words (Scalia)



· Usually easy, but some times not - there can be a ton of historical documents which put forth every possible outcome.



· Limits ability of judges to insert their personal opinion.  Adheres to democratic principle by adhering to the supermajority at the time of the Revolution.


Soft Originalists: Look at analogous issues at the time of the drafting to figure out how an issue would be decided today. (Channeling James Madison)


Hard Originalists: If the Constitution is silent on an issue, the government doesn't get to regulate the issue. (i.e. the Constitution does not mention the internet, therefore the government can not regulated it)


Moral Based approach:



· Not always clear.



· More freedom for judges.


Tradition: "Implicit in the scheme of ordered liberty" - precedent.



· How do you move ahead in protecting minorities in new conditions if you rely on history?


Majority rule issues: courts can overrule the majority democratic process.



· Balance: democratic values and majority rule and minority protection.  How do we satisfy both of these?




1. Originalism - what did the original framers intend/mean when the Constitution was drafted.  Originalism is not judicial restraint.




2. Moral Based approach (Ron Dworkin) - get the principles from the text and history, and act on the principles, which are the enduring feats of the Constitution.  Derive the principles, apply the principles - kind of "see the forest for the trees".




3. Natural Law:  Right or wrong.  Have an originalism argument that the Founders were also believers in natural rights.




4. Tradition: seems silly, but isn't this just precedent?




5. Common law and Consensus: Importance of coming to a closure and settling an issue by consensus.  Is this a court deciding public opinion?  Does this serve an anti-majoritarian purpose?




6. Representation Reinforcement: "Process based theories".  Does the law at issue improve the process in any way?  Or is it the result of skewed democratic process? Almost a subset of the moral based approach.





- Ex: lowering the voting age would expand participation in democratic process.  Passing a law which provides more money to incumbents for re-election than for new opponents skews the democratic process (something which frustrates the majority)





- The value of participation is core to the Constitution.




7. Libertarian perspective: If there is a conflict between the government and an individual and the clause is ambiguous, then the individual must win.  Constitution is all about liberty of the people, a country of individual rights.





- But, what happens when there are two individual rights which need to be protected but can't both win?

The Slaughterhouse Cases and the Privileges and Immunities Clause . . 724 - 733


Privileges and Immunity Clause: Section 1 of the 14th Amendment.



· Post-Civil War act to strengthen the power of the federal govnt over the states.



· Broad view: government can not treat any one person different than another.



· Narrow view: PNI is very limited set of national rights. (this is the view the court takes in the Slaughterhouse cases)



· Baseline view: the perfect way to refine civil rights with the baseline as the PNI clause.



· Justice Black sees the PNI clause as incorporating the first eight amendments to the states.




- Civil rights act of 1862 listed specific privileges, 14th amendment was passed afterwards to ensure the authority was vested in Congress.


Who does the Constitution apply to?



· The Federal Government - the link between states and the Federal Government's limitation on the states. (pre-Civil War)


Slaughterhouse Cases: what the Constitution meant after the Civil War and what the states can and can't do. (Implied rights in the PNI clause)



· "Privilege" to operate a lawful business which the state is imposing upon (Butcher argument)



· However, the Court says the PNI clause does not say the Feds will determine what PNI a state must protect, but says they must be applied to all people equally - can not discriminate between state citizens and non-citizens of the state.



· There are also some rights which are so national in character that they must be protected (not limited) - the "floor" of civil rights which are national:




1. Use of national ports.




2. Petition for redress




3. Protection of the government in the high seas




4. Right of habeas corpus (not really enforced for a while)




5. To go to the state capital to conduct business



· The 13th, 14th, and 15th Amendments was not a radical restructuring (really?? We did just have a war over this…) of the federal government to enforce civil rights.  It was still up to the states to enforce civil rights.



· There was no federal criminal justice system at this time; so the post-civil war rights did not protect much because it was only applicable to the federal government.

Incorporation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 734 - 741


What pieces of the Constitution apply to the states?



· Incorporation Clause



· 1908: incorporate some of the first eight rights are incorporated under the Due Process requirement of the 14th amendment.  Guiding principle was whether right was a "fundamental principle of liberty and justice" or "essence of the scheme of ordered liberty"




- Right to appeal a criminal loss - double jeopardy is not fundamental.




- Jury trial not fundamental




- Indictments by grand juries not fundamental.




- Right to not have silence be used against you is fundamental.



· Eventually, most of the eight amendments are incorporated.  Exceptions:




- Grand jury right.




- 7th Amendment




- 2nd Amendment (right to bear arms)



· Due process clause: substantive due process




- There are some things the state can not do, no matter what process they use to do it.  There is no process good enough.




- Substantive due process culminates in Lochner.

II. Substantive Due Process, Part I

Lochner and the emergence of Substantive Due Process . . . . . . . . . . . 741 - 757


Individual rights were originally meant to protect individuals from the Federal Government, not the state (before the Civil War)


Civil War changed the view of rights of individuals with respect to State and Federal Governments.



- PNI does not provide much additional rights - right to use ports, go to the capital, etc.



- Next: Due Process Clause


Does the Due Process Clause incorporate the first 8 amendments of the Bill of Rights?



§ NO - Black's argument was dissent.



§ Actually applies to all "fundamental" rights.


Substantive Due Process Right: there are some things that a state can not do, no matter what process they use to do it.  No process can regulate substantive due process rights.  


Theories:



1. Foray into economic rights - the right to contract without interference of the state.



2. Prequel to the privacy rights which take off in the 60s with Griswald.


History:



- Industrial revolution, working conditions are dismal and dangerous (Upton Sinclair's The Jungle), Railroads and businesses are grabbing land.



- Ability to regulate in question: 




□ There must be public interest to allow for regulation.




□ Power to regulate is not the power to destroy - can't regulate businesses out of business.



- Liberty of contract is powerful to override regulations because liberty of contract is a due process right.




□ Liberty to enter into a contract is a liberty which can not be infringed upon without due process of law.




□ OR - it could be a substantive right which can not be infringed upon at all.




□ VERY different from Slaughterhouse cases, where PNI clause did not allow this.  The Due Process Clause allows for something the PNI clause does not.


Lochner (1905):



· NY Law limiting the hours a baker can work due to health and safety concerns.



· Supreme Court says the NY law interferes with the right to contract between the bakers and their employers.  Says if the employee wants to work 75 hours a week, they have the right to do so.




□ Real issue: baker unions don't like non-union bakers working cheaper and longer than union bakers and cutting into their union dues.



· Health and safety issues were kind of blown by the wayside - all work takes a toll on the health, why do bakers get better treatment than, say, miners?



· Does the Constitution allow the government to adopt and economic theory?  Holmes' dissent says it is not up to the court to figure it out, because the Constitution does not directly address it.  Peckham seems to think that there is no right for the government to set economic theory - liberty of contract wins outs.




□ But, the right to enter contracts is not to be abridged - that is an economic theory (not a well defined one, but still one)




□ How does this get squeezed into being an individual right?  Peckham says it is part of the due process clause.  Is it liberty or property which is being denied??



· Court is interested in the actual effect of the legislature more than the stated intent.




□ The difference can be substantial.  Looking at stated intent is more deferential than looking at actual intent (usually indicated by effects)



· Thwarting the majority does not equal liberty unless there is a threatening of fundamental right protected by due process.



· Consumers can protect themselves, as they are the majority and can throw out the elected legislators.



· Power grab: takes power away from legislature.


Muller v. Oregon (1908):



· Holds up Oregon law which prohibits women from working in some jobs because of their inherent "frailty". 


Following Lochner, court struck down a large number of wage and hour laws.



· Inconsistencies in what they upheld and struck down, looking mainly only at the actual intent - economic (struck down) or legitimate police power (upheld)



· By 1930s, doctrine was being abandoned.

2. The end of the Lochner era . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 757 - 768

(see also next section)


What happened? The Depression.



· Upholds state minimum wage laws for women - overturning previous cases.



· Starts to question "freedom of contract" as a substantive due process right.



· Suggests no "natural ordering" which the government disturbs by regulating contracts (a big part of Lochner)  West Coast Hotel Co. v. Parrish.


U.S. v. Carolene Products Co.: completely reverses course from Lochner, saying regulation is assumed Constitutional, with the standard of "Rational Basis"


Williamson v. Lee Optical of Oklahoma: Gone are the days of looking for actual intent, and now look at what the government of OK could have intended.


Why are economic rights treated differently?



1. Economic rights are different - effects too many people, especially the lower ranks.



2. Post-Depression Era of concentration of economic power.

III. Equal Protection: A Little Background On Race


Before the Civil War, the states were the premiere protectorate of civil rights.


End of the Civil War, Congress passed the 14th Amendment



§ At the beginning, the Founders thought the states were better situated to protect civil rights because they are directly elected by the people and its much easier to "fix" a problem in the electorate.  Smaller governments are easier to control democratically.



§ BUT, smaller governments are easier to take over by faction.  Madison's theory is that no faction will be in charge long enough to take advantage of those who disagree - the  notion of no permanent minorities.  This theory falls apart on race.



§ New "residents" of states after Civil War (slaves) had no reason to believe the states would protect their civil rights.




□ "Black laws" which limited the rights of the former slaves, enacted by state legislatures enacted during the Reconstruction.


Reconstruction Congress goes about protecting the civil rights [liberty] of citizens from infringement by both state action and private action



§ 13th Amendment prohibits involuntary servitude.




□ Applies to both public and private factors.  NOT just a limitation on government power (unique in the Constitution)




□ How far can Congress go under Section 2 for enforcement??



§ Civil Rights Act of 1866




□ Sought to address the more subtle elements of discrimination.




□ Prohibits restrictions on full and equal protection of the law, right to sue, right to contract, right to property.




□ Passed prior to 14th Amendment, so not sure if 13th Amendment covered it.



§ 14th Amendment (1868)




□ Includes enforcement provision




□ PNI, due process, equal protection.




□ Limited to state action.  Otherwise, any state law-breaking becomes a violation of the Constitution.  Will become important



§ 15th Amendment




□ Bars prohibition on the right to vote based on race or previous condition of servitude.



§ Civil Rights Act of 1870




□ Reenacts the Civil Rights Act of 1866, but has the enforcement clause of the 14th Amendment as the legal basis for extending the rights to African Americans.




□ Adds criminal penalties for deprivation of rights under law.  



§ Enforcement Act (1870)




□ Criminal penalties for interference with the right to vote (has survived in today's criminal code)




□ Made it a felony to conspire to injure or interfere with someone's enjoyment of their rights (also continues to exist)



§ KKK Act of 1871




□ Established criminal liability for private actors interfering with equal protection.




□ Established civil liability for state actors interfering with federal equal protection (becomes Section 1983)



§ Public Accommodations Act




□ Reaches public and private actors, preventing the denial of access to public accommodations based on race or previous slavery

Reconstruction and Plessy . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 457 - 469

However, court begins to retreat from any indication of Congressional intent as evidenced in the laws Congress passed with the 14th Amendment.


· Slaughterhouse cases.


· U.S. v. Cruikshank: court reverses the very few convictions which were found.



- Narrow view of right to assemble and protection of Federal rights, not state rights.  Court says it was not clear the assembly was not to petition the federal government, so it is not clear if the protection applied.



- Court also rejected the argument that the state deprived the blacks from their right to enjoy life free of deprivation of liberty without due process of law.  Court says that the killers were private actors, not state actors, so there is no protection.


· U.S. v. Harris: lynch mobs are not state actors.


· Civil Rights Cases of 1883: the 13th and 14th Amendments' enforcement clauses do not allow Congress to reach private actors.



- Says the 13th Amendment did prevent private action for slavery, but definition of slavery was very narrowly construed.



- So long as you are not acting under color of state law, discrimination is not forbidden by the Constitution.



- Convictions which were upheld were when there was little question as to whether there was a federal right which was infringed upon (intimidating to not vote in a federal election, lynch mob taken from federal agent, laws preventing blacks from serving on juries)


· Impact: states delegate discrimination to private actors.


Plessy v. Ferguson



§ The primary case which delegates discrimination to private actors, and there is no problem with it.



§ Says separation does not insult or discriminate against anyone.  Says races must be equal it must be due to natural affinities, not legislation or judicial requirements.



§ The state action did not require unequal treatment, just separate.  This was the crux of the argument.


Separate by Equal



· There is no provision which enforces the "equal" part of "separate by equal".

The Attack on Jim Crow . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 469 - 473

Brown I and Brown II . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 473 - 483


Beginnings of Jim Crow laws- classification of people for the purpose of different treatment.



· Isn't this just what the government does, though?? - zoning, revenue, taxes, etc.



· How do we determine what classifications are OK and which ones are not OK?



· Private groups started taking Plessy apart piece by piece.




- Law school cases - states which denied admission based on race.  Question of right to same services as well as right to avail yourself of state services. Missouri ex rel. Gaines v. Canada.





¨ Still focuses on ability to avail oneself of state services.  Did not really analyze equality of facilities.




- Sweatt v. Painter goes even further to note the inequalities in separate education facilities. 



· All leading up to Brown v. Board of Education of Topeka.


Brown I and Brown II:



· How does the court get there?  




- Social science evidence




- Importance of education and the role of government in supporting education.




- Changes in the times - new knowledge, new social requirements (compulsory education).



· Social decision versus legal decision




- What legal theory gets you there??  Originalism? No.  Moral requirements? Maybe.



· Plessy was just wrong, but Warren wants a unanimous decision and can't get it by expressly overturning Plessy.


Brown II was for remedies:



· "All deliberate speed"



· Primary responsibility is with the local school authorities.


What about non-states? (i.e. Washington, D.C.) - the Due Process clause prevents segregation in education.


Reaction to Brown was officially "massive resistance"

3. Post Brown efforts to integrate . . . . . . . . . . 485 n.3 to 490, 492 n.3 through 497

(see also next section)


Massive Resistance:



· Schools shut down.



· Integration plans either didn't exists or were so complicated that they could not be implemented.



· One way transfer plans (Blacks in, whites out) was unconstitutional; Shutting down schools was unconstitutional.


The ability of the Attorney General of the U.S. to bring suits for desegregation (HUGE)



· Includes use of federal agents, FBI, etc. to investigate, provide funding, and suits.


Guidelines for evaluating desegregation plans.


Shifts from removing segregation to guaranteeing integration.



· Eliminates freedom of choice plans.



· Burden goes to the school board to integrate affirmatively - NOW. (Green)



· Court then enforces race-conscious remedies.  Bussing (Swann)


Desegregation in the North



· Denver case (Keyes) where a sliver of the school district was segregated, and the Denver court ordered integration across the entire district.



· Required desegregation enforcement "wherever it's found" and not just where it is de jure (segregated by law)




- Is this consistent with Brown?




- Is the "badge of inferiority" due to forced segregation a factor when segregation is not compelled?




- Does the source of the segregation matter?




- Rebuttal assumption that segregation is due to past discrimination??



· Millikan v. Bradley: Supreme Court rejects the idea of inter-district remedies for desegregation.


Brown and the counter-majoritarian problem?



· Enforcing Constitutional provisions does matter if the majority disagrees.



· Economies of scale - was Brown really a minority view?  Isn't it possible the majority really wanted desegregated schools?

Levels of scrutiny:


1. Rational basis: every day classifications, run of the mill (where the strip club goes, who can drive where, etc).


2. Strict scrutiny: Classifications due to something more suspect than run-of-the-mill classifications, such as race.

Classifications are allowed under Equal Protection IF:


1. The goal is permissible [under the U.S. Constitution]



a. Stated purpose versus actual purpose.



b. Impact of political compromise on passing legislation



c. Problems of Court acting as public interest determiner. 


2. The means are acceptable – the “means-ends nexus”: is the means rationally related to the goal.



a. Underinclusive – too narrow, does not include those it should or could.



b. Overinclusive – too broad, includes more than those who it could or should.



c. Rare to be able to exactly pick out the group you wish to classify. Some degree of freedom exists in order to be a bit under or Overinclusive. Question is – is the statute unfairly over or Underinclusive.



d. Legislatures are not required to “bite off” all the problem at once – they can underinclude as needed to take smaller bites off the problem at a time.



e. Naked attempt to hurt an unpopular group are generally more closely scrutinized for rational basis.

IV. Equal Protection Of The Laws

Equal Protection Methodology: Rational Basis Review . . . . . . . . . . . . . 501 - 523


NYCTA v. Beazer – NYCTA wants to exclude methadone users from being hired at the TCA. Upheld on the basis that a significant minority of methadone users relapse to heroin use. Dissent is worried that there are unemployable folks in every classification, and the NYTCA did not have any studies to show that methadone users are not more or less dangerous than other persons. Also, race and economic factors.



§ Majority uses “rational basis” test. Imperfect classifications do not violate the equal protection clause. Just because it may not be effective does not give the right to the court to re-legislate the law. As long as there is a rational relation between safety and methadone use, the majority is fine with this statute.



§ Rational relationship test is often stated as “arbitrary and capricious”



§ However, the court’s job is not to strike down stupid stuff – it has to show there is a violation of the Equal Protection clause.




□ Does Intent matter? What if rule causes discrimination but was not intended (or even known) when the rule was passed? Generally, yes, intent matters.



§ Overclassification versus Underclassification.


USDA v. Moreno – law prohibits people living in group housing arrangements from getting food stamps (because they don’t like hippies). Moreno needed to live near a school for her deaf daughter and takes a roommate to help pay for the apartment.



§ Purpose of harming a group which is politically unpopular is not a legitimate government interest.



§ Abusing a class of citizen is not a legitimate government purpose. How to balance with desire to influence behavior of that class of citizen.


City of Cleburne v. Cleburne Living Center – zoning ordinance which is trying to prevent a group home for the mentally retarded. Analyzed for permissible goals and means-ends nexus.



§ Analyzed under rational basis – heightened scrutiny was not necessary, as the decision bore no rational basis to the goals stated.



§ Underinclusive as there are others in the community which may suffer the same fate as those in the home for mentally retarded.



§ Really don’t want to tie heightened scrutiny to anything other than race – the slippery slope extending too much power for the courts to review state and local statutes.


Romer v. Evans – Colorado’s initiative-based law prohibiting protection of gays from antidiscrimination protections.



§ Statute lacks relation to legitimate purpose because it is so sweeping that there can be no purpose other than animus towards a particular group.



§ How do you look at the purpose of an entire electorate.


Minnesota v. Cloverleaf Creamery – prohibition of use of plastic, non-refillable bottles for the distribution of milk.



§ Environmental benefit, even though it was not stated when the law was passed, is still a permissible goal.



§ Permissible goals do not have to be known when the legislation was passed.


Williamson v. Lee Optical

4. Equal Protection Methodology: Strict Scrutiny and Race, Pt I . . . . . . . 523 - 546

Race Specific Classifications Disadvantaging Minorities:


Race specific classifications:



§ Classifications which plainly disadvantage minorities.




□ Strict scrutiny applies



§ Classifications which are neutral to advantage for minorities




□ Still, strict scrutiny applies.



§ Classifications which benefit minorities.


Non-race specific classifications:



§ Need Discriminative Purpose for any level of strict scrutiny




□ Classifications which plainly disadvantage minorities.




□ Classifications which are neutral to advantage for minorities.




□ Classification which advantage minorities. 


Carolene Products famous Footnote 4: discrete and insular minorities subject to breakdown in the political process need the special protection of heightened scrutiny.



§ Problem with tension between individual rights and group or collective rights.




□ U.S. foundation is not of collective rights.



§ Also problem with prejudices being unconscious rather than conscious, requiring courts to be involved rather than the general public.




□ Substantial license to give a judge the authority to determine who is a minority against whom there are substantial prejudices.


Strauder v. West Virginia – VA statute which specifically says only white men can be on a jury. Race specific statute. Struck down.



§ Does it disadvantage blacks? YES – under the assumption that a black defendant will be disadvantaged.



§ Who’s right is it? The right of the black community to serve on a jury.



§ Distinguished because it is a specific legislation which is targeting blacks, not legislation effecting whites. Court therefore distinguishes this rule, suggesting this is what the 14th Amendment was meant to protect: the rights of blacks.



NOTE: Batson v. Kentucky is the case which said prosecutors can not consider race when striking jurors in voir dire.


Korematsu v. United States – Japanese Americans ordered to report to a registration site and shipped off to various locations in the interior U.S. Korematsu refused to leave and was tried and convicted for it.



§ Goal of government was national security – prevent Japanese Americans from assisting the enemy.



§ Goal is found to be permissible on very little information that assistance to the enemy was likely. Based on some Japanese Americans’ refusal to reject their Japanese citizenship.



§ Becomes leading case on strict scrutiny (RULE: any law directly classifying by race requires strict scrutiny in analysis) despite upholding the statute.



§ Big question on means-ends “fit”


Loving v. Virginia – law preventing marriage between blacks and whites. Overturned.



§ Goal of legislation is “white supremacy” – not a legitimate government purpose.



§ All people are disadvantaged by this rule.


Hunter v. Erickson – law which requires fair housing initiatives to require voter approval by referendum.



§ Stuck down.


Non-Race-Specific Classifications that Disadvantage Minorities 546 - 558


Washington v. Davis - Washington, D.C. civil servant test was required to be hired as police officers.  A higher percentage of blacks than whites failed the test, and some non-hired folks (black) sued under equal protection because of the actual disadvantage which blacks suffered.



· Even though the test was not shown to correlate between good cops and passing scores, the tests were not seen to be discriminatory.



· Cops who have good reading and writing skills are a desirable and legitimate interest of the government.



· Title VII prohibition on disparate impact test. Disparate impact is necessary but not sufficient to show illegal discrimination under equal protection.



· Standard for disparate impact is Rational Relation.



· For strict scrutiny, you must show disparate impact plus discriminatory purpose.




- Might be able to get there without smoking gun with sufficient evidence that disparate impact was severely felt and KNOWN to exists before the  law was enacted.


Village of Arlington Heights v. Metropolitan Housing Devpt. Corp. - requests to rezone an area to high density housing is denied.  Disparately impacts blacks.  However, no other property in this area has ever been zoned for townhouses or low income housing, and the property did not meet any of the usual characteristics of townhouse zoned property.



· Must have more than disparate impact.  Didn't exists here.


Rogers v. Lodge - adding additional property to voting districts in order to essentially fix the vote.



· Purpose was obvious here.  



· Voting districts overturned.



· Factors: racially polarized voting; history where black candidates were not elected; history of non-responsiveness to black voter concerns by white electorates.

5. Strict Scrutiny and Race, Pt II

Non-Race-Specific Classifications that Disadvantage Minorities (cont’)

Purpose . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 558 - 567

Special Problems with the Criminal Justice System and Juries 567 - 569

[note: possible copy packet to supplement]

Purpose . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 558 - 567


McCleskey v. Kemp - black police officer is convicted and sentenced to death for killing a white police officer.  Appealed his conviction based on statistical evidence that blacks were more likely than whites to be convicted and sentenced to death.



· However, no evidence was presented that the Defendant himself was sentenced to death because of his race.



· Strict scrutiny requires purpose - did the jury purposely sentence him to death because of his race?  There is no evidence of purpose, and it really can't be found.



· Argument and interests in Rogers and Arlington Heights don't work here - intent and history don't work the same way in death penalty cases.



· Major problems: how do we fix this?  The entire system has a disparate impact on blacks - that's a bigger task than the Supreme Court can bite off.

6. Strict Scrutiny and Race, Pt III

Affirmative Action: Race Specific Classifications that

Benefit Minorities . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 576 - 594

Pre-Croson Cases


Supreme Court becomes is unwilling to accept race-conscious remedies as the norm.



- Very conscious of the whites who are disadvantaged by the system.



- Exceptions for when the programs are to remedy direct, admitted racism for which the enactor is trying to make up for.


University of California v. Bakke - Bakke wants to go to UC Davis medical school, and does not get admitted.  He sues under the basis that he was discriminated against because he was not a minority.  UC Davis had a set number of slots which were only for minorities.



· Judged under strict scrutiny per Powell, but no one else really agreed with him




□ Strict Scrutiny two part test per J. Powell:





1. Compelling state interest  -  UC was OK here.





2. Narrowly tailored  - UC had problems here because of lack of individualized decision making.




□ Four justices thought intermediate scrutiny and program OK.




□ Four other justices thought it was not a Constitutional question, but a Title VI question for the Civil Rights Act and the program was a loser.



· The state had a legitimate interest in remedying prior discrimination, but had not demonstrated that there WAS any previous discrimination.  However, the compelling interest was diversity.



· Bakke's denial of admission was deemed to be unconstitutional.


Fullilove v. Klutznick - Case of government contractors who were required to use 10% of minority business enterprises (MBEs) in order to receive federal financial assistance.



· "close examination" (intermediate scrutiny?) required per Burger. 



· "sound basis for objective" AND "means substantially related to the ends" (intermediate scrutiny test?) required by Marshall, Brennan and Blackman.




□ Dissent is simply Congress can not do anything to discriminate on the basis of race.



· This is a federal law - the 14th Amendment is not applicable because it is only for the states.  This is a 5th Amendment Due Process question.




□ However, Section 5 of 14th Amendment allows Congress to enforce the 14th Amendment through legislation, which gives Congress a special role in remedying past discrimination.



· Program is upheld (6-3) as enforcement legislation through section 5 of 14th Amendment.

Croson v. City of Richmond - City of Richmond adopts and affirmative action plan based on that used in Fullilove.


· Required affirmative action programs to be analyzed under strict scrutiny.


· Supreme Court strikes this down because:



§ This is not Congress, so Section 5 of the 14th Amendment does not apply.



§ The 30% quota to be spent on minority contractors was not tied to any basis or finding to justify the quota.



§ Lack of de jure past discrimination.



§ Compelling interest: YES if there was past discrimination.  Simply having a low percentage of  MBEs in construction in Richmond is insufficient.



§ Means narrowly tailored: NO.  Is there a means of remedying this issue without setting racial classification.



§ Is there something other than a strict number which indicates a desire to balance?  NO



§ Is there individual consideration? NO - set at 30%



§ Was the solution tailored individually tailored?  NO - no Aleutian islanders in Richmond.

Adarand Constructors, Inc. v. Pena - again, a contracting case.  Here, the Federal Government has set up a program to incentivize the hiring of "socially and economically disadvantaged individuals" (who were defined by their race) by putting a bonus in the bidding process.  A sub-contractor sues because he didn't get an advantage through the program.


· Strict scrutiny applies, even for federal classifications.


· The Federal power is different


· Three guiding principles:



1. Skepticism - new majority does not like racial classifications.



2. Consistency in that the equal protection clause applies equally to black and white Americans.



3. Congruence - Equal Protection clause analysis under the Due Process (i.e. Federal) clause is the same as state analysis.


· ALL EXPRESS RACIAL CLASSIFICATIONS ARE SUBJECT TO STRICT SCRUTINY.



§ Regardless of if it is state or federal program.



§ Must meet two part test of strict scrutiny.


· Scalia's concurrence in part says there should be no compelling interest in classifying race: "the Constitution did not create either a creditor or a debtor race" (Holton's paraphrase)


· Thomas also does not like racial classification - considers affirmative action as patronizing, paternalism and stigmatization. 



§ The law of unintended consequences.

7. Strict Scrutiny and Race, Pt IV

Affirmative Action in Education Case Study . . . . . . . . . . . . . . . . . . . . . . . . . (CP)


Gratz v. Bollinger - Gratz applied to U Mich undergraduate school and was not admitted.  She sued saying that she was denied admission because of her race.  UM undergrad used a point based system, strongly skewed towards minorities.



§ Strict scrutiny applies.


Grutter v. Bollinger - Grutter applied to U Mich Law School and was put on the wait list.  She sued saying that she was denied admission because of her race.  UM Law School used minority status as a "plus factor", but individualized decisions on admissions, with no set point value or score for minorities which can significantly override other factors.



§ Strict scrutiny applies.



§ Compelling interest?  YES - per Bakke (in brief).  Diversity in a university is a compelling interest, law schools are the center of the debate of race and inclusion, many lawyers gain high status in the community and having more diverse government leadership is good for the legitimacy of the system.



§ Narrowly tailored?  YES - race in a minor factor, individually considered applicants, tailored as the least amount needed to do while still achieving your purpose. "some attention to numbers does not equal a quota" (and no one else seems to know what it was), only one - not several - options are foreclosed, no race neutral alternatives for achieving the permissible goals)

8. Strict Scrutiny and Race, Pt V

The Special Problem of Voting: Strict Scrutiny and Districting . . . . . . . 615 - 622

The Texas Gerrymander Case . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (CP)


Voting cases:



· History of voting rights for African Americans:




- Early on, blacks vote in quite a few elections.




- State legislatures start passing statutes to limit ability of blacks to vote.




- Supreme Court strikes down redrawing of boundaries of Tuskegee in order to exclude blacks from being citizens of the city which prevented them from voting in city council elections.





¨ 15th Amendment argument: violation of voting rights by limiting the right to vote on the basis of race because of the lessened ability to impact city elections and minimizing the ability to vote in a block.





¨ 14th Amendment argument: classifying who lives in our city based on race, which is not appropriate.



· Courts must apply heightened scrutiny when participation in the political process is threatened.




- When a discrete and insular minority is locked out of the political process (Carolene Products)



· However, it takes a lot to get the court involved in VOTING cases.




- Exception: expressly barring voters by race.




- Overall, the court does not believe it should enter the "political thicket" - these are questions best left to the political branches.




- Baker v. Carr - claims that the democratic process is not being followed in redistricting is a justiciable claim.




- Reynolds v. Simms - gets redistricting looked as under the Equal Protection clause.  Those in some districts are less of a "person" in controlling the vote.





¨ "One person, one vote" - comes from Reynolds.





¨ Each person should have equal weight in the government - gets to elect the same percentage of each representative. 





¨ Unfortunately, the Constitution does not support this - every state gets the same number of Senators, regardless of population.  There is no "voter equality" in the Constitution





¨ States don't get this power, though, only feds.



· Separation of Powers issue?  Organizational issue as to who has the organization and power to set up voting structure.


Quantitative Redistricting Rules:



· Equality in voting theory - intended by the spirit of the 14th Amendment (Reynolds benchmark)



· Every 10 years, legislatures [states] must redistrict the legislatures as well as the Congressional districts in order to adjust to population changes and keep with the one person, one vote rule. (Equality of Vote)



· Individual rights?  Group rights?  Is this the right for one person to vote or the right for individuals to gain group rights.


Qualitative Redistricting:



· Race: intervention by the court is appropriate when blacks are being systematically denied the right to vote via redistricting.



· Political gerrymander is OK.  Racial gerrymander is not OK.  How to tell the difference:




- Do whites and blacks vote as blocks?




- Have blacks been elected in largely black areas?




- How has voting gone historically?




- What is the purpose of the redistricting?


Shaw v. Reno (Shaw I):



· Claim: State failed to follow the Constitutionally mandated "color-blind" districting principles.



· Standing: Supreme Court says "YES" - voting is one area where appearances matter, following the lines of Gomillian, and being in the district which is gerrymandered is sufficient to have standing (no particular injury is need).   Must have a justification other than race for gerrymandering.


Shaw v. Hunt (Shaw II)



· If race is the "predominant factor" (race for its own sake) rather than traditional districting principles, then the district is invalid. RULE


Easley v. Cromartie:



· Not if race is a predominant factor, but THE predominate factor.



· Bar is set very high: as long as race is only one factor among many, then the district is Constitutional.


Crafting a remedy for the Voting Rights Act is a compelling interest for changing district lines. (RULE, don't know what case)


Henderson v. Perry (Texas case in handout):



· The presence of political party concerns alone will not suffice to cause interference by the court.



· Systemic Constitutional deference to legislature to set voting district lines.



· Some gerrymanders will go over the line, but it will take A LOT.


Dilution claims:



· Quantitative dilution and qualitative dilution.




□ Quantitative is making one vote count for less of the decision making process.




□ Qualitative dilution is to dilute voted because of a qualitative characteristic (i.e. race)



· "Cracking": pinwheel districting to ensure concentrated minority can not gain a position.



· "Packing": Making several districts inside the concentrated zone and one large district within the un-concentrated zone to ensure minority gets a larger number of seats.



· "Stacking": Odd combination of Cracking and Packing which guarantees minority will not get position, plus adds power to smaller majority holdings.


Presley v. Etonah County and Bush v. Gore.



· Can't get into the way government bodies operated (Presley)



· Every voter must be treated in the exact same way when counting votes. (Bush v. Gore).




□ This ticket good for one day, one train only.  This is not precedent for vote counting because EVERY vote is treated differently in every county across the country.

9. Equal Protection Methodology: Heightened Scrutiny & Gender


14th Amendment has no reference to gender inequality.



· Originalists show no intention for the framers to give equal protection for women.



· Section 2: only male citizens counted in the numbers of those who can vote.




□ Penalty only for those who disenfranchise men, 21 y.o. or older., no penalty for women.



· The right to vote is not a Privilege and Immunity for a citizen of the U.S.



· Muller v. Oregon upheld women wage and hour law, justified on inherent difference in women.  Consistent with paternalistic notion of protecting women.




□ Is paternalism OK, as long as it is not oppressive?




□ Competing feminists theory: 





¨ Sameness theory - should men and women be treated exactly the same?





¨ Differences theory - or should they be treated differently because they are inherently different?  Is it actually oppressive not to account for the differences.



· Giving women "option" to serve on jury only if they expressed direct interest violated the "fair cross section" clause of the 6th Amendment.




□ A narrow exception for breast-feeding mothers.


What cases are applicable to court interventions?



· Facially sexist classification




□ Advantaging women




□ Neutral




□ Disadvantaging women



· Non-facially sexist classification




□ Advantaging women




□ Neutral




□ Disadvantaging women



· What cases are based on "archaic generalizations"?




□ Ex: men don't receive women's SS benefits based on assumptions that the women did not support their spouses.  Law was overturned as based on "archaic generalization".




□ Ex: statute required parental support of male children until the age of 21, but female children only until they were 18.  Statute struck down.




□ HOWEVER, some statutes held up under the "economic hardship realities" that women made less money than men.  Also, Navy allowing longer period of time for mandatory promotion for women than for men.




□ How do you tell a real differences (OK to legislate on) from an archaic differences (not OK to legislate on)?





¨ Biological differences - i.e. women have babies, men don't.

Reed v. Reed . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 622 - 626


If someone dies intestate, and there are equal claims to who should be the executor of the estate, then males are preferred over females.



· Sex is too arbitrary of a characteristic to determine executor - might as well flip a coin.



· Applies standard of rational relation

Frontiero v. Richardson


Military men can automatically claim their wives as dependants for housing and medical benefits, while Military women must show that their husbands are actually dependant on them in order to receive these benefits.



· Due process case, not equal protection because this is a FEDERAL government case (U.S. Military) and not a state action which is protected under the EPC.



· Classifications based on sex are inherently invidious based on Congress's adoption of Title VII.



· Gender is immutable, and strict scrutiny is applied.




□ Government argues "administrative convenience" to not require men to show proof of dependency.

Craig v. Boren . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 629 - 634


Statute which allows women, age 18-21, to buy 3.2% beer while men of the same age cannot.



· State's defense that men, 18-21, are more than 10x more likely than women to get arrested for DUI (2% versus .18%).



· Court overturns statute.



· Some form of heightened scrutiny - more than rational relation.  A "middle tier" approach?



· EPC argument: why do we have different standards for different people.

United States v. Virginia . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 640 - 647


VMI, a publicly sponsored college, does not admit women.  U.S. sued under the Equal Protection clause.



· Separate but equal "VWIL" which advocates the "separate-ness" theory which says girls need a separate way to learn the great military way of life.  Supreme Court needs to decide if this is sufficient.



· Need to show not only a government needed interest, but that excluding women is the only means to reach this ends.




□ Compelling interests were: single sex education has important benefits (and there are plenty of good colleges for girls to go to)




□ Admitting women is not compatible with the "adversative" method of teaching.



· Differences which perpetuate inferiorities are not acceptable.


Other cases:



· Can’t give stereotypes as a reason for enforcing a discriminating law - can't strike women jurors just for being women.



· There are, however, legitimate government reasons to prevent women from serving in combat.



· Court upholds distinction between statutory rape if a 17yo boy has sex with a 16yo girl, but not statutory rape between a 17yo girl and 16yo boy.

Nguyen v INS . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 650 - 666


Difference between citizenship of a child if the mother is American versus the father being an American citizen.  It is easier to obtain citizenship if you have an American mother and non-citizen father, than if you have an American father and non-citizen mother.



· Upheld because it is easier to prove maternity than paternity because the mother has to be present at the birth, but father doesn't.

Califano v. Goldfarb

Califano v. Webster

Note: the Irrelevant Constitution?


There are limits to who is protected by the Constitution.



· The people of Nepal are not protected by the U.S. Constitution as long as they stay in Katmandu.



· Hierarchy of those who are "citizens" and are protected by the U.S. Constitution.



· Aliens in the United States are protected by Constitution, including the EPC and DPC.  What is the level of scrutiny?

10. Other Candidates for Heightened Scrutiny

Alienage . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 689 - 700


What level of scrutiny do courts use for analyzing discrimination based on alienage?



· Sugarman v. Dougall: excluded aliens from civil service positions based on the claim that aliens are not loyal enough to work in those position.




- Court strikes down the rule under a form of heightened scrutiny.




- Did not say the classifications crossed the line of arbitrary and capricious.



· Congress has plenary authority over immigration.



· Factors for classification:




- Does the Classification relate to the political community of the state?




- Does the classification impinge on or implicate federal authority over the borders?




- Is the classification or service afoot an economic entitlement versus a political right or service.





¨ Supreme Court differentiates between economic rights and political rights.





¨ Court seems to afford greater scrutiny when economic rights/service are in question.  States get more deference for political rights/services.  Seems odd…


Constitution applies to [legal] aliens.



· Some rights also apply to illegal aliens, but not the entire Constitution.




□ Illegal aliens are not a "suspect class" because those who are illegal aliens choose to be in that position.  You can not choose to be in a suspect class.





¨ Children of illegal aliens, however, do not make this choice, and treating them differently violates the EPC.  Perhaps the state classifying children out of the public school is irrational because the children can't decide to not be illegal aliens.



· When the state is doing something the Constitution says the state can do, then the Supreme Court will accord the state greater deference.




□ Place and time of voting, who gets to vote in state elections, who can run for state offices, the state "political community"




□ Police, teachers and probation officers are the only positions which the state can bar aliens based on an argument that they form public policy (odd argument)


Are Aliens a "suspect class"?



· Not under a textualist or originalist interpretation.



· However, there is an embodiment of the 14th Amendment as protecting all people.


Three factors playing a role in Court's alienage jurisprudence:



1. Whether alienage addresses political community in the state - if it does address political community, then the court gives states more deference because the Constitution specifically delegates to the states the ability to set their political community.



2. If classification infringes on or impacts the federal immigration and border authority, there is a heightened level of scrutiny because these areas are clearly federal areas by the Constitution.



3. If benefits or classifications are political, there is more deference to the state than if the classifications or benefits are economical in nature.  Seems to turn on Carolene Products footnote which says we want to make sure that we are not allowing the majority to keep the minority out of the political process in order to keep from making changes.  Also arguments for areas where Constitution specifically tries to regulate - voting rights, etc.


Citizens versus non-Citizens and the War on Terror



· Citizens taken into custody overseas due to War on Terror




□ Brought back to the U.S. into the public judicial system (prison)




□ Brought back to "the brig" (military prison/custody) in the U.S.



· Non-citizens taken into custody overseas due to War on Terror




□ Taken to Gitmo or local [overseas] prison facilities




□ Taken to secret prisons in Eastern Europe (maybe?)




□ Extraordinary Rendition (sent to Egypt or some other questionable place to be tortured) (again…maybe??)



· Why can these people be treated differently?




□ Constitution clearly gives war making powers to the President.  If you agree we are at war, then you must admit that the President has the right to determine this.

Wealth Classifications . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 700 - 710


Edwards v. California - statute barring importation of indigents to California.



· Supreme Court strikes it down on interstate commerce clause, but opinion speaks a lot of wealth classifications.



· Indigent status is not an acceptable reason to deny a person rights.


Series of decisions which make it look like "poorness" will become a protected status.



· Government must pay for court transcripts



· People are entitled to state-paid attorneys for their first appeal of right.



· Striking down required poll tax of $1.50/year



· Striking down requirement of property ownership to take part in certain bond elections.



· Common thread: enforcement of some Constitutional right.


Court begins to retreat:



· Counsel is only paid for the first appeal, not every appeal which is possible.



· Court upholds imposition of filing fees for civil litigation.



· Court upholds eviction laws (overriding housing as a fundamental right)



· Court upholds property tax means of funding schools.


Who is best (Congress or Courts) to determine the minimum standards of services which should be available for citizens?



· The poorest people do not vote and will not be protected by a political process in which they do not participate.



· Means versus ends - are the means put there in order to prevent a class of people from enjoying some right?



· Hierarchy of rights?  Court will deny it, but it does look like it.

Mentally Retarded Citizens . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 710 - 712


City of Cleburne v. Cleburne Living Center - court applies what it calls "rational relationship", but really looks like strict scrutiny.



· Should strict scrutiny apply?  Discrete, insular minority; history of past discrimination; lack of political ability…however, public support through action groups (indirect political activism); court needs to nit-pick as to who is high enough function and not high enough functioning, questioning who is really in need of protection and who is not; legislators tend to be more responsive



· Need to look for a "raw, invidious" attack on a group - this will need to find a way to strike down the law.

11. The Reach of the 14th Amendment and Regulating Private Actors


What is the scope of the 14th Amendment - what gets you in the door?



· State action.



· 14the Amendment does not reach private conduct.



· 13th Amendment does regulate private conduct, but ONLY with regard to actions noticed as slavery.


What is Congress's power in the federal enforcement of civil rights?



· Section 5

The State Action Doctrine . . . . . . . . . . . . . . . . . . . 1583- 1596, 1601-1609


· Most obvious: state official does something at the office, on official state time.


· Least obvious: state fails to prevent a private actor from doing some conduct questionable under the 14th Amendment


· Where does the hammer actually fall?



- Delegation of traditional public-state function to a private actor (company town)



- Entanglement between state and private actor



- State facilitates or approves the action.


Rules:



· State is only responsible for an individual's life is when they are in custody of the state.



· Very rarely a duty to act under criminal law or statutory law.




□ If you draw the line too far, you impact significant state public policy



· A state's acquiescence to private action is not action of the state (used to look at 14th Amendment claims, not general claims, such as replevin, against individuals) 



· Tests under Lugar:




□ Action was caused by the exercise of some right created by the state




□ Party charged with the action must be a person who may fairly be seen as a state actor.



· Shelley v. Kraemer - state action of enforcing a private covenant restricting minorities from buying a house in a specific area.




□ State can not delegate segregation to private individuals, which is what it does.  Zoning for racial areas was blatantly illegal, restrictive covenants were just a way to get around this.

Section 5 and Enforcing the 14th Amendment . . . . . . . . . . . . . . . 299 - 309

The Text: Re-read Constitution, Amdt. 13


Race


Gender


Alienage


Wealth


Disability


Requirement for state action.  Is Shelley an anomaly of the court enforcing private action?



- Race restrictive covenants had become a form of off-the-book zoning.  They LOOKED like government action.



- May be considered, however, the court turning a "blind eye" to the state action requirement.


Fundamental Interest/Right - a question is not whether it is a qualitative suspect classification of people, but is the quality of the right at issue such that it doesn't matter who is being classified, but still need to apply strict scrutiny.


Title VIII: fair housing act, allowing private discrimination but not public discrimination.


Section 5:"Congress shall have the power to enforce, by appropriate legislation, the provisions of this article"



· Does this mean Congress can make laws greater than the 14th Amendment or that Congress can only pass legislation to enforce the Amendment?




□ Issue of delegation of powers - Congress can only do what has been specifically delegated to it to do.




□ Attorney General of the United States has the ability to declare a literacy test illegal.  Wow! - appointed official can invalidate a state statute.




□ Preventive and prophylactic remedies are authorized: like Miranda which prophylactically concerns itself with preventing the infringing on Fifth Amendment rights.  Similar rights are given in enforcing Civil Rights act rights.


Katzenbach v. Morgan: challenged Constitutionality of literacy tests.  Literacy tests were upheld, but Congress then changed the law so that those who had passed at least a 6th grade education in Puerto Rico are exempt from having to take a literacy test.  



· Congress can invalidate Constitutional conduct in Constitutional enforcement.


"Ratchet theory" - as long as you are increasing the right at issue, that is OK, you are expanding a right to enforce a right and Congress is acting within it's power.



· Can the court say this? (it did)



· What is an "expansion of rights" - do they require contraction of some other rights elsewhere?




□ Limits amount of expansion to some rights by restricting when they can reduce others' rights


City of Bourne v. Flores: Local zoning authority denies a church a building permit.  Congress passes, in reaction to the zoning restriction, the "Religious Freedom Restoration Act"



· When does Congress step over the line and "trump" the court, which is not allowed, versus acting under their Section 5 authority in enforcing the 14th Amendment?



· In City of Bourne, the court determined that the RFRA appeared to be an attempt to invoke substantive change in constitutional protections. 



· Thus, the court held that the RFRA was unconstitutional because it allowed considerable Congressional intrusion into the states' general authority to regulate for the health and welfare of their citizens.



· Congress is better off making remedial rules - punishment for violations of the laws, but Court gets to determine what is and is not legal.

V. Fundamental Interests and the Equal Protection Clause

Origins and the notion of Privacy: Skinner . . . . . . . . . . . . . . . . . . . . . 768 - 773


Fundamental rights - do not confuse with Substantive Due Process rights.



· Need to know if there is a separate equal protection process for special fundamental rights.



· Are classifications (no matter how) which impinge on a fundamental right subject to strict scrutiny?




□ If you are taking something that is so important and distributing even slightly unequally, there will be serious questions about motivation.




□ Why would anything "fundamental" be subject to distribution?




□ Political process problem??  Who are discrete insular minorities and not political forces which need to be protected?


Specific Rights:



· Procreation



· Voting



· Travel


Skinner v. Oklahoma: Follows Buck v. Bell which allowed for the sterilization of those convicted of three felonies (crimes of moral turpitude).



· Right to reproduce



· Science can not determine if a person's offspring will commit crimes.  Judicial eugenics. 



· Problem with the distinction between white collar criminals (stealing from employer is not a felony) and blue collar criminals (stealing chickens is a felony).



· Another problem with the possibility of wiping out certain types of people - de jure genocide.



· Declares the right of reproductive autonomy.




- Is reproduction a right which is not enumerated but still listed in the 9th Amendment?  Well… the 9th Amendment is not incorporated.

Voting: Denial of the Right to Vote . . . . . . . . . . . . . . . . . . . . . . . . . . . 773 - 781


There is no right to vote specifically in the Constitution.  There are provisions which provide conditions for voting, but no "right" to vote exists.


Voting procedure is up to the state.


Harper v. Virginia State Board of Elections: VA law required the payment of a poll tax of no more than $1.50 per year, and had to pay it at least three years in a row in order to be eligible to vote.  Struck down as unconstitutional.



· Distinguished from the literacy test upholding by noting that there is no relation between wealth and intelligence in voting.



· States argument that they wanted to limit voting to those who interested in the political process as well as revenue raising.



· Court says that wealth is not relevant to determining if a person is a good voter.



· Unequal distribution of the voting right  between those who paid the tax and those who didn't.  




- Heightened form of scrutiny because voting is fundamental.




- Need to show a compelling reason for why the distribution is there.



· Compare to Lochner: the Due Process Clause did not enact social statistics, and the Equal Protection Clause did not enact a particular political theory.




- Is the court adopting a political theory of egalitarianism??


Kramer v. Union Free School District: guy who doesn't own property or have children and doesn't get to vote against bond issues which allow only those who own or rent property or who have children in the school system to vote on school bond issues.



· Goal of state is to have an electorate who is primarily interested in the outcome of the election.



· Overinclusive and underinclusive arguments - do the means justify the ends?



· There is a presumption of Constitutionality, as there is a presumption that states treat their constituency in a manner consistent with staying elected.  



· However, if the process is defective, then you won't be able to address political issues at the core, and the presumption of Constitutionality can be rebutted.



· Statute is overturned.


Some restrictions are upheld:



· Water rights in some western states.



· Bona fide residency requirements for voting - ones which truly are set up to prove a person is a resident and not simply to be unfair to newcomers.



· Restrictions on felony voting - Section 2, 14th Amendment does not punish states for limiting felony voting.

Travel . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 815 - 826


Shapiro v. Thompson: Court strikes down a welfare law that limits the eligibility for people on welfare based on how long they had been in the state.



· Struck down based on a fundamental right to travel.



· Right to travel was being distributed unequally.


Saenz v. Roe

VI.. Modern Substantive Due Process


Modern Substantive Due Process: there are some things so severe that there is no process capable of being protected by process.


Economic line of cases (Lochner)


Non-economic cases: Meyers v. Nebraska (Nebraska statute requiring speaking of English in schools was struck down)



· Allowed things which would be ordinarily allowed for the pursuit of happiness of free men.



· Also (another case) struck down a statute requiring children to attend public schools.

Family, Privacy and Reproductive Rights, Part I

Griswold v. Connecticut . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 845 - 857


Doctors at the Yale Medical school who were prescribing contraception to married women.  Challenging a criminal law which prohibits contraception.



· Statute struck down.



· DOUGLAS (majority): Right to privacy and the right of married couples to procreate or not to procreate.




- Comes from the 4th Amendment right to privacy and security in the home and possessions.




- 1st Amendment right to associate and protection from government intrusion




- 5th Amendment - the right not to give your self up, to incriminate yourself, etc.  Boyd and Mapp.  A type of self autonomy. 




- 9th Amendment - unenumerated rights.




- 14th Amendment - Due Process/Liberty argument to keep police from raiding your bedroom.




- "Penumbras formed by emanations" (fringes and shadows caused by the flowing of one right from the other)



· HARLAN: Right to Due Process Clause of the 14th Amendment provides protection for the rights which are implicit in the concept of ordered liberty.




- Doesn't like the penumbras.




- Sees this as a liberty issue, but doesn't want to open the door for other privacy acts, such as homosexuality (which is illegal at this time in most states).




- Sees liberty of married couples to make decisions based on child bearing in private as "implicit in ordered liberty".



· GOLDBERG, WARREN, BRENNAN: Sees right to privacy (with the majority) but sees it all as the 9th Amendment.




- Unenumerated rights (those not explicitly granted) are held by the states or the persons.




- Calls "marital privacy" a 9th Amendment right.  How do you figure out what else is a 9th Amendment right?  Tradition and Collective Conscience.




- Big question as to whether or not the 9th Amendment provided a right of action - the right to sue.  Not addressed here.



· WHITE: Sees law as failing to meet purpose of the state, a failed rational relationship test.  




- Does not pass the "arbitrary and capricious" test.



· BLACK (dissent): An exercise of natural law, and Constitution does not provide for it.



· STEWART (dissent): A silly law, but the Constitution does not allow the federal government to override a law just for being silly.



Shadow of Lochner - 




· Bakers and the 60 hour workweek - states are barred from infringing the right to contract in the Constitution.




· This is at least as direct as the emanations of penumbras.

Roe v. Wade . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 857 - 863


The Big One.  The Texas statute at issue prohibits abortion except where medically necessary to preserve the life of the mother.  Texas passed the law in order to 1) Protect pregnant women and 2) protect the interest of the fetus.



· Texas says "rational relationship" test should apply, and there is no strict scrutiny needed.




- Presumption of validity for state statutes 



· Roe argues rights seen in Griswald are being infringed and so this statute must pass "compelling state interest"



· Court applies strict scrutiny




- Fundamental right implicit in the concept of ordered liberty.




- Personal right of the mother is paramount.



· Maternal Health is not a compelling interest until the second trimester.  In the first trimester, the state has no compelling interest in regulating abortion.



· Fetus health is not a compelling interest to the state until the fetus is "viable".



· A state can not adopt a "theory of life" because it undervalues the interest of the mother.



· Court parameters (Jackson):




1. Prior to the end of the first trimester, the decision is entirely that of the woman and her medical advisor.




2. After the end of the first trimester, the state can regulate how the procedure is undertaken, in ways reasonably related to maternal health.




3. In the third trimester, the state can regulate abortion entirely, in the interest of the fetus.  Can ban abortion except in the case where the life of the mother would be impacted. 



· Why doesn't Douglass see a privacy right?  




- Moving away from concept of "privacy" to "liberty", which is enumerated in the Constitution in DPC, while privacy is not.



· Is abortion "implicit in ordered liberty"?  Is it so inherent in our culture that people are complacent to the point where the minority is acting as the majority?




- These laws are of recent vintage, and hard to enforce.




- Political process problem (Carolene Products, footnote 4).  Who is the discrete and insular minority, the woman seeking an abortion or the fetus?  





¨ Is this moot?  We are not concerned about the representation of discrete and insular minorities who are not persons.  And, if a fetus is considered a person, then this is murder and criminal in its own right - abortion prohibition is not necessary.





¨ Every issue like this goes both ways.

Maher and Harris . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 869 - 873


Strikes down a law prohibiting contraception being provided to unmarried people.



· Unreasonable to assume there will be deterrence from premarital sex given that unwanted pregnancy was a big enough deterrence.  Pregnancy is not a punishment for premarital sex.



· Right to privacy is individual (married or single) to be free of government intrusion.


Strikes down a law limiting distribution of contraceptives only to licensed pharmacists.



· Protect matters of child barring decisions from government intrusion.



· Burdens on this right need to show compelling interest - beyond rational relation.

Reproductive rights:


Where does this right come from?



· Need to know how best to attack it, or how to build a fortress around it.



· Also need to make sure the Court is not making up Constitutional rights which the Constitution does not, in fact, grant.


Rule of Law: if we want to limit the court from swinging with political views, we have to know where this law comes from.



· People must be able to know how to form their conduct to the law.


What regulations are OK?



· Non-therapeutic abortions need not be funded by public agencies. (Maher)




- Court uses EPC as it's tool.




- Court applies rational relationship standard, and says states can refuse to pay for non-therapeutic abortions.  Analogizes it to a bus ticket - the state can't limit your right to travel to it, but doesn't have to buy you the bus ticket.


How do we make decisions which are not purely political?

City of Akron . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 875 - 877


City had imposed a number of regulations on abortions.



1. Second trimester abortions performed in hospital



2. Required informed consent of the mother.



3. Had a 24 hour waiting period.


All regulations were struck down - strict scrutiny applied.



1. Not necessary for health of mother to have abortion performed in hospital.



2. The required "informed consent" was seen as "beyond permissible limits" and an attempt to persuade rather than inform.



3. 24 hour waiting period was an "undue burden" and state had no legitimate interest in the waiting period.

Planned Parenthood of Missouri: statute requiring written consent of the spouse unless there was an emergency required for the women's health.


· States goal of "effective marital communication" was not seen as persuasive, as it was not seen as effective to allow a husband and effective veto over a woman's decision.

Parental consent for minors upheld as long as there was an exception for the woman's life and there was a "bypass" feature.

Informed consent later upheld as long as there was a bypass feature.


· Bypass must be accessible.

Webster . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . 880 - 881


Statute with a preamble that said "life begins at conception" and required doctors to perform tests to determine the viability of the fetus for women in the second trimester. 



· Court upholds the preamble to the statute because "this is just a preamble".  Provides background, but does not effect policy.  Policy provisions are looked at independently.



· Plurality of Justices concluded the trimester system of Roe v. Wade should be abandoned.  "A rigid framework is not consistent with a Constitution cast in general terms".



· State was allowed to come up with it's own tests of viability, essentially overturning Roe.

14. Family, Privacy and Reproductive Rights, Part II

Planned Parenthood v. Casey . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 884 - 904


Statute: Requires informed consent, parental consent for a minor, 24 hour waiting period, spousal notification, emergency exception, reporting requirements (state collected data on the performance of abortions)



· Kennedy, Souter, O'Connor - write the plurality of court, the "troika"



· Affirms the "core holding" of Roe - women have the right to terminate a pregnancy, stemming from the Due Process Clause protection of Liberty.




- A promise in the Constitution of personal liberty which the government can not interfere with.




- Unenumerated right from the 9th Amendment - broad scope, not just the Bill of Rights, not just State Practices, and not just the rights recognized at the time the 14th Amendment was written.



· Abortion is a unique act - (sui generis? It can require it's own body of law) - it effects many different people, in many different ways and many different laws and state interests.



· Uses Undue Burden standard (unlike Akron, which used Strict Scrutiny)



· Brings in new model for when we introduce Constitutional precedent




1. Has the precedent proven unworkable?





· Contributes to the point that we should overrule the precedent.





· Must look at "core holdings"





· Court says Roe core holdings are still workable - there is still a point when the fetal interest is greater than the mother's interest, and that is viability.




2. Reliance interest on the precedent - inequities which would result from changing precedent.





· Who's reliance?  Pregnant women, less than 6 mos pregnant.  People going forward who rely on this option, should their contraception fail (or other reasons).





· The right to have an abortion influences the social and economical decisions of a large portion of the public (mainly women)





· Can't you also make the argument that slavery was good for the economy?  That's the other side of the abortion argument - you are destroying lives for some other cause.





· Bad arguments make for targets over the law.  Why not just say "It's a liberty interest.  Abortion wins.  End of story"




3. Has the law's growth left the central rule anachronistic (chronologically misplaced) or disapproved by society?





· New legal principles have evolved which support Roe - moved towards greater personal autonomy in our understanding of personal liberty. 





· More laws in support of idea that women has control over her body.





· Viability date is changing with science.  But, the idea of viability is the core of Roe, not the trimester scheme, specifically.




4. Have the facts changed so as to render the precedent wrong?





· Is this like Plessy?





· Lochner is different because there were clear underlying principle of Laissez Faire economics was good for the economy and the Depression proved that wrong.  Did it??  Many think the Depression would have righted itself without economic interference.





· Brown was simply correcting the error in Plessy, but Court says they were not wrong in Roe.





· Overruling Roe would undermine the recognition of the Supreme Court as the overriding court in the nation.  It is imperative the Court uphold the ruling of Roe.






1. There is a point where frequent overruling, there is a point where the public will loose faith in the system.






2. If the Court succumbs to public pressure to change it's mind due to political swings, it will undermine the idea that the Court was legitimately ruling under the Constitution.



· Dissent: the Constitutional precedent should be overturned if necessary.  It is the hardest to fix with Congressional activity.

Stenberg v. Carhart . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 904 - 917


Ban on "partial birth abortions" and a better definition of Casey than Casey originally provided.



· "undue burden" and "substantial obstacle" rules are not Constitutional.



· Reaffirms right to abortion prior to second trimester.



· Nebraska statute at issue failed in two ways




□ No out for risk to health of mother.




□ Statute restricts a certain type of abortion (D%X) which is sometimes the safest and best procedure out there.  It would force a woman into choosing a less safe, less healthy alternative.


Since then, Congress has passed a law proscribing this type of abortion and with no exception for the life or health of the mother. This case is currently on appeal.


Troika before talked about the reliance on these rulings, and seem to take for granted that these are choices of convenience.



· Are these really convenience?  Or are they severely difficult life choices?  Fetuses with terrible defects who will not survive.  Mothers with no life choices.

15. Family, Privacy and Reproductive Rights, Part III

Regulating Family . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 917 - 929


Moore v. City of East Cleveland - regulations restricting the number of people in a house, and definition of who is "family".  Trying to distinguish middle class one-family neighborhoods from low income neighborhoods where extended families share homes.



· Issue of a protection of family.  Decisions as to who is "family" is not up to the government.



· Statute is overturned.


Zablocki v. Redhail - anti-'deadbeat' dad statute which prohibits a man from getting remarried if he owes arrears in child support and must prove any new child which is created in the marriage will not become a ward of the state.



· Overturned statute



· Freedom to marry

Bowers v. Hardwick . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 930 - 935


Hardwick is a bartender at a gay bar who gets a ticket for public drinking.  He fails to appear at his court date and gets a warrant.  He pays his fine, but the warrant doesn't get taken out of the system.  Officer goes to serve the warrant at 3am and catches Hardwick engaged in sodomy.  State does not prosecute, but Hardwick files a suit for injunction to prevent future proceedings.  Goes to Supreme Court to seek to overturn the sodomy laws.



·  Statute is upheld.



· The question is presented as "Is there a right to homosexual sodomy"; not phrased as a right to privacy.



· Powell concurs, but has issues if the statute was to provide for too strict a punishment.



· Blackmun dissent (with Brennan, Marshall and Stevens) sees the issue as control over one's intimate relationship with others and the right to let alone.

Lawrence v. Texas . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 935 - 948


Texas sodomy laws



· Equal Protection - homosexuals have no other way to have sex.



· Statute overturned



· Liberty, autonomy and equal protection arguments.



· Stigma of having this law (see EPC argument above - homosexuals can only have sodomy sex)



· The right to choose who you have sex with is a fundamental right.




- Need a compelling government interest in order to infringe on the right.



· "Moral disapproval cannot be a legitimate government interest under the Equal Protection Clause" (O'Connor's concurrence)



· Equal protection or substantive due process?




- Substantive due process is liberty, it is not about the political process.




- EPC means you have to start prosecuting everyone, including married heterosexual couples, and when that happens, the law will be changed by vote.  The political process.



· Dissent (ignoring Scalia and his parade of horribles and protection of chickens) "silly law", but it's the states' rights.



· Dissent points out the elaborate test required in Casey - where is that test here??  They did not go through it.




- Dissent says there is no right to homosexual relationship.





¨ There is no right to liberty in the due process clause.  It is the right to due process in taking away liberty.




- Majority says a person has a right to define their relationships with other adults in any manner they see fit, together.





¨ The important of sexual intimacy in realizing our own human potential.



· Is the court jumping into the culture war?

The Right to Die . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 950 - 955 and 957 - 965

Cruzan v. Director, Missouri Dept of Health


Right to die.



· You must have very clear intent in order to have your life terminated if you are in a vegetative state.



· States can regulate end of life decisions.



· Right to be free of medical invasions into the body.

Washington v. Glucksberg


Washington State statute banning assisted suicide.



· Ban is upheld.



· Not all rights are going to be protected, including the right to terminate your own life.



· Much concern over protecting those who are vulnerable, including the ill and elderly.




- Concerned about abuse of assisted suicide allowance.




- Concerns about true consent and whether the decision is truly voluntary.



· Substantive Due Process - liberty and fundamental right, but too many unknowns/variables for the Court to overturn the WA law.

16. Guantanamo


Guest Speaker


Broadening of the AUMF to include the "War on Terror".


Habeas Corpus: writ of habeas corpus can not be "suspended".  Is not directly guaranteed.



· Sen. Graham bill to strip habeas petition review from the Supreme Court. 



· Became the Detainee Treatment Act after some modification.  Removed language which made the act retroactive. (DTA)


Hamdi/Padilla (treated different because they are U.S. citizens)



· 4th - seizure; requires probable cause



· 5th - incrimination; grand jury (indict a ham sandwich); DPC - 



· 6th - counsel; confrontation (are they going to bring in Ramsi bin Alsheed in order to cross him?)



· If the guys are really, really bad, do we really want zealous representation and lawyers who can help them?



· Key holding: some process is due/necessary.  CSRT was the response to these rulings.


Rasul (first case which "wins" something).



· Straight "2241" habeas review - Court says aliens held in Guantanamo had right to request habeas from the U.S. government.  Gitmo is not outside of U.S. jurisdiction for this purpose.



· Starts off legislation such as the DTA and sets off other cases, such as Hamdan.


Hamdan - alleged to be Osama bin Laden's driver, charged with war crimes.



· Military Commission or UCMJ (Uniform Code of Military Justice)




- Has some rights attached to it.




- Right to counsel once you are charged.




- Has an appellate process to the Secretary of Defense or the President. Sheesh…




- Court must decide what is right jurisdiction? Commission or UCMJ?  Do they have POW rights?




- Bush argues that jurisdiction does not exist.



· PDPC (Procedural Due Process Clause?)



· DPC



· Treaty issues - Geneva Convention and rights of POW



· DTA - argued that the DTA was not applicable because not retroactive, but not decided; says District court does not have jurisdiction although some appellate courts do have jurisdiction - D.C. Circuit?


Green versus Leon Opinions on the CSRTs



· CSRT - Combatant Status Review Tribunal.  



· Court which determines detainee status as enemy combatant or not.



· Question of whether an allegation alone is sufficient to determine combatant status.



· Administrative review board: to determine if you are still and enemy combatant after a year or two.

VII. Freedom of Expression


First Amendment: Congress shall make NO LAW abridging Freedom of Speech.


However, there becomes "push points"



· What constitutes abridging?



· What constitutes Speech?



· What constitutes "Freedom of Speech"?

17. Introduction and Theory skim quickly 1049 - 1054, 1060 - 1061 (“organization”)

Content Based Regulations: Dangerous Speech


Historically, types of regulation of speech



· Licensing - Crown had first right to see manuscript and printing anything prior to review and approval of books was criminal.  Kind of dies off because it didn't work really well.



· Constructive Treason - Criminalized the publication of things encouraging the King's death, war against the crown, etc. 



· Seditious Libel - outlawing false news or tales fostering discord among the King's people.  Quickly grew to personal libel.  The heart of seditious libel was FALSITY, but it quickly grew to encompass true statements as well, as long as it was an ill opinion of the government.


Colonial America:



· Diversity of policy on enforcing seditious libel.


Today:



· Principle debate is what the First Amendment intended to encompass.  To schools of thought:




1. First Amendment intended to bar seditious libel prosecution, which is more radical in thought.





- Seditious Libel Act was passed 11 years after the Constitution was signed, on the verge of war with France.  Limited to FALSE libel.  Truth was a defense, and malice intent was required.





- Statute expired in 1801 and was not renewed.




2. First Amendment intended to bar licensing/prior restraint, but not seditious libel.



· No school of thought that the founders wanted to stop prosecutions for Constructive Treason.


What is the reason we uphold today for enforcing the First Amendment?



· Democratic process requires speech.  The key to self governance is making the electorate as educated as possible.



· Marketplace of ideas, both for tolerance and for the ability to "duke it out" (verbally) and see who wins.




- Potential problems with those who have the most money get the most heard.



· Self Autonomy.  Preserving the expression of one's individuality, and a key part of our selves and fundamental human quality which the government should not regulate.


Reminder: states were not held accountable to the First Amendment until the Fourteenth Amendment was passed, incorporating it.

1. Incitement (part I) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1061 - 1096


Speech with induces unlawful activity.



· How to distinguish between government self dealing and legitimate inducement of unlawful activity?  And how does one keep political speech from being seen as inducement?



· Espionage Act of 1917 and Sedition Act of 1918 - criminalized language intending to interfere with war efforts to various extents.  Intent was needed.




- Shaffer (9th Cir., 1919): Shaffer mailed a book with anti-war messages (war is wrong, patriotism is murder, Germany is not bad).  Convicted.  Standard applied: natural and probable tendency of an act producing the results prohibited =  intent.




- Masses (SDNY, 1917 - Judge Hand): Masses published a monthly journal which was against the Post Master refuses to mail because he believes it would violate the Sedition Act.  Injunction denied - magazine must be distributed.  Standard used is much stricter limit on causation: the speech at issue must actually cause the conduct [think Palsgraff - proximate cause].  Word must be "trigger" to the action.  Duty-bound.  Can't confuse incitement and agitation. 




- Shenck (Supreme Court, 1919): Schenck distributes pamphlets alleged to obstruct the draft. Suggests to advocate for the repeal of the draft, does not tell people to not show up to the test.  Has "duty bound" language from Hand, and was sent to draftees.  Intent seemed obvious to prevent folks from being inducted into the military.  Standard used: "clear and present danger" that they will create the evil which Congress was trying to stop.



· How well do the standards define the content which is regulated?  Does the next person know what is in and out of bounds when drafting his next publication?


Abrams v. U.S.: Russian emigrants distribute flyers supporting the Russian Revolution and speaking against the potential conflict with the U.S. and Germany.  Germany (enemy at the time) was disparaged along with the U.S.  Pamphlets argue for a strike at the munitions factory saying the bullets will kill Russians.



· Abrams was convicted.



· Holmes dissent was that we were not at war with Russia.  Also arguments that these guys are yahoos, and won't actually be able to shut down any plants.  Trying to articulate the Clear and Present Danger test from Shenck.  The beginning of the Holmes-Brandeis duo.



· Dissent eventually becomes the rule.


Gitlow v. New York (1925): Drafts manifesto of group of socialists.



· Gitlow is convicted of violating NY law which prohibits advocacy of violent overthrow of the government.  Upheld.



· Likens the speech to starting a fire.  High degree of deference to the state legislature which may have already concluded that there was a clear and present danger.



· Holmes/Brandeis dissent and do not like the deference standard.



· When is there deference?  Under this, almost always as long as the legislature has determined there is a clear and present danger.


Whitney v. California (1925) - woman being prosecuted for being a member of a socialist organization.



· Whitney's plan for peaceful overthrow of government was rejected by the organization, but they did not adopt it.



· Once a state has determine something is dangerous, the Court has to stay out.



· Brandies concurs, but tries to focus on the test of clear and present danger, and not deference to the legislature.  Raises specter of "what if we are wrong".  Modifies "clear and present danger" to say that it must actually require immediate interference to prevent some illegal act, and risk of serious injury to the state.



· Significant speaker test - the more significant you are, the more persuasive you are seen to be.  But, should persuasiveness really lead to prosecution?  What if you are actually making a good point?


Dennis v. U.S.: Court upholds Smith Act conviction.  Adopts once and for all "Clear and Present Danger" standard.



· Violent overthrow of the government is, in fact, something that Congress can regulate.



· Still have to worry about how likely the speech is to be successful in convincing people to violently overthrow the government.



· Judge Hand balancing test if whether the risk is so great as to outweigh the freedom of speech.


The Road to Brandenburg: 



· The road to "Clear and Present Danger" standard.  Loose interpretation grows into Brandenburg standard.  Standard with no teeth to standard with a lot of teeth.



· Court identified different interest in development of the standard.  Interests intended in sorting legitimate public interest (public order) from government self-dealing.




□ Significance of the speaker





¨ Credibility of the threat - goes to imminence and causation, therefore back to intent.




□ Persuasion of the argument




□ Causation between the speech and the danger which is "clear and present"




□ Is this urging "to do" or urging "to believe"?  Doing is more dangerous than believing.




□ Freedom to advocate ideas, but not incite action.




□ Prosecution for members of a "dangerous organization" - can not prosecute passive members, only active member.


Brandenburg v. Ohio - case involved defending the right of speech for KKK, advocating "revengence"



· Court strikes down the ban on the speech imposed on the KKK



· Standard for upholding bans on speech:




□ Advocates express violation of the law (causation)





- Palsgraff type analysis.  Helps to sort out intent to cause a crime and "just talk".




□ Violation risk must be immediate




□ Immediate violation must be likely to occur. (imminence) 





- Imminence gets to whether this is an idea or an action.  Is this really going to happen?  How is it connected to the action.  Talk alone is potentially more political and not dangerous.


Balancing the interest of government with the interest in the speech.



· Some statutes - conspiracy - ban speech by banning conspiracy without needing an overt act in order to prove it.



· Syndicalism - predecessor to racketeering statutes.  Some have issues with both statutes because they restrict association.




□ Racketeering by definition criminalizes association with criminal enterprise.  If you associate with people known to have committed more than two crimes.

18. Content Based Regulations: Dangerous Speech

2. “Fighting Words” . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1108 - 1122


Not that much different than hostile speech.



· True fighting words are something states can ban (i.e. punish after the fact)



· Low value speech versus High value speech.




□ Low value speech does not advance thoughts and ideas




□ Low value speech intends to harm

3. Confidential Information . . . . . . . . . . . . . . . . . . . . . . . . . . . 1125 - 1141


Speech that discloses confidential information



· Proper test is not Clear and Present Danger which is the standard for dangerous speech.



· Balance danger - likelihood it will occur - with the need for free and unfettered expression.



· State may not preclude publication of truthful information unless it impacts state interest "of the highest order" 




□ Grand Jury testimony




□ Name of rape victim




□ Name of juvenile suspect




□ First Amendment rights of one can not trample on the Fourteenth Amendment (due process) rights of another.



· This includes PRIOR RESTRAINT - not punishment.  Prior restraint requires special attention.


The Pentagon Papers (The New York Times Co v. U.S.; U.S. v. Washington Post Co.)



Classified study "History of U.S. Decision Making Process on Viet Nam Policy" was to be published by the Washington Post and New York Times.  These were a series of papers, going through information which was not known to the public.  Government sued to enjoin the publication.  Source of Nixon's infamous Plumbers.




· What's different?  Injunction - a prior restraint on speech.  Not criminal prosecution after the fact.





¨ Injunction requires threat of irreparable damage/harm and likelihood of success in an upcoming trial.





¨ Goal of injunction is to keep the status quo while the court sorts out what is allowable under the law.




· Court refuses to issue an injunction




· Flagrant, indefensible, and continuing violation of the First Amendment.  This is not preserving the status quo, but ordering an injury in infringing on the speech rights of the publishers.





¨ Heart of the First Amendment is prohibition on prior restraint.




· Speech as a critical "check" (as in checks and balances) on the Executive.




· The Executive's job is to protect this information, and it wasn't done - folks got out with the information.  You must prosecute the person who unlawfully gave this to the newspaper, not the newspapers from publishing it.




· Dissent concerns:





¨ Too fast, no one knows what the Papers actually say.





¨ Harlan thinks any foreign policy, then it's up to the Executive ONLY, because that is his role.  Same argument Bush uses today, but he adds on "anything related to war" as role of Commander in Chief. 




· If Executive controls the access and information, how does the public know to vote him out through the political process??




· Checks and balance on the executive to make sure they don't have pure power to cover their ass.  Conflict of interest.


Why are prior restraints a problem more than criminal prosecution?



· Personal autonomy - with criminal prosecution, at least a person gets represent themselves, even if it breaks the law.



· Marketplace of ideas - at least the idea gets on the table.



· Judicial system issues: procedural due process with criminal prosecution for speech, whereas an injunction is a civil setting with little due process requirements.



· New moves by the government to prevent speech through political pressure rather than legal pressure.


Snep - CIA Agent who writes a book.  Says he will get approval before publication, but doesn't.  CIA reads book and says there is not classified information in the book, but they want all profits seized.



· Court agrees - Snep looses.



· Contract issues.



· Also, all the information Snep has is actually property of the CIA.  This is the argument which wins.


Progressive Controversy - Progressive magazine about to publish an article on the hydrogen bomb, with technical information on how it was built.



· Progressive sends a copy to the DOE asking if the article is accurate.



· Court issues an injunction and, while on appeal, someone else publishes the same information.  Point becomes moot.



· Prior restraints are difficult in an open information society.

19. Overbreadth, Vagueness and Prior Restraint . . . . . . . . . . . . . . . . . . . . 1142 - 1159


Overbreadth and Void for Vagueness - address the means by which speech is regulated.



· Items like "no bullhorns outside the hospital after a certain hour"



· Overbreadth: when statute limits speech is protected, and statute goes further than it can by law, and limits speech which should not be limited.



· Vagueness: the issue when a statute is so vague that it chills speech which should not be limited. 


Gooding v. Wilson - draft protester case who yells obscenities at a person at a rally.  Statute prohibits "saying things without provocation that involve opprobriuos or abusive language tending to cause a breach of peace"



· Court takes a facial challenge approach - used for Void for Vagueness cases - looks to see if there is any possible way a statute can be seen as void.  




□ The opposite of the MN Dairy case which says if there is a conceivable reason why the state needs the statute, then the statute survives.



· Government may regulate speech only with narrow specificity.



· Cost associated with broad approach:




□ Guilty may go free, when they would not have under a properly drawn statute.




□ Court will impose on legislature a desire which is not appropriate.




□ Invites the court to avoid the sticky issues.


Court has backed off a bit, and now requires "substantial overbreadth" in order to overturn.


Vagueness - similar, but slightly different.  DUE PROCESS, not First Amendment, requires a statute to be void if it is so vague that a reasonable person can not tell what it means.



· If a statute is so vague that you can't tell if you are violating it, then the government is reluctant to prosecute.



· If law is too narrow, it is to easy to evade.



· If law is too vague, it is void.

20. Content-Neutral Restrictions


Problem in sorting what is truly content neutral and what is content-based, masquerading as a content neutral regulation.



· Regulation versus prohibition.

1. General Principles . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1291 - 1303


Schneider v. State - passing out leaflets causes trash, person is arrested for violating anti-leafleting statute:



· Court overturns the statute.  



· If the state has a problem with littering, ban littering.



· Anti-speech statutes must be narrow in their application.


Time, place and manner: a restriction which is truly not aimed at substance has a time, place and manner aspect to it which allows the speech to have some means of being out there. (Martin v. City of Struthers)  There must be a feasible way of speaking, but it's more of a balancing test.


Efforts to ban a certain type of speech suggests likelihood that court will reverse it.


If speech is political on it's face, then it's going to be allowed.

2. Regulation of Political Activity . . . . . . . . . . . 1387 - 1397, 1411 - 1420


Buckley v. Valeo: Statute restricting political activity through restrictions on donations to political campaigns.



· Assertion that money is speech.  At what point does spending money become speech?



· Court upheld contribution limits on donations to political parties, but invalidated the limits of the Federal Elections Commission for spending limits.



· Upholding limits contributing to politicians because it limits the actuality and appearance of corruption, which is a legitimate government interest.




- No question as to why this may be too narrow - why not simply prosecute the corruption?




- The balance tips in favor of the regulation here.



· Limits on quantity of speech is invalid - it is not time, place or manner.  Flat expenditure caps, and personal expenditure caps can not tip that scale.




- Candidate has the right to spend his/her personal expenditure as if he were not a candidate.
