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Cluster 1

I. Intro Stuff 

A.  Bill of Rights

1.  Why do we have a Bill of Rights? 

a. Protect the individual from the majority

b. The idea that even the overwhelming majority cannot prohibit the individual from doing certain things. 

c. Much of our system is majoratarian.  Bill of rights is a counter-majoratarian notion.  Ct. becomes more active and involved when it is asked to be counter-majoratarian. 

d. Makes sense to have ct. interpret Bill of Rights b/c ct. is a counter-maj. body.  Judicial Review plays a particularly important role with regard to individual rights.

2.  Why not have a  Bill of Rights?

a. Some people were concerned that by enumerating rights that some despot down the road would use the list of rights to take away others.  

b. Madison and others solved that objection with the 9th Amd.  

c. The other objection Hamilton had was that he didn’t seem to think we needed one b/c he didn’t think the Fed. would hurt them.  

d. Hamilton believed that the Fed. would never the power to infringe their rights.

3.  Why is so much of the Bill of Rights about Crim Pro?

a. Historical Explanation –  Framers didn’t like the way England dealt w/ criminals. 

b. Criminal defendants are specially in need of protection b/c the govt. and the people are arrayed against them. Gov’t power is at such a height in criminal proceedings that the individual needs some extra protection. 

c. To protect the powerful from themselves. 

II. Procedural Due Process and Incorporation

A.  5th Amendment – Procedural Due Process 



1.  What does it take to have a procedural DP claim?

a. State/Gov’t Action

b. A Deprivation

c. What process is due? (This is the question usually at issue.)

2. Mathews v. Eldridge (1976): Gold standard for how ct. figures out what process is due.  3 pronged balancing test: 1)  Private interest affected by the official action; 2) Risk of an erroneous deprivation of such interest through the procedures used; 3) Risk of erroneous deprivation – basically the ct. is saying that any time there is a deprivation, there is a risk of error, and those risks go in both directions – either in favor of the Govt. or the individual.   So, depending on the strength of the interest involved: How much risk of error against the individual is there w/ those procedures in place?  Then the individual is claiming that they should get extra procedures.  So the court asks how much marginal reduction in the risk of error for the individual will these additional procedures provide?



3. Other DP Stuff. 

a. Even in the criminal context where selective incorporation is big, there are some things above and beyond the Bill of Rights. Guilt BRD is one of those things never mentioned in the Bill of Rights. 

b. DP by itself, but it’s a categorical DP – 

i. Ct. applies Mathews v. Eldridge once. 

ii. If you are a criminal D, you get pf. BRD – no matter what you are charged with. 

iii. When ct. is looking at baseline DP they are often looking at history, etc.

c. Then there’s DP ++

i. This is sort of ad hoc

ii. Reviewing ct. would look at totality of circs. 

iii. Was this – overall – a fair process? 

iv. In criminal context this is often referred to as something that “shocks t
he conscience” 

B. Incorporation


1. Slaughter House Cases (1873): 

a. Majority: 

Note: Majority is correct saying that the primary motive of the 13th, 14th and 15th amds was to address the treatment of slaves prior to the Civil War. 





Facts:  Louisiana was giving a 25 year monopoly to a group of butchers.  

Under Dormant Commerce Clause, this might have been challenged, but would have been okay b/c it discriminates against plenty of in state butchers too. 

Under Art. IV Priv. and Imm., it would probably be okay too. 

Most of the opinion is about Priv. & Imm. under the 14th Amd.  The court thought that was the most serious challenge. 

Ct. doesn’t say that much about due process, but it’s more serious claim than Eq. Protection to this ct. at least.  Ct. spends almost no time on Eq. Protection. 

Over the next 100 years, the S. Ct. strikes more laws down based on Eq. Protection than they do on Due Process grounds, some on Due Process and almost never based on P &I. 

Why are more laws struck down on the basis of Eq. Protection: 

Ct. doesn’t like to admit that it’s wrong.  So to include violations of 14th Amd. in P &I would be admitting that the S.Ct. was wrong.  

They say less about DP and even less about Eq. Protection, so they can toss lots of stuff in there w/o contradicting themselves. 

b. Dissent: 

i. People start out w/ rights.  Sort of a Natural law type argument. 

ii. Think that there are certain rights that come w/ being in a free society and that the majority should enforce those.  

iii. Bradley’s dissent is very John Marshall like – McCulloch.  Bradley believed that the 14th applied to the states, including all of the Bill of Rights.

iv. Bradley was an incorporationist – albeit in the minority. 

2. Incorporation in General: People start out w/ rights.  

a. The very first provision of the Bill of Rights to be incorporated was the Takings Clause in the 1890s

b. Then in the 1920s parts of the 1st Amendment got incorporated. 

c. Until the 1960s there was a lot of debate about it but no incorporation actually happened. 

3. Total Incorporation


a. Not what we have now

b. Black and Douglas signed on to this view that the first 8 Amendments and any interpretations of the Amendments also applied to the states. 

c. Harlan’s Arg Against:  If we impose the 4th on every local police office, the tendency will be to water down the 4th amendment b/c we can’t expect every local sheriff to understand them.

d. Black’s retort:  Should an American’s Constitutional rights depend on where they live and the sophistication of law enforcement there. Moreover, incorporation would provide more specificity and not rely on judges to pick general fairness principles out of the sky. 

e. There’s never been a majority for the total incorporation point of view. 

4. Selective Incorporation -  What we have now


a. Not Incorporated

i.  2nd and 3rd Amds have never been fully incorporated

ii. Indictment and Grand Jury provision of the 5th Amd never fully incorporated. 

iii. 7th Amd. $20 jury right in civil cases not fully incorporated. 

b. How Does Ct. Decide What to Incorporate?

i. Anything that is fundamental to an ordered scheme of liberty (or the American scheme of ordered liberty) is required by the fundamental fairness of Due Process.  Almost everybody agrees about this. But it depends whether you are talking about an American system of ordered liberty or a general system of ordered liberty. 

ii. The Warren Court clause by clause included most of the Bill of Rights provisions.

iii. Once an Amd. is incorporated, it comes in w/ all of its federal interpretive baggage. 
iii. Note: Due Process has its own legs too 

A.  Pf. BRD and innocent until proven guilty are not in the Bill of Rights, but are guaranteed in Criminal Proceedings 

B. Look at Pf. BRD under the Matthews v. Eldridge  test. 

C. Selective Incorporation + Other Stuff – Important to remember DP standing alone – There are many formulations of this: 

D.  Fundamental Fairness in totality of circs – ad hoc balancing test

E. Categorical – Pf. BRD even if D is guilty as sin.

c. Duncan v. Louisiana (1968): 

i. This is the case that incorporated the jury trial provision of the 6th Amd. against the states. 

ii. After Duncan, the arg. is: 6th Jury trial right applies against states and at the end of the day, if we conclude that if the rt. is fundamental enough to incorporate, all of its case law comes in with it.  

iii. Do you get a jury trial in EVERY federal criminal prosecution? 

A. No.  You don’t get a jury trial for petty offenses.  

B. petty offense =  punishable by less than or equal to six months maximum sentence

C.  Kanter is troubled by this b/c 6th Amd. says ALL criminal prosecutions. 

D. How does the ct. get away with this? 

E. Is there anyway to read the language in 6th Amd to allow for this interpretation?  At least in terms of what we think the Framers meant by crim. prosecutions,  rt. to jury trial doesn’t’ apply to crimes punishable by less than or equal to six months. 

F. So after Duncan, get a jury trial for non-petty crimes in both federal and state cts.  

iii. Rationale: How does White get there? It’s so fundamental, that even Louisiana requires jury trials for > 2 years.  What White is really saying is that we should look at the history of the Am. Legal system and see how fundamental this right is.  White also looks at the fn’l aspect. 

iv. In a way, this is really Matthews v. Eldridge, even thought the ct. doesn’t come right out and say that.  Juries are important to protecting innocent people and preventing Kafka-esque results. 

d. Unanimity of Jury Verdicts 

i. Apodaca v. Oregon (482):  Oregon allows 10/12 jury verdicts in felonies.  S. Ct. says that unanimity is not required to convict in felony case.  Even though it requires unanimity in federal court.

A. Decision in this case was 4-1-4.  Four said that unanimity wasn’t mentioned in 6th, so they are fine. The other four said that to have a meaningful jury verdict, have to have unanimity.

B. Powell speaking for himself, says that that what’ s the amd. says you have to have it.  BUT Powell doesn’t like incorporation – So he says in federal ct., have to follow 6th to the letter, but states get more latitude. Weird case b/c of Powell’s view on the non-incorp. of the baggage.

C. This is the exception that proves the incorporation/federal baggage rule. 

ii. Note: It’s okay to have six person juries. 

A.  There was a state that said that for misdemeanors, you can have a jury verdict of 5-1.  S.Ct. said that was unconstitutional.  How can they do that if they’ve approved non-unanimous juries and less than twelve? 

B. Ct. said that at least at six, it’s a reasonable cross-section of the community, but at less than six you wouldn’t get that. 

C. As a mathematical matter, the odds for 4-2 and 8-4 hung juries are exactly the same. 

III.  Privileges and Immunities

A.  Four Separate Ideas in § 1 of the 14th Amendment

1. 
Citizen of the US 

a. If you are a citizen of the US, then you can automatically make yourself a citizen of the US by residing there. 

2. P & I

a. Only granted to citizens of the US. 

b. Applies to the smallest class of people. 

3. Due Process

a. Applies to ALL persons

b. Biggest category

4. Equal Protection

a. All persons w/in the jurisdiction of the state

b. Next smallest group

B. Slaughter House – Article IV P&I vs. 14th Amd. P&I 


1. Article IV

a. If you are in the state, you have under article 4, you have the same rights as the people in that state. 

b.  Article 4 P&I – whatever they are – they might be different state by state

c. IF you are o/w a citizen of a US and your visiting a state, the state can’t deny you the privileges and immunities of that state while you are visiting there. 

c. No baseline here, defined by each state

d. P&I for purposes of Article IV = Rts that belong to citizens of all free govts. 

i. Pursue happiness, maintain safety, own property 

ii. Justice Miller’s view of Article 4 is amazingly expansive

e. What’s the catch?  The Fed. has no way of enforcing these very expansive rights.

f. IF you’re rights are getting violated, you have no Fed. Const. right to go to the Fed. to enforce these expansive rights.  You still can’t rely on federal Const. to get all of these rights vindicated. 

g. Even if the state violates all of these rights, there is no way in Federal court to get vindication. 



2. 14th Amd. P&I 

a. General P&I that everyone has. Some things inherent in national citizenship.  No state can take these away from anybody. General ones, but limited. 

b. Who is 14th P&I protecting you from? 

i. The Ps here are trying to contend the 14th Amd alters Federalism in a substantial way.  That 14th is trying to protect citizens from their own state. 

c. Miller rejects this arg.  If drafters wanted to say that, they would have done so. It’s possible to be a citizen of the US and not a state.  Theoretically it’s possible to be a citizen of a state and not a citizen of the US.  Miller thinks that there are 2 kinds of citizenship – state and federal.  They are not co-terminus. 14th is not a big alteration of Federalism.  

d. Now that there 2 distinct sets of P&I – There are those that belong to you b/c you are citizen of US and those that belong to you b/c you are a citizen of a state.

e.The only ones you get for being a fed. citizen are those uniquely necessary for being a part of the whole country. 

i. Top of p. 454 – list of P&I from being citizen of a state
3. Dissent – Would take a much broader view.  Arguably a Natural Law point of view.  What the 14th Amd P&I says is that you can rely on the 14th Amd to protect you against your miscreant state which hasn’t been protecting to you.  

IV. Right to Travel 

A. Note: In a rare show of unanimity, the court across time and justices has asserted that there is a right to travel or migrate.  It’s so obvious, no one has ever bothered to figure out where it came from. 

B. Potential Sources of the Right to Travel

1. Liberty: Dec. of Ind., Preamble, Due Process

2. Commerce Clause: Can’t have interstate commerce w/o right to travel

3.  DCC

4. Citizenship Clause – Rt. to be a citizen of different states

4th and 14th Amd. P&I

5. 1st Amd. – Peaceably assemble, redress of grievances from govt., implies some right of mobility

6. Very structure of govt. 

C. Pre-Saenz Cases

1. Maricopa and other Pre-Saenz cases:  Res. requirements of one year for welfare, voting and medical care all struck down as unconstitutional. 

2. Can a state have any durational residency requirements to vote?  Resident normally means you have an intent to reside there permanently. A state may have brief residency requirement to avoid fraud. That sort of requirement meets strict scrutiny.  

3. Sosna v. Iowa (1975):  Somebody wants to get divorced in Ia.  Ia has a one year residency requirement.  Ct. says that’s fine

D. Saenz v. Roe (1999): 

1. Cal stat limiting max. welfare benefits available to newly arrived residents.  Instead, they give people who’ve lived there for less than one year the welfare they would have gotten in the state of their previous residence.  Also, there was a federal welfare law saying states could do this.  

2. Majority’s Theory: 
a. California has chosen to give its citizens welfare at a certain level. 

b. By being a resident of California, you are entitled to the P&I of the state,  California is denying those newcomer citizens the P&I

c. Stevens cites both the majority and the dissent from Slaughter House. 

d. Logically, once you are a citizen of one state, you have the right to all of the P&I of those states. But P&I clause says “P&I of the citizen of the U.S.”  It’s an equality of citizenship right notion. 

e. Here the ct. says expressly that if you are a citizen you get all of the rights of citizenship.  I.e. if govt. decides to give someone any rights or benefits as a citizen, then everybody gets them. 

f. But as the dissent points out, does that mean if somebody gets a certain tax break, or state benefit, does that mean you can go into court and demand it. 

g. Stevens tries to argue that Sosna (divorce case) and other prior cases w/ waiting periods are different.  How does he distinguish them? Based on net outflow.  People could come into the state, get divorced and then leave.  Same argument about higher ed. system. Portability arg doesn’t apply to welfare.  There may be legitimate concerns about fraud w/ education.  Putting off your education for one year won’t kill you, but not having welfare one year might. 

h. Stevens says that this is a two-step: 

i. Cal. admits these people are citizens and 

ii. Then they can’t be denied P&I granted to the other citizens of Cal. i. State admits that one of the reasons they are doing this is for money. Ct. effectively acknowledges that saving money is a proper state objective; but there is a way to achieve that objective, at least here, in a less discriminatory way. 

3. Dissent – Rehnquist and Thomas: Rt. to become a citizen is not a necessary component of rt. to travel.

V. Takings Clause

A. Property Interests in General 

1. Reich Article – The New Property – From the New Deal forward the old idea of property doesn’t work anymore.  Things like govt. benefits, govt. programs, subsidies etc. are property.

2. Goldberg v. Kelly:  Govt. doesn’t have any obligation to provide welfare.  But if they do provide it, they can’t just cut you off at will. They have to provide you some minimal due process. They have to give you some notice. You have a sufficient property interest in those benefits such that govt. has to give you some process.

3. Hypo:  State university professor has tenure and gets dismissed b/c the uni doesn’t like him anymore. Any constitutional claims?  He may have a property interest.  If they want to fire him, they can. But they have to give him due process in whatever amount Matthews v. Eldridge says. What if it’s somebody w/ a one year K and they fire you mid K?  You are entitled to some federal procedural due process.  The cases that actually came up in this area involved a lecturer on a one year K that was renewable each year.  Lecturer’s K didn’t get renewed. He files a lawsuit claiming a violation of DP.

a. The Roth ct. permitted him to file a 1st Amd. claim b/c he wasn’t renewed b/c he was protesting Vietnam War.  
b. Ct. properly said that he didn’t have a property interest. 

c. He also claimed he had a liberty interest being violated in virtue of his reputation being trashed.  
d. Ct. said he didn’t have a liberty interest. 

e. Roth’s atty.  tried the DP thing first instead of 1st Amd first b/c if the Ct. found that Roth had a property or liberty interest then he could have gotten a hearing. 
f.  If he had gotten a DP hearing, then he would have been able to confirm that he got fired for an impermissible reason. 
g. Thurgood Marshall took the most radical position in this case.  He said that if you apply for a federal job, then you have a due process claim.  What he meant was that some process was due. 

4. W/ respect to property, states can pretty much define substantive property anyway that they want to
5. BUT once there is a property interest,  the PROCEDURES you get are a federal Const. matter and then the Federal Ct. has to figure out what process is due under Matthews v. Eldridge. 
6. If someone’s reputation gets trashed and that prevents them from getting employed, it means that the guy whose rep. has been trashed is entitled to due process.  It doesn’t mean you can’t put up wanted posters, it just means you may have to give some process.

7. There are many things in this country that the govt is not obligated to give you. BUT, if they do give you certain things, they can’t just terminate them at will.  They have to afford you some due process.

8. There are other things the govt. doesn’t have to give you and CAN take away at will.  But even on those things, there maybe some reasons you can’t take those benefits away.  Like at will employment, you fire someone anytime, but there are still impermissible reasons to fire people.


B.  Takings Clause 



1. No deprivation w/o Due Process



2. No taking of private property w/o just compensation

a. This means that deprivation and taking must mean different things. 

b. Taking seems more severe than deprivation. 

c. Not every deprivation is a taking.  You probably can’t have a taking w/o a deprivation.
3. Govt can’t just take property to A and give it to B b/c it likes B better.  That’s not for a public purpose.  Has to be for a public purpose. 

4. Midkiff:  HI case where govt. grabbed some land and decided to redistribute it to all of the people living on the land.  Did this b/c of the HI oligarchy system of property ownership. S. Ct. said that was okay b/c it was for a legitimate public purpose.  This wasn’t A > B.  It was A > Bs.  

5. In 99% of the cases it is clear that there has been a taking and the fight is about how much the govt. has to pay you. The interesting part of takings is when the Ct. is trying to figure out whether a taking went down.

C. Regulatory Takings

1. Big Issue: Should regulation ever be considered to go so far that it constitutes more than a deprivation and should be considered a taking such that you get compensated?  The Ct. has said yes for a long time.   

2. Per se takings:

a. Loretto v. TelePrompter -  Anytime the govt. imposes a permanent occupation 

b. Lucas - South Carolina beachfront property case. If the reg effectively drives the economic value of your property to nothing. UNLESS background principles of law – like nuisance law – would prevent you from doing that. 

3. Conditional takings – even things that are classic takings may not entitle you to compensation if its not a direct a order from the govt. but it’s a condition on something else. 

a. Tigard – Govt was effectively taking a little strip of land and ct. said that you can impose conditions that would be classic takings if you are giving someone something and they can make a voluntary choice.  

b. There are limits to these conditions:

i. Condition has to be proportional.  Benefit has to be roughly proportional to the condition imposed.

ii. Condition has to be somewhat related to the benefit you are getting from gov’t.  

4. First provision of the Bill of Rights to be incorporated. 

5. Ct. is really concerned about what happens in cases where draconian regs mess with reasonable investment expectations. 

VI. K Clause and Retroactivity

A. K Clause – Article I § 10

1. You can't pass a law that impairs the enforcement and performance of existing Ks. 

2. Govt can regulate prospective K formation

3. Reasonable regs modifying Ks are okay. 

4. Ks against public policy can be modified retroactively

5. No K clause limiting the Federal Govt. 

a. Does that mean the Fed can enter into a K w/ you and then not perform?  No.  

b. Fed can't do that b/c of DP. 

6. Hasn't been a lot litigation about this.


B. Retroactivity

1. All of the things we talked about today are concerned w/ unfair retroactive govt action 

2. K and takings clauses both concerned about that. 

3. Ex Post Facto clause also deals w/ retroactivity

4. This stuff isn't covered under Ex Post Facto b/c Ex Post Facto only applies to criminal sanctions

5. Note: If you look at the two camps of justices that line up on either side – those that take the most generous view of economic subs. DP are those that take the narrowest view of procedural DP.  And vice versa.

Cluster 2 – Substantive Fundamental Rights
I. Economic Regulations


A. Pre-Lochner Era

1. Calder v. Bull (1798):  Act of leg. contrary to great first principles of the social compact, cannot be considered a rightful exercise of legislative authority.  Very natural law, social compact, vested rights dicta. 

a. IREDELL's dicta challenged that view: Citing Blackstone – there is no ct. that has the power to defeat the intent of the legislature.  Ct. can't invalidate a law enacted w/in the sphere of a legislature's power b/c it runs contrary to the court's idea of natural justice. 

b. There was a thread in early history of the Ct. about natural laws that precede the Const.  The Framers believed in inalienable rights, at least as an operative myth.   (Compare to majority and dissent in Slaughter House.)
2. Early Marshall Court:  

a. Ct. linked all of its protections of economic rights to the K clause. 

b. Iredell, not Chase's, position that only explicit Constitutional limits on legislative power prevailed. 

3. Pre-Civil War:  Not much.  Some anti-slavery lawyers tried the arguments unsuccessfully
4. Dred Scott v. Sanford:  Ct. aff'd  the slaveholder's property right to control the slave outside of a slave state. 

a. Interesting b/c it was the first case since Marbury to strike down a federal statute

b. This was a natural law/fundamental rights sort of decision b/c it was all about the slaveholder's fundamental right to property

c. This decision was probably one of the reasons that the Slaughter House Ct. was reluctant to expand fundamental rights. 
5. The Movement towards Substantive DP:  New economic regs contravened Adam Smith-type laissez faire economics. 
a. Late 1800s, ct. started thinking that there were some fundamental rights. 

b. As the ct. started moving towards fundamental rights – they started talking about liberty interests partly b/c Dred Scott had given a black eye to subs. fundamental rights to property.  


B. Lochner Era

1. Lochner v. New York (1905):  NY law prohibiting bakers working from working more than 60 hours/wk or 10/day struck down.  Statute interferes w/ right to K.  Is this /w the police power of the state? No. State is exceeding its police power.  If this law were allowed, there would be no end to what the state could do under the measly justification of "police powers."   Act must have a more direct relation as means to an end and the end itself must be appropriate and legit. before an act can be held to be valid which interferes w/ the general right of an individual to be free in his person and in his power to K in relation to his own labor. Safety justification is bogus.  Being a baker is safe. Leg. must have had other impermissible purposes.  Under such circs, freedom of master and employee to K w/ each other about their employment cannot be prohibited or interfered with w/o violating the Fed. Const. 

Dissent:  Statute enacted to protect bakers.  Courts should not be concerned w/ the wisdom of the legislation.  There is a direct connection between keeping bakers safe and this law. 

2. Big difference btwn the majority and the dissent: 
a. Majority thinks that there is a weaker presumption of the validity of legislation

b. Dissent is saying that there is a presumption of Const. w/ state legislation 

c. Maj. is arguing in favor of individualism – the individual right to work your self to death

d. Majority find this right to liberty.  Once they've said this, is there any limit to what the state can regulate?  Are there anyways that the state leg. can effect labor relations or safety regulations?  The majority says that the state can if the law is reasonable rather than arb.  

e. Majority thinks that this is an arb. exercise not w/in the state police or general welfare powers.  The dissent says that this is w/in the general welfare or police powers

f. Holmes – Dissent: Const. not meant to embody a specific economic theory.  Const. doesn't say anything about capitalism.  Economic theory should be left to the legislature, to implement the economic policies they want to

g. Majority is at least implicitly saying that – even for the state w/ its general welfare powers – trying to regulate employment is an illegitimate purpose.  Almost no one would agree with that today.


C. The Death of Lochner
1. Muller v. OR:   Sustained an Oregon law that provided no female shall be employed for more than 10 hours a day.   Women's physical structure prevented them from working more hours a day.  Women are dependent on men.  Inherent difference btwn the sexes.  This case was the wedge in opening Lochner back up. 

2. Bunting v. OR:  Lochner effectively overruled.  Ct. upheld a law establishing max. 10 hr. day for both men and women.  

3. Ct. went from Lochner saying that no govt. could reg. anything to the ct. in the mid 1930s which upheld expansive Commerce Clause leg. 

4. Williamson v. Lee Optical (1955):  

a. Dist. Ct. struck down OK law which made it unlawful for anyone who wasn't a licensed optometrist or ophthalmologist to fit lenses to a face or to duplicate or replace frames in lenses, except on the written prescriptive authority of an Oklahoma licensed ophthalmologist or optometrist. 

b. Ct. acknowledges that law may be needless, wasteful requirement, but it is for the leg., not the cts to make that determination and weigh the advantages and disadvantages of the regulation. 

c. Law doesn't have to be logically consistent w/respect to all of its aims to be constitutional.  It is enough that there is an evil at hand for correction, and that it might be thought that the particular legislative measure was a rational way to correct it. The day is gone when this Court uses the Due Process Clause to strike down state laws, regulatory of business and industrial conditions, b/c they may be unwise, improvident, or out of harmony w/ a particular school of thought. 

d. Test:  "Rational basis" test. Or low-level rational basis.  This test came from the language above.  This case is pretty much the current state of the law. 

e. Notes 
i. It's going to be a cold day in hell before they strike down a law on the test they set down in this case

ii. This where things were then and they stayed that way for the next 49 years. 

iii. Maybe the idea behind subs. DP is that the process you get from the legislature should be rational.  

iv. After three decades of Williamson v. Lee Optical, the ct. is starting to show some signs of reviving economic rights under subs. DP. 

v. Lochner may be slowly creeping out of the crypt. 
II. Abortion and Contraception

A. Antecedents of Griswold
1. Meyer v. Nebraska (1923):  Ct. struck down a law banning the teaching of foreign languages to young children.   Today this would be a slam-dunk first Amd case.  At the time the 1st Amd wasn't incorporated.  Struck down on the basis of civil liberties subs. DP. Very broad reading of liberty.  

2. Pierce v. Society of Sisters (1925): Ct. struck down Oregon law requiring children to attend public school.  Law interfered w/ the liberty of parents and guardians to direct the upbringing and education of their children. 

3. Skinner v. Oklahoma (1942):  Struck down Oklahoma's law that provided for compulsory sterilization of three-time felons convicted of crimes involving "moral turpitude."  Decided on equal protection grounds.

4. Double Standard Issue:
a. There are those who make the argument that it's hypocritical to support Griswold and Roe and hate Lochner.  There are some who argue that there is an argument for this double standard.  

b. Double standard can also be justified on the "political safeguard" rationale:  If laws like the one in Lochner are really killing off bakeries, then the legislature will probably respond b/c businesses have lobbyists etc.  But if its an individual liberty at stake, there is no one sticking up for the minority saying something unpopular, maybe then it's time for the court to step in and play its counter-majoritarian.

c. McCulloch v. Maryland:  Where its only an issue of whether the state or the fed has the power, then there is a presumption that what the fed does is Const. BUT, if either leg acts to interfere w/ the liberties of the individual,  then that's where the court steps in and plays its counter-majoritarian role.  There is no presumption of Const.  

e. U.S. v. Carolene Products (1938):  Justice Stone in footnote 4.  

Fn. 4: "It is unnecessary to consider now whether legislation which restricts those political processes which can ordinarily be expected to bring about repeal of undesirable legislation, is to be subjected to more exacting judicial scrutiny under the general prohibitions of the 14th Amendment than are most other types of legislation. 

Nor need we enquire whether similar consideration enter into the review of statutes directed at particular religious, or nation or racial minorities; whether prejudice against discrete and insular minorities may be a special condition, which tends seriously to curtail the operation of those political processes ordinarily to be relied upon to protect minorities, and which may call fro a correspondingly more searching judicial inquiry." 
5. Central Question: Should we be able to persuade the courts, if we can't persuade the leg., that we are entitled to certain liberties?

B. Griswold v. Connecticut (1965): CT law banned use of contraceptives and also banned the distribution and aiding and abetting use of contraceptives. Why did the state leg. ban the "aiding and abetting" of use of contraception? B/c this is a generic criminal statute and those always include "aiding and abetting" bits.  The statute made it a crime to use contraceptives, but that's almost impossible to prove, so it's easier to prosecute aiding and abetting. If you got jail time it was 60 days to year. Doctors were prosecuted for doing this. Doctor's challenged the law.



1. Douglas – Majority

a. Largely says this is about the rights of the married couple even though its not the married couple being prosecuted.  

b. One of the few third party standing cases.  

c. Relies on first, third, fourth and fifth (and ninth.)  And those amendments give off "ghostly emanations" that create zones of privacy.  

d. The penumbral approach runs thru a whole bunch of our jurisprudence including the conservative ideas wrt reg. takings.   

e. Marshall in McCulloch said that we have to have implied powers, to make the express ones meaningful.  

f. Holmes acknowledged the penumbral theory wrt 4th amd and wiretaps.  

g. Douglas is not making up this penumbral approach. 

h. Hypothetically, if there were no first, third, fourth, fifth and ninth, does Douglas have anything left to stand on? He does say that we are dealing here w/ a right older than the Bill of Rights

2. Goldberg – Concurrence: 

a. Focus on the 9th Amd.  

b. 9th Amd "The enumeration in the Constitution of certain rights shall not be construed to deny or disparage others retained by the people."
c. Says that there are no rts in the 9th Amd but that's fine! It's irrelevant

d. Maybe the 9th is incorporated, but it doesn't matter. Irrelevant

e. What about Black's arg. that the 9th was meant to limit the states, meant to limit the fed.?  Not claiming the 9th is a repository of rights.  Claiming that its evidence that there are other rights out there. He doesn't tell us where. 

f. Even if the 9th says that there are other rights out there, it doesn't tell us where to look.  

3. Harlan – Concurrence:

a. The rt. is in the liberty and dp clause of the 14th Amd.

b. 14th is a repository of rights – procedural and some substantive. 

c. Harlan NOT in favor of incorporation.  When he did go in for incorporation in a few cases – i.e. rt. to counsel – he said it was never b/c of incorporation, he always based it on the Due Process clause in 14th Amd. 

d. Black's criticism of Harlan and his approach:

i. This requires the ct. to inject their own values.

ii. This is a policy matter for the legislatures.

iii. Ct. should not be sitting here as a super-legislature

iv. Says Harlan is acting as super-leg. 

e. Harlan's Response: Black is disgracing the role judging which is supposed to involve hard stuff like figuring out what dp and liberty means

f. Similarity btwn Douglas and Harlan is the discussion of implicit powers, etc. Core of DP is procedural but you have to have some penumbral protection for substantive rights.  

4. White – Concurrence:

a. Points out that these statutes are totally inconsistent. 

b. And also points out that the law really isn't working well. 

c. Conn. hasn't really proved that this is the least intrusive means. 

5. Black – Dissent:  

a. Disagrees w/ Douglas about this whole idea of the subjective values of judges expanding or contracting constitutionality.  

b. Doesn't see anything in the 1st, 3rd, 4th and 5th Amds about contraception. 

c. 9th was meant to protect to the states, but its being used to strike down a state statute.

d. There are no rights enumerated in the 9th.  It's not a substantive Amd. 

6. Stewart – Dissent: 

a. Doesn't like penumbras. No general right of privacy in the Bill of Rights. 

b. Stewart's dissenting opinion is the exact opposite of finding a composite right, where none of the components alone would be enough to satisfy a Constitutional claim.



7.  Other Stuff

 


a. What was Connecticut's interest? 

i. They wanted to discourage promiscuity and extra-marital sexual relationships. 

ii. Threat to marriage, family, child-rearing. 

b. These are compelling state interests – Ct strikes it down on least intrusive means

c. Ct. is usually reluctant to say the state does NOT have a compelling state interest.  Usually strikes down laws about subst. fundamental rights b/c there are less intrusive means of accomplishing the same objective. 

d. What if Conn. said that the real reason they had the law was morality?  What if they said that using contraception is immoral? 
i. Harlan does say that the majority can look at morality in the creation of laws. 

ii. BUT bare morality standing by itself is not sufficiently compelling to override a person's fundamental rights.  

iii. For Harlan, Morality Plus might be a compelling state interest

e. Often, in odd ways, the ct. gets really impressed when certain composite rights come together – i.e here, privacy of place (the home) and privacy/autonomy over the self. 


C. Roe v. Wade (1973): 

1. Holding – Narrow: A state criminal statute of the type that excepts from criminality only a life saving procedure on behalf of the mother ,w/o recognition of the other interests involved, is violative of due process. 

2. Holding-Broader:  

a. For first trimester, the abortion decision and its effectuation must be left to the medical judgment of the pregnant woman's attending physician.  

b. In the next trimester, the State, in promoting its interest in the health of the mother, may if it chooses, regulate the abortion procedure in ways that are reasonably related to maternal health.

c. For the stage subsequent to viability, the State in promoting its interest in the potentiality of human life may, if it chooses, reg. and proscribe, abortion except where it is necessary in appropriate medical judgment for the preservation of the life or health of the mother. 

d. After viability, a state can take into account fetus and proscribe abortion. Can't proscribe abortion in cases of serious health or life of the mother.

3.  Problems w/ Blackmun's Approach?

a. So what does viability mean? 

b. Does Blackmun's opinion sew the seeds for it's own demise?  

c. As the line of viability moves back, does it mean that we are headed to world where the state takes on any "viable" fetus women don't want. If there's a fundamental right, then one of the compelling gov't interests is the health of the women, LIM? 

d. If it’s a competent woman, why can't she make her own health decisions?

4.  Personhood for Purposes of 14th Amendment? 

a. Person for the purpose of the 14th Amd. does NOT include the unborn

b. The only question Blackmun is asking and answering is whether someone is a person for purposes of the 14th Amd. 
c. Is there any judge that disagrees w/ Blackmun that a fetus is not a legal person for 14th Amd purposes? NO.  

d. Even the Dissenters never said that fetuses are persons for purposes of the 14th Amd.

e. What if the Ct. said that 3 months a fetus was a 14th Amd person? 
i. Then abortion would illegal after 3 months, or at whatever time the ct. decided to convert a fetus into a 14th amd person.

ii. You might have some legal abortions, but it might be like, two people fighting for the same life raft. 

f. To date, no justice has ever said that a person for 14th purposes is anything prenatal

D. Planned Parenthood v. Casey: 


1. O'Connor's Undue Burden Analysis: 

a. Restriction on abortion is an undue burden if state reg. has the purpose or effect of placing a subs. obstacle in the path of a woman seeking an abortion of a nonviable fetus. 

b. She is saying that women have this fundamental right. Is this strict scrutiny or has she moved away from that?

c. Arguably undue burden is a substitute for LIM.  It's probably less than LIM. LIM if you really mean it has to be the last ditch.  

d. Undue burden means you can have some burden, even if its not the least burden.  Some people look at undue burden and fold in compelling gov't interest with that.  

e. Not clear whether govt has to prove that a restriction isn't an undue burden or whether the petitioner has to show that this is an undue burden. 

f. Note:  O'Connor does reestablish viability as the tipping point for "compellingness"
2. Other Points from Casey: 

a. Why do arguments about restrictions promoting morality – even though they are compelling interests – lose?  B/c there are narrower and less intrusive means for promoting morality.

b. All of these cases DO stand for the proposition that bare majoritarian morality is NOT enough to overwhelm a fundamental right. 

c. Undue burden isn't something she just constructed for abortion.  O'Connor doesn't like super-strict scrutiny, period.   

d. O'Connor also says something about "state's legit. ends" instead of compelling ends.  

e. At the two ends of the spectrum are "strict in theory fatal in fact" scrutiny and at the other end "rational in theory, whatever the leg. wants"  from Williams v. Lee Optical
f. The majority of the Court's approach is the standard FR?  CGI? LIM? approach

g. Essential Holding of Roe retained.  
h. "Heart of Liberty" p. 575:  Some constellation of personal autonomy and freedom from interference.  Protection of personal decisions relating to marriage, procreation, contraception, family relationships, child rearing, and education. 

i. Stevens – Concurrence: Mentions equality of right. 

j. Rehnquist – Dissent:  Attacks the majority for saying that they are basing this on stare decisis.  

k. Scalia: Does  concede that there are such things as substantive fundamental rights.  But for him they have to be deeply rooted in history and tradition, etc. The other thing he says is that even if there are fundamental rights, the list the majority puts out there is not principled. 

D. Other Reproductive Rights Cases: 

1. Eisenstadt v. Baird:   Guy running around college campuses distributing contraception.  The lower courts all tossed out the claim that guy couldn't give the speech. Ct. of appeals struck down the law saying that you couldn't pass out contraception.   S. Ct. said that the only state interest Mass. could have had is that contraception is in and of itself immoral.   Ct. found no rational basis for this law.  Ct. ducked the issue of whether the right to contraception extended from Griswold. 

2. Carey v. Population Services (1977):  All kinds of restrictions on access to contraception for minors.  Brennan said that whatever Griswold means, it applies to individuals and if you are going to have to provide a judicial bypass mechanism.  Basically ct. said that there was a right to contraception.  

3. Rusk v. Sullivan:  Ct. said that any doctor who works at these – Planned Parenthood – type gov't funded clinics can be prevented from giving information about abortion

III.  Family Relationships

A.  Intro Stuff

1. Family Law Trilemma:  Who has what rights?  Is it the state?  The parents the children?

2. Wisconsin v. Yoder:  Amish wanted to take their kids out of school before they were sixteen.  Ct. said that was fine.  Amish were productive members of society.  Constitutional exception for the Amish.  Ct. also talked at some length about free exercise. 

3. Zablocki – counter-arg.  If you look at the analysis in that case, it looks a lot like the undue burden analysis in cases.  Marriage is fund. right. 

4. Moore v. East Cleveland:  Struck down law that defined family as not including a grandmother and her two grandsons (who were cousins.)  Majority almost said you have a fundamental right to define your own family.  Grandma and cousins do. 

5. Belle Terre v. Boras:  Court upheld a "family oriented zoning."   Upheld law that effectively prohibited family defined zoning.  Hippy, unrelated roommates lose.  Douglas, the penumbral guy, wrote the majority opinion.  Douglas says that there is no fundamental right here.  This is only subject to Williamson v. Lee Optical low-level scrutiny.

7. Difference between Moore and Belle Terre: 

a. Maybe an overall shadow of groups that the court is willing to protect.  

b. To some extent, this decision shouldn't be surprising b/c part of the decision is based on tradition.  Family, in some sense, is different from other living arrangements. 

8. Troxel v. Granville (2000): 

a. Lower ct. said grandparents could have visitation rights over the objection of  the sole-surviving parent, a fit custodial mother.  

b. Ct. found that violated mother's substantive due process rights.

c. Fundamental rights of parents to make decisions concerning the care, custody, and control of their children 

d. So long as a parent adequately cares for his or her children, there will normally be no reason for the State to inject itself into the private realm of the family to contradict a parent's decisions concerning childrearing.  

e. Similar to Roe – mother's right versus the states rights 

f. What if mother had been a crackhead?  Then probably a different result.  

9. What about if a parent refused treatment for kids? 
a. If parents DON'T have a religious reason for refusing treatment, then they are more likely to prevail.  Absent some showing that the parent is unstable or unfit, the parent is exercising judgment. 

b. If parents DO have a religious reason, then the court is less likely to hold for the parents.  Ct. maybe reluctant to allow parents to make "irrational" decisions based on religion. 

10.  Parham v. J.R. :  If a parent wants to civilly commit a child, the child is not entitled to a hearing.  Child entitled to some neutral review, but Ct. will trust doctors at the state hospital to do that. 


B. Scalia vs. Brennan on the Role of Tradition (Michael H. v. Gerald D.) 

1. Scalia, especially in these not clearly textual rights, we should stick close to the tradition b/c o/w we would be substituting our own values. 

2. Brennan thinks we should be more expansive b/c the cost of denying a right is more harmful then granting one.  Const. meant to be more flexible. 

3. This is an unusually candid disagreement. 

4. Scalia says where there is a tradition we should look at the most "specific level of generality" possible. 

5. If Scalia could find James Madison's definition of family signed by the rest of the framers, then he would probably use it. 

6. Brennan wants to abstract from tradition the general principle and apply that to new concrete facts. 

7. In this case, Brennan is saying that now we have technology to conclusively determine paternity, we should let that do so. 

8. In this case, Scalia says that if the Cal. leg. wants to change the traditional 

presumption of paternity, they can do so. 

IV. Death and Dying

A.  Cruzan Case: 



1. Majority Opinion – Rehnquist: 

a. Ct. held on the facts of this case, that discontinuation of life-sustaining procedures (artificial hydration and nutrition) was not constitutionally required. 

a. No living will or designation prior to incapacitation of anyone to make healthcare decisions for Cruzan

b. Const. protected liberty interest in refusing unwanted medical treatment – if you are competent

c. But even if there is an interest, have to balance liberty interest against relevant state interests to determine if Const. rights violated

d. Missouri's rule:  an incompetent's surrogate must show proof by clear and convincing evidence of the incompetent's wishes to be removed from artificial nutrition and hydration

e. Whether Missouri's clear and convincing ev. standard comports w/ Const. depends in part on what interests state wants to protect

f. Decision between life and death -  personal decision.  State can legitimately seek to safeguard decision by requiring a heightened evidentiary requirement

g. Due Process Clause protects an interest in life as well as an interest in refusing life-sustaining medical treatment

h. Case strongly suggests a fundamental right to refuse treatment in this kind of case, including life saving treatment like nutrition and hydration

i. Maybe a better question would be whether, Were she alive today, would she have wanted to be unplugged?  If she would, is the surrogate honoring her wishes? 

2. Dissent – Brennan, Marshall, Blackmun

a. Fundamental rt. to be free of artificial nutrition.  

b. Right not outweighed by any interests of the State.

c. Improperly biased procedural obstacles to that rt. are an impermissible burden.  

d. Only state interest here is general preservation of life. 

e.  Society as a whole not benefited. 

f.  No third party benefited

B. Washington v. Glucksberg (1997): 


1. Majority Opinion – Rehnquist: 

a. Issue & Holding:  Wash.'s prohibition against "causing" or "aiding" a suicide does not violate the Fourteenth Amd.  

b. 2 Features of  Subs. Due Process Analysis: 

i. DP Clause specially protects those fundamental rights and liberties which are objectively "deeply rooted in this Nation's history and tradition" and "implicit in the concept of ordered liberty" such that "neither liberty nor justice would exist if they were sacrificed." 

ii. A "careful description" of the asserted fundamental liberty interest. 

c. Question here:  Does the "liberty" specially protected by DP Clause include a right to commit suicide which itself includes a right to assistance in doing so. 

d. Such right has been rejected in nation's traditions, etc. 

e. "Right" to assisted suicide is not a fundamental liberty interest protected by DP Clause, also have to look at whether Wash.'s assisted-suicide ban is rationally related to legit. gov't interests.  Requirement met, rationally related to a bunch of state interests. 

f. State Interests: 

i. Preservation of human life.

A. Suicide is a serious public health problem, especially among vulnerable groups. State has an interest in preventing suicide. Suicide's relationship to depression. 

B. Protecting integrity of medical profession as healers, not killers. 

ii. Protecting vulnerable groups from abuse, neglect and mistake.

iii. Fear that permitting assisted suicide would lead to voluntary and involuntary euthanasia 

g. No fundamental right to ask someone to help kill you

2. O'Connor – Concurring: 

a. No generalized right to "commit suicide" 

b. States' interest in protecting those who are not truly competent or facing imminent death, or those whose decisions to hasten death would not be truly voluntary are sufficiently weighty to justify a prohibition against physician-assisted suicide. 

c. Palliative care is fine.  Dr. can give meds to the point that someone is almost uncs. 

d. What would she say if state denied terminally ill patients such palliative care?  Not so much.

e. This sounds a lot like undue burden analysis.  

f. Not an undue burden for terminally patients to get palliative care even in such doses that it might kill you. 

g. She might say it was an undue burden if such palliative care was unavailable. 

2. Stevens – Concurring: 

a. No right to commit suicide, but not every application of the statute would be valid.  

b. If no palliative care, probably would not find statute Const. But who actually knows?

c. Possibility for individual interest to overcome state interests. 

d. Potential individual interest in how one dies.
e. Sounds kind of like Douglas in Griswold – "right older than the Const.," etc.
f. Stevens is expanding the right – broader way to frame the issue. 



3. Souter – Concurring: 

a. Reframes question as whether statute "sets up 'arbitrary impositions' or 'purposeless restraints' at odds w/ DP Clause of the Fourteenth Amd."

b. Unenumerated rights begin w/ concept of "ordered liberty."  There's a continuum of rights to be free from "arbitrary impositions and purposeless restraints." 

c. Ct. should assess relative weights of contending interests, like common law method. 

d. Method should be subject to 2 constraints when Ct. is doing subs. dp review: 

i. Confine the values to those expressed in Const. or ones deeply rooted in nation's history/development or ones that we broke from and 

ii. Justification of law is so far from individual interest as to be pointless or arbitrary, then statute has to be struck down
e. Likes Harlan.  Common law tradition is inherently changeable.  Different take on tradition than Rehnquist

f. Method of looking at the problem is different – this got Justice Scalia to "blow his cork" 

g. Technically we aren't a common law country b/c we have a Const. BUT Souter wants us to use a different method – the common law method

h. Scalia says we arent' a common law country b/c we have a Const. Souter doesn't want to subvert Const. to common law, but that we should approach these questions with a common law methodology
i. When Framers mentioned Judges in Article III, they meant common law judges, that was the only kind they knew about

4. Breyer – Concurring: 

a. Does not agree w/ ct's formulation of liberty interest as right to commit suicide w/ another's assistance. 

i. Better formulation would be right to die w/ dignity – personal control over the manner of death, professional medical assistance and avoidance of unnecessary and severe physical suffering – combine

b. B/c terminally ill patients can get palliative care such that they can get enough pain-relieving drugs to kill them, this circumstance means that state law doesn't directly infringe on right to die w/ dignity. 

c. Doesn't agree w/ framing of issue.

d. Breyer says that this case doesn't present that issue, but that it is not as simple and narrow as Rehnquist and co. are making it out to be. 

C. Vacco v. Quill (1997) – Companion Case to Washington v. Glucksberg
1. New York law didn't violate Eq. Protection Clause by prohibiting assisted

suicide while permitting patients to receive life-saving medical treatment.

2. No violation b/c no like people treated differently.  Everyone allowed to refuse life-saving medical treatment, no one allowed to commit suicide.

3. Distinction is about cause and intent.  When you refuse treatment, you die of underlying whatever.  When you take the meds to die, the meds kill you. Note: the intent distinction seems specious to me.

4. If you are sick, should you have the right to refuse life-saving treatment?

5. Should you have the right to removal of the life-sustaining technology?

6. Should you have the right to doctor –assisted suicide?

7. What's the big difference between removal of the feeding tube and Dr. assisted suicide?

8. Glucksberg -  every single justice seems to be agonizing over this.

9. Palliative care includes any amount of pain meds, even enough to kill you.  The existence of this seems to keep the ct. from saying there is this right to suicide.

10. Maybe the distinction is that you don't have the right to have someone else help you end your life.

11. In addition to whether there is a line there are issues with the hypothetical list of horribles that go along with allowing physician assisted suicide.

12. Also think about issues of competency and surrogacy.

V. Other Substantive Fundamental Rights 

A. Roberts v. US Jaycees (1984):  Private orgs didn't want to allow women.  Ct. said that they had to give way.  Brennan wrote the opinion.  What about the Jaycees' right of association?  What would it take for Brennan to recognize a free association right?  He distinguishes between private rights of association, the more intimate ones and the sort of public ones like Jaycees and Rotarians.  

B. Kelly v. Johnson:  Rule regulating police hairstyle is not Unconst. No fundamental right (and a compelling state interest – police force is uniquely militarized.) Note: School dress code is like being in the police dept. 

C. Whalen v. Roe:  No fundamental right to not have your name listed on a dangerous prescription drug list.  At this time, computers were not what they are now.  Right claimed was right to informational privacy. 

D. Addington v. Texas:  To involuntarily commit someone to a mental hospital don't need proof BRD, need clear and convincing that the person is mentally ill and a danger to themselves or others.  Severe deprivation of liberty, but not punishment.

E. Youngberg v. Romeo:  Mentally retarded individual.  Mother sued mental hospital under 1983 for violation of his civil rights.  Ct. said that he had a liberty interest in not being physically harmed and not being restrained unnecessarily.  Said that he was entitled to enough habilition and training to enable him to as unrestrained as possible. You have a much stronger claim if the state is putting you in the facility as in this case.  
1.  More litigation on the right to refuse unwanted treatment.  Cts. say can't force you to undergo psychosurgery, anti-psychotics are a tougher case.  The right is there to refuse, but its unclear whether a compelling state interest that overwhelms the right and to what extent.  

F. KS v. Hendricks and KS v. Crane:  Ct. upheld KS statute that said you can move a sexual predator from prison to a mental hospital.  Govt. has to make some showing, but conviction of certain offenses are almost enough to show that you can be committed after your sentenced.  Ct. rejected ex post facto arguments.

Cluster 3 – Equal Protection

I. Preliminary Equal Protection Stuff


A. Equal Protection in General

1. Equal Protection analysis is much more comparative – it is not the state vs. the individual (that's substantive fundamental rights), it is x gets it and y doesn't and that's unfair.  Ex:  punishment for burglary is 3 years of jail time.  But if the law was that only blue-eyed people get 3 years of jail time and every one else gets a fine, then that would be an equality issue, not a subs. fund. rights issue. 

2. KEEP YOUR ANALYSIS OF THE TWO SEPERATE
3. Carolene Products: "Nor need we enquire whether similar consideration enter into the review of statutes directed at particular religious, or nation or racial minorities; whether prejudice against discrete and insular minorities may be a special condition, which tends seriously to curtail the operation of those political processes ordinarily to be relied upon to protect minorities, and which may call for a correspondingly more searching judicial inquiry." 
4. If you want a justification for why the court can not do Lochner analysis, but can do Griswold type analysis – look to that footnote. 

B. History and Overview
1. Origins

a. Unlike substantive due process, equal protection scrutiny was not usually concerned w/ identifying "fundamental values" and restraining legislative ends. 

b. Rational classification requirement readily satisfied

2. Warren Court Approach

a. 2 Tier Approach

i. Some situations evoked the 'new' equal protection, with scrutiny that was strict in theory and fatal in fact

ii. In other contexts, the deferential 'old' equal protection reigned with minimal scrutiny in theory and virtually none in fact.

b. Legislation required to have a far closer fit. 

c. Equal Protection became a source of ends scrutiny as well: legislation in the areas of the 'new' equal protection had to be justified by "compelling" state interests, not merely the much broader spectrum of "legitimate" state ends. 

3. Post- Warren Court Years

a. Ct. maintained strict scrutiny of racial criteria and heightened scrutiny of classifications based on sex, alienage and illegitimacy.  

b. Burger Ct. did not expand rts. further in less established areas of Warren Cts. "fundamental interests" Equal Protection stuff 

c. Two Tier level of review blurred

i. Rationality review applied w/ "bite" – Romer v. Evans
ii. New intermediate scrutiny – Craig v. Boren
	
	Rationality Review
	Intermediate 

Review
	Strict Scrutiny

	Means
	Rationally related
	Substantially related
	Necessary

	Ends
	Legitimate
	Important
	Compelling



C. Scrutiny of Means with Economic Regulations
1. Railway Express (1949): Classification has a relation to the purpose for which it was made and does not contain the kind of discrimination against which equal protection affords protection. (NY reg. draws line between ads of products by owners of the vehicle – permissible and ads in general – impermissible distraction to traffic.)  It is no requirement of equal protection that all evils of the same genus be eradicated or none at all.  Douglas, who wrote Lee Optical is fine with this.  Low level here is really really low.

2. Deferential Rationality Review

a. Williamson v. Lee Optical: Says really low level about Equal Protection as well.  As long as there is  nothing special about the people getting hurt, then the standard is really low level. 

b. McGowan: Sunday closing laws.  No viable Equal Protection challenge to the law exempting some business from having to close on Sundays.  

D. Low Level Review – Subst. Fund. Rts. vs. Eq. Protection
1. What's the difference between the low-level review?  There was no Lochner to run away from w/ Equal Protection.  So the "low" level of review for Equal Protection may not have ever gotten quite as low. 

2. Debate on the Court: Does the legislative intent or interest have to be the real legislative intent or interest that the drafters had in mind at the time the law was passed or can it be a more palatable interest that some lawyer made up seven years later for the argument before the Court? 

a. Brennan: it should be the real interest that the legislature had in mind when they passed the law

b. Rehnquist: It could be any old interest. 

c. This debate surfaced in the DCC cases, but the debate was really all about Equal Protection.  

II.  Suspect Classifications – Race Discrimination 


A.  Strict Scrutiny – Disadvantaging Racial Classifications 

1. Strauder v. West Virginia (1880):  Ct. overturned a law that barred African Americans from serving on juries.  

a. Ct. drew a distinction btwn a black man being tried by an all white jury (okay) and flat out excluding blacks from the jury pool by law. 

b. Ct. was also concerned both about society's interest and the juror who wants to do his civic duty.

c. Opinion emphasized the "common purpose" of post-Civil War amendments: "securing to the race recently emancipated all the civil rights the superior race enjoy."  

d. Note:  14th Amd. would not bar kicking people off for being female, underage, not owning property or not having sufficient education.

2. Korematsu v. United States (1944): Majority sustained, against challenge under eq. protection clause, a conviction for violating a military order during WWII excluding all persons of Japanese ancestry from designated west coast areas.  

a. Standard: All legal restrictions which curtail the civil rights of a single racial group are immediately suspect.  
b. That is not to say that all such restrictions are Unconst. It is to say that courts must subject them to the most rigid scrutiny.  
c. Pressing public necessity may sometimes justify the existence of such restrictions, racial antagonism never can. 
3. The Good, the Bad and the Ugly after Korematsu
a. Good:  Racially based qualifications must be reviewed by a standard of the strictest scrutiny.

b. Bad: While they say strict scrutiny, this passes muster b/c there is a sufficiently compelling gov't interest and it was sufficiently tailored. (Even though it wasn't tailored at all.  Example of massive over-inclusiveness.)

c. Ugly:  No one suggested rounding up the Germans on the east coast.  The internment wasn't just b/c the Japanese were of the "enemy race."  

4. Plessy v. Ferguson (1896):  Plessy was one-eighth colored and wanted to ride in the whites only car.  He did and was arrested.  Enshrines separate but equal doctrine in Const. jurisprudence.  No Eq. Protection violation. 
a. Majority:  There's a difference between social and political equality.  They would strike down a law that restricted political rights, but this law only affects social equality.  

i. Purpose of the 14th Amd. was only to give blacks political rights, not social equality.  

ii. And, it's not the Court's role to make social policy, which is what they said they would be doing.  

iii. Majority is also making another pragmatic point:  "If the two races are to meet upon terms of social equality, it must be the result of natural affinities…and voluntary consent of individuals." (Contrast w/ Chief Justice Burger's lang. in Palmore) 

iv. Even though this is separate, it is equal and no one is being stamped as inferior. 

v. Maj. reasoning is a bit inconsistent w/ itself.  It is a state law at issue, not someone saying they don't want black people in their house. 

b. Harlan's Dissent:  Const. is colorblind.  Thus, this statute should be struck down as unconstitutional b/c it is a state statute that classifies based on race.  (Note: Korematsu, Brown, Loving and Palmore would also all be unconst. under Harlan's principle of const. colorblindness.)  

B. Unconstitutionality of Racial Segregation

1. Brown I (1954): Plaintiffs argued that separate but equal cannot be made equal.  To reach their decision court looked at the effect of segregation on public education.  Education is the foundation of good citizenship.  Necessary to succeed in life. 

a. Separate but equal is inherently unequal.
b. Even though this case anchored itself on K-12 Ed., Ct. rapidly applied it to any form of segregation in a series of per curiam opinions referring back to Brown. 

c. Note: Not unlike the move from Griswold to Danforth to Eisenstadt
d. You could argue that Brown should be limited to just public education, but to do this, would have to argue that education is a fundamental right. BUT the court has never said that public education is a fundamental right. 

e. The State does not have to provide a public education, but if they do, they can't do it in "separate but equal" facilities. 

f. Minority children suffer the brunt of the detriment when public schools are segregated – big concern for Chief Justice Warren. 

g. Note:  This is a classically political opinion.  Warren waited until he could get all nine justices to sign on to one opinion.  He was afraid that even one dissent could give the impression that the decision was invalid.  Each justice signed their name individually to make it clear that they were not going to brook any claims that this decision was illegitimate.  

2. Brown II (1955):  

a. Issue: What relief is appropriate under Brown I?  

b. Schools should be integrated with "all deliberate speed." 

c. Commands of Brown II: 

i. Not enough to take segregation laws off the books. 

ii. Burden on the segregated schools to start integrating and to show a damn good reason if they are dragging their asses. 

iii. Even if the school wasn't sued, each school has an affirmative obligation to created a non-discriminatory school system

iv. Federal District judges were in charge of oversight, but schools weren't supposed to wait for a law suit, they were supposed to get moving on their own.

3. Two Strands of Racial Discrimination after Brown: 

a. Invidious racial discrimination – suggests a bad motive like malice. 

i. This is never okay. 

ii. As close as we get to Harlan's Constitutional colorblindness. 

iii. In Brown, the court said that the purpose of segregating schools was bad, thus school seg. and separate but equal was inherently invidious and thus unconstitutional. 

b. Korematsu strand 

i. Disadvantaging classification of racial discrimination

ii. Automatically suspect

iii. Standard of review is strict scrutiny.  

4. Bowling v. Sharpe (1954): Struck down seg. in pub. school in DC on 5th Amd. DP grounds.  Ct. said that even though 5th doesn't contain an eq. protection clause, there is a kind of phantom eq. protection component to 5th Amd. DP.   Note: Sometimes ct. does say that the Fed. has more latitude to discriminate than the states.  I.e. w/ respect to aliens – Fed. can discriminate a lot more.

5. Loving v. Virginia (1967):  Miscegenation statutes are unconst.  State argued that the law was not a violation of Equal Protection because it applied equally to blacks and whites and there was no disparate treatment. Ct. rejected this arg. Eq. Protection demands the most rigid scrutiny in criminal statutes. If they are to be upheld, they must be shown to be necessary to the accomplishment of some permissible state objective, independent of the racial discrimination which it was the object of the 14th Amd. to eliminate.  

6. Palmore v. Sidoti (1984):  

a. Case arose from a custody dispute where father argued kid shouldn't live w/ mother b/c white mother lived w/ a black man. 

b.  Burger said that race was an impermissible consideration even though it may be true that society would discriminate against a kid who lived in a mixed race household. 

c. Const. cannot erase private biases, but it WILL NOT tolerate them 

d. In a way, this case is really the death knell of Plessy. 
C. Integration Cases – Implementing Brown
1. Griffin v. Sch. Bd. of Prince Edward County (1964): Md. had de jure discrim.. County closed pub. schools to avoid integration and basically re-opened them as private schools. Clearly Unconst. after Brown.  S.Ct. said so. 

2. Palmer v. Thompson (1971): Same as w/ schools, but this time it's public pools.. Justice Black wrote this opinion too. S.Ct. says this Const. 

3. What's the different btwn Griffin and Palmer ? 

a. Schools vs. Pools? Pub. schools are maybe almost a fundamental right?  Schools are damned important, but not quite fundamental rt.

b. State said that it was dangerous and too expensive to maintain integrated pools.  (Note: Ct. rejected the private prejudice arg. in Palmore)

4. Green v. County School Bd. (1968): County implanted a "freedom of choice" school plan. Meant parents could send their kids wherever they wanted to.  Schools stayed pretty much segregated anyway. Ct said that Sch. Bd. had a duty to root out segregation root and branch. Ct. comes very close to saying that cts have an aff. duty to integrate. Note: they don't come right out and say this, but it's the closest they get. 

5. Swann v. Charlotte-Mecklenburg (1971):  School Busing Case. Question in this case was whether the dist ct. really had the full power that the Ct. said it did in Brown.  Burger said yes. 

6. Keyes and Milliken: 

a. The only way to create meaningful integration in education in a lot of Northern and Western schools was to create a larger geographic area to pull students from to integrate.  

b. Ct. said that this was okay in Keyes (1973) but not in Milliken (1974). 

i. Milliken was in the suburbs of Detroit and the city itself.  Judge wanted to pull students from all over the Detroit Metro area. 

ii. Keyes was in one city – Denver. 

iii. What's the basis of the distinction? It's an issue of moral culpability vs. an issue of how it works practically on the ground.  In Detroit, the suburbs were all independent political bodies (different towns, different school boards.)  In Denver it was all one school board and one accountable political body. 

iv. If as Ps atty, you could show that it was the state creating these seg. communities, or that there was collusion, etc. then you could probably persuade the majority. 

7. After the Integration Cases: 
a. Invidious racial or national origin discrimination is out.

b. Disadvantaging racial classifications, facially, by intent or by administration are subject to strict scrutiny.  
c. Once de jure discrimination has been established, there is an affirmative duty on the bad actor to clean up their act.  Not just to stop it, but to clean up the analogous pollution, so to speak. 

D. Discriminatory Purpose and Effect
1. Yick Wo v. Hopkins (1886):  San Francisco ord. saying that you can't operate a laundry in a wood building w/o a permit.  (Building had to be brick or stone.) 


a. No suspect class.  Gov't only needs low level rational basis.  

b. What made this Unconst?  It was enforced only against Chinese – white people could get a permit for wood buildings.  Yick Wo was imprisoned for running a laundry illegally and filed federal habeas petition. 

c. Way law was carried out made law Unconst.  

2. Purpose vs. Effect

a. To show an eq. protection violation, you have to show some state actor is motivated to discriminate based on race. 

b.  If you were P's atty. the only way to really argue this would be thru circ. ev., i.e. laws leading up to this, legislative history etc.

c. Yick Wo is circumstantial, but it was successful b/c the pattern there was overwhelming

d. The more disparate the outcome is, the better the chance that P challenging the law will win.  
3. Bottom line: Almost always have to show purpose intent or facial discrimination.  At least w/ the current court. 

4. Washington v. Davis (1976):  Disparate number of black applicants did not pass standard exam to become police officers.  

a. Ct. found that the test was reasonably related to the requirements of the police recruit training program.  Not designed or operated "to discriminate against otherwise qualified blacks."  

b. Essential elt. of de jure segregation is a "current condition of segregation resulting from intentional state action."

c. The differentiating factor between de jure and de facto segregation is a purpose or intent to discriminate.  
d. BUT a statute o/w neutral on its face must not be applied so as to invidiously discriminate on the basis of race.  Such discrimination can be inferred based on the way the statute is applied. 

e. Law neutral on its face and serving ends o/w w/in the power of government to pursue, is invalid under [equal protection] simply b/c it may affect a greater proportion of one race than of another. 
III. Affirmative Action - Advantaging Racial Classifications

A. Race Based Affirmative Action in Historical Context
1. Analyze these cases in the historical context of the school desegregation cases. 

2. Contrast the affirmative action cases with the language in Green and Swan saying that schools have an affirmative duty to take all kinds of measures to integrate (or at least desegregate) public schools. 

3. Contrast that view with Harlan's dissent in Plessy – the Constitution should be colorblind.

4. 1st case that made it to the Court was in 1974 against UW's Law School.  By the time this case made to S.Ct., the student had been allowed to take classes and had graduated, so ct. said non-justiciable political question.

a. Note: The ct. could have heard it under the same theory that they heard Roe.  Law school only lasts three years, etc. (Douglas dissented saying that it was justiciable and that it was Unconst.)

5. 2nd 1974 Case – BIA had a quota for a certain number of their employees being NAs.  Ct. upheld quota based on special place of Tribes in Const. 

b. Note: Could argue that same thing should apply for Af. Ams b/c of slavery, etc. 

6. Weird series of cases between Bakke and Grutter-Gratz.  FCC case came along and said that FCC could use Affirmative Action in determining broadcasting time. 

B.  Affirmative Action in Public Universities

1. Regents of UC v. Bakke (1978):  Court found quotas that UC Davis used unconst. racial classification.  Davis had 16 seats set aside for only minority candidates.  Bakke said unconst. Ct. agreed. Weird plurality opinion.  Powell talks about Harvard's program – race as a factor, but no quotas.  Harvard's program is okay, Davis' wasn't. 

2. Grutter-Gratz (2003): Michigan law school and undergrad cases.  Ct. said that could use race as one factor among many, but could not assign it a point value.  Diverse student body is good goal.  

3. Note: Ct. has big problem w/ people being overt about race-based classifications.  They seem to prefer Mich. law school and Harvard's hypocrisy where they are only trying to get a "critical mass" or race is "only one factor among money."

4. What level of scrutiny should be used? 

a. Ct. does not have one coherent standard for "advantaging racial classifications." 

b. Lethal Strict Scrutiny

i. Scalia-Thomas view – Const. colorblindness

ii. Source: Harlan's dissent in Plessy
iii. Can not use race to classify ever. 

iv. Scalia sees the affirmative action calculus in terms of some individuals getting hurt as a result of affirmative action

c. Vanilla-Traditional Strict Scrutiny

i. Race-based classifications are always suspect

ii. Kind of where the court is now. 

d. Strict Scrutiny Lite

i. Argument for a lighter touch:  vanilla strict scrutiny is always lethal – it's the same as colorblindness

ii. O'Connor uses a somewhat lighter touch when the classification is not disadvantaging.  Like undue burden analysis.

e. Mid-Level Scrutiny 

i. Brennan-Marshall in Bakke. (Although Marshall favored more of a sliding scale approach to levels scrutiny – based on the nature and context of the injustice.)

ii. Should use mid-level scrutiny b/c trying to remedy a past injustice.  Ct. not reviewing laws that have an invidious purpose.  

iii. Brennan-type arg: Majority (whites) can look out for itself.  Suspectness of class comes from being a perennial loser in the political process.  Certain likelihood that decision makers are going to misassess your qualifications based on race. 

f. Low-level rational relationship – no one on the court in favor of this

g. Note:  One of the reasons all of the justices favor mid-level scrutiny or higher is that they all realize that there are potential negative consequences (or very real ones – depending on which one you ask) of affirmative action:  dependency, infantilization of the class, outside perception that individual only got in b/c of affirmative action 

IV. Intermediate Scrutiny – Sex Discrimination and Other Quasi-Suspect Classes


A.  Sex Discrimination
1. Goesaert v. Cleary (1948):  Rejected an attack on Mich. law which provided that no women could obtain a bartender's license unless she was "the wife or daughter of the male owner."  Line drawn has a basis in reason.  It's okay for state leg. to draw sharp line between the sexes. 

2. Reed v. Reed (1971):  Ct. struck down law giving mandatory pref. to men as administrators of estates.  Ct. did NOT make sex a suspect class.  Said making mandatory pref. was arbitrary in this case.  
3. Craig v. Boren (1976):  Required important ends and substantially related means to justify sex-based discrimination.
4. J.E.B. v. Alabama (1994): Cannot systematically exclude people of one sex using peremptory challenges on juries.  Applied Batson rule about race on juries to sex discrimination.  O'Connor concurred in J.E.B. but said that gender was not totally irrelevant to some kinds of crimes.  Kanter's arguing that this case is wrong b/c there is just not a problem w/ sex discrimination in jury trials b/c you will end up w/ roughly equal numbers. 
5. United States v. Virginia (1996):  

a. Majority – Ginsburg: 

i. "Exceedingly persuasive justification" sounds a lot more like strict scrutiny than prior cases.  Ginsburg is at least nudging the bar higher.  

ii. Kind of like O'Connor's undue burden stuff in Casey.  Somewhere in between strict and intermediate If you accept the maj. factual premises, first the state decided to deny all access to women.  Then they did separate but grossly unequal w/ VWIL

iii. Ginsburg also says that the "exceedingly persuasive justification" has to be genuine.  Can't be a justification just cooked up for litigation. 

b. Rehnquist – Concurring:  Agrees w/ result.  Does NOT like it that Ginsburg wants to raise the bar to "exceedingly persuasive" 

c. Scalia – Dissent:

i. What's the point of sending women? They don't go into combat.  

ii. Educational model will only work in a single sex mode – and only among men. 

iii. You can't have separate but equal b/c not enough women would want to go there. 

iv. Only other alternative is to admit women, which would cause them to drop the adversative model all together. (Women want to cooperate) 

v. This is the death knell of ALL single sex education – public and private. 

vi.  Note: Ginsburg says in her first footnote that single sex pub. schools are fine. 

d. One of the differences btwn this case and the affirmative action in Ed. cases is that those cases did not deal with a baseline exclusion of any group, VMI had an express policy of not including women. 

e. VMI's policy was not to benefit women.  Affirmative Action cases were arguably to benefit racial minorities. 

B. Other Classes Subject to Heightened Scrutiny
1. Non-marital children:  usually mid-level scrutiny.  Gets confusing when alienage is tossed in there. 

2. Alienage

a. If legal, then state classifications are subject to strict scrutiny, unless the classification falls into public function exception.  

b. Federal classifications are subject to much lower scrutiny because the fed has powers to regulate aliens and there is no Equal Protection clause that applies to the federal government.  

c. Bottom line: Ct. usually says either strict scrutiny (states) or virtually no scrutiny (fed) 

3. Cleburne v. Cleburne Living Center, Inc. (1985): 

a. Majority: 

i. Holding: Mental retardation is subject to lesser standard of scrutiny than "quasi-suspect" class (what 5th Cir. held), but that even under lesser standard, city ordinance requiring permit to build homes for mentally retarded was invalid as applied in this case. 

ii. General Rule:  Under Eq. Protection – legislation is presumed to be valid an will be sustained if the classification drawn by the statute is rationally related to a legitimate state interest.  

iii.  Right standard to judge leg. that distinguishes btwn mentally retarded and others:  legislation must be rationally related to legit. gov't interest.  

iv. State may not rely on a classification whose relationship to an asserted goal is so attenuated as to render the distinction arb. and irrational. 

v. City doesn't require permits for lots of other types of specialized housing. 

vi. No rational basis for believing that home for the retarded would pose any special threat to the city's legitimate interests.

vii. Some elts of historic discrimination, but retardedness is not a suspect class. 

viii. BUT texture and feel of opinion is NOT low-level rational relationship like Williamson v. Lee Optical. Ct. is clearly putting burden on Gov't to justify the law. 

ix.  "Rational relationship w/ bite" or similar. 

b. Stevens and Burger – Concurring: Every law that places the mentally retarded in a special class is not presumptively irrational.  Differences btwn mentally retarded persons and those w/ greater mental capacity are obviously relevant to certain legislative decisions. 

c. Marshall, Brennan, Blackmun – Concurring: Rational basis test invoked today is most assuredly not same as the rational basis test under Lee Optical.  Level of scrutiny employed in an Eq. Protection case should vary w/ the const. and societal importance of the interest adversely affected and the recognized invidousness of the basis upon which the particular classification is drawn.  

d. Note: This suggests that there is a bifurcation at every level of Eq. Protection review: Strict and Fatal vs. Strict and Not so Fatal; Garden Variety Mid-level vs. VMI exceedingly persuasive justification; Lee Optical low level vs. this case

e. Note: Crossover between subs. fundamental rights and Eq. Protection

4. Age 

a.  Low level rational relationship – pretty much Lee Optical low level. Law does not have to be narrowly tailored.  Almost any state interest will do. 

b. Why? Age is much more mutable.  Everybody gets old. 

c. Also, old people are politically powerful – vote more, in general have more money, AARP, etc. 

d. Note:  Congress subsequently passed the ADEA – can be seen as proof of old people not needing counter-majoritarian court to protect them as much – they can get redress from legislature. 

5. Wealth, Poverty, Inability to Afford Basic Necessities of Life: 

a. Argument for Heightened Scrutiny

i. History of discrimination – debtor's prisons, vagrancy laws, etc. 

ii. Poor are a politically powerless minority, etc. 

iii. BUT the ct. has said that you do have a right to competent counsel, in theory.

b. Counter Argument – Not a Suspect Class

i. Wealth or lack thereof is mutable. The Myth of the American Dream.  

ii. Although there is a pretty entrenched underclass.  Sometimes people emerge from that underclass.  There is some mutability there. 

iii. Also, this whole discussion of "wealth" creates judicially unmanageable distinctions – making distributions of social welfare, etc. 

iv. We don't have much in the way of subst. welfare rights in our Const. 

c. Although wealth itself doesn't afford a Const. distinction, the ct. does keep those in mind. 

6. Current suspect classes are not a fixed list.  If you go back pre-1940s, race isn't a suspect class.  You can always try to persuade the court that some other group should be at some higher level of scrutiny that low-level:  If you are P, focus on immutability, lack of political redress, historical discrimination, etc.  

V. Fundamental Rights and Equal Protection


A. Overlap between SFR and EPFR 
1. If the state is going to distribute fundamental rights among its citizens differently, there better be a darn good reason.  It would probably have to pass strict scrutiny. I.e. if state decided that only green-eyed people didn't lawyers appointed to them. 

2. Are there rights that are fundamental only b/c of the Eq. Protection clause (alternative trigger)?  Yes.  

3. Substantive Fundamental Rights (Subs. DP)
a. Ex: Abortion – Women have a subst. fund. rt. to chose to have an abortion, but gov't doesn't have to provide money.  That is, gov't doesn't have to insure equal access to abortions. 

2. Equal Protection Fundamental Rights 

a. Textual Rights – e.g. 1st, 6th, 15th Amds. 

b. Not Clearly Textual Rights 

i. Rt. to vote – You don't have a SFR to vote on everything, but if the government says that this a question you can vote on then gov't can't arbitrarily distribute the votes.  This does not mean a state can't try to do it.  It just means that if they are going to, they'd better have a damned good reason.

ii. Rt. to an atty. at the first appeal. (Note: No right to an atty. for discretionary appeals. Ross v. Moffit. or for a cert petition.)  

iii. Right to serve on a jury. Strauder v. Louisiana.  

iv. Rt. to travel, rt. to migrate – Shapiro v. Thompson and Saenz v. Roe
v. Equality of citizenship, can't have subclasses of citizens – Zobel v. Williams
B. Vote Dilution

1. Harper (1966):  Overturning $1.50 poll tax.  Gov't argued that if you cared enough, you would find the money.  (States also tried literacy tests)  This does sound like a legit. and rational purpose.  This may even be a compelling state interest.  BUT this method of assuring voter aren't frivolous is both grossly over and under inclusive. (In reality, this was one of the many methods used to discriminate based on race.) 

2. Kramer (1969):  Have to own or lease property to vote in school districts.  Overturned by ct.  This has something of a class based motive.  Gov't said that since these were the people who had to pay the tax, they should get voted on the school board.  Also b/c it only represents one side of the electorate.  

3. Baker v. Carr: 1 person/1 vote – justiciable legal question. 

4. Reynolds v. Sims (1964):  Warren thought this was his most important opinion.  Remedy case. 

5. One person one vote was the basis of Bush v. Gore, which was relying on Reynolds v. Sims.   Basically ct. said that either you recount all of the votes the same way or you recount none of them and tolerate the chaos.  (7 justices went for this, not five. 2 didn't agree with ending the election.)  Counter-arg. is that people were denied their one vote and that the court should give it back to them? 

6. In all of these cases the court is saying that the vote, once given is fundamental, if they are going to distribute it unequally they have to have a damned good reason.
C. Access to Courts

1. There is something like a fundamental right of meaningful access to the court on things that are really really important – i.e. liberty, termination of parental rights, state subs. blood test in paternity case, divorce.  

2. "Poll tax" (filing fee) for getting into court is mainly to deter people. Court has said that this okay.  

3. Griffin v. Illinois (1956):  Held that a state must provide a trial transcript or its equivalent to an indigent criminal defendant appealing a conviction on nonfederal grounds.  Challengers in Griffin claimed that the resulting "refusal to afford appellate reviews solely b/c of poverty" was unconstitutional.  Due process and equal protection both call for procedures in criminal trials which allow invidious discriminataions.  In criminal trials a State can no more discriminate on account of poverty than on account of religion, race, or color.  Plainly the ability to pay costs in advance bears no rational relationship to a D's guilt or innocence and could not be used as an excuse to deprive a D of a fair trial.  
a. Dissent – Harlan: Eq. Protection emphasis misplaced and no violation of due process.  All that Illinois has done is fail to alleviate the consequences of differences in economic circumstances that exist wholly apart from state action. 
4. Douglas v. California (1963): Extended Griffin by holding that a state must appoint counsel for an indigent D for "the first appeal, granted as a matter of [statutory right], from a criminal conviction."  Rejected California's system of appointing counsel only after "an independent investigation of the record" and a determination that "it would be of advantage to the D or helpful to the appellate court to have counsel appointed."  Unconst. line draw here between rich and poor. 

5. Note: What is the proper Const. basis for cases invalidating economic barriers impeding access to the criminal and civil processes? Equal Protection or Due Process?

D. Education
1. San Antonio ISD v. Rodriguez (1973): 

a. Poor citizens lose.   Legal citizens lose fighting the property tax system that funds education.  Disparate funding of public schools thru property tax system not unconst. 

b. The majority did leave open the possibility that if there was a really gross disproportion between the rich and poor that might be a problem.

2. Plyler v. Doe (1982):  

a. Texas law that said the children of illegal aliens had to pay like out of district kid if they want to go to public school. No free education for them. Children of illegal aliens win.  State can't deny public education all together.  

b. Ct. sort of reaffirms Rodriguez by saying that education is not fundamental for Equal Protection purposes. 

c. Level of Review – Brennan says that it's mid-level scrutiny.

i. Remember that this case is pre-Cleburne so no precedent for rational relation w/ "bite" 

ii. Brennan does acknowledge a const. based distinction between legal and illegal kids.  

iii.  Brennan also points out that eq. protection is not a fundamental right and illegal aliens are NOT a suspect class like legal aliens. 

iv. BUT Brennan does talk about the importance of ed. and that many of the kids will stay and become citizens and that denying them education would be condemning them to a permanent under class. 

d. There is a quasi-suspectness b/c the kids are not illegal by their own choice + lack of education condemning them to underclass = Witch's brew that gets Brennan to mid-level scrutiny. 

e. Dissent: Gets really upset about this and does say flat out that Brennan is using mid-level or at least heightened scrutiny.  Dissent also says that Plyer is a one-off and that it isn't good law.

3. Why the Difference? 

a. The kids in Rodriguez are getting some education, albeit not good ed. 

b. The kids in Plyler are totally cut out of the education system if they can't pay. 

c. Maybe basic bare-bones education is fundamental, though ct. says it is not a fundamental right. 

4.  Martinez v. Bynum (1983):

a. Rejected facial attack on Texas law authorizing school districts to deny tuition-free ed. to minors who live apart from their parents and whose presence in the district was "for the primary purpose of attending the public free schools."  

b. Powell's maj. opinion found this a valid "bona fide residence requirement" 

c. This case was really about stacking districts b/c of football.  Justice White was still on the court so he understood the importance of football. 

5. Kadrmas v. Dickinson Public Schools (1988):   

a. Ct. followed the lead of Rodriguez rather than Plyler  

b. The decision upheld a provision under which North Dakota permitted local school boards to assess a user fee for transporting students to and from public schools.  

c. O'Connor's majority opinion, relying on Rodriguez rejected an argument that strict scrutiny should apply on the grounds of wealth discrimination or the presence of a fundamental interest in education.

d. She described Plyler as having applied the intermediated or "heightened" standard of review normally used for classifications based on sex or illegitimacy, but attributed that to the unique circs of that case:  "Unlike the children in Plyler, Kadrmas has not been penalized by the gov't for illegal conduct of her parents." 
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