I. Overview


A. Consumer Credit Protection Act


B. Time Line


C. Court Systems


D. Interest


E. ORS Chapter 82


F. ORS Chapter 20

II. Family Expense Statutes


A. General discussion



1. Case study.



2. To enforce with family expenses, what needs to be shown.




a. Itemized lists of everything purchased to show it was not loans, or gifts or otherwise not associated with family expense.




b. Can only be used for items purchased while married, not after divorce.




c. Plaintiff has burden of proof to show each line item was a family expense.





i. Family expenses benefit the whole family, even if used by only one member (i.e. clothing, tools, etc).





ii. Finance charges and interest are only the responsible of the contracted party.  Non-signing spouse has vicarious liability - only for principle balance, not interest (which is based on the contract)




d. Have to itemize out interest from charges.  Family expenses are responsibility of either, joint or severally, but interest is not.



3. Does the Truth in Lending Act supersede the Family Expense Act?




a. Very little case law.




b. Minnesota says TLA does not supersede, and the non-signing spouse can be held vicariously liable for the expenses.


B. ORS108.040



1. Vicarious liability statute




a. Non-contractual party is legal responsible for responsible [vicariously] for family expenses.




b. Not liable for charges arising out of the contract: finance charges, attorney's fees, late fees, etc. 




c. They are responsible [vicariously] for the state imposed interest rate (9% in Oregon).



2. After the separation of one spouse from the other, you can no longer obligate one another.




a. Evidence of separation are set in statute.


C. Many states have this statute.



1. Some are "family necessity", not "family expense"



2. Only applies to contractual obligations, not for tort liability.


D. SOL: None in the statutes.  Most likely 6 years, because it is based on contract law (SOL for breach of contract is 6 years)

III. Anti-Holder in Due Course Statute


A. Common law: If a seller sells the sales contract to a third party, the consumer had no claim against the holder of the contract (finance company) if something went bad with the seller.



1. Can not assert defenses against the finance company (withhold payment) if there was a problem with the consumer good (even if it's a piece of crap)



2. Also can not make claims against the seller regarding the financing.


B. ORS 73.3020 codifies.


C. Negotiable instrument: an agreement which is signed by the person who is to make the payments (obligor) who has promised to pay a sum of money on demand or over a particular time, either to a third party or whoever holds the negotiable instrument.



1. Sales contract



2. Promissory note



3. Any evidence of indebtedness


D. Holder in due course: a person who takes a negotiable instrument for value, in good faith, and without any notice that it is over, in default, been dishonored or has any defense or claim to it by a third party.


E. FTC Rule on Preservation of Consumer Claims (16 CFR 433 - the "Holder" rule)



1. FTC comes in and says it is UNFAIR to sever the obligation to pay from the right to assert any claims or defenses against the seller.



2. FTC says assertion of claims or defenses must transfer with the obligation to pay.




a. Finance company then become party to any claims or defenses the consumer has against the seller by means of the sale of the negotiable instrument.




b. Does not create a claim or defense, just a window where the consumer can transfer the suit to the finance company.


F. Rule - 16 CFR 433



1. Seller has to disclose to the holder of the contract that the consumer may have claims or defenses against the contract.




a. Takes away the "I didn't know" defense - NOTICE.




b. Notice is required to be put into the contract by the seller, even though the notice is going to the finance company.




c. If notice isn't in there, then finance company is not party to the Holder Rule, and the buyer is responsible.  This, however, violates the FTC Rule.





i. Consumer has no remedy for FTC Rule - no private remedy under the statute.





ii. FTC would have to take action on behalf of the general public.



2. FTC Rule applies only to:




a. Businesses which is selling or lending money for personal, household or family use. AND




b. Entity/seller has to be a creditor as defined in the truth in lending act. AND




c. Transaction had to involve either:





i. Finance charge OR





ii. More than four installments.



3. Definition of creditor is meant to exclude small mom & pop shops.



4. Can also enact with sellers who consistently "body dragging" (i.e. heavily recommending) to a lending company which is not actually associated with the seller.



5. FTC rule limits claims of the consumer to the amount already paid by the consumer.


G. Oregon Holder in Due Course Statute (ORS 83.820)



1. Doesn't attack the holder in due course doctrine through notice.



2. Instead, focuses on concept of negotiable interest (HIDCD only applies to negotiable instrument).




a. Requires every seller to put on the contract the term "consumer paper".




b. By definition a "consumer paper" is not a negotiable instrument



3. Oregon allows most claims and defenses to be brought against a finance company, including rescission of the contract.



4. Oregon limits the amount a consumer can claim to the amount unpaid under the contract.




a. Seem to be able to piggyback the state and federal claims to get full amount - paid and unpaid.




b. No case law has tried this.

IV. Deceptive Trade Practice 


A. Oregon Unlawful Trade Practices Act (ORS 646.605)



1. Alternative to common law fraud.  Prohibits 55 specific types of conduct in consumer transactions.



2. Parol evidence rule does not keep a consumer from making a UTPA claim (for, say, a consumer who signs an "as-is" contract based on oral affirmations of quality).



3. Liberally construed in favor of the consumer



4. Elements for the Scope:




a. Person who




b. In the course of business, occupation or vocation (in the business of)




c. Advertises, offers or distributes 




d. By Sale or by rental




e. Any real estate, goods or services,




f. That may be obtained primarily [customary] for personal, family or household purposes. (think truckload of potatoes - a pound of potatoes is for families, a truckload is for business)




g. Misrepresents the good or service (Willful misrepresentation)



5. Not applicable between businesses.



6. Representations of goods and services: verbal, written, omission, marketing collateral, etc.



7. Statute of Limitations: 1 year from discovery



8. Jurisdiction: State court.  Oregon Revised Statute.


B. Damages:



1. Ascertainable loss or $200, whatever is greater.



2. Ascertainable loss (def.): capable of being discovered or observed, even if you can't but a particular dollar amount on it.


C. Bodin v. B&L Furniture



1. Used mattress stated as new.



2. SOL questions - SOL starts running at discovery, not from the sale.



3. Standard for SOL discovery: discovery is when there is sufficient knowledge to "excite attention and put a party upon his guard or call for an inquiry"


D. Searle v. Exley Express



1. Family or household use tested.  Truck bought for family business was not a household use.


E. Weigle v. Ron Tonkin Cheverlot



1. Reduction in value of a car due to it being "used" was known, even though it couldn't be calculated.



2. This was ascertainable loss.  Plaintiff receives $200 (statutory minimum)



3. Crooks v. Payless Drug Stores - plaintiff drives to Payless based on advertisement of razor blades.  Damages were ascertainable ($2), so Crooks got $200 - plus $50,000 punitive damages and attorneys fees.  OR Supreme Court did not uphold punitive damages. 


F. FTC Rule Concerning Credit Practices (16 CFR 444)



1. Outline of things which are improper to put in a contract, as they are subject to abuse.



2. Applies to all entities subject to FTC regulation.



3. Elements:




a. Creditor must be a retail installment seller or lender




b. Who offers consumers on a deferred payment basis or pursuant to a lease-purchase arrangement.




c. Creditor must be a lender, in the usual business of lending money to consumers




d. Recipient must be a consumer who acquires goods, services, or money for personal, family or household use AND




e. Creditor must have entered into a contract with the consumer which violates a provision of the FTC Rule (outlined in 16 CFR 444)



4. Unfair practices:




a. Confession of judgment or waiver of notice is in the contract.




b. Contract allowing creditor to act as attorney (warrant of attorney)




c. Contract waiving rights to exemptions from collection.




d. Contract waiving rights to exemptions from wage garnishment




e. A nonpossessory nonpurchase money security interest in household goods. - i.e. require collateral of household items for a loan for another purpose.





· Why?  Because the value to the creditor is very little.  It works only as a punishment for the borrower.





· Possibility of abuse is too high.





· List: clothing, furniture, appliances, one radio, one television, linens, china, crockery, kitchen ware, personal effects including wedding rings.



5. Balancing - lenders get to have all the information needed to make the best possible credit decision, based on balancing credit factors.  Key is BALANCING.




a. This is not carte blanche




b. Discriminatory factors are not allowed.  Those factors are listed out in the Federal Credit Reporting Act.




c. Also another category of information which is allowed to be known, but may inadvertently put forth unallowable information.

V. Federal Consumer Protection Acts


A. Credit reporting - Fair Credit Reporting Act.



1. People involved and defined:




a. Furnisher of information





i. Time bar - consumer reports can not issue obsolete information.





ii. 10 years from date of bankruptcy filed, type of bankruptcy, and whether the bankruptcy was removed.





iii. Civil suits, judgments, records of arrest can be kept 7 years from date of entry or until the governing statute of limitations expires.






· SOL for judgment in Oregon is 10 years, can be removed for another 10 years.





iv. Paid tax liens - 7 years from date of payment.





v. Accounts placed for correction or charged off for loss - 7 years.






· 1681cc - "charged off" or placed for collection (internal or external) starts 180 days from the date of the delinquency immediately preceding the date of the collection placement.  Count back from turn over to collection agency to the last notice of delinquency and back again 180 days.





vi. Any other adverse information - 7 years. (no limit on GOOD information)





vii. Convictions of crimes, no limit.






· You can get expunged (maybe), except for sex crimes and felonies.






· May also be able to get record sealed of conviction once expunged/time served.





viii. Note: SOL for breach of contract is 6 years.





ix. Exception to these SOLs is a credit transaction or writing of a life insurance policy with a face value of >$150,000. (mortgages?) allows examination of credit with no time limit.  Rules on obsolete information are not applicable.





x. Credit reports for the purpose of employment, obsolete information is not time barred if the employment will pay more than $75,000 per annum.




b. User of information - limited permissible uses of a credit report




c. Consumer Reporting Agency (aka Credit reporting agency): an agency which regularly engages in gather information and evaluates that information to issue a consumer report.





i. Consumer report is a report (written or oral) issued by a CRA bearing on a consumer's credit worthiness, credit standing, credit capacity, character, general reputation, personal characteristics or mode of living. (there's some circular logic)





ii. Exceptions: reports containing only information of transactions and interactions with consumers are NOT consumer reports.





iii. Any approval of an extension of credit by a credit card issuer is not a consumer report.





iv. Must take "reasonable" procedures to avoid reporting obsolete information - what a reasonable person would do under the circumstances.





v. Must also take reasonable procedures to ensure maximum possible accuracy.






· Reports which are technically accurate, but nevertheless misleading violate this provision.




d. Consumer - an individual (not a business).





i. Businesses have different credit reporting agencies (Dunn and Bradstreet)





ii. Businesses are not subject to the FCRA.




e. Consumer report - can only be given for allowable purposes only which are:





i. Personal, family, or household purposes





ii. Employment





iii. Response to a court order





iv. Response to written instruction of a consumer





v. Collection of credit





vi. Eligibility for government license





vii. Request for credit by a consumer





viii. Child support reasons for a consumer




f. Investigative Consumer Report = involves individual interviews, etc.



2. Credit Service/Repair Organizations



3. Oregon Law (ORS 646.380)



4. Federal Law (15 USC 1679)


B. Fair Credit Reporting Act (15 USC 1681) - tells a credit grantor what they can and can not consider when determining if credit should be extended.



1. Heart of the act is the consumer's ability to dispute errors of a consumer report - investigation is required. (Consumer must report error to CRA, not finance company or other third parties)




a. Results of investigation must be reported to the consumer.




b. Incorrect information must be corrected or deleted - once this has been done, it can not be re-inserted unless notification to consumer and opportunity to dispute is allowed.




c. CRA must provide updated reports to all past requester for the past two years.




d. If there is a failure to do a reasonable investigation, the consumer has a right to collect damages under the FCRA.




e. Standard of care is for negligence - reasonableness.



2. Maximum fee to get a credit report is $9, but no charge if you were denied credit, think there was fraud, are unemployed and seeking employment within 60 days.




a. One free credit report per consumer per reporting agency each year.




b. Still have to pay for the credit score "numerical value based on actuarial/statistical data which predicts default.




c. "Key factor" - all relevant factors effecting credit score for an individual, listed in order of importance (no more than four)



3. Consumer has the right to block their name through the CRA from unsolicited offers of credit received. - Sect. 1681b(e) is how consumers elect for this.



4. FCRA has short time periods for action.




a. 5 days from report of error to respond to complaints of the errors.




b. 30 days to do investigation, extendable by 15 days if additional information is sent in by the consumer.




c. 5 days to tell consumer result of investigation.





· Includes - at request of consumer - the procedure for reaching the conclusions.




d. If no modification is done to the report, the consumer can place a statement on the credit report as to why the consumer thinks there is an error.




e. CRA can opt to not investigate if they determine the dispute is "frivolous" (consumer must be notified as such).  But, they are on the hook for the FCRA if it turns out the dispute was not frivolous.



5. 1681s-2(a)(7) - applies to financial institution, requiring them to notify the consumer when negative credit information is reported on the consumer to the CRA.



6. Furnishers of information can not provide information which they know is inaccurate - credit information provider is liable for false information as well.




a. If incomplete or inaccurate information is provided, the provider of information must notify the CRA of the mistake.




b. Furnisher has to notify the CRA of any information disputed by the consumer.




c. Furnisher has to notify the CRA if the consumer cancels a credit account voluntarily.




d. Furnisher has to notify CRA of delinquency date if an account is delinquent - needed to compute the 7 year requirement for obsolete information.





· No private right of action for violations of any of these requirements.  Only FTC can enforce.



7. Fraud Alerts under FCRA




a. Consumer's right to notify the CRA (by telephone is OK) if they reasonably believe they have been (or could be) the victim of identity theft.




b. Notifies all perspective users that the consumer may be the victim of fraud or identity theft.




c. Active for 90 days.




d. Consumer gets a free copy of the consumer report.




e. One call fraud alerts and Extended  fraud alerts.




f. Extended fraud alerts stay on the file for 7 years, and consumer gets 2 free copies of the report within the 24 months following the alert.




g. Effectively has the consumer blanketly refuse increased credit limits, completely refuse new credit without a call to the consumer and reasonable confirmation that the consumer is the person requesting the additional credit.




h. Active duty alert - alert for a person in the military who will be on active duty for 12 months or more.



8. Can't print more than the last 5 digits of a card number (credit card or debit card) on electronically printed receipt.  FCRA requirement.



9. Blocked information - consumer who is victim of identity theft can attempt to block the CRA from publishing any information which is due to the identity theft.




a. Consumer has to provide documentation of the identity theft and property identification.




b. Must also identify the information which needs to be blocked.




c. Consumer must submit an identity theft report (affidavit and police report).



10. FCRA damages -




a. JDXN in any state or federal court.




b. Damages for willful, negligence or knowing violations.




c. No strict liability.




d. Punitive damages are possible.




e. Attorneys fees are possible.




f. Unknowing violations:  Actual damages = out of pocket expenses, non-pecuniary losses such as emotional distress (no monetary loss needed to show emotional distress claims)




g. Knowing violations have damages between $100 and $1000, and liable for actual damages or $1000 (whatever is greater) to both a real person consumer and the CRA.




h. SOL is 2 years from date of discovery, Statute of Repose of 5 years from incident.




i. Consumer can not bring action for defamation, slander or invasion of privacy except for false information furnished with malice or intent to injure the consumer, determined under state law.



11. Fair and Accurate Credit Transaction Act of 2003 (16 CFR 602)




a. Federal Reserve Board (FRB) enacted regulation (all of which are either 12 CFR xxx or 16 CFR xxx)



12. Spencer v. Spencer



13. Nelson v. Chase Manhattan Mortgage Corp.



14. Hodge v. Texaco, Inc.


C. Credit Discrimination - Equal Credit Opportunity Act 



1. Equal Credit Opportunity Act (15 USC 1691)




a. Prohibits discrimination on a prohibited basis.




b. Can't use words, models or symbols which suggest discrimination.




c. Effects test - if the effect is discriminatory, it is prohibited.




d. Does allow for exceptions to bring up traditionally disadvantaged groups.




e. Applies to any person who regularly provides credit.  





i. INCLUDES BUSINESS CREDIT.





ii. Exceptions: securities, incidental, utilities, and governmental credits.  Not exclusion from the underlying prohibition, but exceptions.




f. Incidental credit: credit that is not made pursuant to credit card, not subject to a finance charge and not payable by an agreement of more than four installment charges (i.e. not subject to Truth in Lending Act).





i. Creditors for incidental credit can get information on sex, spouse, marital status and how income is derived.





ii. Also exceptions for record retention, etc.





iii. Main consideration is that of doctors who allow patients to pay over time.  Credit is incidental to medical care.




g. Prohibits discrimination in any credit transaction.




h. Requires some type of "credit" extended





i. No finance charge, interest, or payment schedule required, just the deferment of payment over time.





ii. Does not include checks (Roberts v. Wal-Mart Stores, Inc.)




i. Defined list of discriminatory/prohibited practices (ON FINAL)





i. Race 





ii. Color





iii. Religion





iv. National Origin






· Can ask immigration status.





v. Sex





vi. Age (except for ensuring over 18)





vii. Marital Status / information about spouse






· Unless: spouse will be allowed to use the account, spouse will be contractually liable to the account (statutory liability doesn't count), or you and spouse live in a community property state.






· Marital status can be asked on an application for individual, unsecured credit ONLY if you live in a community property state.






· For non-individual, or secured credit, marital status can be asked, but only married or unmarried.






· Can't ask about child bearing or rearing, but can ask ages of dependants.





viii. The fact that all or part of income derives from public assistance.





ix. The fact than an applicant in good faith has commenced an action under Consumer Credit Protection Act (including ECOA or FCRA)




j. Requirement to give notice if credit is refused (not required if alternate credit terms are accepted)





i. Must be in writing.





ii. Must include name and address of creditor





iii. Must have a statement of rights under ECOA





iv. Must have a statement of the specific reasons of denial (or a statement on how to find out the reasons)






· No more than four reasons required.






· If denial was based on CRA report, then the name and address of the providing CRA must be disclosed.




k. What CAN you ask?





i. Age is OK, as long as it is to ensure they are old enough to enter into an obligation, but can not use it to discriminate based on age.





ii. Can ask if you have a phone, but not if it's in your name.





iii. Can consider credit history, but not the credit history of the spouse.





iv. Immigration status.




l. How to decide who gets credit and who doesn't.





i. Can't use prohibited basis.





ii. Can't refuse to give an account in a birth-given name, a spouses sur-name or a hyphenated surname.





iii. Can't terminate an account if name is changed, but can request a re-application.





iv. Co-signer is OK if you are not actually qualified for the credit.  If you do qualify for the credit, you can not be required to have a co-signor.




m. Damages





i. Creditor is liable for actual damages to the consumer (financial out of pocket cost, injury to credit reputation, mental anguish, humiliation, embarrassment).





ii. Punitive damages up to $10k - wanton, malicious, oppressive or in reckless disregard to ECOA.





iii. Punitive possible without actual damages.





iv. SOL: 2 years from date of violation.  No discovery doctrine.





v. Defenses: inadvertent error (unavoidable, unintentional, despite reasonable efforts to prevent the error - must be proved by creditor), reliance of Federal Reserve Board rules.



2. Federal Reserve Board Regulation B (12 CFR part 202)



3. Official Staff Commentary (12 CFR part 202, Supp. 1)



4. Discussion



5. Statute



6. Regulation B (12 CFR 202) - Equal Credit Opportunity Act


D. Regulation E (12 CFR 205) - Electronic Funds Transfer Act


E. Regulation Z (12 CFR 226) - Truth in Lending Act.



1. Roberts v. Wal-Mart Stores

VI. ECOA


A. Odometers



1. Federal Odometer Requirements Act (49 USC 32701)




a. Need to disclose odometer reading.




b. If you don't know if odometer is correct, you must state so.




c. Only applies to leases over 4 months





i. Lessee must supply odometer information.




d. Treble damages for violation.



2. NHTSA Regulations (49 USC 580)



3. Discussion



4. Statute



5. Regulation



6. Alley v. Chrysler Credit



7. Orca Bay Seafoods v. Northwest Truck Sales



8. Shaghoian v. Aghajani



9. Nelson v. Cowles Ford, Inc.

VII. Electronic Fund Transfers


A. Electronic Funds Transfer Act (15 USC 1693)



1. Aka Fair Funds Transfer Act (1979)



2. Provides guidelines and basic rights and responsibilities to consumers who use EFT system and institutions which use EFT systems to debit or credit the account of a person.



3. What is "account"?  A demand deposit. (checking, savings, asset account established for personal, family or household account)



4. "Consumer" is a real person.



5. "Access device" is a card, code or other means of accessing a demand account which can be used to initiate an EFT.



6. "EFT" - electronic funds transfer.  Computer, magnetic tape or telephone (but not talking to a person) which can authorize an institution to debit or credit account.




a. Includes debit cards, whether or not used at an ATM.




b. Does not include payment by cash at an ATM.




c. Does not include checks or any other type of paper.



7. Unauthorized EFT is initiated by a person other than a consumer who does not have access to the account, where the consumer does not benefit and the consumer did not authorize it.



8. Debit cards can only be issued in response for a written or oral request, or a renewal of a previously accepted access device issued by the institution.




a. Bank can only issue unrequested card unless it is unvalidated.





i. Must require validation that the correct consumer has received the correct device.





ii. Usually personally identifiable data, can also be photo identification or finger print.





iii. Burden on the institution to take "reasonable means" to ensure the identity of the consumer.




b. It must come with instructions on how to validated as well as how to get rid of it.



9. Myriad of disclosures for consumer on this (and other credit cards).




a. Name, address, telephone to call if debit card is lost.




b. Business days




c. Fees




d. Summary of rights to receipts and statements.




e. Right to stop payments




f. Liability statements




g. Maximum withdrawal amounts




h. Summary of rights.



10. Errors - must have ability to report errors or omissions.



11. 12 CFR 206 - rules for unauthorized transfers - nuts and bolts.




a. Up to $50, $500 or unlimited liability.





i. $50 liability is notification within 2 business days of discovery of unauthorized EFT. (lesser of $50 or amount actually lost) - always a question of when the charge was "discovered"






· Negligence doesn't count - consumer will not be penalized for negligence (such as putting PIN code on a card.





ii. For "untimely" notice, consumer's liability shall not exceed the lesser of $500 or the SUM of: 






· $50 or amount of unauthorized transfers that occur within the two business days (whichever is left) AND






· The amount of unauthorized transfers that occur after the close of two business days and before notice to the institution (provided that the institution establishes that these charges would not have occurred if they had notice.




b. The consumer has no liability for loss occurring after notice to the institution


B. EFT Liability for Institutions/Banks



1. Minimum and maximum damages listed - similar to consumer credit acts.



2. Class actions possible



3. Court costs and attorney's fees possible.



4. No liability if:




a. No funds in the account.




b. Bona fide error/malfunction on institutions part.




c. Garnishments/legal process on funds




d. Transfer exceeds established credit limit.




e. EFT terminal has insufficient funds.




f. Act of God.



5. Preponderance of the evidence.



6. Treble damages possible - like odometer.


C. SOL on EFTA claims: one years from date of violation.  No "discovery" rule.



1. When is the violation?  We don't know - no case law.  



2. Could be the date of the wrongful access or prevention of access.



3. Could be the date the statement is received if there is an error in the statement.


D. Federal Reserve Board Regulation E (12 CFR 205)


E. Truth in Lending Act (TILA)



1. Requires all creditors to make uniform disclosure terms, in a uniform way and in a uniform place.



2. Goal: consumers across the country will be looking at identical credit terms for identical products, allowing consumers to be able to shop for the best credit program.



3. Regulation Z - 12 CFR 226 - for enforcement of the TILA.



4. Applicable only to "regular" creditors - those who regularly extend consumer credit.




a. Consumer is a person only.




b. Credit for personal, family or household use.




c. Credit defined as repayment of debt with either a finance charge or payments in more than four installments. (Defined by Federal Reserve Board)




d. Creditor who regularly extends credit is one who extends credit more than 25 times in the previous calendar year (accounting transaction test)





i. Unless, you are extending secured credit - then it's 5 extensions of credit.





ii. Secured credit - credit secured by consumer's principle dwelling place.





iii. When determining creditor status, you can add on secured credit to unsecured credit to see if you get over 25 unsecured transactions.





iv. Doesn't go both ways - can't add unsecured to secured to get more than 5 secured transactions and to be a creditor - must get over 25 hump.



5. Federal Box




a. Goldberg v. Delaware Olds - TILA case.  Goldberg claimed  TILA violation from including the bank's set-off claim within the Federal Box.





i. The purpose of the Federal Box is to give the consumer an easy to find, easy to read version of the financial terms.





ii. This can include a Bank's security interest, per Goldberg v. Delaware Olds.




b. Finance charge and annual percentage rate have to be disclosed more conspicuously than other terms (except the Creditors name).  These are the two most important items.





i. APR is defined as the percentage of your payments over the course of the year which are going to finance charges (interest, credit insurance, credit life/disability insurance, other fees which would not be included if you paid cash).





ii. Disclosures have to be made before the consummation of the contract.






· When is a contract consummated??  "when the obligor becomes bound under state law" (usually at signing).






· Purpose of TILA is to allow you to shop for the best credit deal - can't do that if you don't get the information prior to signing the contract.




c. Must disclose the name of the finance company.





i. Conduit Theory - finance company was using the seller as a conduit to get to the buyer.





ii. Even if this finance company will immediately change.




d. Must disclose amount financed - the principle amount - any principle which is paid by the creditor.  Must also be SEPARATE from other items.





i. Must use term "Amount Financed" (nothing more, nothing less)





ii. Need to know what the itemization is for the amount financed, but you can't include this in the "federal box"




e. Payment schedule - number, amount and timing for repayment.





i. Some exceptions for payments payable on demand.




f. Total Payments (Slottee's most important term) must be disclosed.




g. Prepayment terms must be disclosed.





i. Rule of 78s - weighting of finance charges in favor of the creditor.  How they prepared the charge for prepayment.





ii. Rebates in case of prepayment.




h. Originally, TILA required a statement of the security interest with the Finance Company - not the seller (most contracts originally listed seller as having security interest).





i. No longer require a description of the security interest, though (too many different types).





ii. The security interest now must say, however, that "after acquired property" also attached to that security interest (i.e. new tires, new stereo, etc.)




i. Acceleration clause - if the creditor has the right, on default, to demand full payment rather than wait for each payment to default and sue each month.



6. Open ended (credit cards) versus Closed Ended (auto contracts)




a. Open ended credit 



7. Late charges - must be disclosed under TILA.




a. When is a late charge considered a finance charge?  




b. It is NOT a finance charge when it is assessed for unexpected late charges prior to listing an account in default.




c. It is masked (and not protected) as a finance charge when you know someone can not pay on time, and do not put the account in default, but rather let late charges accrue.




d. In order to ensure a late charge does not slide under TILA by sending follow up letters, putting account in default, etc.



8. TILA only applies to written agreements, except for finance changes.



9. TILA needed for:




a. Oral or written agreement with finance charge




b. Written agreement more than four installments.




c. May still be an enforceable contract otherwise, but must be this way for TILA to apply.



10. TILA Damages




a. Actual damages, or minimum $100, maximum $1000.  Twice the amount of finance charge, up to $1000.




b. TILA Reform Act





i. Got rid of "Conduit Theory" - instantaneous assignment





ii. Statutory damages are between $100 and $1000 for open-ended credit, except for closed-end credit with security interest in dwelling which is between $200 and $2000.





iii. Actual damages must show they were misled to their actual detriment.




c. Pure strict liability - no need to prove intent, or actual consumer misleading or damage.  Straightforward financial penalty to convince credits to toe the line and comply and to encourage consumers to police the marketplace against offending creditors.




d. Couple of jurisdictions differ in opinion if you are seeking statutory damages or actual damages and don't set a minimum recovery for purely statutory damages.



11. SOL: 1 year from date of violation.


F. Truth in Leasing Act



1. Similar to TILA, but difference in the disclosures.



2. Best way to analyze is to set down the act and set down the lease and go line by line.



3. Exceptions, though -




a. SOL starts at termination of the lease, not at the time credit is extended as in TILA.




b. Also enforced by FRB, regulation M (12 CFR 213)




c. Damages are sum of total monthly payment with minimum $100, maximum $1000

VIII. Credit Cards


A. Truth in Lending, Regulation Z - Prompt Crediting of Payments.



1. Credit card company has to post your payment on the day they receive it.



2. UNLESS - they specify on or with the periodic statement the requirements for you to follow, and they accept a payment which does not follow their procedures, they get 5 days to post the credit.




a. Wrong address




b. No account number




c. Means of payment (check, money order)




d. Time of day (i.e. payments received after 3pm credited the next day)



3. Creditors are allowed to make reasonable requirements for payment.



4. Can not issue a credit card except as through Section 226.12 - this also applies to businesses.


B. Liability of Unauthorized Credit Card Use



1. The greater of $50 OR



2. The amount charged prior to reporting the unauthorized use.



3. It is NEVER MORE THAN $50.



4. Unauthorized use means the use of a credit card by a person, other than the cardholder, who does not have actual, implied, or apparent authority for such use, and from which the cardholder receives no benefit.



5. Cardholder: person who applied for and was issued the credit card, and has agreed to be responsible for all charges on the account.  Ultimately liable for charges - authorized or unauthorized (up to $50 for unauthorized)



6. Authorized user: person who is authorized to use the card (by the cardholder).  Does not sign the contract with the card issuer - then they would be a cardholder.  Has no liability for unauthorized use of the cards.




a. State law governs whether cardholders are or are not liable for authorized use of the card.



7. Must physically use the credit card - over the phone will provide no liability.



8. Must be means of identification - photo ID, fingerprint, 



9. Claims and defenses against card issuer:




a. Similar to Holder in Due Course federal exception under the FTC trade regulation.




b. How do you assert a claim under a credit card "holder in due course" (226.12(c)).





i. When a person who honors a credit card fails to resolve satisfactorily a dispute as to property or services purchased with the credit card in a consumer credit transaction, the cardholder may assert against the card issuer all claims (other than tort claims) and defenses arising out of the transaction and relating to the failure to resolve the dispute. The cardholder may withhold payment up to the amount of credit outstanding for the property or services that gave rise to the dispute and any finance or other charges imposed on that amount.





ii. Card holder must make a reasonable effort to work things out with the merchant.





iii. Cardholder can withhold the amount in dispute and related finance charges while the amount is in dispute.





iv. Card holder can only report those non-payments as "disputed" and not "delinquent" to the credit reporting agency.




c. Limitations to asserting a claim:





i. Amount in dispute must exceed $50 (you can only assert claims under $50 against the merchant)





ii. Disputed transaction must have occurred in the same state as the cardholder's address or within 100 miles.





iii. In telephone transactions (internet also??), then you have to figure out where the transaction took place - look to applicable state law for where a contract formed under these terms would have normally deemed to have taken place.



10. Minimum 20 days from billing cycle to payment requirement.


C. Fair Credit Billing Act



1. If you accept a good, you can not assert a claim for quality of an item on a bill.



2. Billing error notice must be submitted, and received no later 60 days after the date of the periodic statement was issued.




a. Notice must be "to the extent possible" - amount of error, date, time, location, etc.




b. No 100 mile or $50 limit on billing errors - just a claim of "not my transaction"




c. Credit card issuer has to conduct an investigation (30 to 60 days time limits).





i. Must acknowledge the received the reported error.




d. Consumer can withhold the disputed amount and associated finance charge until error is resolved.





i. Creditor can not submit that as adverse credit information to CRA.




e. If creditor can show there was no error, they have to give cardholder reasonable time to pay the amount without incurring additional charges (usually 10 days)

IX. Warranty Acts


A. Uniform Commercial Code



1. Applies to Business and Consumer transactions alike (same as Odometer Act, ECOA, limits in offering credit cards only on request)



2. Does not apply to real estate or sale of services.  Only (in Oregon) to the sale or lease of goods.



3. Basic framework/set of rules by which transactions are governed. Unless the rules are varied by contract/agreement by the parties.



4. Interpreted - A LOT - by the courts.




a. Art. 2 - sales transactions




b. Art. 9 - secured transactions




c. Most heavily litigated sections in the UCC.



5. UCC is codified in Oregon in the ORS, beginning at Chapter 71 (71-79)




a. Article 1 = ORS 71




b. Article 2 = ORS 72




c. Etc.



6. No gifts covered - must be sales (transfer of title for payment)



7. Applies to professionals (merchants) as well as amateurs (regular joes)




a. Merchants are often held to a hirer standard of operations.




b. Similar to odometer act - applies to individuals.



8. Five major types of sales:




a. Formation of sales contracts (battle of the forms)




b. Statute of Frauds (when an agreement has to be reduced to writing)




c. Parole evidence rule (doesn't get applied to Unlawful Trade Practices Act)




d. Title aspects (in shipping)




e. Remedies for Breach 



9. UCC does not pre-empt other statutes (i.e. UTPA)



10. Warranty under UCC is a guarantee regarding some aspect of a good which is sold.




a. Express Warranty - an affirmation of fact or promise made by a seller to a buyer respecting goods which become a basis of the bargain.  Buyer relies on statements.





i. Can be written or oral.





ii. Do not have to have the intention to create an express warranty.





iii. Failure of goods to conform to the affirmation of fact is a breach of the warranty REGARDLESS of fault.




b. Implied Warranty - applied in every transaction by force of law, regardless of fault or the intention of the parties [unless it is waived].





i. Merchantability ("general kind") - good will be "at least such as" described in the contract.





ii. Fitness for particular purpose - when buyer is relying on expertise of the seller in determining what goods they purchase, there is an implied warranty of fitness for a particular purpose.




c. "Puffing" is not an express warranty.





i. Statement, opinion, expectation, statement of indefinite matters.





ii. Can generally push you to look at ORS UTPA which might prohibit misleading "puffing".



11. How to avoid an Express Warranty?




a. Don't make an express warranty - don't make statements of affirmation or fact about your product.




b. Clearly disclaim the express warranty.




c. Limit remedies - return of purchase price, repair, refund, etc.




d. Can not limit or disclaim personal injury due to consumer goods.



12. Remedies for breach of warranty:




a. Revocation - revoke the acceptance and return the good.




b. Damages - actual, measurable damages.





i. Incidental damages - expenses reasonably incurred for the goods, cover expenses, other expenses incident to the delay.





ii. Consequential damages - secondary damages, any injury to a person or loss resulting from particular incidents which seller had reason to know and could not be prevented by cover.


B. Magnasum Moss Warranty Act



1. 15 USC 2301 --> 16 CFR



2. Attempt by Congress to create a minimum level of warranty coverage



3. Primarily: allow the manufacturer to advertise a good is subject to a "limited warranty", which then gives the manufacturer the option to severely limit the warranty.  AND to allow mfg to advertise a "Full Warranty", but to ensure that a Full Warranty has many more responsibilities on the consumer.



4. Applies to warranties, but does not require warranties to be given.



5. Does not impose by law any implied warranties.



6. Says: If you give a warranty, then you have certain responsibilities.



7. Applies to manufacturers, distributors and sellers.  People "in the business", not one on one sellers.



8. Applies to consumer goods - personal, family or household purposes.  As determined by customary use.



9. Consumer is defined by a buyer, but not for the purpose of resale.  Does not cover leases.



10. Requires written warranty (defined at 15 USC section 2301)




a. Requires statement of fact, and make a promise of performance over time.




b. Also covers comparisons of products.



11. Written warranties are Full Warranties or Limited Warranties




a. Full Warranty





i. Defects are repaired within a reasonable amount of time at no cost





ii. Does not limit stricter than state terms.





iii. Consumer has right to elect replacement if defect can not be fixed





iv. Return of the "warranty card" is not required for coverage.





v. No duties on the consumer other than notification.





vi. Warranty rights of subsequent owners are not affected during the term of the warranty.




b. Limited warranty





i. Any warranty which is not a full warranty





ii. Still must be in writing.





iii. Other than restrictions based on the UCC, you can limit anything listed above in the Full Warranty.





iv. 16 CFR 700 gives details on interpretation of requirements.



12. MMWA imposes some requirements on retailers who sell items (>$15) which are subject to the MMWA.




a. Display warranty next to product.




b. Signs "in close proximity" to the product with details of the warranty.



13. Damages




a. MMWA does not contain damages.




b. Damages are limited to those allowed in the UCC




c. Direct and consequential




d. Statute of Limitations is that which is applicable under state law (4 years in OR)




e. Attorneys fees at discretion of court.




f. JDXN all state and federal court ($50k minimum claimed damages for federal jdxn).


C. Oregon Consumer Warranty Act (Oregon's exception to the UCC)



1. ORS72.8010-8020.  However, it is not part of the UCC, although it is in with the rest of the UCC codes for OR



2. Meant to deal with vertical privity issues - when mfg sells to disti who sells to retail buyer.  Under UCC, retail buyer can only go to the disti, and not to the mfg.




a. CWA allows consumer to go to mfg.



3. Applies to LIMITED class of goods




a. New goods




b. Purchased for personal, family or household purposes (as with TILA and UTPA)





i. New cars





ii. New mobile homes




c. EXCLUDES consumables.





i. Food, toiletries, etc.





ii. Stuff expended during course of use




d. EXCLUDES soft goods - clothing.



4. All mfgs of consumer goods in Oregon give all consumers an implied warranty of manufacturability and implied warranty for fitness of purpose (if mfg knows that they buyer is relying on the mfg or distributor for skill or judgment) under this law.




a. They can disclaim this, but the disclaimer is more particular




b. Must be "conspicuous" writing, attached to the consumer good, clearly inform the buyer in concise language that the buyer is purchasing "as-is" and that the buyer assumes all costs of repair or replacement if the good is defective.





i. UCC requires only "clear and conspicuous" statement of "as-is".



5. There are also express warranties.




a. Written statement to the consumer per which the manufacturer, distributor or supplier undertakes to preserve or maintain the good or provide compensation if it is defective.




b. Does not include "puffing", opinions, policies for customer satisfaction, etc (same as UCC)




c. Must be understandable and clearly identify the party making the warranty.



6. Warranties last:




a. For a car: whichever is shorter, 1 year or 12,000 miles.




b. For other goods: 1 year.




c. For express warranties: at least 60 days, after 60 days the lesser of 1 year or the duration of the express warranty.



7. If an express warranty is made, the warrantor has to have service or repair facilities in Oregon, and make that list available to the consumer.




a. If mfg can not repair, they must replace the product, or compensate the buyer with the cost of the good minus cost of use.




b. If no repair facility in OR for the mfg, the buyer can return the good to the seller, and the seller has to fix it as if he were the mfg, and can then sue the mfg for recovery of his costs.


D. Lemon Law - Enforcement of Warranties on New Motor Vehicles



1. New is less than 1 year old or less than 12,000 miles (whichever occurs first)



2. Defect is one which is covered by the mfg warranty and impairs the use, market value or safety of the vehicle.



3. If, after four attempts to repair the same defect, it is still not fixed OR the motor vehicle is out of service for repair for 30 or more business days, then the buyer has the right to rescind.




a. One year statute of limitations




b. Four attempts to fix the defect must occur in the first year.




c. Exception if car is in shop when the year passes



4. Claim must be against the mfg, not the seller.



5. Dispute resolution process of arbitration is binding on mfg, but not on the seller.


E. FTC Used Car Rule



1. 16 CFR 



2. The window sticker on used cars




a. Window sticker terms supersede any other contract terms.




b. Highly detailed - type size, font, Spanish language requirements, 



3. Doesn't create any warranties or force warranties to be made.



4. Requires used car dealers to disclose to the consumer, in a particular format, the warranties which are applicable.



5. Unfortunately, it's FTC.  Remedy is complaint to FTC.



6. May be complemented with UTPA in Oregon.

X. Rescission 


A. Oregon Home Solicitation Sales - ORS 83.710 - 83.750.



1. Bad for sellers who fail to put in the required disclosure.  Provides windfall for buyer.



2. Right of sellers to give an amended contract prior to rescission with proper notices will get them back in line with the law.



3. Specifically gives the consumer the right to rescind a contract.


B. FTC Rule on Home Solicitation - 16 CFR 429



1. A floor beneath which the state law can not go.



2. Merges state statute and FTC rule to provide the most protection to the consumer.



3. No private right of action under the FTC rule, but you can introduce it in the defense.



4. Specifically excludes buyer initiated transaction.



5. Applies to transaction which occur at a place other than at the business of the seller (not necessarily a residence)



6. Does not actually give a consumer the right to rescind, but does require notice of rescission.




a. Nothing which says "if seller does not comply, buyer can rescind".


C. Truth in Lending Act Rescission Rights 12 CFR 226.23 and 226.15



1. Closed end transaction [i.e. buying a car] (226.23) and open ended transaction [credit card] (226.15)



2. Rescission material is identical except for a few exceptions



3. Rationale behind rescission right: consumers need to be allowed to rescind a transaction which could affect their security interest in a consumer's principle dwelling.



4. Three day right of rescission - no questions asked, if security interest is in your house (primary dwelling)




a. Three business days.



5. Damages to consumer for:




a. Failure of seller to make appropriate disclosure / notice




b. Failure of seller to follow through the rescission procedure.




c. Damages include buyer's ability to retain the product without paying.



6. What initiates a TILA rescission right?




a. Security interest in a principle dwelling (only one)




b. Both creditor and transaction itself must fall within TILA





i. Finance charge OR more than four installments





ii. Primarily for personal, family or household purpose (consumer)





iii. Creditor must extend credit subject to TILA (security interest in real property) more than 5 times in a calendar year OR more than 25 other types of credit transaction with secured interest in other property (25 can include the 5)




c. Exemptions from rescission right:





i. Original mortgage





ii. Construction loan





iii. State backed loan




d. Notice must be given before contract is signed.



7. What has to be given to the consumer?




a. "Material disclosures"




b. Notice of the right to rescind - must 





i. be in a separate document, 





ii. clearly and conspicuously 





iii. disclose the security interest in the dwelling, 





iv. the right of rescission, 





v. how to exercise the right of rescission, 





vi. a form to fill out to rescind, 





vii. an address to send the form, 





viii. the effects of rescission and 





ix. the date the rescission expires.




c. EXAM: Also must include all disclosures required by the TILA, some of which are "material disclosures" (Material because failure to give them extends the right of rescission):





i. annual percentage rate, 





ii. the finance charge, 





iii. the amount financed, 





iv. the total payments, 





v. the payment schedule



8. How to rescind: written communication.



9. Notice is considered when it is mailed, not when it is received. (similar to EFTA, where 60 days to respond started with sending the information)



10. Rescission has to be exercised within the deadline set forth in TILA




a. Midnight of the third business day following consumation of the transaction (same as OR Home Sale Solicitation Act).




b. Business day is all days except Sunday and Federal Legal Holidays on record in statute.



11. Consumer rescission right can be extended up to 3 years (UNLIKE OR Home Solicitation Sales Act) if:




a. Seller/creditor failed to give proper notice of the right to rescind.




b. Failed to give all of the material disclosures



12. Three years expires:




a. On death of consumer




b. If consumer transfers all of the right in the property - bankruptcy, sale of property.



13. Anyone with an interest in the property has the right of rescission.



14. Rescission effects all of those with interest in the property.



15. Creditor can not perform or deliver any materials until the right of rescission timeline has expired.



16. Right of rescission can be waived if the consumer can show that there is a bonafide personal emergency, and a written notice of the emergency and waiver of the right to rescind - signed by all of those who could rescind (all those who have interest in the property)



17. What happens when transaction is rescinded:




a. Any security interest taken in the property becomes void.




b. Consumer is no longer liable for any amounts (including finance charges)




c. Within 20 days of creditor receiving notice of rescission, all money and property given in connection to the transaction must be returned (process started), and actions taken to remove any encumbrances on the property (again, process started) - just like OHSA.




d. Within 20 days, consumer must tender any property or money received must be tendered back to the creditor.  Money must be tendered at the creditors place of business.





i. Consumer can return "reasonable value" if the property can not be returned.





ii. If Creditor does not get his property back within 20 days, the creditor will not get it back - consumer keeps it.




e. Court can use equitable powers to modify sequence in a rescission to prevent inequitable results, but only for the exchange of money or property.



18. SOL for damages: 1 year from date of transaction for failure to disclose,  1 year from failure to perform to rescission act for non-return of property.




a. Can have two causes of action: one for failure to make material disclosure AND failure to perform under the act.



19. Statutory damages: 2x the finance charge, max $1000, min $100 for failure to do something resulting in statutory damages (like failure to give material disclosure)



20. Actual damages: can be granted for failure to give another disclosure (not material), but must be proved. (example: failure to disclose total purchase price)



21. What are statutory damage disclosures?




a. Some jdxns limit to the Material Disclosures.




b. 9th Circuit hasn't decided that issue.

XI. Secured Transactions


A. Uniform Commercial Code, Article 9.  In Oregon, ORS Chapter 79.


B. Security interest: interest in property (personal property) which secures the performance of an obligation.


C. Becomes effective when:



1. Collateral is in possession of the debtor



2. Value is given



3. Debtor now has some rights to the collateral. 


D. Security interest can be created in many ways.  For most consumer transactions, the interest is usually disclosed in the payment agreement.



1. Agreement is effective to it's terms - the parties can negotiated actions on default, remedies, exact property description, etc.



2. Freedom of contract is preserved (as usual) in the UCC.



3. Limitations -




a. Good faith obligation in enforcement of the interest.




b. Whenever there is a feeling of insecurity, the secured party must in fact - in good faith - believe performance by the debtor is impaired.



4. Possessor can not sell the secured property without permission from the title holder/lender.  If he does, he must first pay off the loan.


E. Rights on default under Art. 9 / ORS Chapter 79. (UCC SOL = 4yrs)



1. Repossession - secured party has right to take possession (unless otherwise noticed in the contract) without judicial process if it can be done "without breach of the peace".




a. What constituted "breach of the peace"?




b. Illegal activity (breaking and entry, action which produces violence) is most likely breach of the peace.




c. Some courts say "use of trickery or deceit" in order to repossess the property.




d. Any manner of using the police (other than to prevent violence) in order to repossess.  Can not act under color of law.




e. HOWEVER, repossession does not need consent or permission.



2. Seller can repossess, but can not do anything that will reduce the value of the property.



3. Must return any property which is possessed incidental to a lawful repossession.  Can only take the property in which there is a security interest.



4. On repossession, the buyer looses right to possession, but does not released from the payment.



5. Specific process in security agreement:




a. Consumer defaults




b. If seller has right of repossession, he can repossess.




c. Seller must then put the item up for sale. (commercially reasonable sale, not necessarily the sale at the highest possible price)




d. Seller pays costs of sale and storage prior to sale.




e. Purchaser of collateral takes the item free and clear.




f. Proceeds of sale then go to pay storage, cost of sale and indebtedness.




g. If debt is not paid in full, debtor is responsible for the deficiency balance and can be sued for that amount.




h. Some states have anti-deficiency statutes for deficiencies less than a certain amount.  OR law was repealed…



6. Buyer has right to request a sale of repossessed property.  Usually used if there is expected to be a profit.



7. Seller must still give notice that the property has been repossessed. 



8. Defaulting buyer can purchase the property back at sale


F. UCC - four general remedies for default on secured transaction.



1. Repossess property.



2. Can keep property they are already in possession of it.



3. Sue for unpaid balance without repossession property.



4. Sue to obtain specific court order to repossess the property.


G. Types of Security interest



1. Purchase money security interest - security is in the goods purchased with the money.



2. Non purchase money security interest - where title is transferred to lender as security for something else.



3. Possessory security interest - physical possession of the collateral is with the lender.



4. Nonpossessory security interest - physical possession of the collateral is with the debtor.

XII. State Debt Collection Act


A. ORS 646.639 - Oregon Unlawful Debt Collection Protection Act



1. Consumer transactions (personal, family or household purposes)



2. Applies to collection of debt - transaction between consumer and one who provides services to consumers.



3. Transactions applied to: any actual or implied agreement between the parties.  Must be bilateral agreement.  Must have a transaction or agreement.



4. Does not apply to: unilateral collections (taxes, criminal fines, collection of unpaid child support).  Must have agreement between parties for OUDCPA to apply.



5. Credit: the right to defer payment.



6. Credit collection agent: a person or agent in the business of collecting debts.



7. Commercial creditor: a person in the business of selling to persons for household use.



8. Oregon Act covers original creditors - Federal Act (FDCPA) covers only collection agencies.




a. Includes attorneys trying to collect a debt from a client.



9. Discrete violations possible (ORS 646.639 section 2) - Prohibited Acts:




a. Use or threatened use of force or violence against debtor, debtor's family or property.




b. Threatened arrest or criminal prosecution.




c. Threatened seizure, action against, garnishment or sale of the debtor's property without disclosing that court action (judgment) is necessary in order to do so. (including "pay us and avoid garnishment proceedings" - must be more exact than that.  A lot more exact)




d. Use of profane, obscene or abusive language with the debtor or their family.





i. Profane: using "the Lord's" name in vain (or religious), sexual graphic, curse words, "hell" and "damn" (contextual - by themselves, they are not obscene), 





ii. Abusive language: language intended to berate, humiliate, or insult the debtor.  Some states say "embarrass" the debtor as well, but most think embarrassment may just go along with the debt.




e. Repeatedly, continuously contacting the debtor (or at times known to be inconvenient) with the purpose of harassing the debtor.





i. How many times can you call and leave a message if no one answers?




f. Communicate or threaten to communicate with debtor's employer to disclose the debt and/or the nature of the debt.




g. Communicate without permission or threaten to communicate with the debtor at the debtor's place of employment.





i. Exception: contacting debtor at work 




h. Communicating without disclosing who they are or what the debt is.




i. Communicate with the debtor orally without disclosing - within 30 seconds - (remember ULTPA?) - who they are working for and what the purpose of the call is for.




j. Imposing long distance telephone charges on the consumer (i.e. leaving message requiring long distance) without disclosing the nature of the call.




k. Attempt to or threaten to take action or enact a remedy which the debt collector in the regular course of action does not take, or is not available to them. (includes restrictions requiring arbitration).




l. Using collection notice or other communication which simulate legal or judicial process or which gives the appearance of being authorized or issued by the government.




m. Represent that other charges (such as attorney's fees, investigation fees, or other fees or charges) or other ways the debt can be increased unless it was OK under statute.





i. Remember Family Expense Statute - vicariously liable spouse is not liable for anything other than unpaid balance.  No fees, late charges, etc.




n. Collect or attempt to collect any additional charges or fees in excess of actual debt unless they are expressly authorized by the agreement creating the debt or expressly allowed by law.




o. Threaten to assign or sell the debtor's account with an attending misrepresentation of implication that the debtor would lose any defense to the debt or would be subject to harsh, vindictive or abusive collector tactics.



10. What needs to be shown:




a. Collector willfully violated the act. (more than known or should have known).  Moving towards actual intent or knowledge that the action violated the act.




b. Damages: pecuniary losses and non-financial losses (emotional distress, hives, etc.).  Also, punitive damages and attorney fees.





i. If loss is ascertainable (think UTPA), damages are set at $200.





ii. If pecuniary damages are calculable, then the amount of damages.





iii. Attorneys fees can be paid by looser, either side.



11. SOL: 1 year from date of violation (receipt of notice, not mailing of notice - for the most part)




a. No SOL for counterclaims. (UTPA, where SOL is 1 year from discover, but also no SOL for counterclaims)



12. JDXN: State courts.



13. A creditor who complies with the FDCPA (federal) is said to comply with the OUDCPA


B. Fair Debt Collection Practices Act (Federal)



1. Unlimited number of violations.

XIII. Federal Fair Debt Collection Practices Act - http://www.ftc.gov/os/statutes/fdcpa/fdcpact.htm


A. 15 USC 1692


B. FTC regulation, but courts do not give "deference" to it, only weight.  Courts can still interpret FTC laws contrary to the official commentary.


C. Like the Oregon Act, applies to consumer transactions (personal family or household use) as well as transaction (implied or action contract for personal, family or household goods) whether a loan or sale of good.


D. Excludes transactions which do not fall under this:



1. Shoplifting



2. Collection of criminal fines



3. Taxes



4. Child support


E. Definition of debt collector (VERY different from state act): person who takes a debt at a time it is in default and attempts to collect that debt on behalf of a third person.  SPECIFICALLY excludes original creditors.



1. Excludes process servers.



2. Excludes employees or corporations collecting on behalf of their corporations.



3. USED to exclude attorneys who collected debts on behalf of clients.


F. Subsections of Act



1. Communications Issues - 1682c




a. Limits the type and scope of communications by the debt collector in attempting to collect a debt.




b. May not communicated at any unusual time or place.  Presumed prior to 8am or after 9pm is inconvenient, but if debt collector finds out otherwise, he can be held accountable.




c. If consumer is represented by attorney, whose name and address can be determined, then the debt collector can not communicate with the consumer.  Must go through attorney. (NOT in Oregon Act)




d. Can not communicate with consumer at employee's workplace if collector knows that such calls are prohibited.




e. Can not communicated with anyone other than the consumer, consumer's attorney, creditor, CRA.  Does not include court clerks, potential witnesses, process servers, or other people an attorney may contact with regards to a lawsuit.




f. Consumer has the right to cut off collection efforts, forcing the debt collector to stop communicating (except for one more time to explain that actions will still result in further actions, but communication will cease)



2. Unfair Practices - 1692f




a. Can not engage in unfair or unconscionable debt.




b. Collection of any amount not expressly authorized by the original agreement between the creditor and debtor.





i. Includes "service fees, attorneys fees, processing fees", etc…




c. Threatening to repossess property when there is no legal right to do so.




d. Can not use any symbol on a communication envelope indicating they were a debt collection agency.





i. Name of business is OK. (GC Services case example)





ii. Can't send debt collection notices via postcard.



3. Misleading Representations - 1692e




a. Big section - lots of case law.





i. Always dealing with hypothetical "least sophisticated debtor"





ii. The hypothetical last rung of the ladder (the bottom of the apple barrel)




b. No false, misleading or deceptive practices.




c. Long list of prohibitions





i. False statement of affiliation with state agency (i.e. police uniform, badge, etc)





ii. False representation of a debt collector as an attorney.





iii. False implementation that a crime was committed in order to disgrace the consumer. (italics not required in Oregon law)





iv. False characterization of amount or legal standing of debt.






· "we have a judgment against you"






· "this is a criminal violation"





v. Representation that the failure to pay will result in imprisonment or repossession (unless repossession is possible and collector is going to follow through on it)






· Whatever is threatened must be not only POSSIBLE, but probable.





vi. False representation that sale of debt will prohibit claims and defense (Holder in Due Course rules)





vii. Communicating incorrect credit information to a third party (CRA) or refusing to notify a third party that a debt is disputed.






· Also FCRA violation, but no damages available under FCRA.





viii. Distributing written information which is made to look like an official state document.





ix. False representation to collect information about a debt or consumer (i.e. telephone call that someone has been injured, go the hospital, but the hospital turns out to be a debt collection office).





x. Failure to communicate - in the initial communication - that the debt collector is attempting to collect a debt and that any information collected will be used to collect that debt.






· Does not apply to pleadings.





xi. Use of any name other than the true name of the debt collector.





xii. Falsely representing a debt collection as a consumer reporting agency.



4. Harassment - 1692d




a. A debt collector may not engage in any conduct the natural consequence of which is to harass, oppress, or abuse any person in connection with the collection of a debt. 




b. Infinite number of possibilities.




c. Immediate and full disclosure of callers identification when calling (except when calling for location information).



5. Validation Notices - most significant in causing litigation - 1692g




a. Requires validation of debt - must be a written notice given within 5 days of the initial communication (unless information is contained in the initial communication or the consumer has paid the debt)




b. Amount of debt - the amount of the debt which doesn't require calculation by the consumer.  Must be TOTAL amount of debt.




c. Name of creditor




d. Statement that if the consumer wants to dispute the debt they have 30 days after receipt of notice to do so, or the debt will be assumed valid to the debt collector.





i. Issue with "30 days after receipt of notice"





ii. Issue with "any portion thereof" requirement when referring to debt which is owed.





iii. "to the debt collector" after being assumed to valid.  It's only assumed to be valid to the debt collector, but not necessarily to a court…  No legal or judicial validation to the debt, and seems to falsely imply this.




e. Statement that the debt collector will provide verification of the debt (written) if written request is presented by the consumer.




f. Statement upon the consumer's written request for the name and address of the original creditor if different from the current creditor.




g. Debt collector can take NO FURTHER collection action until they provide validation information if there is a written request.



6. Damages




a. Actual damages, PLUS




b. Up to $1000 punitive damages, AND




c. Attorneys fees at the discretion of the court.



7. SOL = 1 year 


G. Issues which come up:



1. Overshadowing/Confusion:




a. Debt collection notice is large, red font with the validation information in 2pt grey font.



2. Confusion




a. Threatening lawsuit within 10 days when there the 30 day window allowed in the validation notice.



3. BIG POINT QUESTION on the final - asked to point out all violations on a validation notice (with points off for wrong answers)

XIV. Garnishment and Exemptions
