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· Criminal System Process
· 1. Arraignment – charges read, formal plea, bail, counsel

· 2. Indictment – presented to grand jury, if no grand jury then information, don’t really know if charges will be pressed until you get indicted

· 3. Arraignment Round 2 – same as the first (in fed system, first is actually called “preliminary appearance”)

· 4. Discovery – some juris have “open file,” others are very restrictive

· 5. Plea negotiations – don’t do it until you know what gov’t has

· 6. Motions – judge sets date, includes: legal errors, suppression, in limine
· 7. Plea Negotiations Round 2 – more likely to settle now: you know more

· 8. Superceding Indictment – gov’t can modify charges as much as it likes, this is just presenting modified indictment, more common in fed practice

· 9. At this point case can end with:

· 9(a) Plea – complex procedure involving Con rights

· 9(b) Dismissal – maybe lost evid, don’t have good case, etc.

· 10. Trial

· a) Jury Selection – voir dire

· b) Opening statements (def doesn’t have to, usually does)

· c) Pros presents case (burden to prove case)

· d) Def presents case (no burden so don’t have to – often def only responds to gov’t case, big decision is whether def should testify)

· e) Rebuttal cases (can go back and forth)

· f) Def makes motion of acquittal – really hard to get

· g) Jury instructions – both sides request, includes elements, decide on instructions before closing so you know what to argue, court often holds charging conference, sometimes just boiler plate

· h) Closing arguments

· i) Jury deliberations – usually must be unanimous; if jury hangs we do it again, if acquittal def walks out, if guilty revisit bail issue

· j) Sentencing – law is currently in complete upheaval

· k) Appeal – in serious cases def gets one appeal of right, can argue legal issues, sufficiency of evid claims; if def wins then generally start over with new trial

· l) Post-Conviction Relief – extraordinary motions, like appeals, but treated less favorably

· m) The End.

· Roles of Def Attys and Prosecutors
· Rule 3.1 – Meritorious Claims and Contentions

· Def atty has obligation not to bring frivolous cases

· Attacking the law isn’t frivolous so long as it’s a good faith argument, but hard to do if not a very new law

· Def atty can make many frivolous arguments so long as defending proceedings (make all possible arguments you can!)

· Rule 3.8 – Special responsibilities of a prosecutor

· Pros is a “minister of justice” – seek justice not to win case, what this means varies by juris

· Pros shall:

· Refrain from pros a charge not supported by probable cause

· Make reasonable effort to ensure right to counsel

· Not seek waiver of pretrial rights from unrepresented def

· Timely disclose to def all evid/info known to pros that tends to negate guilt or mitigate offense, except when relieved of responsibility by a protective order of the tribunal

· Reasonable care to prevent persons associated w/ pros from making extrajudicial statements prohibited by Rule 3.6

· Not subpoena lawyer to present evid about past or present client unless pros believes: 1) info is not privileged, 2) evid is essential to investigation/pros, and 3) no other way to get it

· Refrain from extrajudicial comments that heighten public condemnation of def, unless legit law enforcement purpose

· Legal Constraints of Prosecutorial Discretion
· Pros may pros anyone they want (ethically must have probable cause)

· Inmates of Attica v. Rockefeller – give us spec DA to pros gov’t!
· Court cannot get involved in pros discretion

· 2nd Cir decision – SC never granted cert, so agrees

· Rationale: separate of powers (pros is exec), plus really messy

· Some juris are allowing victims to ask grand jury to investigate if pros won’t – very new and controversial

· Vindictive Prosecution – def motion, argues that only reason def got pros is b/c pros is malicious jerk with personal reason to prosecute def – often filed, rarely granted, generally just used to mess with pros

· Motion for Selective Prosecution – def motion, claims that def is being pros for crime when similarly situation people aren’t pros

· U.S. v. Armstrong – only blacks smoke crack!

· To prove selective pros, def must show: 1) discriminatory effect, 2) discriminatory intent

· To accomplish, def would need gov’t files, memos, plus depositions from pros

· To get discovery, def must have “some evid showing existence of discriminatory effect”

· Hard to prove that there is some evid – pros will says it’s just anecdotal or hearsay

· So we are Con allowing some form of selective pros since bar is too high to get access to evid to prove case – but def attys still file!

· Wayte v. U.S. – dumbass loudly refused to register for the draft

· Pros of those who self-identify isn’t 1st Amend violation or selective pros, it’s cheap and otherwise could just self-id and get away with anything

· People v. Kail – hookers should always have bells on their bikes

Dissent was correct in this case – the gov’t can target out people b/c of their assumptions of who person is and then pros for their crimes

· Gov’t uses tax evasion and immigration a lot just to get people

· Just have to have some good reason to stop person in 1st place

Basic rules on pros discretion:

No one can tell pros who to pros

Pros can’t pros just b/c they don’t like you

Pros can’t pros based on a protected class – but impossible to prove

Make sure that you elect/appoint really good people as pros

How do pros decide who/when to pros? Caseload (!!!), personal values (!!), seriousness of crime, cost, crim hist, quality of evid, social context, vocal victims, political goals, career goals

How do offices make sure discretion isn’t abused?  “You charge it, you try it,” quality control (random audits, review, etc.), “declination guidelines” – overall very broad, hard to attack pros discretion

Charging Process
Grand jury 

Process has endured, rationale hasn’t

· Originally just citizens who knew what was going on and could tell judges who rode the circuit – got into 5th Amend

· Under selective incorporation, SC decided it isn’t important enough to be considered due process, so States don’t have to use it

· Generally 23 jurors, 16 present, 12 votes necessary for indictment

· Gov’t brings indictment, grand jury rubber stamps it

· Gov’t presents case, no presentation of exculpatory evid

· Why wouldn’t they indict?  Pissed at pros, case bothers them – but in most juris gov’t can then give it to another grand jury

· Does at least ensure gov’t has case before they charge

· Costello v. U.S. – mob boss charged with tax fraud

· Narrow rule: hearsay evid is admissible at grand jury hearing

· Generally gov’t just calls one summary witness to present case

· Gov’t loves this rule: efficient, don’t have to pester witnesses, don’t have to explain diff testimony, doesn’t tip off def that investigating, prevents use of prior statements b/c nothing testified to yet

· Broad rule (dicta): it’s virtually impossible to challenge an indictment

· Two exceptions: 1) biased grand jury (mostly racist), 2) indictment not valid on its facts (but gov’t has chance to fix it)

· Grand jury is secret black box – if no facial problems then stuck

· U.S. v. Williams – gov’t didn’t show significant exculpatory evid to grand jury

· Rule: unless indictment has a problem on face value, you’re still indicted

· Unless you can prove bias, illegality, or not valid on its face, you’re stuck

· Dissent pointed out that this encourages rubber stamping

· Preliminary Hearings
· Exist primarily in states w/o grand juries – adversarial proceeding w/ judge

· Gov’t calls one witness, hearsay evid is allowed

· Court decides if probable cause (like grand jury)

· Some juris (including fed) have both 

· Def likes prelims: free discovery, free x-exam, prior statements

· Prelims often waived…why?  Often lose right b/c pros already got indictment w/ grand jury, doesn’t do any good to piss off other side, gov’t has leverage

· Right to Counsel (round 1)

· Powell v. Alabama – in “special circumstances” you have right to counsel in State court (SC found all cases after this rule to have “spec circums”)

· Betts – don’t have right to counsel in non-special, non-capital case

· Gideon v. Wainwright – directly overruled Betts
· Right to counsel in State court in all felony cases

· SC said impossible to have due process w/o counsel

· Used dicta to say Betts was break from precedent

· Harlan’s concurrence said that since they always find “spec circums” they should just abandon rule – need black letter law

· What does right to atty include?  

· Right attaches at “formal adversarial proceedings” (arraignment)

· Applies at all “critical stages” – any formal interaction b/w def and State that could adversely effect def’s ability to exercise legal right

· Essentially any time def is in court must have atty, otherwise reversible error

· Represented party rule of ethics also applies!

· Caplin & Drysdale v. U.S. – atty reps kingpin with seized assets, wants $

· Seizing assets under statute doesn’t violate 6th Amend right to counsel

· Standard policy, however, is that gov’t doesn’t almost never freezes all assets – def will apply to gov’t to cut slack to hire atty

· Lesson: if you represent someone in forfeiture, get paid up front!

· Right to Dispense with Counsel
· Faretta v. Cali – court won’t let def get rid of legal aide appointment

· Rule: there is always an implied right to waive counsel

· All about right to privacy – to not have gov’t in business

· Self-defended cases are a circus, and nowhere does Con give right to waive, but gov’t also can’t force a right on you!

· Dissent didn’t like liberal tendency to Con was is good

· McKaskle v. Wiggins – def waived counsel, court made him co-counsel 

· If def waives counsel, court can appoint “shadow counsel” instead of completely dismissing

· “Shadow counsel” is there for entire case, judge can call on them any time to make legal arguments

· Shadow counsel can’t interfere w/ jury perception of pro se rep

· Adds unique ethical duty of being zealous but invisible

· Bail
· 8th Amend – “excessive bail shall not be required” ( doesn’t promise bail

· Robertson v. Cali – 8th Amend applies to States

· In bail hearings, rules of evid do not apply, def can’t usually challenge evid

· History of Bail
· Rule 4(a)(1) said all non-capital defs shall get bail – but nobody showed up

· Bail Reform Act (1986) 

· Any individual def who is arrested must have bail determination, with 3 potential outcomes:

· 1) Release – personal recognizance

· Def gives personal promise to court to show up

· Also includes unsecured appeared bond – if def signs bond then doesn’t show up, court can collect and track down assets

· 2) Release – conditions

· Ensures person comes to court and is not danger to community – so pros can argue risk to community and/or risk of flight

· Long list of conditions can be imposed: custody, employment, education, travel restrictions, no contact, reporting to law enforcement agency, curfew, no weapons, no drugs, psych tx

· Security controls: sign agreement to forfeit prop should def fail to appear, or bail bond with solvent sureties (other person pledges $)

· Court is supposed to impose least restrictive conditions

· 3) Detention

· If judicial officer finds no conditions can make def show up or get rid of danger to community, def can be detained – it’s temporary

· Factors is discussion of appearance and safety:

· 1) Nature and circumstances of offense charged (violence could mean comm. risk, drugs could mean inat’l contacts)

· 2) Weight of evid against person – prejudge if evid is overwhelmingly against def, flight risk if obviously guilty

· 3) History/characteristics of person – past failure to appear in court, long crim record, danger to community in general

· Complicating factors:

· Gov’t always argues risk of flight (flight is preponderance of evid, but danger to comm. is clear and convincing evid)

· Two situations that create rebuttable presumption of detention

· Person convicted of fed offense that is crime of violence, capital crime, or crime that carries 10 years or more, AND

· Offense committed while person was on release, AND

· Happened within last 5 years ( almost never get all 3

· Judicial officer finds probable cause to believe that person committed offense for which max term is 10 years or more – includes nearly all drug crimes, used frequently

· Non-US citizens charged w/ drug crimes almost always detained

· Good for def atty to argue no detention, but concede some conditions – 1st concern: get client sprung, 2nd concern: can client meet bail conditions?

· Bail Reform Act only applies to fed court – each state has own laws, but always involve risk of flight/risk of danger examination

· Bail is exception to final judgment rule, so interlocutory appeals always allowed on bail judgments – more likely to win on misapplication of bail statute argument than with excessive bail claim

· GO BACK AND FIGURE OUT WHAT THE HECK SALERNO IS!
· Discovery
· Disc gives jury complete pic so it can make its own decision, but gives opp for other side to make up info and for witness tampering

· Civil cases have full disc, but crim cases don’t

· Brady v. MD – co-def confessed to crime, pros didn’t hand that info over

· Suppression by pros of evid favorable to accused violates due process where evid is material either to guilt or to punishment, irrespective of good or bad faith of pros

· Case came down to sense of fundamental fairness – never would have been decided in same way today

· Elements:

· 1) Suppression of evid by pros

· 2) That is useful to accused

· 3) That is material to outcome of case

· Is violate of due process whether intentional or mistake

· Important rule!  For def: gives you a fighting chance.  For pros: you look really bad if you break it

· Giglio v. U.S. – gov’t doesn’t say they cut deal with main witness

· Rule: if anyone in the entire gov’t process has info that must be disclosed under Brady, then gov’t must disclose it – impeachment info

· Pros that inherits case must clearly ask if there is any Brady or Giglio material not written in file (ask pros and police)

· Also makes clear that “favorable” is not just exculpatory, but anything that can be used to undercut gov’t credibility

· “Material” means could have reasonably effected jury outcome 

· Kyles v. Whitley – mockery trial where Beanie leads police around by nose

· Evid is exculpatory and material (so Con error) “if there is a reasonable probability that, had evid been disclosed to def, the result of proceeding would have been different” (from Bagley)

· In reality, most judges make gut decision on whether def is guilty

· How do you know gov’t has Brady mat. if they tell you they don’t?

· Don’t take police investigations for granted and assume they were good – always suspect cops screwed up and are hiding things

· This was 5/4 decision, so Court may not care about Brady
· As pros, if court finds you purposefully hid Brady material then your career is basically over – most of the time just turn it over (if not clearly material then probably won’t damage you much, either)

· Timing of Disclosures
· Obligation to turn over Brady material is instantaneous – the moment gov’t discovers it (includes before plea bargaining)

· U.S. v. Ruiz – pled guilty before getting Giglio material, said unfair

· SC ruled that impeachment (Giglio) material doesn’t need to be turned over until trial 

· Said added value to def isn’t that valuable during plea negotiations – but most defs would say it is

· Said info not necessary to make waiver of trial – but if you want plea to truly be knowing, should have info

· Said not court’s job to force def to make an intelligent decision – but standard is “intelligent!”

· Basically gov’t would have to actually prepare every case if this weren’t the rule, which would be administratively impossible

· So if Giglio only applies to witnesses that are called, can gov’t get away with only giving info just before calling each witness???

· 
Non-Constitutional Rules of Criminal Discovery
· Rule 16 – fed rule, 45 states have also adopted it
· A) Gov’t Division

· 1) Subject to Disclosure

· a) Statement of Defendant
· Upon request, gov’t must turn over any written or relevant statements made by def (includes any written records that contain def statement in response to question from known gov’t agent)

· Meant to give def proper info to make Con arguments that evid was obtained illegally

· b) Defendant’s Prior Record – upon request, must include all

· c) Documents and Tangible Objects
· Upon request, gov’t permits def to inspect and copy tangible objects/places within control of gov’t that: 

· 1) are material to def’s case or is intended for use by gov’t as evid in chief, OR 

· 2) were obtained from or belonged to def

· So pros must ask cops were evid came from

· d) Reports of Exams and Tests
· Upon request, gov’t permits def to inspect and copy results or reports of physical/mental exams or scientific tests/experiments that:

· 1) are w/in gov’t possession or control, and

· 2) the existence is know to atty for gov’t, and

· 3) are material to prep of def or intended for use by gov’t as evid in chief

· Includes ballistics, DNA, psych evals, fingerprints

· e) Expert Witnesses
· Upon request, disclose to def written summary of expert testimony gov’t intends to use in case-in-chief

· Summary shall describe witness’s opinions, basis, reasons for opinions, and qualifications

· 2) Info not subject to disclosure

· Except as listed above, no disc of reports, memos, or other internal info made by atty for gov’t or other gov’t agent

· No disc of statements made by gov’t witnesses except as provided by Jencks Act

· So no disc of pros work product, police reports

· Note: no rules on whether Rule 16 disc must take place before plea bargaining, but smart def atty will make sure it does

· The Jencks Act 

· Prior statements made by a gov’t witness do not need to be turned over until after that witness testifies

· As def atty, immediately ask for recess so you can read and discuss

· Court doesn’t want to wait through 20 breaks, so generally orders this material to go over a certain time before trial

· Some of this can also be Giglio material, so a lot of pros just treat all Jencks material as Giglio and hand over before trial anyway

· Back to Rule 16…

· B) Def’s Obligations

· Def doesn’t have obligation to turn over anything unless def first requests info from gov’t – so as pros, get request in writing or in front of judge

· Def almost never turns over Rule 16 evid, anyway, since only have to turn it over if they intend to use it 

· So just say you just thought of it, turn it over, then present it

· Def does have to comply with Rule 12
· Requires pretrial notice of certain types of defenses

· If def raises certain aff defs, must inform gov’t prior to trial

· Includes alibi, insanity, public authority def

· If you violate this, court can preclude you from using it – but don’t want ineff ass issues, so often will allow it with 1 day break

· Misc. Discovery Stuff
· Gov’t disc obligations are continuous – new info has to be turned over

· Generally remedy for violation of disc is suppression of that evid

· Motions
· Generally don’t file motions until after disc is over

· Major categories of motions:

· 1) Suppression 

· 2) Disc (to compel, bill of particulars ( get more facts of case)

· 3) Legal rights (allege def’s rights are violated, not thru evid) – joinder and severance motions, speedy trial motions, jeopardy motions

· Joinder and Severance Motions
· Rule 8 – covers Joinder of Offenses and of Defs

· A) 2+ offense may be charged in same indictment in separate count for each offense if:

· 1) Offenses charged are based on same act or transactions on 2+ acts (ex: assault AND kidnapping), OR

· 2) Transactions connected together as parts of common scheme (ex: stealing hammer then using it to break into bank; mafia)

· B) 2+ defs may be charged in same indictment if they are alleged to have participated in:

· 1) Same act or transaction (two guys commit crime together), OR

· 2) In the same series of acts or transactions constituting offense(s)

· Basically stuff has to be related, whether multiple charges or defs

· Rule 14 – covers Relief from Prejudicial Joinder

· If def can show prejudice due to joinder, court can:

· 1) Order separate trials of counts

· 2) Grant severance of defs

· 3) Provide whatever other relief that justice requires

· So it’s not that joinder was improper under Rule 8, just that it’s prejudicial

· Why is joinder good for gov’t?  Bolstering (!!!) evid by getting in evid against one then hoping jury uses it against other despite instructions, efficiency, easier evid issues, create hostile defenses

· U.S. v. Velasquez – pros used heroin for one def to bolster coke against all

· Economies of a single trial outweigh the prejudicial effect of putting defs together except in extremely unusual cases – so bolstering used all the time

· Zafiro v. U.S. – four defs w/ conflicting defense theories all tried together

· Severance for conflicting defenses is left completely to discretion of judge

· These problems can be cured by an instruction, so don’t need a brightline rule against it (then defs would always claim conflict)

· Instructions don’t really help much tho, so def is screwed – so on def, spend a lot of time telling jury why your client is diff

· Right to Speedy Trial (6th Amend)

· Barker v. Wingo – waited 5 years for trial, said continuances were fine

· There is a societal interest to speedy trial separate from, and at times in defiance to, wishes of the def

· Agreeing to continuances doesn’t waive right to speedy trial – have to knowingly and intelligently give up that right

· SC makes balancing test for standard of speedy trials – weigh:

· Length of delay

· Reason of delay

· Def’s assertion of right

· Prejudice to def

· Speedy Trial Act of 1974 (this is the controlling law)

· Gov’t has 30 days from arrest to indictment, 70 days from indictment to trial

· Nearly all states have adopted statutory rule like this

· There are exceptions to stop clock from ticking:

· Motions filed that require adjudication

· Unavailability of def or key witness

· Transportation needs

· Reasonable legal maneuvering by a codefendant

· “Other proceedings” involving def

· The requirement of explicit waiver still exists from Barker
· Doggett v. U.S. – if there is delay, must show that gov’t was delaying in bad faith or that def is exceptionally prejudiced in order to get reversible error

· Double Jeopardy
· “Nor shall any person be subject for the same offense to be twice put in jeopardy of life or limb” – offers two basic protections

· 1) Can’t be tried twice for same offense

· 2) Can’t be punished twice for same offense

· What is rationale to this clause?

· Limitation on gov’t oppression

· Provide a sense of finality of judgments

· Fairness/legitimacy (includes not having “test runs” and right to have charge handled by same tribunal)

Jeopardy attached when the jury is sworn in – wait to swear in until trial

Each category of possible outcomes of trial has own rules

Acquittal
Defendant cannot be retried if acquitted on the facts

Fong Foo v. U.S. – judge acquitted Fong mid-trial b/c pros was unethical

Acquittals are sacred and are not subject to review – even if acquitted improperly, gov’t can never retry the case

U.S. v. Scott – defines “acquittal” as “a resolution on the facts of the case,” so if court acquits for a reason not at all based on facts than it’s a dismissal even if court labels it an acquittal

Gov’t can’t appeal from acquittal – results in re-trial and violates 6th Amend

Dismissal
Re-trial is okay if the trial court erred in the dismissal (gov’t appeal is okay)

Dismissal is when court terminates case in def’s favor based on legal reason

· Problem w/ indictment

· Lack of juris/venue (!!!)

· Charges are unconstitutional

· Double jeopardy problem

· Prosecutorial conduct

· Rationale comes from Scott: a dismissal doesn’t end original jeopardy, so you’re not be put into double jeopardy (basically court is more interested in justice than they were when they decided Fong Foo)

· Conviction
· First have to go through appellate process, then follow rules from Burkes
· If def wins on appeal based on facts (like insufficient evid), can’t retry – def has been acquitted on the facts

· If def wins on appeal based on error of law (evid rulings, jury instructions), can retry – def proves trial was unfair, but it’s a dismissal and jeopardy hasn’t ended

· Mistrial 

· Mistrial – Hung Jury
· Gov’t can re-try after a mistrial is there is “manifest necessity”

· Basically “manifest necessity” is a hung jury – whole point is to get some kind of factual determination, otherwise no finality

· Legal fiction that allows this rule: jeopardy only terminates on factual determination, so jeopardy hasn’t ended yet

· Mistrial – Misconduct
· If gov’t intended to subvert double jeopardy protection then no new trial – otherwise can re-try no mater what the misconduct

· Intentionally subverting is when gov’t knows they’re losing, purposefully messes up to make def ask for mistrial 

· Basically it just whether judge thinks it was intentional – like pros is ever going to admit to it

· Rationale: value justice over efficiency by allowing for true mistakes

· Gov’t always gets to re-try if def atty makes a mistake, intention doesn’t matter (otherwise def would just always mess up!)

· “For the Same Offense” (Blockberger Test rules!)

· Originally used Blockberger Test

· 1) First determine what the elements of each offense are

· 2) Compare the elements of the two offenses

· 3) If only one offense has an element that the other does not (but the rest are the same), then the one missing an element is the lesser offense ( if both have a diff elem, not the same crime

· Grady/Dixon Issue

· Grady v. Corbin – pled to reckless driving, gov’t charged w/ manslaughter
· Briefly the test was: “Conduct” Test: if gov’t proves conduct for which def has already been convicted, then second charge is barred
· Radical departure from Blockberger – facts control, not elements
· Radically expanded double jeopardy rights, but overturned in…
· U.S. v. Dixon – came out just three years after Grady
· Brought back the Blockberger Test, which is controlling today

· Scalia threw out Grady b/c (1) not grounded in jurisprudence (huh?) and (2) it’s an unworkable standard

· Fairly common today for gov’t to charge lighter offenses, get useful plea, then charge stronger offense using that guilty plea

· Exceptions to Blockberger Test
· Ashe v. Swenson – charge def with robbing guy #1, acquit, then with #2

· Collateral estoppel applies – once a fact has been determined in litigant’s favor, gov’t can’t re-litigate it

· Jury had already decided Ashe didn’t participate in the whole big shebang, so barred from re-litigating that fact

· This is just a small exception to Blockberger, but be aware of it

· Garrett v. U.S. – get rid of the mafia and drug kingpins!

· Bringing “composite statutes” (like RICO and CCE) offenses and the individual crimes separately doesn’t constitute double jeopardy 

· Don’t want to release every gangster ever convicted, basically

· This means gov’t can give really good deals for pleading to small crimes, but then add them up and nail you under RICO or CCE – judge can even sentence based on those past one under Guidelines

· Heath v. Ala. – guy kills wife in 2 states, work together for death penalty

· Successive prosecutions by two States for the same conduct are not barred by the Double Jeopardy Clause

· When someone violates peace of two sovereigns, he has committed two separate offenses against those juris even if same conduct

· Basically this is textual argument – it’s not the same offense!

· Under Blockberger Test they may be diff offenses, anyway

· Plea Negotiations (go back and re-read pages 1063-6)

· What does def atty want?

· Smallest burden on client – limit the damage

· Rehabilitation 

· Factors to consider:

· Weight of evid/strength of gov’t case

· Opponent – appeal to pros character, workload, relationship w/ pros, does pros love trial?

· Quality of the offer

· Nature of the crime – capital or socially unacceptable case

· Sentencing – is there are diff b/w offer and trial potential?

· Judge

· Nature of def – client’s desires do matter, ability to testify

· What does gov’t want?

· Justice – equitable and fair result

· Results that achieve interests of case: detention, retribution, rehabilitation, incapacitation

· Factors to consider:

· CASELOAD

· Strength of case!

· Victims’ rights/desires

· Pros own reputation

· Quality of opponent

· Public policy – is juris emphasis particular crimes?

· Rules in Plea Negotiating
· Gov’t can:

· Offer a lesser crime in exchange for guilty plea, or can threaten to indict on more serious crimes

· Offer to recommend a specifically reduced sentence or just to take certain sentencing position

· Use a “wired plea” – in certain cases, gov’t can make certain offer contingent on everyone making guilty plea together

· Be coercive, just not physically

· Gov’t cannot:

· Threaten physical harm

· Retaliate for exercising a right (but we allow fiction that threatening further indictments isn’t retaliation for not taking plea offers)

· Tips in Negotiating – Def
· Always ask for Giglio material!  Ask for specifics about evidence

· Don’t make offer first – wait to see what pros offers

· If something obviously isn’t working, change directions

· Figure out what reasonable starting point is in your juris

· Tips in Negotiating – Pros
· Question your evid – things aren’t always what they seem

· Almost always want to start out a little high – give def atty something 

· Rule 11 – Valid Guilty Plea Court must ensure that:

· 1) Def understands the nature of the charge – Henderson stands for position of reviewing all essential elements

· 2) Review rights the def has at trial

· Speedy/public trial, counsel, present witnesses, testify, presumed innocent, etc.

· “Do you understand you give up these rights if you plead guilty?”

· It’s a formalism – many clients still don’t understand, so as def atty you really need to make sure client gets it

· 3) Def must understand that they are giving up those rights (above)

· 4) Def must understand that by pleading guilty they are incriminating themselves – by doing this they are giving up 5th Amend right

· 5) Judge must ensure this is truly voluntary act that is in no way coerced

· 6) Must go through, in incredibly explicit terms, potential punishments for the crime and specific terms of plea agreement they are pleading to

· 7) Must ensure that there is a factual basis for the plea

· (a) Ask def what they did that makes them guilty (must admit to every element), or (b) ask pros to quickly go through what evid would be for each element, then ask if def disputes any of it

· If pros, make sure court does this part correctly!

· Henderson v. Morgan – def wasn’t informed that intent was element 

· If def does not receive adequate notice of the offense (all elements), the plea is involuntary and violates due process

· As def atty, if you’ve got a good plea deal, point out to judge if he skips an element – lock in that plea!

· But if plea is only okay, not pointing it out gives you chance of getting out of it later (but questionable ethically)

· This was really more of a due process claim than Rule 11

· U.S. v. Dom. Benitez – def claimed didn’t know plea was final

· Def must show a reasonable probability that, but for the error, s/he would not have entered the guilty plea in order to get it back – backed up by Rule 11(h) if error doesn’t effect sub rights then “shall be disregarded”

· So you can get out of guilty plea easier if due process claim than if only Rule 11 violation – so always claim due process if def atty!

· Collateral Attack Doctrine
· If you plead guilty, you’ve waived your right to claim you’re not guilty (U.S. v. Mena)

· Exceptions to this rule:

· 1) Ineffective assistance of counsel

· 2) Vindictiveness of the prosecution

· 3) Double jeopardy claim

· U.S. v. Broce – tried to collaterally attack guilty plea w/ double jeopardy

· Rule: you can only bring a claim to vacate a guilty plea based on vindictiveness or double jeopardy if all required facts are contained in the record ( so you must make double jeopardy claims before you plead! (doesn’t apply to ineff ass claims, though)

· This counts for Alfred (nolo contendere) pleas as well – once you accept the punishment, you are guilty

· Def can ask for specific performance if gov’t violates promises it made to induce someone to plead – basically it’s a contract that is being violated

· Mezanatto – proffer agreements (where def agrees that statements made in negotiation can later be used against them at trial) are totally okay

· The Jury
· Right to jury trial basics
· Right is there when max punishment is more than sixth months

· Gov’t doesn’t have to let you have bench trial – can impose jury b/c it’s a “public right”

· Why wouldn’t def want jury trial?

· Unsympathetic def

· Legally complex def that doesn’t make common sense

· Facts are so explosive/creepy that it might bias jury

· Jury pool may be biased (experience)

· Why wouldn’t gov’t want bench trial?

· Don’t really want careful parsing of evid

· Historically have 12 jurors – fed system has 12, some states down to 6

· Williams – okayed 6 people for jury, said 12 is just a historical thing

· Ballew – said 6 is okay, but that is bare minimum

· Decision based largely on statistical evid – bigger jury means consistency, less errors, representation of minority groups

· But then why not just have 12?  Why upset Williams
· Every essential element of offense must be proved beyond a reasonable doubt to jury to find def guilty

· Winship – made clear that jury instructions must steer jury to separate consideration of each element

· There is no one definition of “reasonable doubt”

· “Patterson” Issues
· Milani – def claimed crime of passion in defense of murder charge

· Pros must prove all essential elements, so if part of element is that it wasn’t done in extreme emotional distress then gov’t must address it

· Can’t make it so def has to testify in order to assert defense

· Patterson – same issue, but involving “extreme emotional distress”

· SC said that def must raise the def themselves, gov’t only has to address the actual elements

· What the diff b/w two cases?  Cong had named emotional distress an affirmative defense rather than part of the elements

· But!  Legislatures can’t rob def of the presumption of innocence – so can’t just make all elements part of aff def and always put burden on the def

· Unanimous Verdicts
· Unanimous verdicts are not Con required, but fed and most states require it

· What if jury has trouble reaching verdict?

· Either side can request clarification of instructions

· “Allen charge” – if jury comes back saying they are hung, then judge can just tell them to go back and keep trying (can’t order them to reach a verdict, just encourage them)

· Inconsistent Verdicts
Inconsistent verdict is when verdict is clearly inconsistent within itself

· Clear ex: def didn’t possess gun, but he did use a gun

· What can def do about it?

· Can ask judge for judgment notwithstanding the verdict

· Can’t ask judge to acquit – they are totally allowed

· Inconsistent verdicts are called “splitting the baby”

· Juries can’t decide, so they split the diff

· This is pretty common, so pros try to include more than one charge

· Bushell – JURY VERDICTS CANNOT BE IMPEACHED – no matter how silly

· Only exception to this rule is external influences – intimidation or tampering

· Jury Nullification
· Refusal to convict even if the facts/law show that def is overwhelmingly guilty (often jury is dissenting to the law)

· There is nothing you can do about this – can’t impeach

· But you also can’t argue nullification to the jury

· Spark – can’t try to nullify (can’t ask jury to nullify, can’t instruct jury that they can do it, can’t bring in evid not relevant to a legal def)

· Def attys do it anyway (OJ case!)

· Why type of info helps?  Def is good, caring person

Jury Selection
Each juris has own procedure, but all have same 3 basic steps: create jury venire, qualify jurors, select jury from group of qualified jurors

Create Venire
Juris first creates master list of people in juris eligible/required to sit on jury

· Then they actually contact people to come and sit

· How do they create list?  Voter registration, DMV, utility registration, phone list

· Some people can get off jury duty right at venire creation process

· Some juris allow auto putting off – promise to do it later

· Certain occupations don’t have to (clergy, doctors)

· There’s a trend toward getting rid of exceptions

· Taylor v. Louisiana – women had to write in to be on master list

· States cannot make rules that exclude (or make voluntary) major categories of people – we want juries that are reasonable x-sections of pop at large (basically we don’t want the appearance of unfairness)

· Duren v. Missouri – women could opt out by sending in form

· Test: In order to est a prima facie violation of fair ​x-section requirement, def must show:

· 1) The group that is alleged to be excluded is a “distinctive” group in the community, AND

· 2) That the representation of this group in venires form which juries are selected is not fair and reasonable in relation to pop, AND

· 3) That this under representation is due to systematic exclusion of the group in the jury-selection process

Once you’ve made a claim, State has burden to show that they have a significant interest in the way they selected jury 

This is one of few areas where discriminatory effect is enough – no intent

Qualifying the Panel
“Qualified” means good to sit on particular jury – done through questioning

· Some juris just have judge ask questions

· Attys can’t ask “commitment bias” questions to influence the jury 

· What should questions look for?

· Automatic disqualifications (“for cause”)

· Inability to follow legal rules or judge facts fairly

· Juror is against capital punishment in capital case – leads to “death qualified jury” which may be more conservative

· Conflict – know someone in the room

· Capacity – language, literacy, mental impairment, etc.

· Judges can do it themselves (sua sponte), otherwise you must make “motion for cause”

· When can you ask about racial bias?

· Only in cases that raise a facially racial issue

· Can ask in any violence case that involves def of one race and victim of another race

· Questionable whether people answer honestly, anyway

· Selecting the Jury
· Judge calls a “panel” from which you strike

· Panel is 12 people plus however many strikes each side gets

· In fed court, def gets 7 preemptory strikes, pros gets 5

· Who does gov’t want to get rid of with preemptory strikes?

· Jurors that can relate to the def

· Liberals, anyone w/ “misconceptions” about the law

· Overly educated people – don’t over think it

· Teachers and preachers (no do-gooders)

· Lawyers – pay attention to pesky elements

· People who get along together – need a unanimous verdict!

· People pissed off at gov’t

· Who does def want to get rid of with preemptory strikes?

· Lawyers – want emotional reaction, not analytical

· Anyone with ties to law enforcement/gov’t

· Conservatives

· Relative to a victim

· Those who can relate to the victim

· Those who cannot relate to the def

· It’s fine to have leaders – don’t want unanimous verdict

· Batson v. Kentucky – gov’t used preemptory strikes to get rid of all blacks

· Gov’t isn’t allowed to use preemptory strikes just to get rid of jurors in same racial (and gender) group as def 

· To raise Batson claim:

· 1) Def is from a cognizable racial (or gender) group

· 2) Show gov’t removed members of same racial/gender group

· 3) Show these facts raise an inference that jurors were struck on account of race/gender

· If def raises the claim, burden moves to gov’t

· Gov’t must provide racially neutral reason for strikes

· But of course it’s easy to come up with excuses

· Prickard v. Eliam – the racially neutral reasons the gov’t gives just have to be in good faith (genuine), not reasonable, smart, or coherent (body language is a very common excuse)

· “Reverse-Batson” – def can’t get rid of everybody not in def’s class

· Influences upon the Jury
· Pre-trial Publicity
· Mu’Min v. VA – 8/12 jurors had seen publicity about murder before trial

· Doesn’t matter if jurors have prior knowledge, just have to be impartial

· Judge may limit voir dire to just where there was outside info

· Only have a right to fair and impartial jury, not to voir dire, so bare minimum is to be allowed to ask if jurors can be impartial

· This is a bit unfair: under due process, if the gov’t gives you something then they have to make it fair

· Improper Prosecutorial Argument
· Darden v. Wainwright – pros said shitty things in closing argument

· Bad comments are allowed in closing argument, except:

· 1) Manipulation or misstatement of evid – auto mistrial

· 2) Implication of Con rights (counsel or self-incrimination)

· 3) Something unethical just b/c other side opened door

· Basic bar rules that govern:

· 1) Can’t vouch for credibility of a witness (instead “I submit to you…”)

· 2) No injecting broader social issues into case in order to divert jury from guilt/innocence on facts of particular case

· 3) No arguments calculated to inflame/impassion the jury

· 4) Can’t say anything about jury being laughed at (or any reaction) by def

· Basic Constitutional Rights to Def during Trial
· 1) Right to be present during all parts of trial and any ancillary hearings where presence of def could be said to add to fairness of process – def can waive this right by behaving poorly/disruptive, broad discretion to remedy

· 2) Right not to testify

· Griffin – jury not allowed to draw inference from this, thus pros is not allowed to comment

· Carter – def has Con right to get jury instruction that no inference can be drawn (often given as matter of course)

· Portuondo – pros is actually allowed to argument that def just tailored def to fit facts presented by gov’t case (!)

· Ohio v. Roberts – can violate Confr Clause if witness is unavail AND

· 1) Either it’s “firmly rooted hearsay exception” (like dying dec), OR

· 2) It’s a particularly trustworthy statement

· Pretty much this case just mirrors FRE’s, but now dead letter after…

· Crawford v. Wash – wife said bad stuff, wouldn’t testify, it came in

· Rule: where testimonial evid is at issue, 6th Amend requires (1) unavailability of witness, and (2) a prior opportunity to x-exam

· Major exception to this rule: dying declaration

· This shut a major door for gov’t to get in hearsay evid

· This is rule instead of standard, leads to greater consistency

· May exclude good evid b/c of luck (like witness died), also what the heck happened to stare decisis?

· The Bruton Problem
· Bruton problem:

· 1) Two defs being tried jointly

· 2) One def has confessed, incriminating both

· 3) Confessing def chooses not to testify

· This creates problem b/c not testifying makes confessing def unavailable, which raised Conf Clause (can’t x-exam)

· Pre-Bruton, gov’t would just read full confession, then read instruction saying don’t apply confession to non-confessing def – post-Bruton, gov’t just starting redacting confession by taking out def’s name

· Gray – cop read out redacted confession, directly implied Gray was the one

· Can’t replace def’s name with “deleted” or a neutral pronoun, instead must change it so that it doesn’t implicate a second def at all

· Criticism against this rule is that jury gets manipulated view of facts

· Crawford reinforces this holding – def has right to confront

· If it’s impossible to redact confession w/o radically changing confession itself, gov’t must just severe the two trials

· Constitutional Issues in Sentencing
· Three models of criminal sentencing:

· 1) Traditional model 1920’s to 1970’s

· 1) Discretionary

· Within statutory range

· Factors: seriousness of crime, crim hist, personal characteristics, trial conduct, goals of punishment

· Discretion pretty much not subject to review

· 2) Indeterminate

· Sentence you get isn’t sentence you actually serve

· Parole boards – serve sentence until you convince someone you are no longer threat to society

· Main goal of this model is rehabilitation

· Bad things about this system: inconsistent, racial bias, hard to predict recidivism, personal prejudice, not harsh enough sentences, undercuts deterrence

· 2) Guidelines Model

· Issues with traditional model led to sentencing guidelines (fed system, plus about 40 states have some form)

· Nationwide pretty much abandoned indeterminate sentencing

· There is some flexibility in system – departures up or down

· Also flexibility from notion of relevant conduct
· U.S. v. Booker – convicted of 50 g crack, sentenced for 566 g crack

· Guidelines violate 6th Amend, so now advisory instead of mandatory

· Two options: Kansas Model or advisory

· We’re pretty much right back to where we were before Guidelines

· Cruel and Unusual Punishment
· Death Penalty
· Weems (1910) – convicted to 15 years, under cadena for rest of life 

· Court decided that cadena is “abhorrent” to Con so not allowed

· Opinion was mash of originalism v. living Con

· This was first time a punishment was declared unCon

· Trop v. Dulles (1958) – lost citizenship for deserting the army

· It is unconstitutional to strip citizenship b/c it’s cruel and unusual

· Proportionality is nowhere mentioned in clause, but important

· No test, just said that decision came out of their judgment

· After this case look to dignity of man and use tool of looking to international standards to determine c&u – bad standard!

· Furman (1972) – challenged death penalty, esp in South

· Specific statutes that authorized death penalty in those states were rule unCon, but no actual guidelines for other statutes

· Gregg (1976) – Georgia came up with model death penalty statute

· Death penalty may be applied if procedural aspects are present:

· 1) State is not allowed to introduce aggravating factors during the guilty phase – must be saved to sentencing phase to protect def

· 2) Mitigating factors must be 100% allowed in before imposed

· 3) Must be formal review procedure for substantive review

· This is still definitive answer for death penalty statutes – still not a majority opinion, though

· McKlesky (1980’s) – court held that statistics showing more likely to get death penalty for killing white than black don’t make a diff, b/c they must be “stark” and that it’s problem of whole system so can’t fix it

· U.S. v. Atkins (2000) – def sentenced to death, IQ of 59

· States cannot execute mentally retarded people – first majority rule

· New test is that there must be some rational purpose to execution, so look to see whether death will meet purposes of:

· 1) Retribution

· 2) Deterrence

· Legal justification comes from Coker (1977), but there’s a lot more since then so shaky grounds

· This is huge expression of Court’s belief that it has a counter-majoritarian protection duty

· Simmons (2005) – 17 year-old kills woman for the hell of it

· Cannot execute anyone that was under 18 when crime was committed

· Upheld Atkins, got counter-majoritarian protection language into precedent w/ majority opinion

· One of the big arguments here is that few Western countries besides Amer execute minors – it’s human dignity

· Proportionality line of 8th Amend
· Rummel – def sent away for life for minor crime b/c of 3-strikes law

· For the first time SC directly raised proportionality issue, didn’t go w/ it

· Can’t use decency standard since imprisoning someone for life isn’t especially c&u – needed another rationale

· Proposed a 3-part test, but didn’t fly – proportionality doesn’t win

· Hutto (1982) – again rejects 3-part proportionality test

· Solem (1983) – adopted 3-part proportionality test for non-capital cases

· 1) Gravity of offense compared to severity of penalty

· 2) Penalties imposed in same juris for similar crimes

· 3) Penalties imposed in other juris for same offense

· Why the big change?  No explanation, no stare decisis, just liberal court 

· Tyson (1987) – enacted proportionality test as only gravity and harshness

· Got rid of second prongs of Solem test

· Said that proportionality analysis applies to capital cases, too

· Harmelin (1991) – life sentence for cocaine

· Very disjointed decision

· Scalia/Rehnquist: there’s no proportionality guarantee, Solem was just an anomaly ( this is the rule of the case, plurality decision

· Kennedy’s opinion (3 votes): 8th Amend doesn’t require proportionality, just prohibits sentences that are “grossly disproportionate” (so the Tyson 1-prong test)

· White’s opinion (3 votes): still pushing for 3-part test from Solem
· Would have gotten in proportionality lang if Kennedy and White opinions had joined to put in first prong, but Whites couldn’t agree with holding

· Ewing v. Cali (2003) – 25 years for stealing golf clubs under 3-strikes rule

· At the end of this case, we are left with the 1-prong test of “grossly disproportionate,” maybe applies a little of 3-part Solem test

· Rehnquist joined O’Connor and Kennedy for 1-prong test

· Steven and 3 others said we should apply 3-part test

· Breyer (and 2 others) said to look at 1-prong test, but in doing so apply the 3-part test

· Scalia and Thomas say no proportionality at all

· Still no coherent test after 25 years for lower courts to apply – this is why today’s court is a joke

· Appeals
· McCain v. Durstan (1894) – States don’t have to give right to appeal

· Under due process, seems like concept of ordered liberty, huh?

· But it’s still good law – every state has appeal of right anyway

· Griffin v. Ill (1956) – def couldn’t pay for trial transcript so couldn’t appeal

· If you can’t afford a transcript, the State is required to provide one free

· Douglas v. Cali (1963) 

· If state offers appeal of right, then state must provide an attorney

· In any appeal today there is counsel on both sides

· Never states whether Equal Rights or Due Process rule – can’t really get there under either, so Warren Court just announces instead

· Equal Protection argument is that class of people (indigent defs) aren’t protected class, so state must only provide rational reason for discrimination – and that’s cost!

· Due Process argument is that if given a right to appeal then it must be real, not just a show – but there is no right, it’s a gift from the state, so they don’t have to protect it

· Ross v. Moffit (1974) 

· There is no right to have atty on discretionary appeals

· Due Process doesn’t work – def is initiating action so state isn’t taking anything away w/o due process

· Equal Rights doesn’t work – you get equal protection, and that’s enough (this case guts equal rights protection claims)

· Many good claims are lost b/c there is no counsel on discretionary appeal, which includes habeas

· Evitts v. Lucy (1995) 

· There is a right to effective assistance of counsel on appeal of right

· Common sense – can’t have effective mean one thing at trial but another at appeal

· Rehnquist’s dissent is creepy – says liberty is already lost b/c of lawful state conviction, when the point of appeal is to see if it really was a lawful conviction (so it’s presumed lawful???)

· Anders v. Cali (1967)

· Atty that wishes to withdraw from appeal must first file a brief that discusses all colorable claims

· Trial counsel always files notice of appeal, but then usually leaves

· If appellate counsel can’t find non-frivolous issue then file “Anders Brief” saying remove me b/c no colorable claim

· This is called “Balfour Brief” in Oregon

· Really hard for def to win after Anders Brief is filed – no arguments

· *Most plea agreements require def to waive right to appeal of conviction and sometimes appeal of the sentence, too – easy to waive appellate rights!

· Things for def atty to remember about appeal
· 1) Malpractice not to file notice of appeal – 30 days in Oregon

· 2) Look to see if any pretrial motions were made – good issues

· 3) Make sure to review sufficiency of evid – every single element

· 4) Highlight every evid ruling for mistakes – possible area of creativity

· 5) Silver bullet of appeal is jury instruction mistakes – make sure judge followed model instructions and whether model instructions are good

· 6) Look to sentencing errors – any room to challenge?

· Principle of retroactivity governs what law applies on appeal 

· Linkletter was old case, said where there was new law there should be a balancing test

· Griffith v. Kentucky is controlling case now – the law is always retroactive in criminal cases

· If law changes while case is on appeal, def gets to use the new law ( you have to follow the develops on the law

· Standards of Review
· 1) Harmless error

· If harmless error then conviction will stand

· Fulminate said most errors are harmless – must show error contributed to verdict in way that prejudiced client to overcome

· Jury instructions are almost always not harmless – silver bullet

· Only get harmless error standard if you object and preserve the issue – then burden is on gov’t to show it was harmless

· Governed by Rule 52(a)
· 2) Plain error

· This is the auto standard is trial atty didn’t object and preserve

· To show plain error, must effect substantial rights and is fully at discretion of the courts

· Governed by Rule 52(b)
· Pretty must impossible to win under this standard, as it’s burden of def to prove that it effected the outcome (by preponderance)

· 3) Invited error

· If def invites error through own action then appellate court generally won’t consider it

· But!  If def invited significant error, may then have an ineffective assistance of counsel argument (
· Interlocutory Appeal
· 4 types of appeals taken “before final judgment”: bail, double jeopardy, denial of dismissal of indictment, suppression motions

· Habeas Corpus (a.k.a. Collateral Review, Post-conviction Review)
· Federal habeas statutes are §§ 2254, 2255

· History of Fed Habeas
· Historically only used in most dire circumstances as it raises federalism issues – in case where judgment is shown to be absolutely void (Frank v. Magnum, Moore v. Dempsey)

· With incorporation, SC turned fed habeas into supplement to vindicating people’s Con rights when violated by State courts – all dist cts can hear

· Brown v. Allen – no res judicata preclusive effect on facts in fed habeas, with no deference given to state decisions (defs can raise issues that were wrong)

· Fay v. Noia – def can raise new issue in fed habeas – don’t have to preserve

· Teague v. Lane (1989) – def claimed panel was unCon b/c not x-section

· No new rules will be applied retroactively if the rule came down between appeal and habeas

· Def does not get benefit of new rules once final decision is made

· Need for finality, also purpose is to police States about applying the current rules correctly

· Two exceptions to no-retroactivity on habeas rule

· 1) If rule places “certain kinds of primary, private individual conduct beyond power of crim law-making authority to proscribe” (ex: birth control, abortion) – never been used

· 2) Procedural rules “implicit in the concept of ordered liberty” a.k.a. due process – so people try to shoehorn claim into d.p.

· You cannot argue for a new law on habeas, only argue habeas under rules in place during period b/w trial and appeal

· Radically reduces potential chances for SC to make new law

· SC was tired of liberal lower courts declaring Con rules that forced SC to grant cert to police new rules – this slows down Con change

· Terry Williams v. Taylor (2000) – AEDPA is Cong curtailing habeas

· In fed habeas for state convictions, no writ will be granted if case was decided on issues unless adjudication resulted in decision that was contrary to, or involved an unreasonable application of, clearly est fed law, as determined by SC

· Basically can only raise a claim if State clearly blew off a clearly established rule – and not just incorrect, but unreasonable
· This goes against Brown giving no preclusive effect to State decisions

· This only involves claims that weren’t raised in state court 

· Restrictions placed on ability to seek habeas
· Time Limits
· AEDPA puts 1 year time limit on filing habeas petition

· There are exceptions: most critical is that if there is some reason claim couldn’t be filed w/in a year (evid not discoverable, etc.) then get 1 year form the time that you can file petition

· Purpose is to streamline habeas

· No right to counsel on habeas but people rush out to file w/in time limit, which also messes up successive claims

· Second and Subsequent Petitions
· 1) A claim presented in a second or successive habeas application that was presented in a prior application shall be dismissed 

· 2) A claim presented in 2nd or subsequent habeas application that was not presented in prior application is dismissed unless:

· (A) Claim relies on a new Con rule

· (B) Factual predicate for claim couldn’t have been discovered previously through due diligence

· (C) Facts underlying claim clearly do not support conviction aside from Con error

· So people rush out to file w/in 1 year, and either make valid claim badly or don’t make claim at all, then it’s lost forever even if it was good

· Exhaustion Requirement
· Application for habeas will not be granted unless you have exhausted all of your state remedies – must have appealed where possible

· If habeas gets dismissed for lack of exhaustion, that was only shot

· Procedural Default
· Wainwright v. Sykes – didn’t raise Miranda issue until habeas petition

· “Adequate state ground rule” – SC will not hear your claim if there’s an adequate state ground for the decision

· The State didn’t consider Miranda issue b/c he didn’t raise it, and under State procedural default rule is you don’t raise it you lose it

· This changes Fay v. Noia (that you can bring new claim on habeas) – if you didn’t comply with rules and raise it in state, no habeas

· Every state has procedural default rules, so the new rule is that you can’t raise a claim on habeas that wasn’t raise in state

· Exception: if you can show cause for not raising issue and that there was harm caused by not raising issue (ineff ass of counsel)

· Edwards v. Carpenter 

· Procedural default can be excused by ineff ass of counsel

· Most common way a habeas claim can be granted

· Pretty much have to have counsel on habeas to get this one past, though, b/c they are the ones who will get trial counsel to say that it was ineffective assistance

· Stone v. Powell 

· Where a state has provided opportunity for 4th Amend claim, it cannot be brought on habeas – if you brought it you lose it, if you didn’t bring it you lose it (so 4th Amend claims can’t be brought on habeas – unless ineff ass)

· Ineffective Assistance of Counsel
· The key to unlocking habeas – explains why issues weren’t raised below

· Three main reasons to bring ineff ass claim:

· 1) Argue that one shouldn’t have been convicted at trial

· 2) Show why an important issue should not be default

· 3) In guilty plea cases to show they wouldn’t have pled

· Originally standard for ineff ass was had to show it was “mockery of justice”

· Strickland v. Wash (1984) – atty didn’t mitigate during capital sentencing

· New 2-prong standard to prove ineff ass of counsel:

· 1) Deficient – rep “fell below an objective standard of reasonableness”

· Basic tort negligence standard for a professional

· More protection than “mockery of justice” standard

· Application standard: 

· (1) Highly deferential to counsel’s performance

· (2) Strongly presumed to provide adequate assistance

· (3) Rep is an art, so may have been brilliant but looked dumb

· Application ends up “hijacking” the holding b/c always supposed to presume assistance was effective and “brilliant”

· 2) Prejudice – “in certain 6th Amend contexts, prejudice is presumed”

· This means that def counsel tries to shoehorn claim into one of these scenarios of presumed prejudice:

· Actual or constructive denial of assistance of counsel

· When counsel is burdened by an actual conflict of interest

· If you can’t get it into presumed prejudice, then def must show “that there is a reasonable probability that, but for counsel’s unprofessional errors, result of proceeding would have been diff”

· This was good-faith effort to hold counsel to higher standard, but things have to go really bad before you can win the claim

· Hill v. Lockhart (1985) – guilty plea, not trial, later regrets it

· Strickland standard applies in guilty plea cases, too

· If judge has followed proper Rule 11 procedures, it’s extremely hard to prove ineff ass since judge made sure it was an informed decision whether counsel was effective or not

· This case interlocks with Rule 11 procedures to ensure that guilty pleas just don’t get thrown away

· Also, to show prejudice in guilty plea, def would have to show that but for the error def wouldn’t have pled guilty – really hard unless you can show that counsel had totally incorrect understanding of evid and so misled

