Entertainment Outline – Spring 2002 

Contract Formation

1. Two features of the entertainment industry shape contractual issues. 

a. Any entertainment product is the sum of a host of creative efforts.  

b. Unpredictability of success and the risk of failure. 

i. Entertainment industry as a whole is financed by the few products that are successful enough that their returns subsidize the majority, which do not break even.  

ii. Terms of the contracts will reflect this uncertainty.

2. Common theme for entertainment contracts ( courts trying to tailor general contract doctrine to distinctive features of the entertainment world.  

a. Entertainment lawyers face a challenge b/c the way that entertainment projects develop does not follow the typical contract formation process.  

Contract Formality: The Movie World 

1. When a new story idea appears, the studios must secure exclusive rights to the story from its author and sign up the key people who are needed to transform the idea into a film. 

2. Movie deals are frequently constructed out of oral contracts signaled by handshakes ( After oral agreement is reached, participants finalize the agreement w/letter of intent (called “deal memos”) documenting the material terms of the K. 


a. Deal memos satisfy need for rapid agreement, but do a less satisfactory job of creating an enforceable legal instrument. 

3. Courts will only enforce deal memos if they are executed and contain definite language explaining the material provisions that will govern each side’s performance. 

a. BUT, often deal memos are based only on different people’s recollections of verbal agreements and handshake modifications.  

b. Where material terms are unclear, courts are unlikely to enforce the agreement, based on the K doctrine that the courts cannot write a K which the parties have not made.  

4. Kim Basinger litigation ( What factors do we consider when trying to decide whether or not the parties have really reached an agreement?  

a. Behavior following alleged agreement ( Here, Studio had made arrangements based on initial agreement to participate ( financing, etc.  

b. (’s former behavior

i. (  had done nudity before, so maybe the nudity issue was not the real reason she wanted out of the project ( if it looks like someone is coming up w/a rationalization to get out of a project (e.g. something better came along so now the person is looking for a reason to escape), court will not be as likely to allow to claim there was no K.  

ii. Also, in former projects, she had not signed detailed agreements.  

c. Court here indicated that it was willing to find Basinger liable, even though she has not signed a K.  

5. Statute of Frauds ( Presents an obstacle in the way to enforcement of oral Ks. 

a. SOF requires that personal service Ks that are not performable within one year of the K being made be reduced to writing ( Ks for one year or longer must be in writing.  

b. It is common for parties defending against a breach of K action to assert that the SOF bars the enforcement of the plaintiff’s asserted claim. 

6. Promissory Estoppel ( Even (s who are unable to base a K claim on an oral deal may have recourse in PE.  

a. A promise which the promisor should reasonably expect to induce the promisee’s action or forbearance and which does induce this action or forbearance is binding if injustice can only be avoided by the enforcement of the promise.  

b. Elvin Associates v. Aretha Franklin ( Court found liability under PE theory b/c parties had indicated that they would not be bound until a K was signed ( and a K was never signed.  

i. Here, Franklin manifested interest, and made repeated assertions that she would complete the project, but the parties agreed to sign a K when Franklin arrived for rehearsals.  

ii. ( proceeded with financing, etc. based on the understanding that ( was participating (and ( knew this). 

1. ( should have reasonably expected that her promise would induce action on (’s part ( ( knew that it would be necessary for ( to take certain steps to get the show going.  

b. Gold Seal v. RKO ( ( and ( had a basic agreement here, and also provided that the missing terms would be filled in by a prior agreement that they had (( was working for ( on another project). 

i. If you have something that helps to fill in the blank, easier to show that the parties intended to be bound by K.  

1. Also, parties here had agreed upon material terms ( price, story, lead actor, etc. 

ii. Here, the court ignores the fact that some of the documents the parties had signed suggested that agreement was not final until parties executed a formal K ( this court said that the fact that there was not a written contract is not conclusive on the issue of whether there was an agreement ( the parties had agreed on material terms and have indicated an intent to be bound.  

1. Contrasted with Franklin court where court finds no K b/c of similar provisions and then uses PE to get around the fact that the parties had agreed not to be bound until K was signed. 

3. Formation issues 

a. Is there a K, or is there another theory of liability?  

i. Film industry and deal memos: 

1. Parties do not have a detailed, signed, written K but have started something that looks contractual in nature (oral discussions, unsigned writings, etc). 

2. The best cases for a ( seeking K liability will involve some kind of writing that is signed by someone, even if it is not a detailed, written agreement ( deal memos or letter of intent (although a deal memo is better b/c a letter of intent makes it sound like the parties have not yet agreed).  

b. SOF (if there is a K that cannot be performed in one year, SOF will apply.  

i. Not very common in entertainment Ks, since most are able to be performed w/in one year. 

ii. BUT, may arise if there is a deal for multiple projects or long term project agreement.  

c. Promissory Estoppel ( Promise or representation that the promisor should reasonably expect to induce action or forbearance, and the person does rely and suffers damages b/c of reliance.  

d. Situations where parties have some kind of agreement, but where the entire agreement is not written out and signed ( can the party establish K liability? 

i. Depends on whether there has been any expression of intent by the parties ( if we want agreement to be enforceable, there should be some language that says that deal memo is meant to bind the parties until a formal agreement is in place.  

1. OR, if parties do not want to be bound until there is a final writing, include language to that effect ( even though courts may ignore this language.  

a. This way, it is risky for either side to incur costs (or to let someone else incur costs). 

b. Factors that court will consider in determining whether to give effect to the language include: 

i. Complexity of the agreement ( if there is a very complex deal where everyone expects a written K, it will be hard to say that there is a binding deal w/out one. 

ii. How standard something is/forms ( Gold Seal Case. 

iii. How the parties have dealt informally in the past ( Basinger case (the fact that she had done prior projects w/out detailed writing indicated that a writing was not vital). 

iv. The reason that someone is trying to get out of an agreement ( the court will normally find liability if the party is trying to get out of the K for reasons other than the fact that the K is vague (another project cane along). 

4. Drafting  

a. Even if there is no formal K, at least get a deal memo done and signed ( getting a signature on something increases the chance that the agreement will be enforceable. 

i. In some cases, this is critical ( if SOF applies.  

b. Include a clause that states that the parties intend to be bound by the deal memo until and unless there is execution of a more formal agreement.  

c. If there is a deal memo, include as many terms as possible (related to remedies): 

i. Compensation, 

ii. Nature of the work to be performed, 

iii. Time period (at least the starting time), 

iv. Any of the artistic issues (other performers, director, nudity, etc). 

1. The court will be more likely to fill in the other terms or find that there was an agreement if the parties have agreed on the essential terms.  

2. Restatement ( We can find a deal if the parties intended to make one and there is a reasonably certain basis for providing a remedy; is there enough so that the court would be able to figure out a dollar amount that would make sense? 

d. If there are any issues that have not yet been settled, it is a good idea to specify what they are and agree to good-faith duty by the parties to try to resolve the remaining issue. 

Definiteness 

1. Even where there is a written agreement, parties often may disagree about the meaning of the terms. 

a. Arises especially when there is only a deal memo ( parties often agree to incorporate general language since it is difficult to create a K that anticipates the broad range of future events. 

b. Then the court has to come back later and try to interpret the ambiguous terms ( judges have considerable latitude in giving meaning to K terms.  

2. A K must be definite enough to provide some basis for determining the existence of a breach and providing a remedy ( typical contract remedy is expectation damages.  

a. Courts will then use interpretive aids to resolve ambiguities ( including the express language of the K as understood in a legal context, the extent to which the parties performed under the agreement and the understandings under which they performed, past dealings, custom and usage.  

3. Pinnacle Books v. Harlequin ( ( has a K w/an author that provides for “best efforts” in negotiation. 

a. Author begins negotiating w/(, and ( sues ( for interference w/contractual relations. 

b. The first question then, is whether ( and the author had a valid K.  

c. There was no valid K here b/c the “best efforts” clause was too ambiguous.  

i. There were no objective guidelines against which the efforts could be measured.  

ii. The parties had only agreed to negotiate and there is no way to measure the objective performance required by a K to negotiate with best efforts ( hard to calculate damages.  

1. Best to avoid these “best efforts” clauses, but if they are included: 

a. Try to define exactly what will meet the “best efforts” criteria ( e.g. a certain number of meetings. 

b. Include guidelines for damages ( possible based on prior dealings, 

c. Include a right of first refusal as well (or instead) ( gives one party the right to match any other offer. 

i. Good idea about to be specific about what has to be matched (this probably would have been the best choice here). 

d. Possibly include a provision requiring ADR. 

2. By including these provisions, hopefully there will be enough terms so that courts could fashion a remedy.  

4. Candid Productions v. International Skating Union ( Good faith efforts clause was unenforceable ( here, the issue was not whether ( acted in good faith, but rather whether the promise by ( to negotiate was sufficiently certain for the court to enforce it (here, it could not be enforced without the court impermissively making a K for the parties.  

a. If you are going to use “best efforts” clauses, do not make them as broad as the ones here ( don’t make entire K dependent on best efforts clause.  

Consideration/Mutuality  

1. Two principle functions served by consideration requirement. 

a. Provides a court w/objective evidence of the parties’ intent to enter into a binding agreement. 

b. Parties will act more carefully if they know that providing consideration will make their promises enforceable.  

2. Wood v. Lucy, Lady Duff Gordon(mutuality problem

a. In bilateral Ks (promise for a promise), there is no consideration if A makes a promise and B’s return promise is illusory (not really obligated to do anything). 

b. Lady Duff Gordon was a designer who gave exclusive right to Wood to place her designs in the marketplace.  Gordon made clear promise of exclusivity and Wood promised her a percentage of profits, but did not promise to make a certain set of money, or to do specific things to market product. 

c. Lady Duff violated exclusivity promise and Wood sued for breach ( she raised the mutuality issue saying she didn’t get consideration for promise of exclusivity b/c Wood did not commit to doing anything (no obligation on him under the K to do anything). 

d. Court implies “best efforts” in order to say that Wood had an obligation. 

i. The issue was the breach by Lady Duff of promise of exclusivity ( but she got something from Wood (best efforts) so that she breached her promise.  

ii. BUT, in this mutuality context (unlike definiteness context), court does not define what best efforts have to be ( how could Wood have breached the K? If he had promised best efforts and Lady Duff sued alleging breach, what would she be able to recover?  

1. Reverse of definiteness context( if the only concern is whether a party promised something that will serve as consideration, courts will imply best efforts or good faith in order to enforce the clear promise by the other party. 

2. SO, in the definiteness context, good faith clauses often are not sufficient to establish a remedy, but they may be sufficient to hold a party to has made a clear promise to that deal, and prevent him from claiming lack of mutuality.  

iii. Mutuality is a difficult argument to make b/c the courts tend to find that not much is required to constitute consideration. 

3. Bonner v. Westbound Records, Inc. ( ( makes exclusive recording K w/(, and then records for another company.

a. ( claims that there was no K b/c of lack of mutuality ( ( agreed to record only for (, and ( was not obligated to do anything ( K did not require that ( make even a single recording using (s.  

b. Court looks at specific things that ( provided (advances, etc) and finds consideration, and also cites Lucy proposition that the law implies mutual promises to use good faith in interpreting an agreement and fair dealing.  

c. BUT, be careful ( here, the K specifically included things that ( did NOT have to do (escape provision). 

i. W/out the other bases for consideration here (advances and other money paid), the court may have found that there was no best efforts obligation b/c of the broad escape provision and that (’s return promise was illusory.  

4. As a drafting matter:

a. Possibly include what the specific consideration is, 

b. Don’t include broad escape clauses ( put in some kind of “best efforts” clause instead, 

i. Or at least include a promise for the company to make one recording to prevent their return promise from being illusory.  

c. Always consider (especially when representing the powerful side) why each provision is included ( b/c escape provisions may result in an unenforceable K, and could also make people resentful and ruin working relationships.  

Capacity to Contract 

1. Infancy/minority ( in most jx, there is a defense based on infancy. 

a. Generally the age is 18 ( Infant has the power to disaffirm contracts that he enters into.

b. Generally a matter of CL ( Age is an arbitrary line drawn by jx – court doesn’t look at the individual (intelligence, etc) (not a judgment of real capacity or competence, but arbitrary line based on birth date. 

2. No particular method for disaffirming, but must be clear that minor is leaving K ( Minor can ratify K after majority.

a. Usually some remedy for contracts for necessaries ( food, clothing, shelter etc. 

i. Restitution ( If minor has goods in possession ( has to return the goods.  

ii. If minor is suing to get money back ( some courts will subtract for depreciation, etc.  

3. Entertainment states (CA and NY) have developed statutory schemes that provide for judicial approval of Ks with minors. 

a. If this is done, the minor’s right to disaffirm is lost. 

b. In CA, this is an optional procedure

i. Either party can petition the court ( provides for various things to protect the minor (had been abuses of child stars), but primary purpose was probably to protect the industry (prevents minors from disaffirming Ks).  

1. Some Ks provide for limitations on hours of work, school, asset protection to protect the infant from parents (to prevent family from squandering $).  

ii. If there is no judicial approval, then the infant can disaffirm the K ( but this right is qualified.

4. Scott Eden Management v. Kavovit ( Work had already been done by the manager, and court would not allow minor to avoid payment to his manager.

a. Minor is not entitled to retain the advantage from a K that he repudiates. 

b. Minors may not use their right to disaffirm in order to gain a financial advantage over a party that has already performed its side of the K to the minor’s benefit.  

5. LeAnn Rimes case ( Rimes gets approval of K with choice of law and choice of forum clause (Tennessee). 

a. Rimes goes to Texas to try to disaffirm ( court dismissed her action and she has to litigate in Tennessee (she was able to travel there to litigate it and K had been drafted in Tennessee in the first place) 

6. Several states have these statutes 

Duration 

1. Under CL, there is no prohibition on long Ks ( however, some states have statutory provisions that modify.  

2. Especially relevant in music industry ( Ks between talent and label which provide that artist receives compensation in the form of advances against royalties and in return, the label receives the exclusive right to release and distribute the recording, and often secures copyright ownership of the recorded music.  

a. Often, these agreements turn into one way commitments by the talent for spans that may last as long as 20 years.  

b. Attractive to the labels, but unattractive to the talent.  

i. Label ( commits itself only to an initial period (usually defined in terms of # of albums, rather than years).  

1. Within 6 months of delivery of the first album, the label has the option to renew the K for another such period and then for whatever additional number of album options to which the artist has agreed. 

ii. Artist ( Unconditionally commits him/herself to record for as long as that specified option period, which in the case of new musicians is typically 8 – 10 albums. 

1. Typically takes 18 – 20 months to produce an acceptable album ( and the standard industry K provides that a second album cannot begin to be recorded until the prior one has been delivered to the label.  

3. Ks have been challenged on various grounds b/c of duration problem: 

a. Challenges to one sided Ks ( Possibly challenge based on mutuality ( not usually successful

b. Constitutional argument ( Michelle Shocked case.  Shocked argued that the long term K violated the 13th amendment prohibition against involuntary servitude. 

i. Not a convincing argument ( She could not have been forced to perform her personal service K (studio could merely have gotten a negative injunction to prevent her from performing for another studio).  Also, it is not slavery to hold someone to the term of  K. 

1. This argument maybe would have been more successful under an unconscionability or public policy argument since ( was alleging that her creativity was stifled  

c. General unconscionability ( has been fairly unsuccessful as well (although Newell says that often Ks with new artists are extremely one-sided and unbalanced in favor of the labels, and he likes it when people challenge them). 

i. Part of the lack of success may be b/c most cases end up being settled ( little developed case law in these areas.  

d. Public policy/restraint of trade argument 

i. Schroeder v. McCaulay (note case) ( K violated public policy b/c no mutuality.  It tied the artist up forever w/out the label providing anything in return, and violated public policy. Newell thinks Schroeder reached the right result

ii. George Michael case (notes) ( ( loses.  Newell thinks it is b/c he had more bargaining power b/c he was very successful and had already renegotiated his K to get more favorable terms ( unbelievable that he was being taken advantage of by the record company.  

4. CA legislation limiting the duration of employment/personal service Ks ( to seven years.  

a. DeHaviland v. Warner Bros. ( Studio tried to extend the K (beyond 7 years) to make up for missed time ( court said no. 

i. The legislature with the provision is trying to limit duration of personal service Ks (7 years) ( the extension provision in the K to allow for cumulative 7 years instead of 7 calendar years, seems questionable. 

1. The substitution of years of service for calendar years would work a drastic change of state policy with relation to contracts for personal services. 

ii.  (  could have explicitly extended or agreed to an extension during the K (instead of the studio including a provision in the initial/underlying K that says that in case of missed time, the studio has the right for the performer to make up the time).

b. Exception to this rule in the recording industry 

i. The 7 year limit on contractual obligations still applies, but the artist has to give notice to the record company if she wants to exercise the 7 – year limit.  

ii. Then, the record company has a damage action for any record that the artist initially agreed to complete, but had not completed at the end of the 7 years. 

1. Example ( artist enters into an initial 8 – album deal.  She has completed 6 albums w/in the first 7 years of the K and then exercises her right under the CA code.  

a. The record company would have a damage action b/c she still owes them 2 albums under the K. 

iii. BUT, the exception does not specify what kind of damages are available ( it only provides that the company has some kind of damage action.  

Entertainment Contract Obligations 

Performer/Author Obligations 

Creative Control

1. Has there been a breach of K?  ( Does the fact that a producer does not like the way the entertainment work is evolving mean that a performer can be fired for breaching the K?  
a. Is there a breach of K when the artist suggests changes, and what can be done from a drafting perspective? 
i. Suggest what is allowed as far as artistic interpretation/expression ( make clear what power the studio has and how much input the actor should have (example, who gets the director’s cut?). 
2. Goudal v. Cecil B. DeMille Pictures Corp. ( ( sued for wrongful dismissal after she was fired; studio says that she violated her obligations b/c she would not perform as directed, made suggestions about how to do things, etc.  

a. ( had not been hired to be a mere “puppet” to the director, but was entitled by the K to give an artistic interpretation of the scenes and that she had not failed to perform her part of the K. 

i. The K provided that ( was hired for special and unique services ( the court reads this language as evidence that the studio wanted her input (although it had really been included for the benefit of the studio – by including this language the studio has a right to seek equitable relief).  

b. Also, ( had no history of being difficult to work with.  

c. Also, the studio had exercised its option after the incidents occurred.  

3. Welch v. Metro – Goldwyn – Mayer ( Studio fires Welsh and replaces her with Debra Winger.  

a. Studio alleged she was fired b/c of her 3- hour makeup routine.  

b. BUT, court found that studio acted in bad faith b/c studio had accepted her makeup routine.  

4. If there is a case where an actor is difficult to deal with/constantly objecting to everything.  Can this be treated as a breach? 

a. If an actor really was difficult, she would be interfering w/performance of the K – if this led to excess cost, the cost overrun could be treated as a breach. 

b. Studio would possibly want to send the actor a letter first and warn actor of possible consequences ( Set parameters and notify actor that she will be in breach if she violates the parameters.  

i. Then, the parameters can serve as evidence in the case of a dispute ( the studio will have more to their case than allegations that actor was difficult to deal with.  

ii. In these cases, the actor should record all instances of praise ( this will weaken the case of the studio and show alternative motivations for termination.  

5. Newell says court opinions in this area are worthless, and court will not find a breach of K just b/c someone acts difficult.  

Morals Clauses 

1. Clauses designed to protect reputation of the studio.

2. Loew’s, Inc. v. Cole ( Cole was terminated for violating the morals clause in this K after refusing to testify at House Un-American Affairs Committee hearing during days of Hollywood blacklist. 

a. Since he refused to testify, he was held in contempt (a misdemeanor) ( the court said that this violated the morals clause b/c it would look bad for Cole and for the studio.  

3. As a drafting matter ( possibly list specific activities that would result in termination as well as a general morals clause.  

Non-Compete Clauses 

1. The use of non-compete clauses is limited b/c of concerns about restraint of trade.  

2. As a general matter, employer may include an agreement not to compete ONLY if ancillary to an independent agreement (e.g. the sale of a business or employment in a position). 

3. The clause must be specifically related to a tangible interest of the other party AND must not be overbroad ( must be limited in terms of geographic area and in terms of time limits.  

a. The court must determine whether the new and old projects are too much alike and whether the projects would compete w/each other for profits.  

4. Harlequin Enterprises v. Warner Bros.( Author sells his series, the Executioner, to ( (the series was to continue but different authors would write the books).  Author also agrees that he will not create a competing series. 
a. Author writes another series (that is marketed by saying, “by the author of the Executioner series”), and ( sued author and (, the new publisher.  
b. The court here finds that the series are not too much alike, and will not compete w/each other.  
c. Also, ( should have also made the author agree not to use his name and connection w/the Executioner series to be used in publicity for future works.  
Studio – Publisher Obligations 

Satisfactory Product 

1. Standard publishing provision ( Author shall deliver [the book] to the publisher in form style, and content satisfactory to Publisher, on or before [date].  If the author fails to so deliver, then the author shall at the publisher’s request, promptly return to Publisher any payments made to Author pursuant to this Agreement. 

a. Author is obligated to deliver a suitable manuscript and publisher is obligated to pay royalties/advances and do marketing. 

b. What standard of satisfaction does the publisher have to meet if it wants to reject a book as unacceptable? ( Honest dissatisfaction. 
i. This is a subjective standard ( Requirement does not require reasonable dissatisfaction ( only an honest dissatisfaction.   

ii. This means that in order for a writer to say that a publisher was wrongfully dissatisfied, she would have to show dishonesty on the part of the publisher (it would NOT be enough for the writer to show that other members of the public (even the majority) liked the book.  

2. Harcourt Brace v. Barry Goldwater ( In order to balance the large amount of discretion by the publisher, the court implies obligations to the publisher to act in good faith (here, the court implies a duty to engage in appropriate editorial work).  

a. SO, before the publisher can get out of the K by claiming dissatisfaction, the publisher has to show good faith.  

b. To show good faith: 

i. Communicate w/the author and give some kind of feedback, 

ii. Make suggestions regarding how to fix the problem, 

iii. Give author an opportunity to correct the problem, 

iv. Be careful about misleading people ( in these cases, being overly nice or complementary/giving false hope can be dangerous later.  

1. Whedon ( Publisher gives good feedback on the first half of a book, but then rejects the book when author submits final draft b/c it was not what publisher expected.  

a. Court finds for writer ( publisher misled the writer.  

3. Doubleday v. Tony Curtis ( While a publisher has an obligation to provide certain editorial work for the author, the publisher does NOT have a responsibility to write the book for the author. 

a. But be careful ( while extensive editing is not required for every writer, Curtis could have argued that it was required here b/c that is what Curtis had gotten previously.  

4. If publisher breaches and the author gets another publisher, what are damages? 

a. Author gets to keep advance from the first publisher ( can the breaching party get restitution? 

i. Most courts say yes, but damages are subject to any expectancy damages that the injured party would have had (including additional costs by the writer, lower price for the work etc). 

ii. If the deal w/the new publisher puts the writer in a position where he will be better off ( the first publisher may claim restitution if it can show that the writer was unjustly enriched.  

Best Promotional Efforts 

1. A work needs to be sufficiently promoted to make the buying public aware of it ( but the publisher typically wants to limit its commitment to the artist just to do some promoting, not to promote to any specified degree.  

a. Though this K term would seem to leave publishers free of any real obligation toward the artist, courts have typically read into such contracts an implied obligation of publishers to act in good faith by expending reasonable efforts to promote.  

2. Even if the parties do not include a “best efforts” clause in the K ( there is an implied obligation of reasonable efforts that arise from the exclusivity that is involved (it is the publisher’s exclusive responsibility to get the book to the public). 

3. Zilg v. Prentice – Hall, Inc. ( ( writes a book.  ( accepts the book and commits to an advertising budget.  

a. B/c of problems that arise later, the printing was cut by 5,000 books and the advertising budget was reduced.  

b. ( alleges that ( did not use adequate efforts to market the book. 

c. However, here ( did fulfill its obligations under the K ( even after all of the problems and negative reviews, ( did not stop printing and only scaled back a little bit.  

i. Contrasted w/Execution of Charles Harmon ( publisher stops promoting the book and lets it go out of print after publisher threatened w/lawsuit.  

4. Von Valkenburg case ( Publisher hires a group of authors to write a series of books to compete with one of their current authors.  

a. Court finds that this violates reasonable efforts requirement (while a publisher can deal w/more than one writer at a time, it cannot (in good faith) hire someone to compete directly w/an existing author.  

Royalties and Profits 

Calculating the Amount: Film

1. Net vs. Gross profits 
a. Normally, only artists w/high degrees of clout are able to negotiate for gross profits. 
b. Everyone else will get net. 
2. Net profits formula: 

a. Studio gross revenue (1/2 of the box office goes to the studio; 1/3 of the home video, 1/10 of the merchandising, direct licensing fees from TV [network and cable]).

b. From gross revenue, subtract actual studio cost (cost of production, or negative cost; cost of promotion; actual studio overhead calculation; interest on the money invested until the time it is recouped) 

i. This leaves us w/gross profits
1. This figure is what is reported to Wall Street, and the SEC.  

2. Also, if you have a lot of clout in Hollywood, might get a percentage of this number.  If you don’t have clout, will not get a cut of gross profits. 

c. To get net profits ( subtract From gross profits:

i. 30% of gross profit for studio.  

ii. Reductions from Home Video ( 80% off the top.  Of remaining 20%, almost 1/3 is taken out for distribution.  

iii. Flat overhead fees are charged (overhead on overhead). 

1. Overhead has already been deducted to figure out gross profits, but then more is taken out. 

iv. Interest calculated on accrual basis, while revenues are calculated only on a cash basis. 

1. Means that the interest charges are larger than they otherwise would be.  

v. Interest charged on expenditure not yet made. 

1. Example ( charge interest on the money that will be paid to director and certain actors.  

vi. Interest rate exceeds actual rate. 

1. Charge interest beyond the actual cost of the money ( may charge 30% when this is more than what they are paying to use it.  
3. Art Buchwald v. Paramount Pictures ( ( sues after agreeing to net profits, and then the formula results in his not getting any percentage of the profits.  
a. Is net profits formula unconscionable?  ( judge finds certain portions of the K to be unconscionable. 
i. Adhesion K ( while some of the provisions were negotiated, the provision regarding the net profits formula was not. 
ii. Unequal bargaining power. 

b. BUT, Newell says this is not really a very good unconscionability case b/c adhesion Ks are not automatically unconscionable and Buchwald was a producer that was familiar w/the movie business (AND he had already been paid his salary; the net profits were to be a kind of bonus. 

i. Drafting provision ( From the studio perspective, better to make provision look like it is not “take it or leave it,” but rather like a bonus on top of salary and make it clear that salary might be all that the person gets ( also call it something other than “net profits”

Calculating the amount: Music 

1. Music Ks result in the music group financing the production of its own records (unlike movies or publishing) ( at the foundation of music contracts is the concept of recoupability. 

a. The record label acts as a bank that loans out money to performers to make records ( but the money is provided with the expectation that it will be recouped by the label through the withholding of royalty monies otherwise due the artist.  

b. The artists do not see a cent of revenue due to actual sales until the royalties have accounted for all the money advanced. 

2. Musician Royalties

a. Calculation of albums (tapes and CDs) on which royalty paid

i. Albums (tapes and CDs) actually shipped by the record company.   

ii. From the amount shipped, subtract albums given as freebees for DJs

1. Multiply this result by 10/12 (reduction to account for 2 free w/10 sold promotions.  This number can vary subject to negotiation)

b. Leaves # of albums sold 

i. Multiply this number by 90% (reduction in K to allegedly cover breakage- this percentage is also negotiable)

c. Leaves # of albums on which royalty paid 

i. We have made three subtractions from the number of albums actually shipped in order to get the number on which royalty is actually paid.  

d. Once we have the # of albums on which royalty will be paid ( Do Royalty rate calculation 

i. Suggested retail price minus packaging fee ( Multiply this result by royalty rate (usually about 13 or 14 percent depending on the artist).  

ii. Then, multiply this number by  # of albums on which royalty paid.

e. Then, there are several deductions

i. Recording costs

1. Is this the cost of making the record, or does it also include promotional costs? 

ii. Costs of music video

iii. “Excess” mechanical license fees

1. K provisions in this area are not uniform, but usually will provide that the record company has to pay no more than 75% of the statutory license fee (fee provided by statute for use of a particular song on a CD) multiplied by 10 for each item sold at the invoice price.  Anything beyond this is chargeable to the artist and is deducted from the royalties.  

iv. License fees are payable on the actual amount shipped; they are also payable at the full rate. 

1. Example (  If we have a situation where the artist is not the composer and there are 12 songs on the CD  ( someone has to pay for licenses to use the songs and the statutory fee on each song. 

2.  The fees have to be paid on the number of albums actually shipped, even though some are given away as freebees. 

3. Record company only pays for 75% of the statutory fee multiplied by 10 

a. If there are more than 10 songs on the CD, the remainder are not covered by the studio)

b. Also, the company also only pays fees only for the number actually sold, not the amount shipped (not the number of freebees, etc).  

v. Anything in excess of what the company will pay is deducted from the artist’s royalty.  

vi. Producer’s royalties

1. Producer will take typically 3% of the artist’s royalty rate (If artist’s rate is 13-14%, the producer will take 3% of this, leaving the artist w/a 10% royalty). 

vii. Reserves against returns

1. Eventually the artist will get this amount if all of the units sell.  

2. K permits the company to set up a reserve against CDs that are returned when they cannot be sold.   

f. After these deductions ( this is what the artist gets (although there may be additional amounts taken out for managers, etc).  

Entitlement to Payments 

1. Owner of intellectual property has certain rights, including the right to reproduce the work, create derivative works, to distribute copies, to publicly perform the work, and to display it.  

a. Royalty payments from copyright ownership can be tricky due to the multi –party nature of modern business deals.  

2. In Re Waterson, Berlin & Snyder Co. ( WBS was a publishing company that owned the rights to several copyrighted works. 

a. When the company went bankrupt, WBS tried to sell the works free from any royalty claims. 

b. The copyright owners sued to either rescind the K or to make sure that they retained a right to royalties. 

c. The Court declined to allow the artists to rescind the K ( But, determined that if the works were sold, they would be sold subject to the right of the composers to have them worked in their behalf and to be paid royalties according to the terms of the K.  

Entertainment Contract Remedies and Liabilities

Two major categories for remedies ( equitable relief (injunctions, specific performance) and damages.  

Injunctive Enforcement of Personal Service Contracts 

General Equity Doctrine 

1. Entertainment corporations have consistently relied on equitable remedies to prevent artists from evading contractual obligations. 

a. This is at least partly b/c monetary damages are often difficult to prove. 

b. Where money damages are considered inadequate, employers of entertainment talent turn to “negative injunctions.”  

c. Also, issue of “double injury” in personal service contracts for the entertainment company ( ABC, Inc. v. Wolf. 

i. Company feels that it has lost something when performer goes elsewhere (here, Wolf left ABC for CBS). 

ii. Also, Company’s direct competitor is benefiting b/c performer leaves ( to go to competitor (not only insulting, but may produce other losses that are hard to calculate). 

1. Sports announcer who becomes known on NBC, and then goes to CBS ( question about whether he could be enjoined from working for CBS for some time. 

2. Example of double injury ( not only did Wolf leave, he left to work for the direct competitor (who may now be taking some of ABC’s audience).  

2. General Principle ( contracts to perform personal services are not to be specifically enforced.  

a. Court will not compel an unwilling employee to continue to provide services to her employer. 

b. Difficult to monitor and enforce compliance of an unwilling party. 

c. Public policy concerns ( 13th amendment ban on involuntary servitude. 

3. BUT, courts will issue negative injunctions (even absent K provisions that commits the employee not to offer his services to other parties during an existing employment K).  

a. But, the K must make clear that the services were supposed to be exclusive, and 

b. That the services are unique and not readily replaceable by the employer, even w/the help of monetary damages for the K breach.  

c. However, the courts will consider the company’s goals ( if the Court believes that the company wants a negative injunction to make the performer work for it again, it will not grant the injunction. 

i. The courts will not do indirectly (through negative injunction) what they will not do directly be commanding specific performance of a personal service K.  

ii. This is based on the concern that there must be some way for the performer to make a living ( if the court does issue a negative injunction, it must be limited geographically and temporally.   

4. In cases where the performer refuses to perform, the company will usually seek a preliminary injunction, pending full trial, to prevent the performer from working for a competitor.  

a. In order to obtain a preliminary injunction, the moving party must demonstrate irreparable harm in the interim as well as a likelihood of eventual success on the merits. 

5. Harry Rogers Theatrical Enterprises v. Comstock ( What does company have to show to get a negative injunction? 

a. In general, it is held that a covenant not to compete is not necessary for granting injunction, as long as there is an exclusive K w/the ( ( but drafting a covenant not to compete is still a good idea so that artist expressly promises she will not work for someone else during the period of the K.  

b. Services must be unique and not readily replaceable ( this may be hard to show.  

i. BUT, in entertainment law, there is at least some sense that entertainers are unique.  

c. Comstock argues that his services are not unique and extraordinary. 

i. But, court looked at what he was being paid, and what someone else was willing to pay (and risk a lawsuit) to get him. 

ii. Court does not apply a really high standard here ( just looks at what he is being paid, and what someone else is willing to pay, and concludes that he is extraordinary. 

d. This case also raises the question about whether ( can sue the person that the performer goes to work for. 

i. If the party that hired the performer was aware of the K ( may be able to sue for business interference (tort), and/or injunction against the second employer. 

ii. Sarah Vaughn case ( did not demonstrate that second employer had notice of exclusive K.

6. As a drafting matter: 

a. Include a clause that recites how unique the services are, but be careful of how you use it.  

i. Example ( Don’t include uniqueness clause for every employee ( NY case involving Iman. 

ii. Some kind of injury that is hard to compensate w/damages. 

iii. Limited covenant for duration of K ( restrict geographically, length of time.  

1. More difficult to get an injunction against competition after the K is over ( trying to impose future restrictions is generally not looked upon favorably (but may sometimes be used where trade secrets, customers lists etc. are involved) (narrow covenant for a short period of time in a limited geographic area.  

a. Wolfe case has elements of this, since his K with NBC was over. 

California Injunction Legislation 

1. Statutory constraints on injunctions against performers. 

a. Early legislation provided that in order to sustain a claim for injunctive relief, a K must: 

i. Be in writing, 

ii. Encompass unique and extraordinary services, and 

iii. Guarantee minimum compensation of at least $6,000 per year.  

1. This number has since been changed, but companies still have to meet some minimum compensation requirement.  

2. Motown Record Corp. v. Tina Marie Brockert ( ( signs a K w/(, and after recording 4 albums, ( says that she will no longer perform under the K. 

a. ( sues for injunctive relief ( the K contained an option for renewal and the Company was going to pay the $6,000 statutory minimum after it had exercised the option to renew.  

i. The studio was trying to arrange it so that if ( was successful, it would exercise the option (and pay the statutory minimum), but if she was not, they would not exercise the option.  

b. Court says that this is not complying w/the $6,000 minimum payment requirement ( the $6,000 minimum payment must be guaranteed.  

c. Cites Foxx case and Newton John case. 

i. Foxx ( $6,000 minimum cannot be satisfied w/a royalty agreement b/c royalties are contingent. 

ii. Newton John ( studio met the minimum here b/c they gave her $ up front, and she was simply required to keep recording costs at a certain level to guarantee the $6,000.  

3. Statute was changed in 1993. 

a. Current statute ( represents a compromise.

i. To get injunctive relief ( have to have guaranteed compensation (not contingent ) of 9k in the first year, 12k in the second year, and 15k in years 3-7. 

ii. K has to guarantee this kind of money ( as you move beyond the third year and you want an injunction, there are additional sums that have to be paid (15k for years 4-5, and 30,000 in years 6-7). 

iii. Overpayments in one year can be carried over to the next year. 

iv. Also, you can make the actual payment part of it in a lump sum before you seek the injunction ( can’t change the guaranteed K compensation (has to be provided at the outset). 

v. Also includes a superstar provision ( even if studio does none of the requirements to get an injunction, if someone unexpectedly becomes a star, and wants injunctive relief w/in the K ( can get injunctive relief for a single payment equal to 10 times the aggregate minimum required in each of the years of the K. 

Damages for Contract Breach 

What Damages are available? 

1. Three basic K remedies ( Expectancy, Reliance, and Restitution. 

2. Expectancy ( forward looking (focus is on putting the injured party in as good a position as performance would have put her). 

a. This is the preferred measure of damages ( requirements. 

i. Hadley v. Baxendale ( ( is only liable for losses that are a natural result of the breach, or which arise from special services communicated to (.  

ii. Mitigation ( losses that ( could have prevented by reasonable behavior after the breach will not be collectable from (.  

1. Parker case ( sets out a rule for entertainers that treat them better – Court decides on SJ that ( did not fail to mitigate and is entitled to profits from cancelled movie, b/c substitute movie will be shot somewhere else, and will be an adventure movie instead of a musical etc. 

a. On the face of the K, the two movies are different ( also, the employment of an artist is of a different matter than other employment Ks (being in a bad movie can harm reputation, which lowers amount of money you can command).  ( should not have to take another role in order to collect salary from ( puts the court in the position of making judgments about movies (court does not want to do this). 

b. Dissenting judge says that this should not have been decided on SJ b/c there are factual issues regarding whether this is similar employment. 

iii. Certainty issues ( can you prove damages to a reasonable certainty? 

1. BUT, there has been a trend in recent years to focus on the fact of damage, rather than the degree ( if you can show to a reasonable degree that you suffered some damage, we will relax the standard a little bit for showing exactly how much you suffered.  

2. For breach of K, (s ordinarily can’t get punitives, emotional distress, etc. 

3. Reliance ( backward-looking 

a. Focus in on putting the injured party back to the beginning ( compensate for losses, expenditures in reliance on the promise (what has injured party done or spent in reliance on the K).  

i. Might include restitution ( but then goes beyond it. 

4. Restitution ( focuses on the breaching party, and tries to put the breaching party back to the beginning. 

a. Narrower remedy ( What did the breaching party get out of this? ( give it back (give up the value of whatever they received).  

i. If you can’t get equitable remedy, and can’t prove expectancy, reliance and restitution provide at least some mechanism for recovery.  

Damages for Performers 

1. Quinn v. Straus Broadcasting ( ( was fired from on-air position, and sought damages on several grounds (including emotional distress, etc). 

a. Court says that ( only has to pay salary subtracted any reasonable mitigation. 

b. Damages for emotional distress and damage to reputation are not available for breach of K, and you only get salary less any mitigation. 

c. Should performers get something here; is their situation different somehow from other employees? ( in entertainment, reputation is a more serious matter, and may have more direct financial consequences (being a conductor who gets fired mid-term might be detrimental, but court doesn’t consider this). 

i. Maybe would be hard to determine what the damages would be. 

ii. Also, these COAs (grief, distress, etc) are close to the rule that we do not give punitive damages for breach of K ( courts might be afraid that if you open this up, what you are getting is punitives in disguise.  

2. Vanessa Redgrave v. Boston Symphony Orchestra, Inc. ( court focuses on evidentiary issues. 

a. After BSO terminated (, she filed suit and claims consequential damages ( based on the proposition that a significant number of movie and theater offers she would have ordinarily received were not offered b/c of the cancellation. 

b. Courts do not award K damages for injury to reputation ( BUT, here Redgrave was not claiming that her general reputation as an actress was tarnished b/c of BSO’s cancellation. 

i. She made a specific claim that she lost specific movie and theater offers b/c of BSO’s action ( The Court says that this is sufficient to state a claim (b/c it is specific), and ( could prevail with appropriate evidence.
c. Court says that her claim was specific enough to meet the requirement of being reasonably contemplated when parties entered K ( BUT, she has not presented enough evidence. 

i. She has to present sufficient facts for a jury reasonably to infer that Redgrave lost wages and professional opportunities. 

1. Maybe point to specific jobs.

ii. Also has to show that she did not get these offers/wasn’t hired, 

iii. Show what the jobs would have paid, 

iv. Causation issue ( she has to show that the breach caused the loss of jobs.  

1. This is (’s biggest problem ( she lost her job b/c her support of the PLO angered people, and made other people concerned about the box office, etc.  

2. SO ( Once she points to jobs that she lost, those people will argue that they declined to hire her, not b/c she was fired by BSO, but b/c of her political beliefs (which got her fired from BSO). 

d. The court awarded 12,000 b/c there was one specific opportunity that satisfied all of these elements ( Theodore Mann (theater producer) testified.

i.  Mann testifies that he was going to employ Redgrave for a specific job that would have paid 12,000, but he didn’t b/c of the firing from BSO ( satisfies all of the factors.  

ii. Lack of proof on other claims.  

3. Raquel Welch v. MGM ( ( fired from Cannery Row.

a. There was a play or pay clause in the K ( but studio chose to fire her, instead of paying her salary. 

b. Proof of damages issue here ( court says that there was sufficient evidence to show damages. 

i. Before the Cannery Row incident, she had received certain kinds of offers, and after, the offers changed. 

ii. She also brought in expert witnesses that she would have obtained additional film roles, and also testified about the amount that film stars were currently receiving.  

c. Court was probably being easier on Welch than on Redgrave.  

i. Doesn’t appear that Welch showed that she lost out on specific jobs ( she showed a work history, but nothing else (did not show specific jobs that she was not hired for, or what they would have paid). 

ii. Showed that she was not receiving offers now.  

iii. Court is more lenient here, especially relating to causation issue:

1. Welch court allows a very loose causation showing ( she used to have jobs and now she does not, so something must have happened.  

2. We know she got fired, so that must be the reason for the decline in offers.  

Authors and Publishers 

1. Freund v. Washington Square Press ( K between a publisher and an author.  

a. Author grants exclusive rights to publisher to publish the book. 

b. Author delivers book, and gets advance ( then there is a change in management, and publisher refuses to publish the book. 

c. Author wants damages equal to the amount it would have cost him to publish the book ( court says no, and rejects the analogy to a construction K. 

i. Here, ( is contracting for the publication, not for the printing and assembly of the books.  

ii. Damages are designed to put the injured party in as good a position as he would have been in by full performance of the K ( if damages here were measured according to costs of publication, ( would get a windfall.  

iii. ( gets only nominal damages. 

1. He alleged no reliance damages. 

2. Expectancy damages too speculative ( Problems of proof here, and issue of asking for, and determining royalties.  

a. This would have been the appropriate measure of damages, but ( did not prove them w/enough certainty.  

2. Contemporary Mission v. Famous Music Corp. ( Court specifically addresses the distinction between fact of loss and extent of loss. 

a.  Here, there was a promotion agreement; there were already records sold and profits made (existing records w/existing sales). 
i. Court looks at the existing record and the existing sales ( not a big jump for the court to conclude that w/more effort by (, there would have been more sales. 
b. Fact of damage ( did failure to promote cause some loss (YES. 

c. Extent of damage ( court here is willing to be a little more lenient ( mathematical precision is not necessary, just need some basis for determining what the loss was.  

i. Here, (’s experts testified w/statistical analysis of Billboard charts ( to show that (’s song would have gone up in the charts, and that sales would have gone up as well.  

1. This evidence had originally been excluded ( court here said it was excluded in error. 

Entertainer Representation and Regulation 

Entertainer Representatives 

1. Performers often draw upon a variety of forms of representation: 

a. Business managers ( financial side

b. Talent agents ( Market the performer, find the work and take 10%

c. Personal manager ( help develop, guide, and enhance the career path of the entertainer.  

d. Attorney ( variety of legal work 

e. Publicists 

2. These functions often overlap tremendously ( but different licensing requirements and regulations apply depending on the category.  

a. Personal managers may get into procuring work. 

b. Sometimes have talent agents that advise on personal matters. 

c. Attorneys who shop talent. 

d. Any or all of these people may be involved in packaging deals for the client ( but problems arise b/c there are different licensing requirements for each party. 

i. Lawyer ( limits on solicitation of clients, and restrictions on paying someone for a referral of business (and both of these are common in the entertainment industry). 

1. A lawyer may try to present himself as a personal manager, instead of an attorney ( then do ethical rules apply or not (when someone is trying to say that they are legally trained, but are not acting as an attorney) 

ii. Personal managers are not licensed 

iii. Talent agents have to be licensed.

3. Issues involving personal managers who cross the line into acting as a talent agent. 

State Regulation of Entertainer Representatives 

New York’s Employment Agent Regulation 

1. NY requires that agents must be licensed ( but there is an exception for personal managers who incidentally seek employment.  

a. A personal manager who is not licensed as a talent agent can procure occasional employment incidental to being a personal manager.  

2. Distinction between agent, managers, and lawyers ( Mandel v. Liebman ( attorney acting as personal manager. 

a. 5 year K ( personal manager was to take a percentage during K, and after K term expired if that job was entered into during the K period.  

b. Performer wants out of the K.

i. Highest court ( finds that there was a K, and it was not unconscionable. 

1. The agreement was not a retainer (just b/c Mandel was an attorney, this fact should not transform an otherwise binding employment K into a K at will.  

2. Also it was not unconscionable ( court applied Wood v. Lady Duff Gordon to imply that ( had to do that for which he was employed. 

a. BUT, Newell says that the lawyer drafted a clause that severely limited his obligations under the K.

b. The fact that the lawyer drafted this clause to benefit himself by limiting his obligations should make it unconscionable ( it should not be saved by the court. 

California Talent Agencies Act 

1. Similar to NY law (requires licensing of agents) but it does not grant an exception to personal managers who undertake only incidental agent responsibilities. 

a. Even incidental procurement will violate the Act ( getting ANY employment whatsoever for a client w/out a license violates the statute.  

b. BUT, there is an exception for a person who works: 

i. At the request of, and 

ii. In conjunction with a licensed talent agent.  

c. SO, if a personal manager works w/a licensed talent agent, the personal manager may procure employment w/out violating the statute.  

2. Can a personal manager avoid the Talent Agencies Act by including an exculpatory clause in the K (a clause that says that he is not an agent)? ( No. 

a. Regardless of what the K says, the court will look at the actions of the personal manager, and see if they cross the line into acting as an agent. 

3. Penalties if personal manager is acting as an agent w/out being licensed ( performer may rescind the K, and the person who was acting w/out a license will have to pay restitution( they have to repay to the artist every dollar that was withheld.  

a. Wachs v. Curry ( Arsenio Hall signs a K w/(’s personal management company. 

i. The K states that ( is not an agent and would not find employment (however, the company did in fact secure several contracts for Hall. 

ii. Hall later terminated the K and was able to rescind the K b/c the company was not licensed as an agency under the Talent Agencies Act ( Hall was able to recoup all fees he had paid.  

4. Issues under the CA Talent Agencies Act: 

a. The Act contains an exemption from licensing requirement for personal managers that procure recording contracts, but not for other contracts (TV, film, etc) ( has led to Equal Protection Challenges. 

b. Also, has been attacked for vagueness ( “occupation of procuring employment.”  

i. What do we mean by “procuring employment” ( the cases disagree about what level of involvement is sufficient for finding that a personal manager has “procured employment.”  

1. In Hall, personal managers were very active so this was an easy case. 

2. Baker ( even if personal manager does not actively initiate contracts, negations that exploit employment offers emanating from the outside constitute solicitation w/in the meaning of the Act. 

3. But, in a case w/Wesley Snipes  ( court found that merely negotiating the details of a K (perquisites) could cross the line. 

a. Newell says that this may cover too much ( negotiating details of a K that has already been entered into should not be considered procuring employment. 

Conflict of Interest in Entertainer Representation 

1. Two basic problems in this area: 

a. Issue of one person wearing “multiple hats” ( representative is not only the representative, but is also involved in the transaction in other ways. 

i. Esp. prevalent in music business, where representative may have a financial interest in the entity (record company, publishing company) that the artist is doing business with.  

ii. Adverse interest between representative and client. 

b. Multiple representation problem ( esp. in Hollywood, there are very few law firms representing most of the major stars, directors, writers, producers ( you find situations where the same lawyers or firms are putting together a deal, and there are multiple client w/either real conflicts or potential conflicts.  

i. Adverse interests between clients. 

ii. Very common, and troubling in the legal profession ( especially a concern if one party is representing multiple clients w/different levels of value to the company (fame, clout, etc), b/c then one client may not receive sufficient representation b/c the “more important” client is treated better.  

2. Possible Issues in these cases 

a.  K issues 

i. Best efforts 

1. If you have exclusive deals ( Wood vs. Lady Duff Gordon is probably applicable.  

2. Or, if there is an express provision for best efforts. 

ii. Defenses of unconscionability or undue influence. 

1. Trying to back out of a deal by claiming it is unconscionable.  

b. Also fiduciary law 

i. Agents are fiduciaries 

ii. It is also possible to have fiduciary obligations that come out of a close relationship where one party entrusts confidences to the other. 

1. The court may find that even though there was not an agency relationship, or attorney client relationship, one party was reposing confidence in the other. 

2. If you find breach of fiduciary duty ( tort remedies, chance of punitives, may be able to rescind. 

3. People often try to call something a fiduciary relationship b/c higher duty to act in behalf of the principle and disclose info. 

c. Regulations 

i. Statutory prohibitions on disclosing confidences. 

ii. Attorneys governed by the ethical rules 

1. Limits on adverse personal interests, and limits on representing clients who are adverse to one another.  

2. Disclosure and consent requirements ( even if you have done all of this, you still may have a conflict.  

3. Croce v. Kurnit ( Croce and his wife sign a K with record company. 

a. Record company introduces them to a lawyer (Kurnit) ( he is present when Ks are signed, and gave other legal advice.  

b. After Croce dies, his wife sues ( ( alleging breach of fiduciary duty and unconscionability. 

i. Fiduciary Duty (  ( breached fiduciary duty b/c ( was representing the other side (company), knew that they were unrepresented, and did not advise them to get their own counsel.

1. Even though ( was not acting as Croce’s attorney, he was still an attorney and should have told them to get their own counsel.  

ii. Unconscionability. 

1. Court determines that the K was not unconscionable ( the K did not “shock the conscience,” and the court says that the K was similar to others in the industry. 

2. The court reasons that since this K is not that much worse than any other in the music industry ( it is not unconscionable. 

a. Newell does not like this reasoning b/c all of the Ks in the music industry are bad.  

3. Probably the fact that the Croce’s made 7 million dollars from the K influenced the court’s decision that the K was not unconscionable. 

c. Remedy for Kurnit’s breach of fiduciary duty (  attorney’s fees. 

i. Court found that Kurnit had breached his fiduciary duty ( seems like this is a small remedy.  

4. ABKCO Music v. Harrisongs Music (
a. Former Beatles business manager offers confidential information, which leads to the breakdown in settlement negotiations ( Once negotiations are off, case goes to trial. 

b. Harrison counterclaims against former manager( court says that the “fruits of the acquisition” are put in trust for Harrison once he pays 587,000 to ABKCO.  

i. Letting Harrison out of this judgment for what ABKCO paid for it.  

ii. Newell says that the court did not do enough here, and only addressed the first problem ( while the court did not allow ABKCO to buy the judgment and profit from it; Klein also is the one who ruined the settlement in the first place by revealing confidential information. 

iii. Maybe the 587,000 should have been reduced ( since Harrison could have settled for about 200,000, Newell thinks he should have only had to pay this much to get out from under the judgment for the copyright claim.  

Union Regulation of Entertainer Representation 

1. Where there are powerful unions, the union can set up its own licensing scheme, and can require its members (and people who negotiate w/members) to use only agents that are certified by the union.  

2. H.A. Artists & Assocs., Inc. v. Actors’ Equity Assn. ( Union represented the vast majority of stage actors and actresses in the U.S., and enters collective bargaining agreements w/theatrical producers that specify minimum wages, and other conditions of employment. 

a. Union created a scheme that effectively licensed agents and limited the fees that agents could charge.  

i. Regulations permitted union members to deal only w/agents who obtained licenses from the union ( members who dealt w/other agents were subject to discipline. 

ii. In particular, for the scale performers (performers at the bottom) the regulations limited agents’ commissions.  

b. The regulations are challenged by agents who do not like limits on commissions. 

i. Challenged under antitrust laws ( price fixing

ii. This is stopping competition among agents, by establishing a particular price for their services.  

c. BUT, unions are exempted from antitrust laws. 

i. However, the exemption does not apply when a union combines w/a non-labor group. 

1. Antitrust immunity is forfeited when a union combines w/other employers in an effort to restrain trade.  

2. But, if one union combines w/another union, the exemption will apply.  

d. In this case ( court says that this kind of an arrangement is a glorified union hiring hall. 

i. The talent agents that the union is agreeing w/here are doing a hiring function for the union ( the result is that this is labor type activity, and is w/in the statutory exemption, and does not violate antitrust laws. 

e. Since it does not violate antitrust laws ( this is very powerful. 

i. Effectively says that agents either charge certain rates, or they will not be certified, and will not represent members of the union. 

ii. In a tight union industry market like the stage ( this means you will not be in the agent business at all. 

Sex and Violence in Entertainment 

3 major areas of concern (obscenity, violence, First Amendment concerns.  

Entertainment and the First Amendment 

1. Early treatment of the entertainment industry. 

a. Mutual Film Corp. ( Court ruled that as a profit- oriented industry, the entertainment world was not entitled to a constitutional guarantee of freedom of speech. 

b. Joseph Burstyn v. Wilson ( 1st amendment protection extended to entertainment. 

2. Basic principles of free speech, and various complications 

a. Core principles: 

i. Content or viewpoint neutrality, 

1. Government may not limit speech solely b/c listeners would be offended by viewpoint or content. 

ii. To the extent we are going to restrict speech, it can only be to protect actual or imminent harm to an important interest. 

1. Example ( political speech – can advocate, but there are legitimate restraints on incitement. 

b. Qualifications on these core principles:

i. Is it “speech” at all? 

1. Nude dancing cases ( is nudity/nude dancing speech? 

a. Some people think that nudity is conduct, and not expression ( not deserving of protection. 

b. Some think that it is some kind of symbolic expression, and should be protected.  

ii. Is all speech treated the same way? 

1. All speech is not treated the same ( certain political speech gets broad protection; obscenity gets no protection; some commercial speech can be regulated to some extent. 

a. Balancing tests may apply.  

b. Miller test for obscenity.  

iii. Are some people specially protected? 

1. Yes ( especially dealing w/children 

a. Indecency aimed at children has been more regulated.   

iv. Are some methods of communication more protected? 

1. YES ( FCC can put limits on indecency. 

2. Radio and TV more highly regulated ( Questions regarding treatment of internet. 

v. Are some types of restrictions more justifiable than others? 

1. YES ( we may be able to zone things that we cannot forbid outright.  

a. Saying that adult bookstores cannot be near schools. 

2. Different standards for licenses, permits, denial of funds, or time, place and manner limitations (as long as limitations are not content related).  

Entertaining Sex 

1. Skyywalker Records v. Navarro ( Case involving record by 2 Live Crew and whether the record was obscene ( FLA statute prohibited obscenity. 

a. Here, the court applies the 3 – factor Miller test and finds the work obscene:

i. Average person, applying contemporary community standards, would find that the work, taken as a whole, appeals to the prurient interest. 

1. Prurient = Morbid, sick, lustful, lewd; as opposed to normal, healthy 

a. Professor Sullivan ( Prurient = “turns you on” 

ii. Measured by contemporary community standards, the work depicts or describes, in a patently offensive way, sexual conduct specifically defined under applicable state law, 

1. Is the work patently offensive ( disgusting

a. Sullivan ( patently offensive = “grosses you out”

iii. And the work, taken as a whole, lacks serious literary, artistic, political or scientific value.  

1. “SLAPS” test ( does the work overall have value/merit?  

2. Who decides this/what is the standard ( this is a reasonable person test ( not the community standard.  

3. Most obscenity law now is fought on this level ( The other two factors/prongs are not that difficult to prove. 

a. Here, judge opinion was only evidence against 2 Live Crew.  

b. The defense found an expert ( argued that this was political speech with serious value for the African American community.  

i. When this case was appealed (it was reversed, and reversal was based partly on the fact that there was an uncontradicted expert witness presented by the defense.  

b. B/c the third factor is determinative ( Miller test is probably only useful in prohibiting hardcore pornography, and not much else.  

i. B/c as long as someone can make an argument that the work has serious value, it cannot be prohibited under Miller. 

2. FCC v. Pacifica ( George Carlin’s monologue, “Filthy Words” broadcast by Pacifica.  

a. Is recording obscene, and can FCC regulate it?  

i. If it is obscene, then the FCC and court can get rid of it.  

b. FCC, using the communication act, determines that the monologue is indecent (rather than obscene). 

i. If speech is obscene, it can be banned (here we have something that is less than obscene (indecent). 
ii. Question here ( Can indecent speech be regulated in broadcast? 
1. Indecency cannot be regulated in books, etc ( but can it be regulated in broadcast? 

c. Court finds broadcast to be different than books ( and determines that they can be regulated more heavily b/c:  

i. Broadcasters are licensed, and there are a limited number of licenses. 

ii. Unintended victims/invasive technology ( Hard for people to completely shut off broadcast  ( harder to block out.  

d. Different mediums are treated differently ( Broadcasters, as a particular type of media, get treated worse.  

e. Different words of expression may be treated differently

i. Words like this are not entitled to full 1st amendment protection ( slight social value so that any benefit is outweighed by social interest in order and morality.  

f. Difference in how the court looks at what types of sanctions or restriction on the speech there actually are – Court is very leery about prior restraints. 

i. Here, Suggestion that how the FCC handled this case is important ( FCC reprimands Pacifica. 

ii. May require certain things to be aired later at night. 

1. Pacifica leads to the creation of safe harbors for TV and radio.  

iii. BUT ( No prior restraint ( sanction looks as mild as you can get.  

3. How does Pacifica relate to regulation of the Internet?  

a. Decency Act looks very similar to the Miller test.  

b. Internet is different than broadcasting, however. 

i. Broadcasting:

1. Has extensive history of regulation, 

2. Broadcasting involves limited signals, and 

3. Broadcasting is more invasive. 

ii. Internet

1. Someone has to take more affirmative steps to access a website than to turn on the TV or radio. 

2. Internet is constantly available ( so Pacifica’s safe harbors would probably not apply.  

c. Under the most recent Act: 

i. Internet sites have a way out ( if provider can show that it made reasonable attempts to verify that user is not a minor, and prevent children from accessing (I.D., credit card, etc), then site can avoid liability.  

ii. With newer Act, only applies to commercial speech ( for-profit websites.  

d. Alternative answer ( instead of government regulation, leave regulation to individual parents (technology similar to V-chip that allows parents to monitor what sites children have access to).  

Entertaining Violence 

1. Big issue right now ( Cases where a third party is harmed or killed - (s are seldom successful. 

a. Davidson v. Time Warner ( Case against Tupac Shakur and his record company, after a police officer is killed. 

b. Olivia Inn ( involves a 9-year old girl who is raped after TV movie that portrays similar incident.   

c. Bryers v. Edmondson ( Viewers of Natural Born Killers go on a spree.  ( survives motion to dismiss, but court sets high standard of proof. 

i. Survives motion to dismiss on intentional tort claim ( Can (s show incitement to imminent lawlessness requirement? 

ii. Court was suggesting that when (s go back to trial ( they have to show that there was intent to incite.  

1. Court says that it will require evidence that Oliver Stone and Warner Brothers intended to incite people to emulate the movie ( not likely that (s will prevail.  

2. All of these cases begin w/the Weirum case ( CA radio station sends DJ racing around S. Cal and broadcasts his location.  If listeners could catch up to them, they would win money. 

a. Two teenagers racing to catch DJ swerve across traffic and hit another car ( driver of the other car is killed. 

b. Family of deceased sues and prevails in CA supreme court ( Court says that this conduct carried a foreseeable risk of undue harm. 

i. This allow for a tort suit.  

c. This case becomes the base point for tort liability ( (s must be able to state a tort COA, and also get around 1st amendment hurdle. 
3. McCollum v. CBS ( Boy commits suicide while listening to Ozzy Osbourne. 

a. Family sues Osbourne and record company. 

b. For a tort COA: 

i. (s have to show that ( owed a duty. 

1. How does ( show this, what does Weirum say? ( Foreseeabilty- inducing someone to do something that has a very high likelihood of harm.  

a. In Weirum, the station urged its listeners to do something, and it was foreseeable that they would do so.  

2. Court here distinguishes Weirum b/c (s would have had to show specific intent to harm, or at least a strong likelihood this would happen/very high degree of foreseeabilty.  

a. Here, there was no “real time” urging of listeners to act in any particular manner.  

c. Even if there was a duty, there is still a first amendment issue. 

i. ( here tried to get around 1st amendment problem by saying that the music here fits incitement exception to 1st amendment protection (speech directed to produce imminent lawless action). 

1. Obscenity 

2. Libel, slander, misrepresentation

3. Speech or writing used as an integral part of conduct in violation of a valid criminal statute. 

4. Inciting speech. 

ii. Court says that the record here did not fit the exception ( here, there was no incitement. 

1. To find incitement, ( would have had to show: 

a. That Osbourne’s music was directed and intended toward the goal of producing imminent lawless conduct (here, the imminent suicide of listeners), and 

b. Was likely to produce such imminent conduct/result. 

2. The court found no such intent here ( There must be a specifically intended consequence, and (s could not show this here. 
4. Diane Herceg and Andy V. v. Hustler Magazine, Inc. ( Jones concurring and dissenting.  

a. Tries to make a different decision (and one that would lower the hurdle for plaintiffs) than we see in McCullum. 

i. If the only way around the 1st amendment is inciting speech, and is interpreted as in McCullum ( (s will almost never prevail b/c they will never be able to show that people that made the record or movie intended for their audience to kill or hurt people.  

b. Here, Jones is trying to avoid the incitement test ( says that some speech should be able to fit into the other categories (commercial speech, obscenity, etc.). 

i. Here, the Hustler magazine may not have fit any of these categories precisely, but she argues to expand these categories.  

c. This case is a little stronger than McCullum, as far as causation.  

i. And, it is arguable that Hustler anticipated the harm here ( article included warnings, which indicates that magazine thinks someone will read this and try it.  

5. Davidson v. Time Warner ( Family of a state trooper who was killed filed suit against Time Warner b/c killer had been listening to Tupac Shakur, and testified that he killed the officer partly because he had been motivated by the lyrics of some of Shakur’s songs.  

a. The District court granted SJ to Time Warner. 
b. First, there could be no viable tort claim (  (s here could not reasonably foresee that distributing this recording would lead to violence.  
c. Also, the 1st amendment protects the recording. 
i. Although ( claimed that the record was obscenity or fighting words and thus unprotected, the court disagreed. 

ii. (s also argued that the record incited imminent violence.  

1. To restrain the record in this case, the Court must find that the recording was directed or intended toward the goal of producing imminent lawless conduct, and was likely to produce such imminent legal conduct. 

a. While the record may have been insulting and outrageous, it does not appear that Shakur intended to incite imminent illegal conduct when he recorded the music. 

b. Also, the recording was not likely to produce imminent violent conduct ( 40,000 albums had been sold, and (s are the first to claim that the record cause illegal conduct. 

d. The court will not assume that simply b/c the killer shot the victim while listening to the record, that the music caused the killer to act the way he did.  

6. Possibility of using strict product liability in cases like these, and how this would fit in w/1st amendment. 

a. Book that identified edible mushrooms ( people follow the instructions and eat poisonous mushrooms.  

b. Here, the publisher won b/c there was no duty to investigate the content of the books. 

c. At what point does free speech (like an exercise book) differ from a defective exercise machine that someone buys, and is injured. 

Entertaining the Public with Individual Lives 

Defamation (injury to reputation)

1. Elements 

a. False statement of fact 

b. Of and concerning the plaintiff 

c. Published to at least one other party. 

d. Injurious to Plaintiff’s reputation 

e. Culpability 

i. Public official/figure ( actual malice (knowledge of falsity or gross disregard of truth)

ii. Private party ( negligence but, need actual malice for punitives. 

2. New York Times v. Sullivan ( Civil Rights groups publish article.  Public official in Alabama, who had not even been named in article, sued for defamation ( recovered a verdict in Alabama courts. 

a. SC changes the law of defamation in this case ( esp. for public officials. 
i. Extended to public figures in Butts 

b. SC determines that the only way for public officials/figures to show defamation is to establish actual malice ( knowledge of falsity or gross disregard for the truth.  
c. Private parties ( Actual malice standard does not apply.  ( need only show negligence. 
i.  Gertz v. Robert Welsh ( private individuals are much less able to publicly rebut libelous assertions about them; private figures do not voluntarily expose themselves to the risk of damaged reputation.  
ii. BUT, need to show actual malice to recover punitives. 
3. Wayne Newton v. NBC ( NBC runs a story about Newton’s purchase of a casino in Las Vegas, and related the purchase to organized crime. 
a. 9th circuit overrides the jury finding of defamation, and says that even the accumulation of NBC’s actions were not enough. 

i. Even extreme departure from professional standards were not enough.  

ii. Jury didn’t believe reporters’ testimony. 

iii. Evidence that NBC selectively incorporates facts to slant it against Newton ( things that might explain Newton’s side of the story were not included.  

1. Didn’t disclose that a bank had really made the loan.  

2. Failed to interview Newton himself.

b. Even with all of this, 9th Circuit finds that there was not actual malice ( NBC had to have realized that the story was false or had serious doubts as to truth, and this evidence does not show that (even though the jury had determined it to be sufficient).  

i. Newton loses jury verdict ( very difficult for (s to win these cases. 

4. Kato Kalin case ( files lawsuit against the Globe, after the paper runs a front-page headline w/a picture of Kalin saying “Cops think he did it.” 

a. The actual story does not support the headline. 

b. Kalin sues and opinion was about whether Kalin could survive SJ ( claims he cannot satisfy actual malice standard.  

c. The court finds that Kalin has enough to meet the standard. 

i. There was testimony at a deposition by an editor of the Globe that he was worried that headline was not accurate to the story, and that the “it” in the headline “might seem like the murders.”  

ii. Admissions in the testimony that Globe had no reason to think Kalin was a suspect in the murders ( in fact the body of the story contained the subheading about perjury, which was the “it.”  
iii. Admissions that the front page sells the paper ( court said that even if people read the story in the back, many people don’t buy the paper but only look at the headline.  And, the headline was what defamed Kalin ( burying a story in the back of the paper does not undo the damage that was achieved w/the headline.  
5. Davis v. Costa Gavras ( ( sues for defamation after movie portrays military as approving execution of an American soldier. 
a. False statement of fact ( but, this was a docudrama and as such, author has license to present a creative interpretation of reality. 
b. About ( ( This character was not really (, it was a composite of all the military.  
i. The test for this element is whether a reasonable person (a person in the position of acquaintances of () would understand that the fictional character was (.  
1. Factual issue w/inconsistent case law regarding what is sufficient. 
a. Springer ( Court finds that novel did not portray (, even after she gets letters from acquaintances telling her that they think it was her.  
b. Fetler ( Here, court finds that a reasonable person would have believed character to be ( (similarities in families and events). 
c. Bindrim ( Nude therapy doctor sues, and court finds that character in a novel is close enough for him to state a COA.  
c. Actual malice ( ( did not show actual malice here. 
i. If there are questions about whether ( is even being portrayed, he will not be able to show actual malice.  
Intentional Infliction of Emotional Distress 

1. Elements 

a. Extreme and outrageous conduct beyond all possible bounds of decency, 

b. Intent to inflict emotional distress; 

c. Resulting in serious emotional distress 

d. Caused injury equivalent to what a reasonable person would have suffered, 

e. Public figure must show actual malice, 

f. Many courts only allow if accompanying physical harm

2. Initially, (s tried to use this COA in an attempt to get around actual malice requirement. 

3. Falwell case ( ( says that Hustler was trying to distress him, and succeeded in distressing him.  
a. SC then says that public figure has to show actual malice here as well. 
b. So, can no longer be used by public figures to get around actual malice requirement. 

c. This is not a COA that succeeds very often ( court often will only allow only if there is accompanying physical injury.  

4. Private figures

a. Unlike defamation (where jokes, parodies, and fictional accounts are not actionable even if the plaintiff is a private figure unless a reasonable person could read or view the expression as describing actual facts about (), no similar requirement exists for IIED. 

b. Private figures do not have to show actual malice to recover under IIED.  

c. Actual malice standard applies only to public figures.  

Privacy: Intrusion on Solitude (Psychic Tranquility)

1. Elements 

a. Intentional, 

b. Intrudes, 

c. Upon solitude or seclusion of another, 

d. Conduct is highly offensive to a reasonable person.

2. Privacy invasions are broken into four distinct causes of action: 

a. Unreasonable intrusion on personal solitude, 

b. Public disclosure of true but embarrassing private facts, 

c. Presentation of people in a false light in the public eye, and 

d. Appropriation of one’ name and likeness.  

i. The first three of these are related to the same personal and psychological concerns that underlie the torts of defamation and emotional distress.  

3. Issues 

a. Advances in technology 

i. Generally held that for this COA, someone has to have some reasonable expectation of privacy ( as a standard matter people have no protectable interests if they are out in public. 

ii. BUT, w/advances in technology, being out in public and thinking you are clearly away from other people ( someone 3 blocks away w/advanced technology can still find you. 

1. People are more able to intrude w/new technology.  

b. Intrusion by investigative sorts ( Court has held that while there is a constitutional right to broadcast story (and hard for (s to challenge the actual story), the news gathering methods are still subject to torts and crimes. 

i. Food Lion 

ii. Other news exposes where fake patients represent themselves to be a real patient in order to be diagnosed (Dietemann).  

iii. Cause of action may be allowed for trespass ( if there was consent, it was obtained by fraud.  

1. Even though media will not be sued for what was said, can be sued for methods used to obtain story.  

2. Ayeni case in notes.  

4. Miller v. NBC ( Producer accompanies paramedics to 911 call at (’s house. 

a. (’s husband dies, crew films, and later is televised ( Widow sues for intrusion/invasion of privacy tort. 

b. Court says that she has established a COA ( Court especially concerned w/last factor (conduct highly offensive to a reasonable person). 

i. Here reasonable people could construe the lack of restraint and sensitivity as an indication that NBC disregarded the Miller’s right to privacy.  

ii. Reasonable people could view the NBC camera crew’s intrusion into Miller’s bedroom at a time of vulnerability and confusion as highly offensive. 

iii. Also, NBC invaded not only Miller’s bedroom w/out Dave Miller’s consent, but invaded the home and privacy of his wife.  

c. Was (’s COA barred by the 1st amendment? 

i. While 1st amendment supplies broad protection to the media, it is not absolute ( the protection extended for newsgathering does not mandate that the press and its representatives are immune from liability for crimes and torts committed in news gathering activities simply b/c the ultimate goal is to obtain publishable material.  

5. Schulman v. Group W. Productions 
a. Schulman seriously injured in auto accident and had to be rescued ( As she is rescued, TV station films medical crew and films rescue. 

b. Everything she says, and everything technicians say to her ( all of this is recorded and used in TV show w/out any consent from her. 

c. ( sues for invasion of ( she loses at the trial level.

i. Loses b/c court says she has no right to privacy b/c she is out in the open.  

d. CA court on appeal:

i. Court says that this is wrong as to the helicopter, and ambulance b/c she has reasonable expectation of privacy here.

ii. Also, this was not just an accident on the road that was visible to everyone ( it was way down a hill, and only emergency personnel would reasonably be here ( reasonable expectation of privacy here as well.  

iii. Court was especially offended that the station had recorded the EMT. 

e. CA court says that it is possible to intrude on solitude here, even though she was in public. 

6. There are still areas where people cannot claim a privacy interest if they are in public.  

a. Examples ( people cuddling on park benches and are filmed.  Here, court says that these people put themselves into this position.  

b. Spectrum 

i. Fooling around in public park (no COA) -------( Schulman case (court trying to find middle ground/when do you get to the point that you have expectation of privacy even outside the house) -------------( In the house (COA). 

Privacy: Public Disclosure of Embarrassing Personal Facts 

1. Elements

a. Publicity of matters of (’s private life;  

i. Matters of (’s private life ( Once a fact is included in the public record, the public has a legal right of access. 

b. Publications highly offensive to a reasonable person; 

i. Highly offensive to a reasonable person ( seems to turn on nudity, sex, illness, retardation (those facts that someone may want to keep quiet). 

c. Matter Publicized is not of legitimate public concern. 

i. Matter is not of legitimate public concern/ not newsworthy ( Things that the public has no business knowing.  

1. This is an area that can be troubling as far as determining what is a legitimate public concern ( does this standard change over time (as we become a more “snoopy” society, does this change the things that might be of public concern?). 

2. Ross v. Midwest Communications ( TV station tries to show that a man accused of rape is really innocent.  

a. ( had been raped by a man whose MO matched the man’s ( the TV station uses her name, address etc. in the show.  

b. Has there been any disclosure of private facts? 

i. Everything was in the public record (there is a lot of authority indicating that if something is in the public record, it can be used.  

1. Caveat ( Passage of Time; if something in the public record is very old, it is possible that something that was once public can become private again (especially if someone is trying to avoid publicity).  

c. The court still says here that the information can be used ( This was a matter of legitimate public interest.  

i. Court agreed w/the TV station that using the information gave the report accuracy and credibility ( points to the awards that this show won. 

ii. BUT, is it necessary to include (’s name and address in the show?  ( probably not.  While her name and address may have been useful to get ratings, was probably not necessary to the show. 

1. Newell says that this is a scary part of the opinion ( this information was probably most successful in drawing viewers, but was excessive given (’s interests.  Court credits this argument, nevertheless.  

d. Also, ( did not have a privacy interest in her name.  

Privacy: False Light Portrayals 

1. Elements 

a. Publicity which places ( in a false light in the public eye; 

b. Publication is highly offensive to a reasonable person; 

c. If ( is a public figure, ( must have acted w/actual malice.

i. Unsettled issue ( but does a negligence standard apply for false light claims by private figures (similar to Gertz standard for defamation). 

2. Overlap w/defamation, and often plaintiffs will assert both ( but this is a distinct COA. 

a. Publicity that places ( in a false light in the public eye (similar to something defamation that might damage reputation.

b. BUT there are some cases that indicate that the standards are different.  

i. Defamation = protection from untrue statements that are disparaging of their reputations, 

1. Defamation focuses on the damage to the plaintiff’s reputation in the community. 

ii. False Light = protection from untrue statements that are highly offensive to one’s sensibilities.  

1. False light privacy focuses on the psychological harm done to ( from objectionable misrepresentations that have been made. 

iii. Some states have not adopted a false light COA b/c they believe that it is duplicative of defamation COA.  

c. Plaintiffs with false light claims assert that untrue facts have been published about them which place them in a false light in the public eye. 

3. Clint Eastwood case ( tabloid reports a romance between Eastwood and Tanya Tucker. 

a. Eastwood sues for false light ( this story was probably not defamatory, but the information was false and Eastwood disliked being portrayed in this manner.  

4. Spahn v. Julian Messner ( ( writes a “biography” of (, but uses some facts from (’s life, and then makes up the rest.  

a. ( sues ( here, although much of the information was complimentary (non – defamatory) to Spahn, he still has a COA. 

b. The author may not use imaginary incidents and a manipulated chronology that is based on no serious research efforts to document the essential truth of the story.  

5. Nellie Mitchel case ( tabloid publishes a picture of an 85 – year old woman who operates a newsstand with a headline indicating that she was pregnant (the headline in fact referred to another story in the paper). 

a. ( wins ( this represented sloppy reporting by the paper ( attached (’s photo to a completely unrelated story. 

Public Figures under Defamation and Privacy Law 

1. If ( is a public figure ( has to show actual malice for defamation, IIED, and false light privacy COAs.  

a. Court therefore has to determine whether someone is a public figure (it is also possible for someone to be a limited purpose public figure.  

2. Gertz v. Robert Welch outlines two ways in which someone can be judged a “public figure.” 

a. Some people attain such “pervasive fame and notoriety” that they are public figures “for all purposes and in all contexts.”  

i. Many “high profile” or “prominent” public citizens meet this standard.  

b. More common are those people who become public figures w/regard to a particular set of facts or circumstances ( these people either voluntarily inject themselves or are drawn into a public controversy that renders them public figures for a limited range of issues.  

i. Courts have differed over the proper test for determining when someone has become a public figure for a limited purpose.  

ii. It is possible for one person to be a public figure as to some facts, and a private figure as to others.  

3. Dresbach v. Doubleday & Company ( ( (’s brother killed their parents 20 years earlier.  ( sues when a book is published.  He objects to the way he was portrayed in the book. Multiple causes of action

a. Publication of private facts (( revealed truthful things that he did not want revealed.  

i. Court says ( does not have a COA here b/c this was a matter of legitimate public concern ( even though the events occurred 20 years earlier.  

ii. Also, (’s involvement in the matter was of legitimate public concern (he was the brother of the killer, and was the only witness in the case.  

1. (’s role in the case from the beginning makes him part of the story ( nexus between (’s relationship w/his brother and the overall story.  

b. False light ( ( got some things wrong, and ( objected to his portrayal.  

i. Do these things place ( in a false light, assuming these facts are false?  ( Yes, portrays him as uncaring and cheap.  

1. Publication is highly offensive to a reasonable person ( reasonable person would not like to be portrayed as uncaring cheapskate.  

ii. Is ( a public figure (or limited purpose public figure) ( critical to the COA b/c if ( is public figure, has to show actual malice (and here, there was probably not gross disregard of the facts ( reporter spoke w/family and was personally familiar w/events).  

1. ( is definitely not a genuine public figure ( he is not a public figure for all purposes (like athletes, celebrities, etc). 

2. If he is anything, he must be a limited public figure ( to show that someone is a limited public figure:

a. Court has to isolate the dispute or controversy which is a real dispute whose outcome affects the general public in some way, and which is actually being publicly discussed.  

b. And has to consider whether ( voluntarily pushed his way into the controversy. 

i. Even if this satisfied the first prong ( ( did not push his way into the controversy. ( was just there when the crime occurred, and all he did was act as a witness as trial ( even this testimony was not necessary, since his brother confessed from the outset.  

iii. Court compares these two COAs  ( key part of the case.  

1. ( lost on first COA b/c this was a matter of legitimate public concern/newsworthy.  

2. BUT, newsworthy is not the same as being a public figure ( these are different (although related) questions. 

3. The court found that ( could state 2nd COA, but not the 1st (key part of holding was that court can find the event to be newsworthy. 

a. But just b/c the story is newsworthy, it does not necessary make ( a public figure ( b/c still has to show that ( voluntarily injected himself into the controversy. 

4. Street v. NBC (  Street was ( in the trial of the Scottsboro boys. 

a. Later, a movie is made regarding about the trial ( ( portrayed negatively (NBC thinks that ( is dead).  

i. If ( was dead, then NBC could portray her however it wanted (once ( is dead, can’t maintain an action for false light or defamation). 

b. Court has to determine whether ( is a public figure 

i. Majority ( ( was a public figure at the time of the trial.  This was a major case and she was the only witness; ( also took advantage of the media and gave interviews, etc.  

1. Majority claims that she is still a public figure (once a person is a public figure, they remain a public figure for all discussions of that matter/controversy.  

2. Majority speaks of robust public debate, and thinks that the same standards that apply to contemporary reporters should apply to the docudrama here. 

ii. Dissent ( agrees that ( was a public figure at the time of the trial, but is no longer a public figure.  One reason people are deemed public figures is b/c of their access to the media to rebut the claims against them ( here, ( did not have access to the media when the movie came out.  

1. Also, NBC should not be treated the same as the newspaper reporters were treated at the time (don’t require the same protection. It is one thing to talk about ( in a column at the time of trial, but different to speak of her 40 years later in a docudrama ( the pressures of contemporary reporting are not present here.  NBC should be more careful, and get their facts straight.  

5. Cerasani v. Sony ( defamation case, but also deals w/false light.

a. Court determines that some people are “libel proof” ( Here, ( had been convicted of racketeering, robbery, drug dealing and Mafia associate. 

b. The court says that there are some people who cannot be defamed b/c they have no reputation to maintain ( if your reputation is bad enough, there is nothing that could be said about you to harm your reputation.  

6. If you are dead or your reputation is bad anyway, cannot maintain a COA.  

Celebrity Publicity Rights 

Right of publicity provides protection from unauthorized use of celebrity likenesses.  
The Right of Publicity is often referred to as the fourth branch of the privacy tort and embodies a right to control the use of one’s identity for commercial purposes ( absent commercial exploitation by one side or the other, a publicity action is unavailable. 

Newspaper, Magazine, movie/show (probably no right of publicity)

Merchandise or artwork (who knows) 

Advertising, Marketing (probably violates right of publicity) 

Evolution and Nature of Publicity Rights 

1. Highly volatile area right now ( cases are outdated very quickly.  

2. Shift from harm -based tort into a property area. 

a. Started out in tort context, but now this is considered a property issue (IP issue that has developed). 

b. This case gave a different property twist to the traditional tort slant to privacy doctrine.  

3. Questions associated w/this approach. 

a. What was the right of publicity intended to protect? 

b. Does enforcement of this individual right restrain freedom of speech? 

4. Overlaps between COAs

a. Eastwood ( Tanya Tucker case.  Eastwood alleges two COAs. 

i. False light ( B/c he was not having an affair w/Tucker. 

ii. Publicity basis ( Enquirer sells the issue using Eastwood’s photo on the front cover, all advertising for that issue was related to that story. 

5. Issues in this area 

a. When is likeness being used for a commercial purpose? 

i. It is easy to distinguish between a book/magazine, and merchandise w/a celebrity on it ( BUT between these extremes, there is a lot of gray area.  

ii. Example ( what is the difference between the seller in MLK case selling the plastic bust, and a famous sculptor creating making a bust of MLK?  

b. Confusing part of this area ( sources of the right of publicity are different depending on where you are. 

i. Some states recognize this as a matter of common law, 

ii. Some recognize as interpretation of privacy statutes,  

iii. Some states have passed rights of publicity statutes (led by the “entertainment states”),  

iv. Some states have rejected the right altogether.  

v. The fact that there are different sources lead to different answers to the same questions. 

c. What characteristics are covered here ( what do we mean by “personality”/“persona”? 

i. Name and likeness. 

ii. Most of the case law is about how far this should go ( i.e. in Carson, the dispute was over the phrase used to introduce Carson. Is this part of a persona that can be protected, and if so, is it Carson’s to protect (or NBC, or someone else)? 

6. Martian Luther King, Jr. v. American Heritage ( ( sold busts of MLK, and advertised that part of the profits would go to the Center ( the Center refused the money and sued.  

a. The right of publicity here/test ( appropriation of name or likeness for commercial gain.  

i. Majority holding ( Appropriation w/out consent and for the financial gain of the appropriator is a tort. 

1. BUT, this statement is overbroad ( If someone takes a picture of MLK and puts it on a newspaper and sells the newspaper ( is this a financial gain? Or if someone creates a work of art and sells it to a museum, is this for financial gain?  

b. Don’t equate “for financial gain” w/commercial purposes in the marketing sense. 

i. B/c almost everything has an aspect of financial gain ( the majority probably has not written what they actually mean. 

c. Concurrence ( Does not think that commercial gain is the right test. 

i. Look to society and what society thinks is unconscionable.   

ii. This view is very vague and gives no guidance.  

Publicity Rights and Entertainment Shows 

1. Zacchini v. Scripps – Howard Broadcasting Co. ( Supreme Court recognizes the right to publicity and minimizes the first amendment aspect of it.  

a. ( has an act where he gets shot from a cannon ( against his wishes, a TV station films his act, and then shows the entire act on TV. 

b. Why does ( have a right of publicity in his act? 

i. Economic value of the performance ( if everyone sees it on TV, they may not buy tickets to see his show.  

c. Is the TV station commercially appropriating? 

i. Not in the usual sense ( not using his image to sell anything, not a marketing thing. BUT, it is on the evening news so there is some financial aspect to it.  

d. This was shown as a news story, so Newell says that it is somewhat surprising that the 1st amendment does not cover this.  

i. BUT, ( is not asking for a remedy that would violate the 1st amendment (enjoining) ( he just wants to be paid for his act.  

e. Newell is troubled by the 15-second time frame (when you are considering news and editorial decisions of people putting together a news cast, and making decisions about what to include, they have some discretion ( maybe news station should have 1st amendment protection b/c their piece covers the whole 15 seconds of the act.  

i. Newell finds it hard to find appropriation here ( this is just a news story.  

1. The station may be taking some of the value from (’s act, but are they really taking it for themselves?  

2. Also an argument that the coverage of (’s act was essentially free advertising ( looks like a “human interest” story where the station is actually trying to help (’s act.  

2. Matthews v. Wozencraft (  ( and ( agree to write a book about their experience as undercover drug officers. 

a. ( writes a thesis ( made into a book and movie that are successful.  He gets no credit.  

b. ( sues alleging misappropriation b/c he is portrayed clearly in the movie.  

c. Court says ( has no COA here. 

i. Court says that his name has no value.  

ii. Also, there would be first amendment problems here (this is (’s life story and most facts are in the public domain. 

1. So, if people want to write about him, they can (as long as they don’t defame him or portray him in a false light).  

iii. Newell says that a contract COA seems better here b/c w/out some contract right, this is just a story about (’s life, and he can be used in this way ( 1st amendment, newsworthy.  

3. Hicks v. Casablanca ( fictional account of Agatha Christie. 

a. Everything in the book was fictional, except for names. 

b. Her daughter (also her heir) sued alleging misappropriation ( she could not allege defamation or privacy (false light) since these claims die with the person portrayed.  

i. False light would probably have been the best claim here (although probably still hard to establish since presented as a fictionalized account), but can’t maintain since she is dead. 

c. The court conducts a balancing test in these cases ( In works where the events are represented as true, plaintiff’s privacy rights outweigh first amendment protection.  However, in cases where the work is obviously fictional, the first amendment rights prevail.  

i. This is merely a fictional story about Agatha Chiristie (unlike Spahn case where false facts were represented as true, here the work was clearly fictional).  

Criminal Celebrities 

1. Simon & Schuster, Inc. v. New York State Crime Victims Board ( Book by Henry Hill who had been involved w/the Mafia.  
a. SC strikes down NY Son of Sam law. 
i. Law is a content based restriction ( is there a compelling state interest? 
1. The court said there was a compelling state interest ( compensating victims, and not allowing criminals to profit from their crimes.  
ii. Is the statute narrow enough? 
1. NO, the statute was overbroad ( Statute applied to any works as long as the author mentioned some crime, no matter how incidental, and would potentially apply to a wide range of works.  
iii. Overinclusive ( this is the basis of the decision, but court suggests in dictum that the statute might be underinclusive in that it does not seize all fruits of the crime, only the speech-related ones (potential vulnerability to underinclusiveness).  
2. Commonwealth v. Power 
a. Trial judge says that as a condition of probation, Powers (and her family) could not profit from the story for a certain time period ( she could publish, but could not profit from it; if she profited from it, then she has violated her probation.  
b. Massachusetts SC ( this conditions does not prohibit the speech, just prohibit her from profiting, and was legitimately related to goals of sentencing ( w/in sentencing guidelines and was a rational use of sentencing.   
i. Indicates that a judge has more leeway than the state legislature as far as deterring the ability to make a profit from crime.  
Celebrity Publicity as a Marketing Vehicle 

1. Johnny Carson v. Here’s Johnny Portable Toilets ( ( makes a portable toilet called “Here’s Johnny.” 

a. Carson filed suit ( court said that Carson had a protected interest in the commercial exploitation of his identity. 

b. Right of publicity ( trial court was too restrictive (only applied to name and likeness) ( appellate court extended the right to the identity of Carson, and this phrase.  

c. Are there any problems w/extending protection to “identity”? 

i. What is ( taking from Carson here (this should always be the fist question)? ( question on whether anything is being taken from Carson (who “owns” the phrase here (the Tonight Show, Ed MacMahon, or Carson?) 

1. What is being appropriated here? ( not his name, not his face, not the fact that he endorsed the product. 

2. Here, ( is getting use from a name, even though it is not necessarily taking anything from (. 

d. What helped ( here (besides the fact that the phrase was used in advertising) ( ( admitted to using the phrase to capitalize on Carson’s name/they picked the phrase b/c it was well known from the Tonight Show. 

2. Vanna White v. Samsung Electronics  ( Samsung developed an ad that used a robot in a formal gown in  front of a Wheel of Fortune set.  

a. Samsung gets consent and pays some people, but not White.  

b. Does Vanna White have a COA under common law right of publicity? ( trial court grants SJ to Samsung (9th circuit reversed. 

i. Taken separately, the features of the ad were not objectionable, but as a whole the ad clearly identified Vanna White.  

ii. Also, factually, (s called the ad the “Vanna White” ad. 

iii. Court talks about wanting to avoid limiting the common law COA for publicity to specific characteristics b/c then you just invite someone to come up w/another way to exploit the celebrity ( a specific listing is not the way to go. 

c. Right of publicity has a tendency to trump the First Amendment. 

d. Dissent ( Majority opinion is sweeping and gives too much protection to publicity. 

i. The majority has created a tort for reminding the public of an individual ( w/out saying exactly what reminds the public of the figure. 

Who Owns Publicity and Its Value? 

1. Wendt ( Host International created robots for restaurants. 

a. Wednt and Ratzenburger sue under CA statute, trademark issues, and common law right of publicity.

b. Here, court says that likeness is a factual issue ( common law rights and statutory rights.  

i. 9th circuit says that there is enough that a jury should be able to make that comparison, not the trial judge.  

c. Here, this is a commercial use, although possibly not advertising ( this case has been settled. 

d. These cases show us that there are reasons to list specific characteristics that can be tied to a specific person ( expanding trend for including more and more.

2. Three basic questions for rights of publicity: 

a. What characteristics are covered? 

i. Common law statutes involved ( so there is not consistency from jx to jx. 

1. Name, face, likeness, voice ( pretty standard everywhere. 

2. Other things have been protected ( Mannerisms, familiar phrases, identity, characters, whatever evokes the image of the individual (White) including designs on race cars

3. What seems to identify this particular individual? 

a. Expanding ( more (and crazier) things are being included all the time. 

b. What kind of use violates the right? ( generalizations from pattern of cases. 

i. Newspaper, magazine, movie/show (protected; no right for celebrity( hard for ( to win here)  

ii. Merchandise or artwork (who knows).

1. Hard to define what you are talking about here, and how “artsy” something is.  

2. Look at how the court is viewing the case, and referring to the parties etc.  

a. Tiger Woods ( the court seems to view the artist as one of the great sports artists, and the fact that he made 5,000 copies did not go against him ( Court finds 1st amendment protection for artist. 

b. Hulk Hogan case ( the centerfold was included only as a poster, no story (poster for poster’s sake)( HH has a COA here.  

c. Ulander case ( cards for games.  Player has a COA for publicity, 

iii. Advertising, marketing (probably violates right ( hard for ( to win if ( is using celebrity in advertising.  Safest category at all)

c. Assuming there is a publicity right, what is the nature of it?  

i. Question that has created the most problems ( descendibility of the right ( can right descend to heirs, and does it matter whether the celebrity had used the right during the lifetime? 

1. MLK case ( descendible and King did not have to use the right during life for the right to descend to the heirs. 

ii. Publicity rights may also be considered martial assets.  

Elements of Copyright Protection

1. Critical area for the entertainment area ( far more so than rights of publicity. 

a. Rights of publicity are ancillary rights ( after someone becomes famous (White, Wendt, etc) they can make more money w/their celebrity status.  

b. Copyright underlies the whole scheme ( financial implications. 

c. If there is no copyright in place, the economics will probably not support the entertainment industry.  

d. Copyright = Cornerstone of much of the entertainment industry. 

i. Supreme Court has ruled that the creator or author’s private property rights trump the First Amendment rights of someone else to accurately quote that expression.  

1. Unlike the court’s decision in NY Times v. Sullivan, which held that the First Amendment rights overrode libel law’s ability to provide relief to the victim of an inaccurate and defamatory newspaper piece. 

2. Copyright issues ( Overlap in many of these issues 

a. What works are copyrightable? 

b. Infringement 

c. Fair Use

d. Ownership issues. 

3. Policy ( What is the reason for conferring private property in intellectual property works? 

a. Only w/the benefit of such property rights can the original authors and producers recoup their investment in works that readers, viewers, and listeners will pay to enjoy ( promoting creativity. 

b. Copyright law tries to provide an incentive for the creation and dissemination of creative work balanced against the arguments against monopoly ( 

i. Adds cost (any time you give property rights, licensing is necessary if anyone else wants to use it), 

ii. Limitation on free speech

1. Gerald Ford case where a magazine uses excerpt from memoirs before the book was released( Copyright law trumped free speech

iii. Copyright restricts the use of prior works in the creation of future works.  

1. This is the area where most disputes arise ( want to give people incentive to create, but if you go too far then other people who are trying to create are limited in what they can use ( trying to strike a balance. 
Copyrightable Works 

Bleistein v. Donaldson Lithiographing ( Copyright act applies only to original works of authorship fixed in any tangible medium of expression.  

Originality 

1. “Originality” = independent creation of new intellectual products, something that is intrinsically different from research and discovery of already-existing facts.  
a. This is b/c copyright assures authors the right to their original expression, but encourages others to build upon the ideas and information conveyed by a work.  

2. Originality issues ( range of abstraction

a. You can protect more than just the words (more than just plagiarism) (beyond the particular words; can protect major plot ideas and ways that things are done. 

b. BUT, at the other end, you cannot protect the sort of “entire idea” ( if someone had the copyright on Romeo and Juliet, could they assert a violation on a Westside Story? 
i. Probably not ( the idea of romance and family feud is an idea and is not copyrightable ( it is the particular expression of the idea that would be subject to copyright.  

3. Feist Publications v. Rural Telephone Service ( phone directory case

a. SC rejected the “sweat of the brow” test.
b. SC holds that directory was not copyrightable ( combination of facts in an uncreative arrangement (putting names in alphabetical order does not rise to the level of originality that should be protected).  
4. Miller v. Universal Studios ( Research is not protectable ( no “sweat of the brow” test.
a. The labor involved in news gathering and distribution is not protected by copyright law although it may be protected under a misappropriation theory of unfair competition. 
b. Facts are not copyrightable, and there is no rational basis for distinguishing between facts and the research involved in obtaining facts.  
Fixation 

1. The original work must be fixed in a tangible medium of expression.  

2. Horgan v. Macmillan ( fixing choreography

a. Trial court finds no infringement ( choreography deals w/movement and book is still photos ( hard to get sense of flow from still pictures and it would not be possible to recreate the original work from the book.  

b. Appellate court reverses ( the proper test is whether the allegedly infringing copy was substantially similar to the former (not whether the original could be recreated from the copy.  

i. Focuses on what went before and after – pictures make you think of the things that the photos didn’t copy and can potentially determine the sequence.  

ii. Certain logic to this, but Newell says this is kind of strange ( the part that was not copied becomes a key element in whether there was infringement. 

c. This case was settled, so we don’t know what final answer would be ( Newell thinks that Appellate court opinion is a little bit of a stretch. 

i. If someone was showing a movie of the ballet, that would infringe, but pictures of parts of the ballet w/descriptions seems to give a lot of protection in this setting. 

ii. If choreography is what is being infringed here, there is something to the argument of the trial judge ( is there any way someone could look at the book and figure out the choreography and recreate the moves?  

Infringement 

1. For copyright infringement, ( must show illegal copying, rather than independent creation.  

2. Elements of infringement case

a. ( first has to show she owns the copyright

b. Assuming ( can establish that she owns copyright, (  has to show that ( infringed by: 

c. Direct Proof, or 

i. This is almost an impossible case ( almost nonexistent. 

ii. Sometimes ( will admit to copying, but this is rare.  

d. Circumstantial Case ( almost all cases proceed under this basis.  Two elements (access and substantial similarity).  

i. Access ( reasonable opportunity to view, rather than a bare opportunity  (9th circuit Michael Bolton case).  Can establish a reasonable opportunity to view by: 

1. Particular chain of events such as dealings though same third party, or

a. The work was sent to particular people and there is a reasonable possibility that the alleged infringer saw it.  

2. Or widespread dissemination of (’s work, or 

a. The wider the dissemination, the easier it is to show this. 

b. This may not be enough alone to establish access ( most cases allege further facts. 

3. Striking similarity (?). 

a. Whether striking similarity will prove access by itself is open to debate/split in the circuits. 

i. Bolton case said yes, 

ii. Sister Act case says that there needs to be some kind of proof of access, and that striking similarity by itself might not be enough.  

b. Striking similarity can be a factor, but whether or not it is enough by itself is open to question. 

ii. Substantial Similarity ( related to access (Certain courts have suggested that if the access case is borderline, then the degree of similarity required is higher.  If the access prong is strong/admitted/court is sure that the ( saw the work, [e.g. parties have negotiated previously, and then ( issues the offending work], courts find that the substantial similarity test is more relaxed 

1. 9th circuit test 

a. First establish extrinsic factors; pattern or sequence (plot); characters; dialogue mood; setting; pace. 

i. This is where experts might be useful (especially in the music arena where technical knowledge is helpful).  

ii. If ( cannot do this, will lose at the motion phase.  

b. Next ask would ordinary audience recognize (’s work as dramatization or picturization of (’s work.  

i. Intrinsic test ( assuming the experts say that a lot looks alike between the two works, would an ordinary audience recognize (’s work as a dramatization of (’s work. 

ii. If ( shows this, he states his case. 

iii. While access and substantial similarity are two separate considerations, they are related and the same evidence may be used to show access as is used to show substantial similarity ( if two works are strikingly similar, the trier of fact may be able to infer that the author of the later work had enjoyed access to the earlier one. 

e. If ( can show access and substantial similarity ( burden shifts to ( to establish independent creation (and rebut (’s case). 

Access 

1. Bright Tunes Music v. Harrisongs Music ( How far can the courts go in relaxing the standards for access while preserving the copyright feature of copyright law?  

a. The court says that Harrison had heard HSF before, and remembered it subconsciously. 

b. Experts testify about the patterns of the music ( strikingly similar.

c. Harrison admits that he had heard HSF (testimony that it was on the pop charts in Britain ( this shows wide dissemination), but that he did not remember it when he recorded My Sweet Lord. 

d. Unanimous agreement by the courts that it is possible to subconsciously infringe ( Knowledge/intent to infringe is not a necessary element ( as long as ( shows access, substantial similarity and no independent creation, she can state a COA.  

i. The court believed that Harrison had not deliberately used the music of HSF, the songs were still the same and Harrison had access to HSF ( under the law, this is enough to state a claim for infringement and it is no less so b/c it is subconsciously accomplished.  

2. Selle v. Gibb ( Why did (’s case fail? 

a. The Court has significant questions about the access issue ( chain of events doesn’t establish access; there was no widespread dissemination. 

b. There has to be more than just conjecture or speculation that someone could have heard the music.

c. Then the only issue left is striking similarity ( ( has to show that the work is not just substantially similar, but strikingly similar. 

i. Was not successful here. 

d. ( introduces tapes to show independent creation. 

i. The court seems to suggest that if ( establishes independent creation, and it is not challenged ( then ( has made his case. 

1. Newell says that hopefully this is dicta, or that the court does not really mean what it says. 

ii. Other courts have said that this type of evidence is inherently self-serving ( this evidence may be introduced, but it should not alone determine the case. 

iii. Independent creation is a defense in a circumstantial case ( this testimony can be introduced, but Newell does not believe that the passing comment of the court is correct that b/c ( did not refute testimony, it stands unchallenged and allows ( to win on this basis alone.  

Substantial similarity ( fact question involving patterns, sequences etc. 

1. Denker v. Uhry, Warner Bros.( ( alleges that Driving Miss Daisy infringed his play.  

a. Court finds that there was no infringement, even though there were some similar themes.  

i. Considered theme, setting, tone, plot, etc.  

b. Tactically on this kind of a case ( should ( try to find as many similarities as possible (numerically a lot of similarities) or should (  try to pick off the few similarities that seem really close (possibly numerically fewer, but more significant similarities)? 

i. Newell says that “shotgunning” is dangerous in these cases ( better in one of these cases to come up w/similarities that seem to be fairly unique, significant etc. rather than just enumerating all of the various similarities (some of which may be very insignificant). 

1. If you just enumerate, you risk losing credibility if you are including insignificant similarities. 

2. Look for things that are interesting and different from what you would normally expect. 

2. Seven case ( ( was an artist, and one scene in the movie Seven showed part of some paintings that were copyrighted.  ( alleges infringement since works were shown w/out permission. 

a. De minimus rule ( infringing for just a moment, and in a way that the audience could not even see was not infringement (distinguished from a case where poster is a major part of the scene).  

3. Some additional factors re: substantial similarity 

a. What, if any, value has ( added? 

i. Quality does matter somewhat here ( the less ( added, the more likely that the court will find an infringement.  

b. How novel or creative is (’s work? (infringement cases are not easy to win, but the victories that we do see – ( has a better chance if the court thinks her work was good.  

i. Quality ( commercial success?  Reputation? 

ii. The less creative the second work ( may require finding more pattern, sequence etc.  

iii. More creative ( court may find infringement on smaller pieces of the second work.  

1. Letty Linton case ( old cases out of the second circuit (particular parts of the movie that were exactly like scenes in the play it infringed (including errors that were made in the play that were reproduced in the movie).  

c. How specific or detailed is the portion of (’s work allegedly copied?

i. Ideas vs. expression dichotomy ( the more general the second work, the less likely that there is an infringement.  

Unprotectable Story Parts 

1. Only the expression of ideas is protected under Copyright Act ( not the ideas themselves. 

a. BUT, this line is not easy to draw.  

b. At stake is whether the copyright monopoly will extend too far and stifle creativity by preventing later artists and musicians from making use of ideas that came before them.  

c. Of particular concern is whether copyright precludes use of dramatic and memorable scenes and characters in later stories whose overall themes are different.

2. Scenes a Fair ( Indispensable to or inherent w/in the development of the unprotectable idea.  

a. Stock scenes which are standard in the treatment of a given topic.

i. In the context of literature, scenes – a – faire are incidents, characters, or settings which are as a practical matter indispensable, or at least standard, in the treatment of a given topic.  

b. Copyright protection is not extended to such story parts, and thus they are available to later authors for use in later works.  

3. Characters ( Often just part of an overall infringement claim. 

a. 2nd circuit test ( distinctly delineated expression of the character is copyrightable. 

i. Has the character been set out in such a way that it stands alone? 

b. 9th circuit test ( if the character is the story being told, it is copyrightable. 

i. Some relaxation of the 9th circuit standard in cartoon cases and perhaps in general. 

c. Warner Bros. v. ABC ( Is Superman copyrightable, and if so, does Greatest American Hero infringe? 

i. Superman is copyrightable ( However, the court determined that the two characters were not substantially similar, and that any similarities between the characters were scenes – a – faire. 

ii. The presentations of the two characters was different ( Hero was more comical, while Superman was more graceful.  There were many other differences and even scenes that were similar (e.g. the characters lifting a car) were with the scenes- a –faire doctrine as a stereotypical means of demonstrating great strength. 

Fair Use – Four part test

1. Elements ( first and fourth elements are the most important.  

a. Purpose and character of secondary use ( transformative, commenting, criticizing, parody? 

i. Part of this has to do w/the question of whether any value is being added. 

ii. Commercial? ( But, this is not the only consideration. 

b. Nature of copyrighted work? ( usually pro-(.  

i. Is the original work creative in some way? 

ii. ( can almost always show this factor.  

c. Amount and importance of material used (close relationship to first and fourth factors. 

i. Gerald Ford case ( ( did not use a proportionally large part of the manuscript, but the part ( used formed the most important part of (’s story.  

d. Effect of use upon potential market for copyrighted work and derivatives ( displacement, not disparagement. 

i. Look at whether people buy the second work rather than the first b/c they are so close, not b/c the second work criticizes the first and draws people away.

ii. If someone makes a really good parody, so that people do not want the original ( this does not satisfy the fourth factor.

2. Campbell v. Acuff Rose ( 2 Live Crew used Roy Orbison, “Oh, Pretty Woman”

a. Court finds no infringement b/c fair use (just b/c use is for commercial purpose does not mean that ( cannot claim fair use. 

i. Nature and Character of the work ( parody and transformative value; contributing commentary and critique. 

ii. Nature of the copyrighted work ( ( wins; original song was creative. 

iii. Amount and importance of material used ( As a parody, ( had to use enough of the original so that people would recognize it. 

iv. Effect of use upon potential market for copyrighted work and derivatives ( remanded on this factor. 

1. Unclear whether the 2 Live Crew work will affect the market for the original.  

2. The court says that this might have infringed on the copyright owner’s right to make a derivative rap work.  

Entertainment Innovations and Intellectual Property Rights 

Copyright law not only gives the author the exclusive right to reproduce (copy) the original, but also the right to create derivative works, to sell or license use of either the original or the derivative, and to publicly perform or display the works in question (with general exceptions of recordings). 

Fair Use and Home Video

1. Development of VCR allows time shifting and librarying.  

2. Sony v. Universal ( After Sony invents the Betamax, Universal sues alleging that technology allowed viewers to infringe copyright, and that Sony was contributorily infringing if recording was not fair use.  

a. Sony claims that Beta merely allows people to “time shift” and watch shows at a later time.  

b. Here, Court found that even if viewers were infringing, Sony was not contributorily liable ( Once the equipment is sold, its use is out of Sony’s control ( unless company modified the technology somehow (unlike Napster case, where Napster could police certain things, and did not).  

i. As long as there is use for the equipment that is authorized, it will be hard to show contributory infringement (but if you have some control over it, you may be held liable if you really knew what people were doing, and could have prevented it.  

Performance Rights in Songs 

Public or Private Performance 

1. Performance rights for the publisher and composer ( now for performers, people to a limited extend (digital). 

2. When people buy records, the purchaser has the right to play the work for her own enjoyment ( but if she wants to present the work to a broader audience, she can do so only w/the consent of the copyright owner. 

a. Unrestricted public performance would erode the market for the original work and thus lessen the investment in creative artistry ( therefore, copyright law requires that radio stations, clubs, and TV stations and other public facilities can play songs only after securing and paying for a license from the songwriter.  

3. To monitor licenses, and enforce the ban on unauthorized performance ( BMI and ASCAP do this since it would be impossible for individual songwriters to do.  BMI and ASCAP have 200,000 writers and 5 million songs under their control ( they sell licenses for public performance of the music, and may sue if a song is used w/out a license and payment.

4. What constitutes “performance”? 

a. Music v. Aiken ( when small business played the radio over speakers, this was not a performance, and business was not liable to pay. 

b. 1976 Copyright Act changed this ( It is a public performance when you turn on receiving set, and it is in public (people = other than family or family acquaintances). 

i. Exemption from this for transmissions that are on standard home quality receiving equipment, unless: 

1. A direct charge is made to see or hear the transmission. 

2. The transmission thus received is further transmitted to the public.  

c. Broadcast Music v. Claire’s Boutique ( application of the exception.  

i. Claire’s policy was to have one stereo in all of its stores ( the stereo was in the back room.  Speakers were installed in the stores and connected via wires to the stereo ( the store manager would then choose a radio station, which was broadcast throughout the store. BMI wanted to license the music ( sues when Claire refuses.  

ii. Court found for Claire’s ( Focused mainly on the equipment ( equipment was not very sophisticated.  

1. Single receiving apparatus typically used in private homes. 

2. Other cases ( cases w/good equipment and 9 speakers. 

a. This was not considered equipment typical of home use. 

Performance Rights and Digital Sound 

1. Songwriters and song publishers (represented by BMI and ASCAP) enjoy and enforce public performance rights, musicians and record companies do not have such a general property right.  

2. In 1995, Congress passes the Digital Performance Right in Sound Recordings Act, which amendment The Copyright Act to create a performance right for recordings ( however the new statutory right is limited to “digital audio transmissions” and excludes AM and FM radio stations and other analog performances, as well as audiovisual works like movies.  

a. Digital transmission is only covered, however, when it is an interactive or subscription, rather than a standard broadcast service.  

Digital Sampling and Imaging 

1. Digital sampling = Absolute similarity of only a tiny piece.

2. Questions in this area

a. Are sounds, riffs, etc. copyrightable?

b. What use, if any, is an infringement?

c. When, if ever, would use be fair use?

3. Digital sampling has died down in recent years

4. Jarvis v. A & M Records ( ( inserted portions of (’s copyrighted song into their song

a. ( argues that there should only be infringement if substantial similarity ( only if two songs are similar in their entirety should (’s song be held to have infringed (’s song. 

b. The court says that substantial similarity is the wrong test in sampling case ( the question to ask in a sampling case is whether D appropriated either qualitatively or quantitatively constituent elements of the work that are original

i. Look at (’a work, and determine whether ( appropriated either a quantitatively large section or a qualitatively important section of the work.   

c. Was this something that was copyrightable in the first place? 

i.  It seems copyrightable if it is distinctive/recognizable (as opposed to clichéd language, phrases and expressions conveying an idea that is typically expressed in a limited number of stereotypic fashions.  

Copyright Ownership ( Ownership is initially invested in the author.
Works for Hire 

1. Prepared by employee within the scope of employment; or

2. Specially ordered or commissioned, BUT ONLY IF: 

a. The parties expressly agree in a written agreement signed by them that work is “work for hire” AND

b. Work falls within specific statutory categories

3. The hiring party is deemed the author for purposes of the copyright law.

4. CCNV v. Reid ( ( commissions ( to complete a sculpture. 

a. After completion, there is disagreement about who owns the copyright.  

b. ( owns the copyright only if ( was an employee or if the work satisfied §101 (2) for specially commissioned work. 

i. § 101 (2) was not satisfied b/c sculpture is not one of the statutory categories, and there was no written agreement. 

c. Was ( an employee of ( when he made the sculpture?

i. CCNV said they had a right to control the product (looked to the 2nd Circuit test) and would qualify as an employer ( The Court rejects this test because if you really did that (control the product) then the Act is meaningless (b/c a party who commissions a work necessarily has the right to control the product, so the enumerations and requirements in the Act would be meaningless). 

ii. Court instead looks to agency law ( was an employee or an independent contractor under principles of agency law? 

1. Specific factors to consider ( here, they all indicated that ( was an independent contractor. 

2. D used on tools, worked out of his home, was not on payroll, no daily supervision, etc

5. You cannot agree after the fact that it was a work for hire (  The writing memorializing an oral agreement can come after, but the agreement has to come beforehand.

Joint Authorship

1. Elements: 

a. Prepared by two or more authors;

b. With intention that their contributions be merged into:

i. Inseparable parts of a unitary whole (e.g. parts of book or play) OR

1. This means that the works have little or no meaning standing alone. 

ii. Interdependent parts of a unitary whole (e.g. music and lyrics or children’s book and illustrations)

1. Works would have some meaning standing alone but achieve primary significance b/c of combined effect.

c. Majority view is that each contribution must be independently copyrightable.

2. There can be an overlap between work for hire and joint work/

3. Effectively creates a tenancy in common. 

a. The authors are co-owners in the copyright with each owning an undivided interest in the entire work.

b. Each may freely use the work, subject only to a duty to account to the other for their share of any profits from it

c. Each may make a use of the portion of the work, even if the other is the one that created that portion

d. Each can grant a non-exclusive license in their work, but need consent from any other if creating an exclusive license

e. Each may transfer his own particular share to a third party

4. The consequence of this situation is that each party needs to have a contract!

a. The K can restrict joint author from exercising any of the rights without other author’s consent ( but you need the K

5. Childress v. Taylor ( ( wanted a play written about a black comedienne and did some research on her own and then enlisted ( to write the play

a. There was no K between the two and after the play was completed and performed, ( had another play of the same story written and ( sued for copyright infringement

b. The court wants to deter illegitimate claims and to say that one can collaborate w/out losing their copyright ( protect legitimate claims of both sole authors and co-authors. 

c. ( gave input along the way, but this does not take away the copyright from the author.  

i. There needs to be a K in order to do so

ii. Should not take away the rights of an author easily

d. There was no intent that their contributions be merged ( important here. 
i. BOTH parties must intend to be/regard themselves as joint authors.  
e. (’s contribution was not something that could be independently copyrightable—a lot of the things that she came up with were facts/research.
f. Collaboration alone is not enough.
Copyright Licensing 

1. When someone wants to obtain a work (book, music, play) for use in some other work ( there are different options. 

a. Hire it ( work for hire

i. Then, the person owns the copyright if the person that does the work is an employee. 

ii. If work is commissioned w/an express written agreement that it is a work for hire, the person would also own the copyright.  

b. Get some kind of a transfer of the copyright from the author of the work. 

i. Absolute transfer ( have owner assign the work. 

ii. BUT, more commonly, the person will get some kind of a license. 

1. Various problems may arise ( K issues dealing w/the scope of the license.  

2. Problems in licensing ( Requirement that transfer of copyright ownership (which includes assignments and exclusive license of the work, or any other conveyance) must be in writing, signed by the owner signed by the rights conveyed.  

a. Effects Associates, Inc. v. Cohen ( Copyright license must be written, § 204. 

i. ( argues first that he could use it b/c writing requirement should not apply to film industry b/c oral agreements are common.  

1. Court does not accept the fact that trade usage is an exemption from § 204 writing requirement.  

2. SO, ( does not have an exclusive license.  

ii. Court finds however, that ( has a nonexclusive license ( granted only for a specific purpose. 

1. Can be granted orally or through conduct. 

2. Nonexclusive license ( excluded from the transfer language that requires a writing.  

b. Written transfer agreement should be contemporaneous w/the transfer ( Rice case indicates that one party cannot draft a writing sometime after an alleged oral agreement that acknowledges the oral agreement. 

i. OR (if there is a later written acknowledgement of an oral agreement, it at least needs to be specific in order to satisfy §204.  

a. Scope of license granted ( Cohen v. Paramount Pictures Corp. ( ( owned copyright in a song and licensed it for a movie.  

i. License included movie theaters, and by means of television. 

1. License reserved all other rights to the licensor.  

ii. The movie was then distributed on video and ( sues for copyright infringement

1. ( claims that videocassettes are included in “television.”  

iii. Court finds for licensor (videocassette was not included in television) ( clause was drafted from a licensor perspective: 

1. Specific grant and not an all- encompassing grant, and 

2. Made express reservation of rights, other than those granted.  

a. Makes it hard for the licensee to argue that anything else is included.  

iv. From a drafting standpoint:

1. Licensees try to include broad language 

a. Language that grants the license for any present or future method or means or any means known or unknown…

b. BUT ( there is an issue here when huge value comes out of new technologies ( things that may have had limited value are reborn in new format and huge amounts of money are made ( Who should get the rewards from this, and should be automatically give effect to a broad overriding clause?

2. Licensors will try to be as specific as possible in making grants and should also expressly reserve all other uses.  

Enforcing Copyright 

Injunctive relief ( 17 USC § 502(a)

1. Court may grant temporary and final injunctive relief on such terms reasonable to prevent or restrain infringement of a copyright. 

2. The need for effective enforcement overrides 1st amendment/prior restraint concerns. 

3. Courts may order all infringing copies impounded while the infringement action is pending. 

4. After final judgment is entered against infringer, court may order destruction or other reasonable disposition. 

Damages ( 17 USC § 504

1. An infringer of copyright is liable for either: 

a. The copyright owner’s actual damages and any additional profits of the infringer, OR 

b. Statutory damages. 

2. Actual damages = attempt to reimburse ( for the extent to which the market value of the copyrighted work at the time of the infringement has been injured or destroyed by the infringement. 

a. Based on either: 

i. (’s lost profits, 

ii. (’s profits, OR

iii. A combination of both ( BUT, double recovery is not permitted. 

3. Statutory damages ( when actual damages are difficult or impossible to prove, ( can elect to recover statutory damages, ranging from 750 – 30,000. 

4. Assessment of damages. 

a. Copyright owner has to establish infringer’s gross revenue and then infringer has to prove deductible expenses and profits attributable to material other than the copyrighted work.  

i. B/c the copyright owner is entitled to recover only those profits that are attributable to the infringement.  

b. Gaste v. Morris Kaiserman ( ( infringes (’s music and is liable for damages ( disputes the amount given by trial court (gave ( 88% of the profits).

i. ( claims that the lyrics accounted for 80% of the song’s value, and that the court did not reduce the damage award by (’s costs.  

ii. On appeal, court upholds damages ( ( did not present enough evidence to show that the lyrics accounted for 80% of the song’s value. 

1. Look at trade practice and expert witnesses. 
iii. Costs ( ( argued that this song accounted for 90% of its costs, since it accounted for 90% of its profit.
1. Overhead which does not assist in the production of an infringement should not be credited to the infringer ( ( had the burden to prove how much overhead was associated w/the production of the song and did not do so.  
2. Just b/c one song sells better does not automatically mean that it involved more overhead costs ( ( produced 200 songs besides this one, and it was (’s burden to prove that its overhead was attributable mainly to this song.  
Attorney Fees ( § 505

1. In any civil action under copyright act, the Court may allow recovery of full costs and may also award attorney fees to the prevailing party. 

2. Fogerty v. Fantasy, Inc. ( Evenhanded approach applies to Copyright attorney fees. 

a. Two different approaches were being used before this case: 

i. Dual standard approach ( only gives fees to prevailing (s, but prevailing (s only get them if original suit was frivolous or in bad faith. 

ii. Evenhanded approach ( (s and (s are to be treated the same way. 

b. Court chooses evenhanded ( The court may award fees to either prevailing party ( ( or (.  

i. BUT ( fees are not automatic.

Alternative Sources of Entertainment Property Rights (besides Copyright)

Artistic Credit 

1. Problems arise when artists do not get the credit they think they deserve ( OR, when people get credit that they do not want (e.g. for projects that have been significantly changed).  

a. When the author/creator does not have copyright (b/c it was a work for hire, employee, has conveyed it, etc), there are several other legal sources of protection. 

i. Contract

ii. Collective Bargaining 

iii. Lanham Act ( trademarks, unfair competition. 

iv. Moral Rights (not generally recognized in the U.S. 

2. Contract Cases 

a. Paramount Productions v. Smith ( Contract between ( and ( to create a film based on Smith’s story.  

i. K provides that studio will announce on the film that it was based upon Smith’s story. 

ii. A movie comes out that Smith alleges is based on his story, but is not attributed to him. 

iii. Smith sues for breach ( court finds that the movie was based on his story, and that he was not credited. 

iv. Damages issue ( Court finds that losses were not unduly speculative ( Smith presents evidence that he would have been paid more for other stories if he was given screen credit for this one. 

1. Reflects the modern view of certainty ( Smith proved fact of damages, so court is more lenient regarding extent. 

b. Smithers v. MGM ( K provided that ( would be billed under 3 other actors.  When the TV show was aired, there were 11 actors before him.

i. Court finds breach of K and covenant of good faith and fair dealing. 

3. Lanham Act ( § 43 (a) applied to artistic credits. 

a. Lamothe v. Atlantic Recording ( Breach of Lanham Act when (’s name was omitted from song that he had helped compose. 

i. § 43 prevents passing off ( selling a good or service of one person’s creation under the name or mark of another.  

1. Ken Follet and Stephen King cases ( works were attributed to writers that they did not want to be associated with. 

ii. Also prevents reverse passing off ( authorship is attributed to less than all of the joint authors.  

1. ( argues that they should not  be liable b/e the designation was partially correct.  

2. Court says an incomplete designation is no less misleading b/c it is partially correct. 

b. Smith v. Montero ( Smith’s name was removed from screen credits and replaced w/another name.  

i. This was reverse passing off, in violation of § 43.  

c. Cleary v. News Corp ( ( contributed to the writing/editing process of an early edition of a book, but is not credited in later additions (b/c he played no role).  

i. ( sues b/c he says the current version still contained many of the changes he had made in the earlier editions ( 9th circuit says the test for reverse passing off claims under Lanham act is NOT the substantial similarity test used in Copyright claims. 

ii. Rather ( it is a bodily appropriation test.

1. Here, there were significant changes to (’s work, so no likelihood of consumer confusion.

Moral Rights and Creator Control 

1. Usually deals w/editing, changes made to artist’s product. 

2. Granz v. Harris ( Court finds breach of K when ( markets abbreviated version of songs (cut out 8 minutes) and attributes to (.

a. The K provided that the record would be attributed to (, and carried the duty not to make false representations. 

i. Implied promise that if ( gets the credit, the license is limited (  ( cannot mutilate the work so that the credit is not an accurate representation of what ( was presenting.

b. The sale of the shorter records was a breach of K ( court uses contract theory to accord ( the equivalent of moral rights. 

3. Preminger v. Columbia Pictures ( ( produces a movie and grants a license to (.  The license provides that ( gets the final cut/edit of the move, but ( had the exclusive right to show the movie on TV. 

a. ( edits the movie to allow for commercials, and edits for TV content ( ( sues, alleging this violated his “final cut” right. 

b. Court finds that final cut only applies to the initial movie shown in theaters. 

i. This was industry practice. 

ii. Also, ( had entered similar Ks/licensing agreements before and had reserved the final cut right for TV. 

iii. Also, implied rights under the K ( if you license a movie to be shown on TV, you are not really selling anything if you reserve the right to prevent station from showing commercials during broadcast. 

c. BUT ( at the end of the case, Court suggests that if the movie is too edited/mangled, this might be a K violation. 

4. Gilliam v. ABC ( ( wins here when Monty Python is edited for TV broadcast. 

a. Here, ( did not know (unlike Preminger) that work would be edited ( had been shown previously un – edited. 

b. Violation of Lanham Act ( here, station edited so much that it was passing off a product as Monty Python’s when it no longer resembled their work. 

c. In addition to Lanham Act/unfair competition claim ( probably a breach of K here. 

i. ( still holds the copyright and editing here violated the terms/scope of the license. 

Trademark instead of Copyright 

1. Trademark law may be used to afford some protection against the use in other entertainment works of certain features of a product ( titles and character names that cannot be copyrighted. 

a. Central question ( consumer confusion. 

i. Putting trademark on another product ( sales diverted from trademark owner b/c consumers buy the other product. 

ii. AND ( confusion as to sponsorship. 

iii. Test ( Did ( sell something and is it likely to cause confusion (will consumers think that ( sponsored (’s product?). 

2. BUT (major role of trademark is in merchandising.  

3. Fair use issue ( when a trademark also describes a person, place or an attribute of a product, the trademark owner cannot have exclusive rights b/c language would be depleted in much the same way as if generic words were protectable. 

a. Fair Use Defense ( 3 requirements: 

i. The product or service in question must be one not readily identifiable w/out use of the trademark. 

ii. Only so much of the mark or marks may be used as is reasonably necessary to identify the product or service. 

iii. User must do nothing that would, in conjunction w/the mark, suggest sponsorship or endorsement by the trademark owner. 

4. Restraints on freedom of speech ( Ginger Rogers 
a. Necessary to strike a balance between the Lanham Act rights of trademark owners and the 1st amendment rights of producers of entertainment products. 

b. SO ( a movie, book or song title will violate trademark law only if they had no artistic relevance to the underlying work, OR even if they have some relevance, the titles are explicitly misleading as to the source or content of the work. 

i. In Rogers case, director had an artistic reason for using her name, and just b/c some consumers might be misled ( could not justify restraining director’s artistic expression in the title.  

5. Hormel v. Henson ( ( sues for trademark infringement when ( makes a character called Spa’am.  Court found no infringement using 8 – factor Polaroid test (focus is on consumer confusion). 

a. Strength of the mark ( how distinctive/widely recognized is (’s mark?

i. Here, both marks were strong, and ( was doing a parody which depended on lack of confusion. 

b. Degree of similarity between the marks

c. Proximity of products ( are products in the same merchandising markets (e.g. food product vs. puppet entertainment)? 

d. Bridging the gap ( Does ( has an intention of entering (’s market? 

e. Actual confusion ( evidence that consumers were actually confused. 

f. Bad faith

g. Quality of the Products 

h. Consumer Sophistication 

6. Warner Bros. v. Gay Toys ( ( manufactures toy car and ( claims it infringes on trademark b/c it looks like Dukes of Hazard car. 

a. ( claims functionality ( court says no. 

i. Functionality defense ( way to protect useful/functional design features from being monopolized. 

b. Consumer motivation ( ( shows that buyers of the toy car associated it w/the Dukes of Hazard TV show (which was produced by (), and this was why they bought the car, even though consumers may not have believed that (’s car was sponsored by (.  

i. Similar to Hockey case and Boston Marathon case ( the confusion does not need to be as to the source of the manufacture of the emblem, where the trademark, originated by the team (rather than the manufacturer) is the triggering mechanism for the sale of the emblem (consumers only wanted something that was associated w/a particular team; they do not care who manufactures it).  

1. 5th circuit has said that this can be a violation, even if the manufacturer includes a disclaimer.  

2. Some courts say that if the manufacturer includes a disclaimer, this is sufficient.  

7. Hormel v. Henson ( Dilution 

a. Dilution occurs by either blurring or tarnishment. 

i. Blurring ( occurs when consumers see (’s mark used on different goods or services, so that TM loses its ability to serve as a unique identifier of (’s goods. 

ii. Tarnishment ( associating (’s mark w/shoddy goods, or unwholesome contexts (esp. sexual). 

b. ( claims that (’s use of Spa’am dilutes its trademark ( This COA is available w/out having to show consumer confusion ( as long as you can show that TM was harmed, can state a COA.  

Contract Rights in Story Ideas 

Idea/Submission ( ( submits an idea to (.  Does ( have to pay for it? 

1. Policy Battle 

a. For limited protection of ideas.

i. Free access to ideas as the building blocks of progress. 

ii. Allows recipient to open and review mail (and then possibly discard) w/out being at risk of later claims that something recipient did/produced was based on idea submitted. 

iii. Makes recipients more likely to consider submissions ( Instead of sending everything that is submitted back unopened to avoid liability. 

b. For greater protection of ideas.  

i. Prevent unjust exploitation/theft of the ideas of others, 

1. Can we give some protection to the person who comes up w/a really good idea that is used w/out compensation?  

ii. Allows idea provider to submit ideas in undeveloped stages to be developed if and when recipient approves. 

2. Issues 

a. Has K been formed ( Has there been offer and acceptance? 

i. Express ( offer to disclose in return for an agreement to pay if used. 

1. Buchwald case ( treatment was optioned 3 different times, express agreement for compensation. 

ii. Implied in fact (more common than express agreements.  Here, we are trying to find offer and acceptance and agreement based on the facts (NOTE - This is different than Ks implied in law).  

1. Was the work submitted and received (have to prove that you submitted the idea and recipient received it. 

2. Condition on submission for payment if used ( How clear was this condition? ( important question. 

a. Some courts find that recipient should automatically know that an idea is being submitted w/expectation of payment, even if not stated ( very few people would submit ideas w/no expectation of payment. 

3. Recipient aware of condition, recipient accepted voluntarily.

a. (s’ strongest cases are those where projects were started, some progress was made and then project aborted ( then later, a similar project appears.  

4. Desney ( ( has conversation w/secretary of producer where he shares story idea, and states that he expects to be compensated if story idea is used, and secretary agrees.  

a. Court finds sufficient basis for liability based on implied K ( BUT, Newell says, close to an express K. 

b. Characteristics of idea 

i. Must it be novel? 

1. Express K ( if you agree to pay for an idea, you should pay for it even if it not novel. 

a. The stronger the agreement, the less novel the idea needs to be. 

2. Even a non –novel idea may be sufficient to constitute consideration. 

a. May depend on jx (CA fairly liberal as far as novelty; but NY requires that an idea must be novel to serve as consideration for a promise to pay the idea provider.  

b. Murray v. NBC ( ( claimed Cosby show based on his idea, but NY court said idea for sitcom w/Black characters not novel ( just taking

ii. Must it be concrete? 

1. How much detail is necessary? 

2. Some of this will depend on whether there is an express or an implied K ( the more agreement between the parties, probably the less concrete the idea has to be.  

c. Was the idea used? 

i. Direct ( acknowledgements 

ii. Circumstantial – similar to copyright test

1. Access?

2. Similarity? 

3. Proof of independent creation?

d. How much of (’s idea must ( use? ( Closely related issue to whether the idea was used ( was the idea used, and if so, how much of the idea was used? 

i. Express ( what does K say? 

1. Buchwald ( K provided that ( would be paid for any project “based on” treatment. 

a. “Based upon” ( Different test than copyright law ( test is not substantially similarity, test is whether the movie was based upon a material element of the treatment or was inspired by the treatment. 

ii. Implied ( tougher case. 

1. More similarity may be required.  

e. Damages. 

i. Difficult issue in implied K cases. 

Performer Organization

The Entertainer Labor Market 

1. Entertainment industry is the only area where unions are still prevalent.  

a. On a particular project, it is possible to have multiple unions (maybe even 20) present. 
2. B/c of the way movies are made (on a project basis), the result is that the most important relationships for performers are w/their agents and unions (rather than w/one employer. 

3. Collective Bargaining in the Entertainment Industry (important variations from normal collective bargaining. 

a. Entertainment industry unions have succeeded in blocking salary caps and luxury taxes that would hinder individual performers from realizing the full economic returns on their talents and appeal.  

b. Collective bargaining agreements establish minimums w/individual ability to exceed the minimums. 

i. All union members have to receive certain pay, benefits, etc ( but then those performers w/greater star power can negotiate for greater benefits and pay. 

ii. Huge differences on pay scales possible depending on the performers.  
iii. Also, differences between performers on issues regarded as important. 
Residual Rights and Artistic Credit 

1. Credit ( relates to reputation in the industry, emotional factors, new jobs (turn on credit), how much you are paid may depend on credit, residuals distributed based on credit (bigger the credit, bigger share of residuals). 

a. Did X make a contribution at all, and if so, what label should be given to her role? 

2. Credit designations

a. Written by = recipient of credit wrote both the story and the screenplay, teleplay etc based on story. 

b. Screenplay by = wrote final script

c. Story by = wrote the basic narrative, theme, outline etc. indicating character development and action. 

d. Based upon characters created by = wrote story for movie #1, and now we are making movie #2 (especially when storywriter for first movie is not involved in later sequels, etc (created original characters). 

e. Created by = restricted to TV ( recipient created the characters in an original story done for the producers (completed the pilot, but later episodes are done by someone else). 

i. Disputes may also arise over size, style, color, speed, legibility, and type of credits. 

3. Producer announces before the film is distributed how the credit will be allocated ( then, if there are disputes, the parties will arbitrate.  

a. Arbitration may result in an order to modify credit, damages, etc. 

4. Marino v. Writers Guild of America ( ( disputes credits for Godfather III.  Case goes to arbitration, and after a negative finding, ( claims that arbitration scheme is unfair b/c arbiters are anonymous. 

a.  3 phase arbitration. 

i. Phase I - Committee makes factual determination regarding authenticity, identification, etc.

1. Fact finding step ( the Committee is not making a final determination of anything, just trying to resolve factual issues (what is the appropriate record for who did what? 

2. Once we have a factual record, it becomes available for the arbiters in phase II. 

ii. Phase II ( decision made about who should get credit.

1. Anonyms system so that people will agree to be arbiters ( unless they are guaranteed anonymity, arbiters would have to worry about litigation and whether they would be retaliated against if they ever had to go through the process. 

2. Arbiters operate independently and confidentially from one another as well. 

iii. Phase III (review of the procedure on request ( this phase is not mandatory. 

1. Review board determines whether there was serious variation from policy. 

2. Can also consider newly submitted material, which was not previously available (for a valid reason). 

b. Marino does not like the result of the arbitration ( wants to challenge it in court. 

i. Court says that he should have challenged the system before the result ( cannot come back after a negative result and challenge the system ( should have raised the issue before. 

ii. Court gives deference to arbiters and arbitration procedure. 

Labor Solidarity and Entertainment Hyphenates 

1. Once a unions’ presence is established in an employer’s work force, both sides are subject to a duty to bargain collectively in good faith w/a view to settling on an agreement.  

a. BUT ( this duty does not carry w/it an obligation to make any particular concessions at the bargaining table.  

b. This is b/c of the assumption that the way to break bargaining deadlocks is through the economic pressures of a strike or a lockout. 

i. Solidarity is important for these actions (for an effective strike, need solidarity.  

ii. Also important for morale purposes ( people who cross picket lines are doing work that strikers won’t get.  

2. Unions all have rules against crossing picket lines ( has led to problems w/hyphenates who have ambiguous status. 

a. On one project, the person may act as a writer and on the next, may act as a director.  

b. Legal significance of this ( producers and directors supervise what other employees are doing and mage key features of the project on behalf of the production company.  

3. People who perform union work and are members of the union, but who may do supervisory work and handle some union activity (e.g. writer/director who is a member of the WGA). 

a. Initially SC said that hyphenates who cross to do basic union work (crossing to write if you are a writer) can be disciplined ( BUT what if the script is finished, and someone crosses to do other work? 

b. SC said that these people cannot be disciplined ( but suggested that the reason was b/c they were handling employee grievances, not b/c they also were directing. 

c. Later cases say that if hyphenates are crossing to handle grievances, they cannot be disciplined ( but if they are crossing to do writing work or directing, they can be disciplined. 

Judicial Control of Entertainment Labor Power

Should parties that are purchasing performer services enjoy any protection against a union’s market power? ( Mechanisms for dealing w/unions ( State K law, antitrust law 

1. Graham v. Scissor – Tail, Inc. 
a. Graham was a promoter ( Hired by ( to promote concerts. 

b. ( signed a union K, which provided for arbitration of disputes within the union. 

c. ( disputes his compensation, so parties go to arbitration ( Arbiter rules for (. 

d. ( challenges the arbitration clause as unconscionable b/c arbiter is not neutral. 

e. How does the court analyze the K/unconscionability? (2 step analysis. 

i. Is the K one of adhesion? 

ii.  Is it unenforceable? 

f. Step 1 ( K was adhesive, but adhesion Ks are not automatically unenforceable/unconscionable ( b/c if this was the rule, there would be many unconscionable Ks. 

i. ( argues that the K is not an adhesion K b/c there were terms that were negotiated ( Court says that the terms at issue here (arbitration) were not subject to negotiation.  

ii. Even though ( was prominent in the industry ( the union controlled all of the significant musicians so if ( wanted to business w/them, he had to take the terms of the union K. 

g. Step 2 (is the adhesive K unenforceable? 2 questions

i. Was the term w/in the reasonable expectations of the party? ( Yes

1. ( had been in this business for years, and should have expected this term (no unfair surprise. 

ii. Alternative to unfair surprise ( unfairness/oppression.

1. The K here was unfair b/c the arbiter was a member of the union ( bias.  

2. Remember ( this is not a typical “unconscionability” case b/c ( was an experienced producer.  

3. Kravat case ( note 3 

a. NY Court disagreed w/this case ( allowed a provision that made the union the arbiter of any disputes between the parties to stand. 

b. Discussed the sophistication of the parties and focused on the fact that this term was not a surprise to the promoters. 

c. The union was not a party to the K ( only its members were parties. 

i. Court distinguished from a case where employer’s board of directors served as arbiters of disputes between employee and employer ( there is a difference between a union and its members (unlike CA, which equates union w/members in Graham). 

d. NY court seems more pro –union in approach than CA court. 

i. The right for the union to be the arbiter is an advantage secured by labor laws that court should not disturb. 

Performing Rights Societies 

1. Groups of writers and publishers of music (copyright holders) form societies that license rights of public performance. 

2. These societies serve important functions that would be almost impossible for copyright holders to perform on their own ( w/out these societies, performance rights for copyright owners would be worthless b/c individual © holders do not have resources for these functions. 

a. Licensing. 

b. Policing/enforcement.

3. Blanket License Blanket licenses are often attacked b/c people want composition licenses (use per song) or program licenses (can only use songs during particular programs). 

a. Members assign interests to ASCAP or BMI or other,

b. ASCAP (e.g) then licenses any user (e.g. radio or TV, restaurant, hotel, theater or bar)

c. Established fee which may be flat or % of revenue ( paid into a pool. 

d. Licensee gets unlimited access to entire library/repertoire of the PRS for term of license ( licensee gets rights to every song during term of license.  

e. After ASCAP deducts its costs (about 20%), revenues are distributed per formula (based on surveys of use).

i. 80% divided among members based on use based formula. 

ii. Protest mechanism if people do not get the royalties they want. 

4. Antitrust Basic Principles ( attacks on blanket licenses based on these principles.

a. Sherman Act §1 make unlawful every K, combination, or conspiracy in restraint of trade.

b. Goal is to promote competition and thereby lower prices, increase supply and promote innovation

c. Public or Private enforcement ( Justice Department can attack practices, or individuals who are affected can bring private lawsuits (which provide for treble damages).  

d. Two tests for §1 violation.
i. Per se (rare) ( plainly anticompetitive and conclusively presumed to be illegal (e.g. horizontal price fixing or territorial market division by competitors).
1. Horizontal price fixing (competitors getting together and agreeing to charge the same amount)
2. Territorial market division ( dividing geographical areas between competitors and agreeing to operate only in your division. 
3. Rarely used b/c not often that people actually agree to limit competition. 
ii. Rule of reason – balancing
1. Is there substantial restraint?  ( If no, ( loses on this prong.
2. If so, is there a less restrictive alternative? 
a. Court often finds a violation here ( there is a substantial restraint and the legitimate purpose could have been accomplished w/out these restrictive means.  
3. If there is no less restrictive alternative, balancing pro & anti competitive. 
a. This consideration is supposed to be economically focused ( balance pro – economic competitive vs. anti – economic competition. 
a. Just b/c there may be good things about limiting competition in this area ( this is not the right focus.  This is a balance between things that restrict competition and things that don’t. 

5. Plaintiff’s arguments against blanket licenses. 

a. Pooling means NO price competition among members of the PRS ( members not competing in sales of their rights to someone else. Some courts have found this to be a per se violation (horizontal price fixing between composers).  Appellate courts don’t usually find per se violation ( b/c of the need of some system to make the performance rights viable in the market. 

i. ASCAP and BMI dominate market ( no price competition among members. 

ii. Licensee must purchase all music in PRS library when less would do ( often, licensee does not want the whole library and some of it may never be used. 

1. Stations have suggested licenses based on genre ( e.g. license for all jazz music, or country music, etc. 

2. So far, this has not happened. 

iii. Price paid for the library is NOT based on cost, quality, or quantity of music as in competitive market ( these are all of the things that would be considered in a competitive market.  

iv. Encourages use of more established music b/c no way to purchase newer for less ( they have purchased the whole library, so they might as well use the most popular works in the library. 

b. No good alternatives ( other alternative (from Justice Department consent decree) are not any good. 

i. Consent decree (and (s) say that licensee can get a direct license ( so if licensee wants music on a per composition basis, they can do so.

6. Justifications for Blanket 

a. Gives rights holders a method to offset the buying power of networks and others,

i. As far as big buyers (CBS, etc) ( ASCAP and BMI will not get taken advantage of as easily as individual copyright holder. 

b. Per composition licenses would involve greater transaction costs; 

c. Per composition licenses would result in greater enforcement costs (monitoring licensees) 


d. It is easier for PRS to figure out who is playing music w/out a license than to develop a system to determine what music is being played all the time.

i. BUT ( (s argue that PRS kind of do this anyway w/the formulas they have for determining royalties. 

e. Blanket does not eliminate all competition between copyright owners – still have competition over mechanical, sync, dramatic and general promotion, 

f. Blanket license system eliminates price competition ( but, these are other rights that are individually negotiated. 

g. Also, maybe some competition to make sure that your song is played more than others in library b/c then bigger share of royalties. 

h. There are alternatives (or at least (s can’t prove otherwise). 
7. How are these principles applied? 
a. Radio stations ( Blanket licenses do not violate antitrust laws b/c only viable method for handling licenses for all of the music stations play. 
b. Movie theaters ( Blanket licenses do violate antitrust (Alden) b/c theaters could easily acquire direct licenses.  
c. TV stations (network, local and cable) ( Blanket licenses do not violate antitrust laws.  
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