Professionalism

Prof. Borg

Questions in the joke:


1. Was there a client/attorney relationship?


2. Was that an excessive fee?


3. Was the attorney acting as an attorney when he answered the question?


4. What were the client’s expectations? (subset of #1)


5. Was there a fee agreement? (subset of #2)

The lawyer joke challenge – extra credit for deconstructing a lawyer joke. Find a lawyer joke where you can look at the text and identify the ethical issues.

Primary issue:

What is the client’s thought: is this person acting as my lawyer?

Was there a fee schedule? Doesn’t have to be written. 

Was the fee excessive? All relative – was it worth it to the client.

Was it legal advice? In general, giving an opinion of the value of legal services is generally legal work.

Exam:


· Issues Spotting


· Analyze a question.


· MPRE-type questions


Be conversant in the law, rules and issues so that you can make a guess about what the outcome is. All that can happen then, is to find out if you are right or wrong.

Introduction


Professional responsibility as regulatory rules versus personal ethical and moral conduct – which is it? A bit of both.


What rules are “ethical” and which are “policy”? 



- Some things are just right and wrong: don’t steal from clients, etc.



- Other rules are protection from your clients.



Are we looking at things from a persona basis (moral rights and wrongs) or is it just a rule to live by so that the playing field is level competition? All lawyers have to play by the same game.



The ethical “Spidey sense”. It’s a good thing. Must serve the client and protect yourself.



- No client has a case worth your bar card.



- Most bar complaints come from clients.

WEEK 1: Attorney/Client Relationship

What is “Practicing Law”?


· Advising on the cost of legal services.


· If you are just reading what’s in the book – reciting what someone else already did – then, you are not practicing law. That’s why Hornbooks are legal.


· When you apply a set of facts to a law and interpret it – making the connection between the facts and the mean of facts, then you are practicing law.


· It is extremely important what the client perspective is. If the client thinks you are interpreting facts and applying law, even if you are just reading pages, then you may be practicing law.



o Question of sophistication: the client doesn’t know when a lawyer is practicing law, a lawyer better know.



o Can you disclaim? Probably yes, but you better be REALLY clear.


· When you charge someone a fee for preparing a document, it is practicing law.

Rule 8.1: BAR ADMISSION AND DISCIPLINARY MATTERS

An applicant for admission to the bar, or a lawyer in connection with a bar admission application or in connection with a disciplinary matter, shall not:

(a) knowingly make a false statement of material fact; or

(b) fail to disclose a fact necessary to correct a misapprehension known by the person to have arisen in the matter, or knowingly fail to respond to a lawful demand for information from an admissions or disciplinary authority, except that this rule does not require disclosure of information otherwise protected by Rule 1.6.


Bar regulation is statutory, with power in the judicial branch – the Chief Justice of the Supreme Court of Oregon is every lawyer’s boss: Paul De Muniz.


Conduct Regulated by the Bar



o Relationship with the client.




§ Can’t steal your client’s money.




§ Can’t have sex with your client (unless you were before they were your client)




§ Keeping trust accounts separate from personal accounts.



o If asked, you can not lie – personal or otherwise is still questionable.




§ Bar says, however, you can tell your children there is a Santa Clause.




§ No lying in deposition if you are a party (i.e. being deposed) or as part of a political campaign. 



o All goes to what would the public think if they knew about the misdeed?

Rule 8.4

It is professional misconduct for a lawyer to:

(a) violate or attempt to violate the Rules of Professional Conduct, knowingly assist or induce another to do so, or do so through the acts of another;

(b) commit a criminal act that reflects adversely on the lawyer's honesty, trustworthiness or fitness as a lawyer in other respects;

(c) engage in conduct involving dishonesty, fraud, deceit or misrepresentation;

(d) engage in conduct that is prejudicial to the administration of justice;

(e) state or imply an ability to influence improperly a government agency or official or to achieve results by means that violate the Rules of Professional Conduct or other law; or

(f) knowingly assist a judge or judicial officer in conduct that is a violation of applicable rules of judicial conduct or other law.


Regulated Conduct



§ Personal conduct




□ Child support in arrears.




□ Committing crimes – for some crimes. Ex post facto rules (making rules in order to effect on crime which wasn’t on the books) is not allowed. For violations, there’s generally no punishment. However, for bar rules, it doesn’t matter if you were convicted, it matters if you did the crime (i.e. attorney admitted to stealing something, but only got a violation)




□ Conduct can be punished, even if not convicted in a court. Have to prove allegations by preponderance of the evidence. Occasionally, you get a court calling for clear and convincing evidence (usually because the Court is concerned about treading on other Constitutional problems)




□ Statutory sexual offenses, even if not convicted.




□ Addictions / Personal problems – PLF therapeutic approach (business necessity to make sure they catch attorneys before they hurt a client and cost the PLF money). The Bar ain’t so therapeutic. Unresolved as to whether the PLF needs to report to the Bar.





¨ The impaired lawyer is the thin line as to when behavior is regulated. Impairment at the office, with client, etc., then Bar can most likely regulate it.




□ If you witness another doing an unethical act, you are obliged to report it.


What is “in good moral standing”?



§ The difference between disclosing and being looked at and not disclosing and having it found out anyway.



§ Membership in political party. What about Al Qaeda?? If it’s protected speech, it’s going to be hard to argue against.


Enforcing Regulations:



§ Oregon separates malpractice from Bar complaints.



§ Post Conviction Relief Petition (state court version of Habeas petition) – in states which separate malpractice from bar complaints, lawyers will cop to problems if it may get their clients out of jail or death row. In states where the two are combined, attorneys are much less likely to come forth because the information is going to go to the Bar.



§ Mistakes that cost a case are malpractice issues, but not necessarily ethical issues.

RULE 1.2: SCOPE OF REPRESENTATION AND ALLOCATION OF AUTHORITY BETWEEN CLIENT AND LAWYER

(a) Subject to paragraphs (c) and (d), a lawyer shall abide by a client's decisions concerning the objectives of representation and, as required by Rule 1.4, shall consult with the client as to the means by which they are to be pursued. A lawyer may take such action on behalf of the client as is impliedly authorized to carry out the representation. A lawyer shall abide by a client's decision whether to settle a matter. In a criminal case, the lawyer shall abide by the client's decision, after consultation with the lawyer, as to a plea to be entered, whether to waive jury trial and whether the client will testify.

(b) A lawyer's representation of a client, including representation by appointment, does not constitute an endorsement of the client's political, economic, social or moral views or activities.

(c) A lawyer may limit the scope of the representation if the limitation is reasonable under the circumstances and the client gives informed consent.

(d) A lawyer shall not counsel a client to engage, or assist a client, in conduct that the lawyer knows is criminal or fraudulent, but a lawyer may discuss the legal consequences of any proposed course of conduct with a client and may counsel or assist a client to make a good faith effort to determine the validity, scope, meaning or application of the law.


When are you a lawyer?



§ Very dependant on what the client believes.



§ Objectively and subjectively reasonable – objective facts support the conclusion of the client, and client subjectively believed that they were a client.



§ Objective/Subjective test is seen a lot in ethics.


Confidences


Files:



§ Clients who give you something, you have to keep a file on them.


Who is the client?



Juveniles:




§ Juveniles may have lawyers, but mom and/or dad is footing the bill.




§ Kids are the clients, not mom and dad. But, who gives direction to the lawyer? A 10 year old? Or from mom, dad and all kids?




§ The lawyer can – See Rule 1.14



Estates – when someone has died. 




§ The personal representative of the estate (the PR) is the client.




§ Duties of the personal representative is to be the dead person (and a really, really honest dead person at that – needs to be vigilant about collection on debts and such).




§ PR gets “full boat” of attorney-client privilege.



Third party payers: the “mob lawyer rule”




§ Public defenders and the Mob.




§ “Here is a bag of cash, I want you to represent so-and-so”




§ Nothing wrong with that





· However, if it’s over $10k in cash, you still have to report it to the government as to who gave it to you. Different rule.




§ Client is the person you are representing, not the person who is paying.




§ Can give paying parties a billing explanation accounting for the spending of money, but nothing more. No files, no information, etc.



Corporations: the corporation is the client.




§ See Rule 1.13


Limits in scope - 1.2(c):



· Lawyers can limit the scope of the advice given (and disclaim responsibility in another areas), but it can not be in areas which are reasonably related.




□ Divorce lawyers can disclaim tax liabilities.




□ Criminal lawyers can disclaim immigration issues.




□ Corporate lawyers can disclaim family law issues



· In certain areas, you can agree to be silent, but you can't give bad advice.




□ Don't venture opinions in areas you know nothing about.




□ This is generally seen as ineffective counsel - incompetent advice.




□ It's better to give no advice than to give bad advice, as long as you aren't supposed to know the answer (see above).

RULE 1.13 ORGANIZATION AS CLIENT

(a) A lawyer employed or retained by an organization represents the organization acting through its duly authorized constituents.

(b) If a lawyer for an organization knows that an officer, employee or other person associated with the organization is engaged in action, intends to act or refuses to act in a matter related to the representation that is a violation of a legal obligation to the organization, or a violation of law that reasonably might be imputed to the organization, and that is likely to result in substantial injury to the organization, then the lawyer shall proceed as is reasonably necessary in the best interest of the organization. Unless the lawyer reasonably believes that it is not necessary in the best interest of the organization to do so, the lawyer shall refer the matter to higher authority in the organization, including, if warranted by the circumstances to the highest authority that can act on behalf of the organization as determined by applicable law.

(c) Except as provided in paragraph (d), if


(1) despite the lawyer's efforts in accordance with paragraph (b) the highest authority that can act on behalf of the organization insists upon or fails to address in a timely and appropriate manner an action, or a refusal to act, that is clearly a violation of law, and 


(2) the lawyer reasonably believes that the violation is reasonably certain to result in substantial injury to the organization, then the lawyer may reveal information relating to the representation whether or not Rule 1.6 permits such disclosure, but only if and to the extent the lawyer reasonably believes necessary to prevent substantial injury to the organization.

(d) Paragraph (c) shall not apply with respect to information relating to a lawyer's representation of an organization to investigate an alleged violation of law, or to defend the organization or an officer, employee or other constituent associated with the organization against a claim arising out of an alleged violation of law.

(e) A lawyer who reasonably believes that he or she has been discharged because of the lawyer's actions taken pursuant to paragraphs (b) or (c), or who withdraws under circumstances that require or permit the lawyer to take action under either of those paragraphs, shall proceed as the lawyer reasonably believes necessary to assure that the organization's highest authority is informed of the lawyer's discharge or withdrawal.

(f) In dealing with an organization's directors, officers, employees, members, shareholders or other constituents, a lawyer shall explain the identity of the client when the lawyer knows or reasonably should know that the organization's interests are adverse to those of the constituents with whom the lawyer is dealing.

(g) A lawyer representing an organization may also represent any of its directors, officers, employees, members, shareholders or other constituents, subject to the provisions of Rule 1.7. If the organization's consent to the dual representation is required by Rule 1.7, the consent shall be given by an appropriate official of the organization other than the individual who is to be represented, or by the shareholders.


Corporate Clients:



§ Like the really honest dead person as a PR.



§ The client is the entity.



§ In the entity, you have:




□ Shareholders (owners)





¨ Shareholders never have to think of anyone other than themselves (except for special requirements that majority shareholders can not screw the minority shareholders [hurt their economic interest])




□ Directors (folks steering the ship)





¨ Directors have to think of the shareholders and what is right for them.





¨ Must concern themselves with following the law.




□ Officers (folks doing the day-to-day work)





¨ Job is to be loyal to the company and report truthfully to the directors.



§ In closely held corporations, these are often the same person. However, they have different roles.




□ May be requirements to talk to yourself, write yourself letters, etc.




□ Requirements to keep business expenses separate from personal expenses.




□ Important to keep distinctions in mind in all aspects.


Attorney-Client Privilege with Corporate Clients



§ Control Group Model or Subject Matter Model




□ Control Group goes by org charts – those within certain organizations get privilege, others don’t.




□ Subject Matter Model is more academic, but harder to implement. Have to look at the subject matter and whether privilege is around the subject matter.





¨ Works better for patents/IP than for commercial issues.





¨ Requires more subjective analysis.



§ Immunities: 




□ If shareholders approve director action at the annual meeting, then they can not sue the directors later for that action.




□ If directors go to an “authority” (accountant, lawyer, etc) and get an opinion, then they are immune from personal liability for their decision based on their actions based on the advice.





¨ Exceptions if the directors lie to the lawyer/accountant/authority.





¨ Assets of corporation may still go down, but no personal liability.





¨ Then goes back to professional liability insurance for the authority who gave bad advice.




□ Incentive for members of a corporation to pass on good information by giving them immunity as long as the information is truthful.

RULE 1.14 CLIENT WITH DIMINISHED CAPACITY

(a) When a client's capacity to make adequately considered decisions in connection with a representation is diminished, whether because of minority, mental impairment or for some other reason, the lawyer shall, as far as reasonably possible, maintain a normal client-lawyer relationship with the client.

(b) When the lawyer reasonably believes that the client has diminished capacity, is at risk of substantial physical, financial or other harm unless action is taken and cannot adequately act in the client's own interest, the lawyer may take reasonably necessary protective action, including consulting with individuals or entities that have the ability to take action to protect the client and, in appropriate cases, seeking the appointment of a guardian ad litem, conservator or guardian.

(c) Information relating to the representation of a client with diminished capacity is protected by Rule 1.6. When taking protective action pursuant to paragraph (b), the lawyer is impliedly authorized under Rule 1.6(a) to reveal information about the client, but only to the extent reasonably necessary to protect the client's interests.


Client with Diminished Capacity includes Children:



o The lawyer can take action on behalf of the client.



o Can also ask for a guardian to be appointed. The guardian gets to direct the lawyer’s work in the interest of the child.



o Gives the responsibility of “making the call” to someone else.



o Some direction may be taken from children, very factually dependent on the maturity and level of understanding of the kid.


Those with mental incapacities, not children:



o Guardians can be appointed.



o Usually in response to a call from a concerned, grown child with an elderly parent with Alzheimer’s.



o Need to determine, however, first, if the client is or is not competent. 




§ Talk to the client – go meet them. Do not assume.




§ Personally make an assessment. 



o Durable power of attorney: succeeds competency, but not death. Gives power of attorney while incapacitated, but not over wills/trusts/probate.




§ Dependant on who recognizes the power of attorney.




§ Guardian does not act like this – a guardian substitutes for the actual person, and is not dependent on whether or not the guardianship is recognized.

RULE 1.18 DUTIES TO PROSPECTIVE CLIENT

(a) A person who discusses with a lawyer the possibility of forming a client-lawyer relationship with respect to a matter is a prospective client.

(b) Even when no client-lawyer relationship ensues, a lawyer who has had discussions with a prospective client shall not use or reveal information learned in the consultation, except as Rule 1.9 would permit with respect to information of a former client.

(c) A lawyer subject to paragraph (b) shall not represent a client with interests materially adverse to those of a prospective client in the same or a substantially related matter if the lawyer received information from the prospective client that could be significantly harmful to that person in the matter, except as provided in paragraph (d). If a lawyer is disqualified from representation under this paragraph, no lawyer in a firm with which that lawyer is associated may knowingly undertake or continue representation in such a matter, except as provided in paragraph (d).

(d) When the lawyer has received disqualifying information as defined in paragraph (c), representation is permissible if:


(1) both the affected client and the prospective client have given informed consent, confirmed in writing, or:


(2) the lawyer who received the information took reasonable measures to avoid exposure to more disqualifying information than was reasonably necessary to determine whether to represent the prospective client; and



(i) the disqualified lawyer is timely screened from any participation in the matter and is apportioned no part of the fee therefrom; and



(ii) written notice is promptly given to the prospective client.


Informed Consent



· Need to have your clients informed - preferably in writing - of the scope of your representation.



· Atty job is to inform the client of possible risks or results, but is limited in the decisions he can make for the client.


Some decisions have to be made by the client:



· Whether a client pleads guilty to anything.



· Whether a case gets tried by jury or judge.



· Whether a defendant takes the stand in a criminal trial.



· Oregon specific requirements:




□ Can not make any decision for a client if the client is unable to assist due to mental incompetence. 




□ Can not make a decision for a defendant to raise a "guilty but insane" (OR) or "insanity defense" (other states) even if they are sane at time of trial.


Agency



· An attorney is an agent of the client.



· Actual authority  (contractual authority) and Apparent Authority (what a third party believes the authority was)




□ Authority set forth in contract - include requirement for modifications in writing, as contract is not subject to statute of frauds.




□ Parol evidence rule does not apply to contract - introduction of parol evidence is a "reasonableness" one, no ambiguity required.




□ Must always make sure there was no intervening act which cut off authority.  Will look at circumstances and reasonableness of the facts.




□ Apparent authority is judged on reasonableness, too - if it is reasonable to believe an attorney has authority. (i.e. insurance agency accepting an offer for a client)  Be careful of checks written to offshore accounts. :-)



· Limited fiduciary duty - atty does not have to pay clients judgments  (thank God)



· When principal suffers from the incompetence of the agent, the remedy is to sue the agent for malpractice or get another agent.

RULE 1.1 COMPETENCE

A lawyer shall provide competent representation to a client. Competent representation requires the legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation.


Most of the time, attorneys partner with their clients to determine how a decision will be made.  Final decision, however, has to be the client's.



· Most decisions will be upheld if the client was informed.



· However, if the client was uninformed; the lawyer made a decision and did not tell the client about it, then there most likely will be upheld as ineffective assistance of counsel.




- Ex: attorney did not even tell the client he had the right to take the stand.


What is requisite "skill thoroughness and preparation reasonably necessary"?

RULE 1.3 DILIGENCE

A lawyer shall act with reasonable diligence and promptness in representing a client.


What is reasonable diligence and promptness?



· Delay, however, is not always to your client's advantage.



· Never, however, confuse purposeful inaction with plain laziness.


Diligence:



· Lawyers must take action on cases.



· Biggest reason for claims of malpractice: lawyers who miss the statute of limitations period. 

RULE 1.4 COMMUNICATION

(a) A lawyer shall:


(1) promptly inform the client of any decision or circumstance with respect to which the client's informed consent, as defined in Rule 1.0(e), is required by these Rules; 


(2) reasonably consult with the client about the means by which the client's objectives are to be accomplished;


(3) keep the client reasonably informed about the status of the matter; 


(4) promptly comply with reasonable requests for information; and


(5) consult with the client about any relevant limitation on the lawyer's conduct when the lawyer knows that the client expects assistance not permitted by the Rules of Professional Conduct or other law.

(b) A lawyer shall explain a matter to the extent reasonably necessary to permit the client to make informed decisions regarding the representation.


LET YOUR CLIENT MAKE THE DECISION



The most likely way to be in conflict with your client.  You are obliged to tell your client all offers and plea bargains, even if the client says he doesn't want to hear it.




□ Rule of ethics which is to protect you from your client.




□ If client turns something down which is really critical (i.e. just plain dumb to turn down), then you're always better off getting the client's decision in writing.


Keeping clients informed.



· Status updates.



· Prompt replies to requests for information.



· Have to balance annoying clients by billing them for everything and making sure the client doesn't disappear on you.



· This includes providing bad news - i.e. case will fail, suit is frivolous, etc.


Present Settlement offers - all of them.



· 

RULE 1.6 CONFIDENTIALITY OF INFORMATION

(a) A lawyer shall not reveal information relating to the representation of a client unless the client gives informed consent, the disclosure is impliedly authorized in order to carry out the representation or the disclosure is permitted by paragraph (b).

(b) A lawyer may reveal information relating to the representation of a client to the extent the lawyer reasonably believes necessary:


(1) to prevent reasonably certain death or substantial bodily harm;


(2) to prevent the client from committing a crime or fraud that is reasonably certain to result in substantial injury to the financial interests or property of another and in furtherance of which the client has used or is using the lawyer's services;


(3) to prevent, mitigate or rectify substantial injury to the financial interests or property of another that is reasonably certain to result or has resulted from the client's commission of a crime or fraud in furtherance of which the client has used the lawyer's services;


(4) to secure legal advice about the lawyer's compliance with these Rules;


(5) to establish a claim or defense on behalf of the lawyer in a controversy between the lawyer and the client, to establish a defense to a criminal charge or civil claim against the lawyer based upon conduct in which the client was involved, or to respond to allegations in any proceeding concerning the lawyer's representation of the client; or


(6) to comply with other law or a court order.


What's the difference between a confidence and a secret?



· A secret is what a client tells you which may have nothing to do with the case, but is something which is reasonable to believe that it would be embarrassing to be made public.



· A confidence is what a client tells you that is a secret and is germane to the case.  Secret and relevant. 


Generally, a lawyer asks for the confidences and gets the secrets.



· Obligation for a lawyer applies to both confidences and secrets.



· Lawyer is obligated to keep confidences and secrets.




□ Exceptions:





- When a client tells you it is OK to disclose it.  Usually when there is a strategic advantage to revealing it. (generally only for confidences - relevant to the case)





- Reasonably necessary to prevent death or bodily harm to another.  A confidence is not "I'm going to commit a crime in the future", it's "I committed a crime in the past".  Reasonable belief that abuse/crime will be committed.






◊ Attorneys are mandatory reporters.





- Can also disclose in order to get advice on ethics of non-disclosure.



· No Victim-Prosecutor privilege.  The DA is not the victim's attorney.  A victim or witness can get there own attorney.



· No government-lawyer privilege.  No confidences in government clients.  Is this an issue?  Don't we want clients - even the government - to be able to get advice about how to do their jobs without fear of repercussions. 


Purpose of the Confidentiality is GI/GO (Garbage In/Garbage Out) - need for special privilege in order to make sure client opens up and attorney can interpret the whole situation and give the client all the information needed for the client to make the decision.



· Keep record of what was said between you and client - note what you believe is material, and make sure the client knows what you think is material.



· Communications are protected in both directions - what client says to atty and what atty says to client.



· Privilege information is one of only two objections possible in depositions for civil cases (other is relevancy)


Privilege needs to be pro-actively protected.



· No privilege if other people are present when the conversation takes place.



· Other privileges:




□ Doctor / Patient




□ Priest / Penitent privilege




□ Husband / Wife (spousal) - better check this.  Must actually be spouses, no common law spouse.



· Attorney / Client privilege includes folks atty has to talk to in order to follow through with the case:




□ Investigators




□ Forensic experts




□ Other experts.


Confidences and secrets survive death.



· Do not give in to the temptation.


Attorney-Client privilege can be waived if:



· Client brings action against you. (still need to get a waiver - especially if complaint is from opposing counsel versus your client)



· Client fails to pay (if fee arrangement includes right to sue) - privilege is waived only inasmuch as is necessary to run the suit.



· Ethics defense - claims of lack of diligence, etc., allows attorney to bring in privilege information to defend themselves.


IT IS THE CLIENT'S PRIVILEGE TO WAIVE - DON NOT ASSUME.

RULE 2.1 ADVISOR

In representing a client, a lawyer shall exercise independent professional judgment and render candid advice. In rendering advice, a lawyer may refer not only to law but to other considerations such as moral, economic, social and political factors, that may be relevant to the client's situation.


Didn't used to be allowed, but lawyers are now allowed to consider business, moral, economic, social and political factors in making decisions.



· Always the risk of making business advice look like legal advice.

RULE 3.1 MERITORIOUS CLAIMS AND CONTENTIONS

A lawyer shall not bring or defend a proceeding, or assert or controvert an issue therein, unless there is a basis in law and fact for doing so that is not frivolous, which includes a good faith argument for an extension, modification or reversal of existing law. A lawyer for the defendant in a criminal proceeding, or the respondent in a proceeding that could result in incarceration, may nevertheless so defend the proceeding as to require that every element of the case be established.


Civil law, mainly.



· Lawyers are barred from pursuing claims which lack merit.



· Can not let clients harass others through lawsuits.



· Also problem on defense side - can not deny things which they know to be true (i.e. deny something in the pleading, and admit to it in trial.  If a general denial, make sure it says it's general denial, and that details will be worked out later).


Generally to prevent frivolous lawsuits.



· If Plaintiff is pro se, he is not governed by the rules of the ABA.



· Frivolous lawsuits may result (if statutes require) in plaintiff paying attorney.


As an attorney, you are allowed to believe your client (to a reasonable extent, of course)



· It's your obligation to believe the client, because you have a special license to represent the individual.  It's not your job to judge the client, but to represent him.

RULE 1.5 FEES

(a) A lawyer shall not make an agreement for, charge, or collect an unreasonable fee or an unreasonable amount for expenses. The factors to be considered in determining the reasonableness of a fee include the following:


(1) the time and labor required, the novelty and difficulty of the questions involved, and the skill requisite to perform the legal service properly;


(2) the likelihood, if apparent to the client, that the acceptance of the particular employment will preclude other employment by the lawyer;


(3) the fee customarily charged in the locality for similar legal services;


(4) the amount involved and the results obtained;


(5) the time limitations imposed by the client or by the circumstances;


(6) the nature and length of the professional relationship with the client;


(7) the experience, reputation, and ability of the lawyer or lawyers performing the services; and


(8) whether the fee is fixed or contingent.

(b) The scope of the representation and the basis or rate of the fee and expenses for which the client will be responsible shall be communicated to the client, preferably in writing, before or within a reasonable time after commencing the representation, except when the lawyer will charge a regularly represented client on the same basis or rate. Any changes in the basis or rate of the fee or expenses shall also be communicated to the client.

(c) A fee may be contingent on the outcome of the matter for which the service is rendered, except in a matter in which a contingent fee is prohibited by paragraph (d) or other law. A contingent fee agreement shall be in a writing signed by the client and shall state the method by which the fee is to be determined, including the percentage or percentages that shall accrue to the lawyer in the event of settlement, trial or appeal; litigation and other expenses to be deducted from the recovery; and whether such expenses are to be deducted before or after the contingent fee is calculated. The agreement must clearly notify the client of any expenses for which the client will be liable whether or not the client is the prevailing party. Upon conclusion of a contingent fee matter, the lawyer shall provide the client with a written statement stating the outcome of the matter and, if there is a recovery, showing the remittance to the client and the method of its determination. 

(d) A lawyer shall not enter into an arrangement for, charge, or collect:


(1) any fee in a domestic relations matter, the payment or amount of which is contingent upon the securing of a divorce or upon the amount of alimony or support, or property settlement in lieu thereof; or


(2) a contingent fee for representing a defendant in a criminal case.

(e) A division of a fee between lawyers who are not in the same firm may be made only if:


(1) the division is in proportion to the services performed by each lawyer or each lawyer assumes joint responsibility for the representation; 


(2) the client agrees to the arrangement, including the share each lawyer will receive, and the agreement is confirmed in writing; and


(3) the total fee is reasonable.


Fee agreements



§ IOLTA (Interest on Lawyers Trust Accounts): Attorney-client trust accounts which bear interest.  




□ The interest goes to the Oregon Law Foundation (some non-profit legal organization).  It goes neither to the client nor the attorney.




□ Banks which have IOLTA must have agreement with the Bar to enforce rules





- Includes reporting bounced checks to the Bar (you are OK if it was banks error)




□ Banks do not charge for the management of the IOLTA account.  They gets some portion of the interest.





- Some fees (check printing, etc. - expected fees the bank might charge) are OK to pay out of the account simply because the bank can't figure it out any other way.  They are supposed to take fees out of an operating account.




□ IOLTA may include settlement fees.  Good idea for commercial settlement agreements.  Much easier this way.




□ Can take earned fees out of the IOLTA account, but not until the fees are earned.



§ Boiled down: you can not charge an excessive fee.



§ Does not have to be in writing, but preferred.


Reasonable Fees - what are they?



· Contingency fees - rarely looked at after the fact to see if they are reasonable.




□ Jackpot law (gives lawyers a bad name) versus no way of knowing if a contingent fee will earn a windfall or almost nothing (economic balancing).



· Famous lawyers - can they get higher fees?  




□ Generally, yes.




□ No hard and fast rule as to what is excessive and what is not.



· To defend an excessive fee claim, analyze:




□ Was there any novelty to the case? (i.e. famous lawyer, HIV discrimination case)




□ Precluded work - has an attorney been precluded from doing other work? (does not mean you get to double bill, just did you need to drop everything)





- Issue with taking the case: don't take the case if you aren't qualified or don't have time to take the case



· Don't pad the case - finding things which are "novel" or work which is "preclude", if it's too obvious, then it could be a problem.




□ Not every judge sees this as a problem, but probably not worth the risk.


Fixed Fees or Flat Fees



· Mixed views: good due to level of certainty which the client needed to have; bad because can overcharge some clients who's cases go faster and undercharge those whose cases go slower.



· Flat fee cases, to be legal, have to be reasonable.




□ Still stuck with the "no excessive fees".



· Must also tell the client the fee is fully earned upon receipt - in writing (Bar requirement).




□ But it really isn't - fee is fully earned when the work is completed, not when the money is received.




□ Quantum Meruit - expectation to be paid for services provided of some value.  Always have this to fall back on if no flat fee.



· Must also show what the fees will cover - what does the flat fee cover - a description of the work.



· Need to be able to show amount of fee actually spent, itemized, if questioned by the Bar Ethics Committee.




□ This includes if a case is dismissed or settled before trial is completed.




□ Even a bigger case if the case is not over with and attorney is out the door.


Contingency Fees:



· Fee paid contingent on outcome.



· Not allowed at all in criminal law or family law (divorce)



· The rules protect us from the clients - prohibitions on contingency fees level the playing field between attorneys.




□ Bar ethics folks have problems in general with contingency bonuses across the board.



· Contingency fees are allowed mainly in Tort law.




□ Access to justice - a victim of a tort may not be able to afford his own suit otherwise.




□ Also the main form of instituting reform in business - have to make it more expensive to do business a dangerous way.




□ Contingency fees must be specified in the fee agreement contracts.




□ Still subject to laws around fee agreements: usury laws; consumer law regulations on interest, fees and collections; 


Property as fees:



· You can take property for fees, as long as it is not excessive.



· Must be clear and of equal value.



· Problems with taking company stock as fees - give an interest in the company for the work.




□ Problems with this because of conflicts as well as property.

RULE 1.15 SAFEKEEPING PROPERTY

(a) A lawyer shall hold property of clients or third persons that is in a lawyer's possession in connection with a representation separate from the lawyer's own property. Funds shall be kept in a separate account maintained in the state where the lawyer's office is situated, or elsewhere with the consent of the client or third person. Other property shall be identified as such and appropriately safeguarded. Complete records of such account funds and other property shall be kept by the lawyer and shall be preserved for a period of [five years] after termination of the representation.

(b) A lawyer may deposit the lawyer's own funds in a client trust account for the sole purpose of paying bank service charges on that account, but only in an amount necessary for that purpose.

(c) A lawyer shall deposit into a client trust account legal fees and expenses that have been paid in advance, to be withdrawn by the lawyer only as fees are earned or expenses incurred.

(d) Upon receiving funds or other property in which a client or third person has an interest, a lawyer shall promptly notify the client or third person. Except as stated in this rule or otherwise permitted by law or by agreement with the client, a lawyer shall promptly deliver to the client or third person any funds or other property that the client or third person is entitled to receive and, upon request by the client or third person, shall promptly render a full accounting regarding such property.

(e) When in the course of representation a lawyer is in possession of property in which two or more persons (one of whom may be the lawyer) claim interests, the property shall be kept separate by the lawyer until the dispute is resolved. The lawyer shall promptly distribute all portions of the property as to which the interests are not in dispute.

Lawyer as fiduciary:


Fiduciary has duty to preserve the property of the client.



· Bar does not have a rule as to how long you have to preserve the property.



· Always make a decision if you need something for a file - you're going to be keeping it for a long time.



· Lawyer has the duty to preserve information.  



· Consider having a fee agreement to give the information to the client after the case.




¨ Be sure to keep anything material to the case, however.



· When you take documents from a client, you have an obligation to go through them and determine what is important.




¨ The 1,000 document cases.




¨ You need to have an idea of what is in there



· CAN NOT selectively destroy things - do not assist clients in destroying evidence.

RULE 1.16(d) DECLINING OR TERMINATING REPRESENTATION

(d) Upon termination of representation, a lawyer shall take steps to the extent reasonably practicable to protect a client's interests, such as giving reasonable notice to the client, allowing time for employment of other counsel, surrendering papers and property to which the client is entitled and refunding any advance payment of fee or expense that has not been earned or incurred. The lawyer may retain papers relating to the client to the extent permitted by other law.


The right to resign from the case.



· Must have this in your fee agreement contract.  Anything else is stupid.



· Won't really matter if a court orders you off the case.



· For any other case, however, you need to have it.




- Especially for contingency fee cases, if you have a good settlement for your client which he refuses to take and trial will be more expensive than you can afford on contingency fee.




- May not get the whole contingency fees, might have to document and claim it, but better than going in the red for it.


Ending the Case



· In litigation, someone else says when it starts and ends.  Just need to make sure someone else takes over if you leave before the end of litigation.




□ Any removal while in litigation require the court to approve.



· If client fires you, you still have to go to the judge and ask for permission.  Sometimes, the judge says "no".



· If you want off the case, you need to tell the client, file a motion withdraw (say the fee agreement gives you the right to do this) but don't have to give specifics which violate attorney-client privilege.  Still up to the judge.



· If work is ongoing, need to send a "disengagement letter" to the clients and the courts to let all parties know that you are no longer involved.




□ Officially removes the restriction on not contacting each other without representative.




□ Also removes future expectation unless there is a new fee agreement. 



· You can't get off the case in such a way to just screw the client in litigation - don't just not show up or leave in the middle of cross-examination because the money ran out.  Need to turn over the file to the client if you are turning the case over to the client.




□ In general, can hold on to the client's file if fees are not paid.

__________________________________________________________________________________________

RULE 1.7 CONFLICT OF INTEREST: CURRENT CLIENTS


Hints on "playing the conflicts game":



§ Remember - you can bring in other attorneys into the privilege "fold" in order to discuss ethical issues.



§ May need to "screen" attorneys to ask advice of - may sure they don't have any involvement with the case, and inform them that you are about to give them confidential information.



§ Different rules for folks in the same firm.  Confidentiality umbrella falls over everyone in the firm.



§ Need to always look at worst case scenario - a bunch of "what if" questions to analyze how things can play out.  Think expansively.  What can create a conflict in this situation?  In future situations?


Conflicts and the duty of loyalty:



§ Duty of loyalty to the client.




□ Does not mean that you have to adopt the views or political ideals of your client, but that you are not using their information in a way to harm them now or in the future.




□ You must be loyal to the result you got the client - you can't represent the plaintiff at trial and the defense at appeal.




□ Can't argue two sides of a statute for, say, an IRS letter ruling for two different clients.




□ Loyalty is to the CLIENT - not friends, relatives, payors, etc.  Only to the client.



§ Can use different defenses for similar crimes based on different clients' desires.




□ However, may be problems with the District Attorney bringing the same charges against different people.




□ Deputy DAs are agents of the DA, so he only gets one prosecution strategies (A did it OR B did it, not both).  More a problem with due process, though, then with the conflicts.



§ Not ever inconsistency is a conflict. 




□ Must know if - eventually - there might arise a time when the lawyer may compromise the decision he would make for the client.




□ From who's perspective?





¨ The client? - if you were the client, would you want to know this fact about your lawyer?





¨ The lawyer? - if I'm in front of a disciplinary proceeding, and it comes out that I knew of this issue and didn't tell the client, will it pass the "straight face test" of saying you didn't have to disclose this [with a straight face] in front of your peers.


(a) Except as provided in paragraph (b), a lawyer shall not represent a client if the representation involves a concurrent conflict of interest. A concurrent conflict of interest exists if:



(1) the representation of one client will be directly adverse to another client; or



(2) there is a significant risk that the representation of one or more clients will be materially limited by the lawyer's responsibilities to another client, a former client or a third person or by a personal interest of the lawyer.



Sources of conflict:




· Marriage - married couples practicing in opposing law firms.




· Affiliations - membership in clubs, organizations (MAC, Humane Society, Elks Club, etc.)




· Prior employment - owners of business, intimate knowledge of prior business, question of perception of conflicted loyalties.




· Prior clients - PLF has processes for checking for prior conflicts with prior clients.  Includes parties to cases, witnesses to cases, etc.





- Includes any parties judges issued warrants or ruled on.




· Referral clubs - conflict with money.  Are you willing to sell out your clients to disreputable "members" of the club in order to get referrals for yourself.  Ethics rules forbid it.





- What's a "referral club"?  An association where a bunch of limited practitioners essentially swap cards with a bunch of folks in hopes of drumming up business - an agreement to refer clients to each other.





- Some clubs state that they don't require lawyers to bring in a set number of referrals.  Ethics committee still consider it too tempting (Oregon, at least).




· MONEY - the biggest source of conflict - if the motivation for your decision is money coming in or being gained instead of what is best for the client, then there is a problem.





- Possible problem with stock options in law firms.  Attorneys will look out for the firm's bottom line instead of client's interest.





- Third party payers can not be calling the shots.  You should not be thinking about what the payer thinks, only what the client's interests are.



RULE: you must exercise independent judgment to the client to give the client the best advice possible.




· Anything which compromises your ability to do this is a conflict.




· If someone puts pressure on you to pre-judge your legal advice, then there is a conflict.



Perceptions - it's all about appearances.




· Any appearance of impropriety. 




· Judicial cannons apply to judges as to what cases they can and cannot rule on based on relationship with presenting attorneys.



Need to know who the conflicts are between:




· Two clients (present or past) of the attorney





- May get into a situation where you can't represent either one of them.





- Need to know source of conflict, what the conflict is, when the conflict came up, how the conflict arose, how your did represent the clients and how you need to represent both clients in the future.





- Don't normally have to drop both clients.




· Two clients (present or past) of different attorneys at the same firm. (client-lawyer conflict)





- Methodology: contain the damage, figure out what is going on, figure out what the potential conflict is with the other lawyer, figure out if this is something you can do with the client anyway, and see if you can continue with a waiver.





- Doesn't do any good for you to remain ignorant.  However, the less other people know, the better.




· Lawyer-money.  There is always some conflict here because lawyers do charge for work.  Lots of recommendations, standard business practices, etc. to help regulate this.





- Disclose.  Let the client know what makes you more money and what doesn't.  Be completely honest.




· Associations - what if associations or clients want to influence the clients you take or the type of work you do.





- May be economic reasons why you do it.  Keep the big paying clients happy by not taking clients they don't like.  But, it's not a conflict or ethical issue.





- What about in-house counsel?  Need to be more careful about conflicts and appearances of conflicts. 






◊ Need to make sure firms don't associate with in house counsel for competing companies.






◊ Look at access to information and what is competing and what isn't competing.






◊ Make sure the wrong people can't get information.



When do conflicts arise?




· Just about any time.




· Oregon's civil "trial by ambush" - don't have to disclose who your witnesses are before trial, including experts.



Conflicts are about perception.




· The most important thing to recognize is the case you shouldn't take.




· If you  have to convince yourself that it's OK to take a client, then it's going to cause you more grief than it's worth.



Insurance contract Third Party Payers (Goldfarb)




· Insurance companies have two duties:





1. Duty to defend.





2. Duty to indemnify.




· Duty to defend is different from the duty to indemnify. 





- No idea if you need to indemnify until after the case is over or settled.





- Most insurance companies will not cover intentional torts.




· Rule Insurance companies really want is: if you believe you don't have to indemnify, then you don't have to defend.





- This is not the rule in OR.  





- OR rule says Insurance companies need declaratory judgment that they will not have to indemnify.  If the court finds in a declaratory judgment that the insurance company would not have to indemnify, then they don't have to defend.


(b) Notwithstanding the existence of a concurrent conflict of interest under paragraph (a), a lawyer may represent a client if:



(1) the lawyer reasonably believes that the lawyer will be able to provide competent and diligent representation to each affected client;



(2) the representation is not prohibited by law;



(3) the representation does not involve the assertion of a claim by one client against another client represented by the lawyer in the same litigation or other proceeding before a tribunal; and



(4) each affected client gives informed consent, confirmed in writing.



Consentable and non-consentable conflicts




· Must meet four requirements to be a consentable conflict





1. Lawyer must believe that no actual conflict -  not having to advocate for one client at the expense of another client - and the lawyer believe [subjectively and objectively] that he can be diligent to both parties.





2. Representation is not prohibited by law.  (?? Are there any prohibitions out there other than these??  Just prohibitions on government lawyers doing pro bono work)





3. No actual conflict (see #1)





4. Each party gives informed consent in writing.




· Absolutely no representing both sides of the issue.





- Includes members of the same firm representing opposing parties except in extremely limited circumstances.





- If it's late in the game, and the consequences of dropping the client with whom there is a conflict is not in his best interest at that time, then you are going to have to get permission from the court to be removed due to the conflict.






◊ Remember to ask the judge for time for your client to meet with new counsel.






◊ If you are in the middle of the trial, get to the judge in camera (without opposing counsel).  It's a big deal if you have to switch counsel in mid-trial.






◊ Exception for the privilege rule if the judge asks you in camera for the confidential information on your client which requires your disclosure for conflict purposes.



Informed Consent




· Informed consent means that you are advising the client with:





1.  enough information to understand the nature of the conflict, 





2. the potential hazards of going forward, and 





3. that you have advised them that they can and should seek independent advice as to whether you should continue to be there lawyer.




· Probably doesn't have to be so specific as to name the "time and place of their demise", but does need to give predictions as to what might happen and what the effects would be.




· Must be clear as to what will be done with confidential information.




· Can also limit your representation to specific issues.





- Disclose the conflict, what information creates the conflict and how that limits your ability to represent them.





- Advise clients what actions may trigger the need to completely step out.




· Informed consent is revocable by either party





- Revocation clause should be put in writing.  Think of written informed consent as a contract.





- Include method of revocation, but it has to be reasonable.




· Be careful about prospective informed consent - informing of potential conflicts that are purely speculative.





- Possible, but very limited.





- Only likely to allow it with highly sophisticated clients.



Special Rules about Conflicts:




· Literary rights - 

RULE 1.8 CONFLICT OF INTEREST: CURRENT CLIENTS: SPECIFIC RULES


(a) A lawyer shall not enter into a business transaction with a client or knowingly acquire an ownership, possessory, security or other pecuniary interest adverse to a client unless:



Conflicts with Insurance Companies:




· Insurance companies have an interest in their clients being found guilty for something other than what they are insured for.



(1) the transaction and terms on which the lawyer acquires the interest are fair and reasonable to the client and are fully disclosed and transmitted in writing in a manner that can be reasonably understood by the client;



(2) the client is advised in writing of the desirability of seeking and is given a reasonable opportunity to seek the advice of independent legal counsel on the transaction; and



(3) the client gives informed consent, in a writing signed by the client, to the essential terms of the transaction and the lawyer's role in the transaction, including whether the lawyer is representing the client in the transaction.


(b) A lawyer shall not use information relating to representation of a client to the disadvantage of the client unless the client gives informed consent, except as permitted or required by these Rules.


(c) A lawyer shall not solicit any substantial gift from a client, including a testamentary gift, or prepare on behalf of a client an instrument giving the lawyer or a person related to the lawyer any substantial gift unless the lawyer or other recipient of the gift is related to the client. For purposes of this paragraph, related persons include a spouse, child, grandchild, parent, grandparent or other relative or individual with whom the lawyer or the client maintains a close, familial relationship.



Gifts:




· Inter vivos (in life) and testamentary (willed) gifts.




· Testamentary gifts are always more complicated because the question is whether it was truly a gift is hard to check.  The giver is dead.





- Very difficult for a lawyer to get a testamentary gift when the lawyer wrote the will.





- It's OK it you are related to the person who's will you are writing, but it better not look skewed to your favor.





- It's not a gift to be named the executor or to be suggested to be the probate lawyer.  No gift does not mean you can not benefit in any way.




· Inter vivos gifts may be OK.





- A bottle of wine after a case: de minimis?





- A gift which is equal to or more than the value of services provided: starts looking fishy…





- Not prohibited, though - need to ensure there is no appearance that you are exercising undue influence.  Best to have a third party attorney advise the client as to whether or not they want to give you the gift.






◊ Make it really explicit, in writing, that there is a gift, what it is, etc.




· A gift does not have to be "no strings"; it can be a "really good deal" (i.e. land in Cannon Beach for $10k).  Either is classified as a gift.


(d) Prior to the conclusion of representation of a client, a lawyer shall not make or negotiate an agreement giving the lawyer literary or media rights to a portrayal or account based in substantial part on information relating to the representation.



Special Rules for Conflicts on literary rights:




· Even though a client can waive confidences and be fully informed of what he is selling (his property rights), it is not ethical for a lawyer to be given literary rights as payment for legal services.




· Definitely a loyalty issue as well, because the lawyer will benefit more from certain skewed outcome.




· However, this does not apply if your client is an author who you are representing 





- Here, the literary rights were created independent of the lawyer's influence 





- In this situation, normal fee agreement requirements - fairness, etc. - apply.





- The difference is the client's literary work versus the client's story.


(e) A lawyer shall not provide financial assistance to a client in connection with pending or contemplated litigation, except that:



(1) a lawyer may advance court costs and expenses of litigation, the repayment of which may be contingent on the outcome of the matter; and



(2) a lawyer representing an indigent client may pay court costs and expenses of litigation on behalf of the client.




Contingency fees and helping fund the "access to justice":





· Can only forward court costs and expenses of litigation while working on a contingent fee.





· The fees are repayable regardless of the outcome of the case, however.






- Wink, wink: "we've never sued anyone for non-payment of the fees"





· Issues with getting better clients because the clients are fiscally involved in the case.  More likely to show up, meet deadlines, be good clients.





· Still need informed consent under 1.8(f)


(f) A lawyer shall not accept compensation for representing a client from one other than the client unless:



(1) the client gives informed consent;



(2) there is no interference with the lawyer's independence of professional judgment or with the client-lawyer relationship; and



(3) information relating to representation of a client is protected as required by Rule 1.6.



What prevents non-lawyers from funding cases for return on their investment?




· 


(g) A lawyer who represents two or more clients shall not participate in making an aggregate settlement of the claims of or against the clients, or in a criminal case an aggregated agreement as to guilty or nolo contendere pleas, unless each client gives informed consent, in a writing signed by the client. The lawyer's disclosure shall include the existence and nature of all the claims or pleas involved and of the participation of each person in the settlement.



Current client conflict: 1.8(g) does not say you can or cannot represent both co-defendants.




· It says what must be done in order to represent co-defendants.




· Clients must fully consent to any aggregate plea agreement - in writing - after a lawyers full disclosure of existence and nature of all claims or please involved and what it means for both codefendants. 




· Codefendants are not that dissimilar to representing any co-parties in a civil suit.





- Problems with co-plaintiffs, when there are differences in counterclaims or difference in claims.  Folks want to settle at different points.





- For civil codefendants, there are usually more similarities with consistent defenses.




· Most public defenders have "conflict contractors" which have built in contract clauses for different representation for codefendants. 




· For retained attorneys, there's quite a heavy burden to allow the defendant's choice of attorney.





- Easier for one attorney for codefendants in retained cases.





- It's possible for attorney to give up one client if a conflict arises after taking the case.




· There is nothing unethical about pinning everything on one codefendant as long as both parties are fully informed as to what that means for both parties and what the effects will be on them.  Key is informed consent.





- Where it gets unethical is when the attorney decides who to takes the fall.





- Another problem is with an offer of "plea and testify" rather than just plea.  Otherwise, you can end up representing both the state's witness and the defendant.  No way out of the conflict.






◊ Used more in federal courts than in state court.



Representing both parties in a divorce:




· See Rule 2.4



Representing both parties in a deal:




· Similar to a dispute - very difficult to resolve the conflict between parties.




· Includes taking property in lieu of fees





- Have to be fair.  You can't get a better deal.  



Co-parties in a civil case:




· Not only problems with the claims, but conflicts with dividing the winnings.  Think far ahead to everything which might present a conflict.





- What happens if you win?





- What happens if you loose?



Formation of a business:




· Can you represent multiple parties in forming a business?  YES




· You can advise the business not the parties forming it.  You can not advise one party how to screw the other party in forming a business.




· Cannot represent both parties/partners in a business if there is a dispute.



Lawyers as witnesses:




· Once a lawyer is a witness to a crime, he can not represent the defendant on it.




· Evidence code has rules for lawyers at witnesses.




· If question is one purely addressing lawyer-client relationship (i.e. attorney's fees), then the lawyer may have to be the witness.





- Look at impact to case.  If there is a big impact to the case, the judge may not like the impact and find the lawyer/witness OK.  If very little impact on case, it will probably be a better-safe-than-sorry replacement of the attorney.




· Protection of lawyers: can prosecutors be excluded?





- Yes!





- If you interview someone anticipated to be a witness and later on, they change their story, then you are off the case because you are a witness to impeach that witness.





- This is why lawyers use investigators - then the investigator is the witness and there is no conflict with the attorney as a witness.




· Historically, you do not want a lawyer to argue the case as well as their own credibility.  


(h) A lawyer shall not:



(1) make an agreement prospectively limiting the lawyer's liability to a client for malpractice unless the client is independently represented in making the agreement; or



(2) settle a claim or potential claim for such liability with an unrepresented client or former client unless that person is advised in writing of the desirability of seeking and is given a reasonable opportunity to seek the advice of independent legal counsel in connection therewith.


(i) A lawyer shall not acquire a proprietary interest in the cause of action or subject matter of litigation the lawyer is conducting for a client, except that the lawyer may:



(1) acquire a lien authorized by law to secure the lawyer's fee or expenses; and



(2) contract with a client for a reasonable contingent fee in a civil case.


(j) A lawyer shall not have sexual relations with a client unless a consensual sexual relationship existed between them when the client-lawyer relationship commenced.


(k) While lawyers are associated in a firm, a prohibition in the foregoing paragraphs (a) through (i) that applies to any one of them shall apply to all of them.


In general, loyalty applies to the who firm, not individual lawyers.

RULE 1.13 ORGANIZATION AS CLIENT


(a) A lawyer employed or retained by an organization represents the organization acting through its duly authorized constituents.


(b) If a lawyer for an organization knows that an officer, employee or other person associated with the organization is engaged in action, intends to act or refuses to act in a matter related to the representation that is a violation of a legal obligation to the organization, or a violation of law that reasonably might be imputed to the organization, and that is likely to result in substantial injury to the organization, then the lawyer shall proceed as is reasonably necessary in the best interest of the organization. Unless the lawyer reasonably believes that it is not necessary in the best interest of the organization to do so, the lawyer shall refer the matter to higher authority in the organization, including, if warranted by the circumstances to the highest authority that can act on behalf of the organization as determined by applicable law.


(c) Except as provided in paragraph (d), if



(1) despite the lawyer's efforts in accordance with paragraph (b) the highest authority that can act on behalf of the organization insists upon or fails to address in a timely and appropriate manner an action, or a refusal to act, that is clearly a violation of law, and 



(2) the lawyer reasonably believes that the violation is reasonably certain to result in substantial injury to the organization, 


then the lawyer may reveal information relating to the representation whether or not Rule 1.6 permits such disclosure, but only if and to the extent the lawyer reasonably believes necessary to prevent substantial injury to the organization.


(d) Paragraph (c) shall not apply with respect to information relating to a lawyer's representation of an organization to investigate an alleged violation of law, or to defend the organization or an officer, employee or other constituent associated with the organization against a claim arising out of an alleged violation of law.


(e) A lawyer who reasonably believes that he or she has been discharged because of the lawyer's actions taken pursuant to paragraphs (b) or (c), or who withdraws under circumstances that require or permit the lawyer to take action under either of those paragraphs, shall proceed as the lawyer reasonably believes necessary to assure that the organization's highest authority is informed of the lawyer's discharge or withdrawal.


(f) In dealing with an organization's directors, officers, employees, members, shareholders or other constituents, a lawyer shall explain the identity of the client when the lawyer knows or reasonably should know that the organization's interests are adverse to those of the constituents with whom the lawyer is dealing.


(g) A lawyer representing an organization may also represent any of its directors, officers, employees, members, shareholders or other constituents, subject to the provisions of Rule 1.7. If the organization's consent to the dual representation is required by Rule 1.7, the consent shall be given by an appropriate official of the organization other than the individual who is to be represented, or by the shareholders.



Not uncommon for a corporate officer to be sued in his individual capacity at the same time that the corporation is being sued.




· Also want to look at employment contract - see if there is a duty to indemnify and defend the corporate officer.




· Still subject to Rule 1.7 restrictions on current conflicts if there is a problem in representing both interests and consent.




· 

RULE 1.9 DUTIES TO FORMER CLIENTS


Not that much different than current client conflicts.



· Big distinctions to look for:




1. Are you dealing with the same matter?





- Is this issue the same as a former client?





- Can't switch sides on an issue.  You have to stay on the same side.




2. Are you dealing with the same person?





- Is the conflict between the people?





- Entities are all the same client, and it can be bought and sold and look differently.





- Client responsibilities may continue into the future.





- You can never represent the other side on the same case, but you may be able to sue your former client UNLESS:






◊ You have too much knowledge about the client to be able to ignore it.






◊ "Substantially related matters" - music store example.  The attorney can not argue that the contract HE WROTE did not contemplate the selling of CDs in the record store, essentially undoing the work he did for his former client.






◊ Also, "same matters" in a new forum: too close, and there is a conflict.



· Conflict law does not mean you are forever tied to people who you spoke to for 10 minutes.




- Ensuring you are not undoing the work you did for your client




- Keeping confidences.


(a) A lawyer who has formerly represented a client in a matter shall not thereafter represent another person in the same or a substantially related matter in which that person's interests are materially adverse to the interests of the former client unless the former client gives informed consent, confirmed in writing.


(b) A lawyer shall not knowingly represent a person in the same or a substantially related matter in which a firm with which the lawyer formerly was associated had previously represented a client



(1) whose interests are materially adverse to that person; and



(2) about whom the lawyer had acquired information protected by Rules 1.6 and 1.9(c) that is material to the matter;


unless the former client gives informed consent, confirmed in writing.



Nature of the relationship - depending on what the case is, certain items are going to be assumed to be covered, and that the attorney has some types of knowledge.




· Need to look at what you know, and future interactions which may cause problems.




· Written consent needs to take this into consideration in defining what will not be represented in the future.


(c) A lawyer who has formerly represented a client in a matter or whose present or former firm has formerly represented a client in a matter shall not thereafter: 



(1) use information relating to the representation to the disadvantage of the former client except as these Rules would permit or require with respect to a client, or when the information has become generally known; or



(2) reveal information relating to the representation except as these Rules would permit or require with respect to a client.



Not so much a question if you have a conflict, but whether you have to ignore your duties to former clients.




· Duty to maintain client confidences, client files.




· Files give you information as to what the case was, what confidences you do have




· You are allowed to go look at your old files to find out if you have a conflict.



Creating the "Chinese Wall" or "Paper Wall"




· Best thing to do is INFORM EVERYONE who has a potential past client conflict.




· "Screen" people from the case.




· Make it known who can have absolutely nothing to do with the case.




· Seal the file.




· Even if it is not sure if there is a conflict, do it all to avoid the appearance of impropriety.

RULE 1.10 IMPUTATION OF CONFLICTS OF INTEREST: GENERAL RULE


(a) While lawyers are associated in a firm, none of them shall knowingly represent a client when any one of them practicing alone would be prohibited from doing so by Rules 1.7 or 1.9, unless the prohibition is based on a personal interest of the prohibited lawyer and does not present a significant risk of materially limiting the representation of the client by the remaining lawyers in the firm.


(b) When a lawyer has terminated an association with a firm, the firm is not prohibited from thereafter representing a person with interests materially adverse to those of a client represented by the formerly associated lawyer and not currently represented by the firm, unless:



(1) the matter is the same or substantially related to that in which the formerly associated lawyer represented the client; and



(2) any lawyer remaining in the firm has information protected by Rules 1.6 and 1.9(c) that is material to the matter.


(c) A disqualification prescribed by this rule may be waived by the affected client under the conditions stated in Rule 1.7.


(d) The disqualification of lawyers associated in a firm with former or current government lawyers is governed by Rule 1.11.

RULE 1.11 SPECIAL CONFLICTS OF INTEREST FOR FORMER AND CURRENT GOVERNMENT 

OFFICERS AND EMPLOYEES


(a) Except as law may otherwise expressly permit, a lawyer who has formerly served as a public officer or employee of the government:



(1) is subject to Rule 1.9(c); and



(2) shall not otherwise represent a client in connection with a matter in which the lawyer participated personally and substantially as a public officer or employee, unless the appropriate government agency gives its informed consent, confirmed in writing, to the representation.


(b) When a lawyer is disqualified from representation under paragraph (a), no lawyer in a firm with which that lawyer is associated may knowingly undertake or continue representation in such a matter unless:



(1) the disqualified lawyer is timely screened from any participation in the matter and is apportioned no part of the fee therefrom; and



(2) written notice is promptly given to the appropriate government agency to enable it to ascertain compliance with the provisions of this rule.


(c) Except as law may otherwise expressly permit, a lawyer having information that the lawyer knows is confidential government information about a person acquired when the lawyer was a public officer or employee, may not represent a private client whose interests are adverse to that person in a matter in which the information could be used to the material disadvantage of that person. As used in this Rule, the term "confidential government information" means information that has been obtained under governmental authority and which, at the time this Rule is applied, the government is prohibited by law from disclosing to the public or has a legal privilege not to disclose and which is not otherwise available to the public. A firm with which that lawyer is associated may undertake or continue representation in the matter only if the disqualified lawyer is timely screened from any participation in the matter and is apportioned no part of the fee therefrom.


(d) Except as law may otherwise expressly permit, a lawyer currently serving as a public officer or employee:



(1) is subject to Rules 1.7 and 1.9; and



(2) shall not:




(i) participate in a matter in which the lawyer participated personally and substantially while in private practice or nongovernmental employment, unless the appropriate government agency gives its informed consent, confirmed in writing; or




(ii) negotiate for private employment with any person who is involved as a party or as lawyer for a party in a matter in which the lawyer is participating personally and substantially, except that a lawyer serving as a law clerk to a judge, other adjudicative officer or arbitrator may negotiate for private employment as permitted by Rule 1.12(b) and subject to the conditions stated in Rule 1.12(b).


(e) As used in this Rule, the term "matter" includes:



(1) any judicial or other proceeding, application, request for a ruling or other determination, contract, claim, controversy, investigation, charge, accusation, arrest or other particular matter involving a specific party or parties, and



(2) any other matter covered by the conflict of interest rules of the appropriate government agency.

RULE 1.12 FORMER JUDGE, ARBITRATOR, MEDIATOR OR OTHER THIRD-PARTY NEUTRAL


(a) Except as stated in paragraph (d), a lawyer shall not represent anyone in connection with a matter in which the lawyer participated personally and substantially as a judge or other adjudicative officer or law clerk to such a person or as an arbitrator, mediator or other third-party neutral, unless all parties to the proceeding give informed consent, confirmed in writing.


(b) A lawyer shall not negotiate for employment with any person who is involved as a party or as lawyer for a party in a matter in which the lawyer is participating personally and substantially as a judge or other adjudicative officer or as an arbitrator, mediator or other third-party neutral. A lawyer serving as a law clerk to a judge or other adjudicative officer may negotiate for employment with a party or lawyer involved in a matter in which the clerk is participating personally and substantially, but only after the lawyer has notified the judge or other adjudicative officer.


(c) If a lawyer is disqualified by paragraph (a), no lawyer in a firm with which that lawyer is associated may knowingly undertake or continue representation in the matter unless:



(1) the disqualified lawyer is timely screened from any participation in the matter and is apportioned no part of the fee therefrom; and



(2) written notice is promptly given to the parties and any appropriate tribunal to enable them to ascertain compliance with the provisions of this rule.


(d) An arbitrator selected as a partisan of a party in a multimember arbitration panel is not prohibited from subsequently representing that party.

RULE 2.4 LAWYER SERVING AS THIRD-PARTY NEUTRAL


(a) A lawyer serves as a third-party neutral when the lawyer assists two or more persons who are not clients of the lawyer to reach a resolution of a dispute or other matter that has arisen between them. Service as a third-party neutral may include service as an arbitrator, a mediator or in such other capacity as will enable the lawyer to assist the parties to resolve the matter.


(b) A lawyer serving as a third-party neutral shall inform unrepresented parties that the lawyer is not representing them. When the lawyer knows or reasonably should know that a party does not understand the lawyer's role in the matter, the lawyer shall explain the difference between the lawyer's role as a third-party neutral and a lawyer's role as one who represents a client.


Lawyers can mediate for two parties, even when they cannot represent both parties.



· Must make it clear that you are not representing either party.



· Mediator ethical code is being developed.



· Problem: nothing tells you that you can produce or file papers for either party.




- Oregon, by statute, allows for mediator-lawyers to produce and/or file papers.




- The model rule does not give good guidance.  May be OK only with providing an expression of your opinion which they need to have reviewed by their attorneys prior to filing.

__________________________________________________________________________________________

DUTIES TO OTHER PEOPLE:


Difference between civil and criminal trials:



· Criminals have the Constitutional rights to not be deprived of life, liberty and property without due process.  Judges can intervene with incompetent counsel.



· Civil trials do not have those Constitutional rights, and civil litigants remedy for incompetent counsel is a malpractice suit.


Judges do not get to make up for incompetent lawyers (civil)



· Judge aiding incompetent lawyers keeps incompetent lawyers in practice.


Not the role of the judge to be an advocate.


What are the consequences of saying "I'm an attorney" to another person?



· What it means to the average person is not what it means to the others "in the guild".

RULE 3.8 SPECIAL RESPONSIBILITIES OF A PROSECUTOR


The prosecutor's job is the search for the truth:



· Prosecutor must represent the people and their perceptions.



· But, it is not the search for the truth at any price.

The prosecutor in a criminal case shall:


(a) refrain from prosecuting a charge that the prosecutor knows is not supported by probable cause;


(b) make reasonable efforts to assure that the accused has been advised of the right to, and the procedure for obtaining, counsel and has been given reasonable opportunity to obtain counsel;



Isn't this the court's duty?




· Many prosecutors have a problem with this.  Doesn't seem like it should be prosecutor's responsibility.


(c) not seek to obtain from an unrepresented accused a waiver of important pretrial rights, such as the right to a preliminary hearing;



Again - this seems like it should not go to the prosecutor?




· Government and people want efficient process.  Waiver of PH is one way to be efficient.


(d) make timely disclosure to the defense of all evidence or information known to the prosecutor that tends to negate the guilt of the accused or mitigates the offense, and, in connection with sentencing, disclose to the defense and to the tribunal all unprivileged mitigating information known to the prosecutor, except when the prosecutor is relieved of this responsibility by a protective order of the tribunal;



There is already a statute on reciprocal discovery rules.




· Why is there an administrative rule to duplicate this?




· Bar says it doesn't matter, it's just duplicative, doesn't overrule it.


(e) not subpoena a lawyer in a grand jury or other criminal proceeding to present evidence about a past or present client unless the prosecutor reasonably believes:



(1) the information sought is not protected from disclosure by any applicable privilege;




- I.e. - FTA, and asking lawyer under oath where his client is.



(2) the evidence sought is essential to the successful completion of an ongoing investigation or prosecution; AND



(3) there is no other feasible alternative to obtain the information;




Prosecutors didn't like this, in case defense lawyer was in on the crime.


(f) except for statements that are necessary to inform the public of the nature and extent of the prosecutor's action and that serve a legitimate law enforcement purpose, refrain from making extrajudicial comments that have a substantial likelihood of heightening public condemnation of the accused and exercise reasonable care to prevent investigators, law enforcement personnel, employees or other persons assisting or associated with the prosecutor in a criminal case from making an extrajudicial statement that the prosecutor would be prohibited from making under Rule 3.6 or this Rule.


In Oregon, we only have (a) and (d) - none of the other ones apply.



· Other rules are considered "model", but not necessary.

RULE 4.1 TRUTHFULNESS IN STATEMENTS TO OTHERS

In the course of representing a client a lawyer shall not knowingly:


(a) make a false statement of material fact or law to a third person; or



Need for truth:




· Duty to all those with whom you interact: opposing party, clients, non-clients, judges, etc.




· You can not lie to a third party, but need to know the difference between a lie and not answering the question.





□ YOU DON'T HAVE AN OBLIGATION TO ANSWER EVERY QUESTION.





□ Obligations are to clients.  You do not have an obligation to answer questions of non-clients.




· Stating a factually true statement (like a hornbook) is not interpreting the law or offering legal advice.



You also can not hire someone to do something for you that you can't do.  You can't hire a liar.




· What about undercover police?  Or FBI Agents/Attorneys?




· How does the Bar catch folks who are accused of unauthorized practice of law?




· Eventually built a good-faith exception for undercover work, but was quite a problem for a bit.



Includes not giving settlement offers which your client has not authorized.




· You can talk about possibilities, but can not agree to any situation until you get authority.




· Lesson:





- Get increments of approval from your client.





- Get authority on which client is happy to settle on.





- Protect yourself!  Make sure you offer what the scope of your authority is, so that client does not have a case against you.



Affirmative duty to provide evidence in discovery




· For criminal trials, this is pretty absolute.  For civil trials you only have to give them what they ask.




· "Request for production" - when opposing party gets to ask for discovery in a civil matter.





- Request for production needs to be narrow enough to specify what they are looking for, but not so narrow that you miss what you need.





- "give me anything you have which harms my case" is too broad.  "give me the meeting minutes from the meeting on 3/29/06" is too narrow (what if you got the date wrong??)


(b) fail to disclose a material fact to a third person when disclosure is necessary to avoid assisting a criminal or fraudulent act by a client, unless disclosure is prohibited by Rule 1.6.



Inadvertent discovery?  Opposing counsel accidentally send you privilegeds document accidentally.




· You have to return it.




· Does not waive privilege.




· Suggestion, though - take it to a court: 





- if it's merely strategy, embarrassment or damages, then return it.  Court probably won't loose sleep.





- If the inadvertence is more the lawyer's fault then the client's fault, then it's going to get ignored as well.





- If truly goes to culpability or severe liability, then courts might look differently at it.  A bit of results-orient-ed-ness provided, but may also go to how far you can go without lying.




· Overall, though - be careful what you say and who you say it to.  Assume that everyone is listening.



Same rule of truthfulness in dealing with other attorneys.




· But, can you assume that other attorneys are operating under the same rules and sophistication levels you are? 





- Generally, yes.  But, make sure you are not misrepresenting the facts.





- Must be able to accepts an assertion by the other side that a fact is true.






◊ Feel free to qualify and disclaim any part of an answer.






◊ Do not be afraid to say "I don't know" if you do not know.  Don't make shit up.




· Must be able to rely on what people are saying.




· It's a lot harder for silence to be an assertion, unless the person sets it up to you to make it so.


NOTE on Lying:



Other ways of lying, than straight out, bald face lies:




· Having another person lie for you (exception for authorized undercover investigations)




· Be cautious of having a witness make a statement which doesn't seem like the truth to you - make sure you are not advising him to lie.  BUT, do not advise the person on how to proceed.  Be prepared to tell the person to go get their own lawyer.



What do we mean by "lying"?




· Silence on your part will be an assertion with an unrepresented person, but not with another lawyer.




· Silence can be a lie, if there is an assertion.  If there is an assertion, followed by silence, then the assertion must be true.

RULE 4.2 COMMUNICATION WITH PERSON REPRESENTED BY COUNSEL

In representing a client, a lawyer shall not communicate about the subject of the representation with a person the lawyer knows to be represented by another lawyer in the matter, unless the lawyer has the consent of the other lawyer or is authorized to do so by law or a court order.


General, simple rule: you can not communicate with represented parties.



· First thing to ascertain: whether or not a person is represented.



· If they are represented, the only thing you can say to them is "please give this to your lawyer" or "who is your attorney"



· Two exceptions:




1. Consent - if the other lawyer consents, you can talk to the non-client directly.




2. Authorized by law or court order [huh? - FRCP rules on personal service for default judgment (10 day notice) which has to go directly to the client by law; other exceptions in case opposing counsel is asleep at the switch.]



· The "unless authorized by law" exception is included in a lot of places to make sure you can follow the rules and follow other laws.


What about getting government records when suing the government? Or class actions?



· Not all class members are class parties.



· Need to know not only who your client is, but who the opposing counsel's client is!



· Where it gets into the "control model" versus the "subject matter model" (except who wants which one changes dramatically when it comes to opposing counsel)



· Find out from opposing counsel who THEY consider to be their client.

RULE 4.3 DEALING WITH UNREPRESENTED PERSON

In dealing on behalf of a client with a person who is not represented by counsel, a lawyer shall not state or imply that the lawyer is disinterested. When the lawyer knows or reasonably should know that the unrepresented person misunderstands the lawyer’s role in the matter, the lawyer shall make reasonable efforts to correct the misunderstanding. The lawyer shall not give legal advice to an unrepresented person, other than the advice to secure counsel, if the lawyer knows or reasonably should know that the interests of such a person are or have a reasonable possibility of being in conflict with the interests of the client.


Things to remember:



· Do not give legal advice



· Make sure person knows you are not their lawyer and are not giving them legal advice.



· You can tell them they should get their own lawyer.



· However, you have to worry about level of sophistication and what is a lie by omission. 




- No obligation to clarify matters of law.


You are allowed contact and to continue contact to clarify past contacts, or to rectify misunderstanding.

RULE 4.4 RESPECT FOR RIGHTS OF THIRD PERSONS


(a) In representing a client, a lawyer shall not use means that have no substantial purpose other than to embarrass, delay, or burden a third person, or use methods of obtaining evidence that violate the legal rights of such a person.



BE NICE.




· Does this mean you can't sent a PI on to someone's property to take pictures to impeach a witness?  No, if you are trespassing - that violates legal rights of a person.  Same for breaking and entering, etc.




· The second "or" means that "no substantial purpose" is on equal footing as "use methods…that violate the legal rights".




· Exclusionary rules may also apply - can't use evidence gained through violations of legal rights.


(b) A lawyer who receives a document relating to the representation of the lawyer's client and knows or reasonably should know that the document was inadvertently sent shall promptly notify the sender.



Duties to third persons (not limited to parties in a suit):




• Do not give them legal advice.  When you do that, they are clients, not third persons.




• Referring third persons to another attorney is not giving legal advice.





- You do have a duty to refer a person to competent counsel..




• If third party is opposing you - you must tell them to get an attorney, or ensure they don't have an attorney, whereas you can treat them as non-represented opposing party.




• If opposing party wants a referral, you can always refer them to Oregon State Bar.




• With non-clients, be sure you do not exceed the scope of your agency.





- May not be able to disclose the scope to non-clients, based on confidentiality of the scope



DON'T EXCEED THE SCOPE OF YOUR AGENCY

RULE 3.4 FAIRNESS TO OPPOSING PARTY AND COUNSEL


Do not exceed the scope of your authority.


Don't do bad things.

A lawyer shall not:


(a) unlawfully obstruct another party' s access to evidence or unlawfully alter, destroy or conceal a document or other material having potential evidentiary value. A lawyer shall not counsel or assist another person to do any such act;



Don't do anything which may later put yourself in as a witness.




· Do not destroy evidence, even if it is in the best interest of your client.




· Take reasonable steps to protect the information - tell your client if something will hurt them, but make sure client "shuts up" about the evidence.




· Beware of duties to disclose


(b) falsify evidence, counsel or assist a witness to testify falsely, or offer an inducement to a witness that is prohibited by law;



Don't make shit up.


(c) knowingly disobey an obligation under the rules of a tribunal except for an open refusal based on an assertion that no valid obligation exists;



Civil procedure guest lecturer story.


(d) in pretrial procedure, make a frivolous discovery request or fail to make reasonably diligent effort to comply with a legally proper discovery request by an opposing party;



Don't use your power to harass and annoy opposing parties.


(e) in trial, allude to any matter that the lawyer does not reasonably believe is relevant or that will not be supported by admissible evidence, assert personal knowledge of facts in issue except when testifying as a witness, or state a personal opinion as to the justness of a cause, the credibility of a witness, the culpability of a civil litigant or the guilt or innocence of an accused; or



Don't make arguments that are not supported by the facts




· Is not suggesting that you can't comment on the credibility of witnesses or argue speculation from the facts as long as it is associated with the facts.


(f) request a person other than a client to refrain from voluntarily giving relevant information to another party unless:



(1) the person is a relative or an employee or other agent of a client; and



(2) the lawyer reasonably believes that the person's interests will not be adversely affected by refraining from giving such information.



Can't tell a witness not to talk to the other side.




· Can tell them they are not under an obligation to talk to anyone (defense or plaintiff/prosecutor)




· OK to tell your clients to not talk to other people, though.




· Can force people into depositions in order for the two sides to talk.

RULE 3.1 MERITORIOUS CLAIMS AND CONTENTIONS

A lawyer shall not bring or defend a proceeding, or assert or controvert an issue therein, unless there is a basis in law and fact for doing so that is not frivolous, which includes a good faith argument for an extension, modification or reversal of existing law. A lawyer for the defendant in a criminal proceeding, or the respondent in a proceeding that could result in incarceration, may nevertheless so defend the proceeding as to require that every element of the case be established.


Don't file frivolous pleadings



· Only bring meritorious claims.



· FRCP rules that pleadings have to be signed.  In signing it, you are saying there is a good faith basis to believe these are true facts.



· Legal theories (intentional infliction of emotional distress, replevin, accounts stated, etc) are claims, not facts or accounts stated.  You must have a legal theory for what you are accounting for - even if your facts are right, you have to have a legal theory which says you win.


Answering a claim:



· Summons and complaint - theory is stated in complaint.



· Defendant files an answer.



· Used to be that you can file a "general" answer = "we deny this, generally".



· However, ideally, they want lawyers to go through it line by line and admit or deny each claim.




□ Admit, deny or say "no basis to admit or deny, we require specific proof"




□ Specific proof answer is OK, but only use where you really don't know the answer to it.




□ Answering incorrectly may lead to sanction in Oregon.  Leads to truthfulness requirement.



· Same rules apply to counterclaims.

RULE 3.2 EXPEDITING LITIGATION

A lawyer shall make reasonable efforts to expedite litigation consistent with the interests of the client.

RULE 3.3 CANDOR TOWARD THE TRIBUNAL


You have a broader duty to the court than to clients.



· Duty to disclose - something you are required to disclose, even if not asked.



· Silence is a definite problem when there is a duty to disclose.



· Ex: Uniform Trial Court Rules - a duty to report for call (case assignment) "shall report to court"


(a) A lawyer shall not knowingly:



(1) make a false statement of fact or law to a tribunal or fail to correct a false statement of material fact or law previously made to the tribunal by the lawyer;



(2) fail to disclose to the tribunal legal authority in the controlling jurisdiction known to the lawyer to be directly adverse to the position of the client and not disclosed by opposing counsel; or




You have a duty to inform the court of case law against you.





· Didn't used to be this way.  Used to be easier to win a case. :-)





· One of the reasons there is a CLE requirement for the Bar - need to stay up on authorities.





· You can still argue reasonable extensions of the law or even completely new legal theory, but you have to bring up the case against you. (this is how Crawford was won)





· Duty to inform goes on until the judge rules on something (if you find it out after the fact, then you just do a better job next time - as long as you were sincere and honest about not knowing the authority)





· Only goes to mandatory authority.  Anything else is not "authority"




Duty to clarify





· If you say something which the court asks for clarification, you can not allow the court to be misled - you have an obligation to clarify with the court.





· This is not a duty to a non-client, but is a duty to the court.





· You can also ask for clarification of the court or of the opposing counsel (have to ask the judge to ask for clarification of opposing counsel)




Duty of Candor





· Duty to the court, not to opposing counsel or witnesses or third parties, etc.




However, you should not be asked to do things which will put you at odds with your ability to represent your client.



(3) offer evidence that the lawyer knows to be false. If a lawyer, the lawyer’s client, or a witness called by the lawyer, has offered material evidence and the lawyer comes to know of its falsity, the lawyer shall take reasonable remedial measures, including, if necessary, disclosure to the tribunal. A lawyer may refuse to offer evidence, other than the testimony of a defendant in a criminal matter, that the lawyer reasonably believes is false.




Duty to Rectify





· If you made a misrepresentation to the court, you have a duty to rectify.





· Always assume that everyone will find out - then ask yourself what you will do.





· The right answer is never "I will hide and it will all go away".





· What if the client informs you that someone else lied to you and you relied on it? (i.e. attorney-client privilege)






◊ Still an obligation to say something to the court.  Maybe don't say exactly what it was, but just "that information I gave you earlier can not be relied upon".





· This is about trying to correct things while they are happening, not about making up for past sins a la 12-step programs.


(b) A lawyer who represents a client in an adjudicative proceeding and who knows that a person intends to engage, is engaging or has engaged in criminal or fraudulent conduct related to the proceeding shall take reasonable remedial measures, including, if necessary, disclosure to the tribunal.


(c) The duties stated in paragraphs (a) and (b) continue to the conclusion of the proceeding, and apply even if compliance requires disclosure of information otherwise protected by Rule 1.6.


(d) In an ex parte proceeding, a lawyer shall inform the tribunal of all material facts known to the lawyer that will enable the tribunal to make an informed decision, whether or not the facts are adverse.


Duties when in litigation:



· Duty to tell the truth versus Duty for Candor:




§ Candor to the court. Don’t play sophistry games with the court.




§ Duty to opposing counsel is only for truth. You can play sophistry games with them.



· Perjury = lying under oath in a proceeding, not being wrong under oath




§ If you sign something which is not true, or made up, then it is “false swearing”. Perjury is false swearing in some sort of judiciary proceeding.




§ Act of perjury





· Defenses can be used to rectify the instance.




§ Being prosecuted for the crime of perjury





· Defenses against the charge




§ If you go back and “correct” the perjury while the tribunal is still in session, then there is exoneration. It is also a defense to perjury if on trial.





· Might hurt the effectiveness of the witness, but it is a complete exoneration.





· Must be while it still mattered – if the jury has made the decisions, or judgment has been rendered, then you can’t be exonerated.





· If the judgment is not in, you have a shot at exonerating the perjury.




§ Perjury happens in depositions as well. 




§ As a practical matter, it might make a difference as to who discovers the perjury – the attorney of the person who was testifying, or the opposing side.




§ If you think something is perjury, make sure you really know it was before you try to rectify it. Must be legally provable perjury.




§ If a witness testifies completely differently than they did at a prior – under oath – deposition, then you can:





· Introduce previous hearsay as prior inconsistent statements (prosecutor, usually)




§ If you suspect a witness (criminal) or client (civil) will lie under oath, then you can choose not to put them on the stand.





· Defensible in later claims of malpractice.





· However, you can not do that for a criminal defendant, who has a Constitutional right to testify.




§ Know what you know, and know when you just suspect something.


Perjury example:



Client tells you he is going to take the stand and lie. What do you do? (Nix case).



Options: (1) Do nothing. Not recommended. If it comes out, you can later be held accountable for assisting them in committing a fraud on the court. (2) Reported it immediately to the judge in court (in front of God and everyone). Problem because you are now violating a client confidence. (3) Traditional method: tell the judge the client is testifying against advice and ask permission for the client to give a narrative. Then, DO NOT argue that evidence to the jury – can’t treat it as credible evidence. (4) Do not argue the veracity of that statement. Don’t mention it, just ignore it. Your protection is the record – can be shown that you did not argue the fact, or rely on it in argument. (for when they lie about just one question, not a narrative) (5) Seek to get off the case. A matter for the court. Keep in mind, though, the prosecutor is going to know what’s going on. Difficult if you are in trial or darn close to it.




· No Ex Parte communications (Rules 3.5) not authorized by law or court order.





§ Ex Parte Communication prohibited = “don’t talk to the judge or arbitrator without the other party present about things that are material to the decision/case/proceedings”





§ Needed to preserve the adversarial system.





§ But, not every meeting of a judge is Ex Parte communications. You can still say good morning in the hallway.





§ Must be about the proceedings, logistical questions don’t count.





§ Federal courts often require ex parte communications for many items. That’s the “authorized by law” aspect of the law.





§ Must be communication 






· Can be communication to the court staff, if there is reasonable expectation that the information will get to the judge.





§ Ex parte communication can come from someone other than the lawyers – example of police officer reports about inmate activity for inmates who will be coming before the judge.





§ In letter writing, the “cc” doesn’t always protect you on this. It’s about timing. Need to serve the other party with the information; but you have to notify the other side first – before ex parte communication.






· Some situations are codified for 48 hours notice to opposing party (divorce, destroying assets and TROs)






· Some full scale exceptions for instances where children’s welfare is at stake. Then, only an affidavit is required.




· Slander and the Litigation Privilege





§ If it’s supported by the fact, and material to the case, you can slander people in litigation.






· i.e. call a defendant a “thief”, “liar”, “robber” – things which would be slander and actionable if not in court.





§ Elements of the privilege:






· Must relate to the litigation, AND.






· Must be in the proceedings (include filing the case through the end of the judgment)







o Does not allow you to go on Larry King and tell the world the guy is a pedophile.





§ The client, however, is not immune from being sued if the source of the lie is the client. It’s a privilege for a lawyer, in court, in litigation.


The Future of Lying



Sarbanes-Oxley – did it change the world? It does require that, if you know something is going on, then you have to disclose it. Also requires that someone somewhere, signs off on the financials and says “this is true” and be held accountable.




· Evidence of a material violation: is loosely defined as “belief that a material violation is taking place”. Huh. That’s clear…



For CFOs, SOX was a big change. For lawyers, the rules have always been the same – if a lawyer knows of a violation of ethics rules, they have always been required to report it. (MR 1.13 – but this is permissive, not mandatory, and applies to closely held corporations as well as public corporations)



SOX is limited to publicly held companies, and is MANDATORY. Ramifications for not ratting out the problems.



Can’t sue to agent for actions of the principle.



Model rule for permissible lying (undercover work) – MR 4.1 – no authorized by law exception or undercover operations allowance specifically. Oregon ethics rule allows for undercover operations.

RULE 3.5 IMPARTIALITY AND DECORUM OF THE TRIBUNAL

A lawyer shall not:


(a) seek to influence a judge, juror, prospective juror or other official by means prohibited by law;


(b) communicate ex parte with such a person during the proceeding unless authorized to do so by law or court order;


(c) communicate with a juror or prospective juror after discharge of the jury if:



(1) the communication is prohibited by law or court order;



(2) the juror has made known to the lawyer a desire not to communicate; or



(3) the communication involves misrepresentation, coercion, duress or harassment; or


(d) engage in conduct intended to disrupt a tribunal.


Issues with representing children/teenagers:



· Must present the children's ideas (i.e. client's plan is to be emancipated at 14, get a job and live on his own), with a straight face. 



· The judge will see through bad ideas.


Goes for all clients:



· Need to represent their ideas, no matter how fanciful or irrational, and let the judge figure out what is a good idea (just, best interest) and what is not a good idea.


Judges have their own set of ethics rules:



· Need to avoid actual conflicts and appearance of conflict.



· Alito's confirmation hearings where he gave a list of stocks he owned to clerks to ensure there were not any conflicts where the judge has ownership interest in the company.




□ Alito's ruling on a case where he ownership interest (i.e. stock) in one of the companies which were litigating in front of him.




□ Real question, though, is always if there is a real conflict.  Will the judge's decision have an outcome on the judge's personal portfolio.



· Gore v. Florida case.  Three separate issues in the case.




1. Firm arguing the case is where Scalia's son works.





· Figure Scalia is not going to throw the case just so his son can gain a win and some money or bonuses.




2. O'Connor makes a comment to one of the parties (outside of the bench) - O'Connor's comment that she wants to retire, but will only do it with a republican in the white house.





· Not considered dispositive of how she would vote given that she was choosing the next President.




3. Thomas's wife works for the company which is lining up people for placement in the potential Bush white house.





· Again, not considered a big enough risk to Thomas's vote.


How to challenge a judge:



· Can ask a judge to disqualify him or herself.  Write a letter; copy the other side.




- Downside is that the judge determines his own recusal.



· In Oregon, you file an "affidavit of prejudice"




- Judge can challenge the affidavit, and it gets a hearing, complete with evidence.




- Legislature got a hold of it and made it actually easier!  Attorney does not even have to have personal knowledge - rumors are OK - then you can still file the affidavit.




- Only real consequence is if you file the affidavit disingenuously. 




- Can do this twice per case.  That's it - then you take what you can get. 




- Need to file the affidavit as soon as you are "reasonably appraised" that the judge has been assigned to the case.



· There is a correlation between the number of affidavits and when a judge might go up to the judicial fitness committee.



· Special argument for pro tem judges:




- Motions against a pro tem judge do not count against your two.  Special exception in Multnomah County.

RULE 3.6 TRIAL PUBLICITY

(a) A lawyer who is participating or has participated in the investigation or litigation of a matter shall not make an extrajudicial statement that the lawyer knows or reasonably should know will be disseminated by means of public communication and will have a substantial likelihood of materially prejudicing an adjudicative proceeding in the matter.

(b) Notwithstanding paragraph (a), a lawyer may state:


(1) the claim, offense or defense involved and, except when prohibited by law, the identity of the persons involved;


(2) information contained in a public record;


(3) that an investigation of a matter is in progress;


(4) the scheduling or result of any step in litigation;


(5) a request for assistance in obtaining evidence and information necessary thereto;


(6) a warning of danger concerning the behavior of a person involved, when there is reason to believe that there exists the likelihood of substantial harm to an individual or to the public interest; and


(7) in a criminal case, in addition to subparagraphs (1) through (6):



(i) the identity, residence, occupation and family status of the accused;



(ii) if the accused has not been apprehended, information necessary to aid in apprehension of that person;



(iii) the fact, time and place of arrest; and



(iv) the identity of investigating and arresting officers or agencies and the length of the investigation.

(c) Notwithstanding paragraph (a), a lawyer may make a statement that a reasonable lawyer would believe is required to protect a client from the substantial undue prejudicial effect of recent publicity not initiated by the lawyer or the lawyer's client. A statement made pursuant to this paragraph shall be limited to such information as is necessary to mitigate the recent adverse publicity.

(d) No lawyer associated in a firm or government agency with a lawyer subject to paragraph (a) shall make a statement prohibited by paragraph (a).

RULE 3.7 LAWYER AS WITNESS


(a) A lawyer shall not act as advocate at a trial in which the lawyer is likely to be a necessary witness unless:



(1) the testimony relates to an uncontested issue;



(2) the testimony relates to the nature and value of legal services rendered in the case; or



(3) disqualification of the lawyer would work substantial hardship on the client.


(b) A lawyer may act as advocate in a trial in which another lawyer in the lawyer's firm is likely to be called as a witness unless precluded from doing so by Rule 1.7 or Rule 1.9.

_________________________________________________________________________________________

BUSINESS OF LAW / LAWYERS IN SOCIETY


Why should we care about private conduct?  i.e. lawyer gets DUI while on vacation in another state.



· The Bar regulates lawyers, not just the profession.



· Need to ensure public trusts in lawyers on the job.


What lawyers should be to society - the "model code" versus old "Disciplinary Rules"



· Desire to make lawyers pillars of the community.



· What the Bar thinks lawyers should aspire to.



· Pro Bono rules.  Oregon did not adopt.


How do you regulate the aspirational goals?



· Used to have "Town Hall", but not enough lawyers would show up for a quorum.



· Now, there is a "House of Delegates" for the OSB.  Elected by lawyers in their regions, and the HOD vote on proposed rules which then go to the Board of Governors (BOG), who decide what goes to the Supreme Court.  Includes:




- Fee increases




- MCLE requirements




- Refer things to the Bar for a vote.




- BOG decides if it goes to the regulation of the profession as opposed to administrative things (which they get to deal with)


Should the Bar association be able to endorse a politician?



· Problem: Oregon has a mandatory bar.  You can't opt out if the bar is endorsing candidates you don't like.



· The Bar is not allowed to use Bar dues to endorse a candidate, nor can they give money to a candidate or have a PAC



· Bar will not tell it's members who to vote for.



· Bar does, however, have the responsibility to educate the public on specific issues which may be at issue in a campaign.




- Judicial independence is often commented on.  Usually for law affecting how judges are appointed and removed.




- How courts are aligned - regions for appellate courts.




- Has to be about the courts or judicial process.





¨ Same rules apply to judges on what they can and can not take positions on.





¨ Judges are not allowed to endorse political candidates, but can endorse judicial candidates and ballot measures dealing with judicial issues.

RULE 5.1 RESPONSIBILITIES OF PARTNERS, MANAGERS, AND SUPERVISORY LAWYERS


Basics of Entity Law/Business of Being a Lawyer



· When you are practicing law, you are always going to be doing business as some type of entity



· Sole Provider / Solo Practitioner 




– Tax implications




– No limited liability - solo practitioner is unlimitedly liable for his or her actions.



· Partnership - two or more people engaged in a commercial endeavor. 




– No limited liability - all partners are unlimitedly liable for the actions of their partners.




– Need a certain business identity for accounting and tax purposes, but this is financial, not legal.




– People are personally liable for incidents which take place.



· Limited Partnerships: sets up a "General Partner" (usually a corporation), with little Partners who have liability limited to their investment.  This went away when LLCs came up.



· LLC - Limited Liability Company or LLP - Limited Liability Partnership.




– First level which allows for limited liability.  A recent addition in many states and in the U.S.




– LLPs and LLCs are pretty much the same thing in Oregon.  Some states only allow LLPs for law firms.




– Must have some corporate like aspects and some management aspects.  Do not talk about shareholders and stockholders, but "members".  Ownership is indicated by being on the "members list", although it is usually talked about member percentage.




– Must tell the world if you are member-managed or manager managed





◊ Member managed LLCs mean that any member can obligate the firm.





◊ Management managed LLCs mean that only the manager can obligate the firm.




– Operating agreements rather than bylaws.




– Operates like a partnership, but still has limited liability (limited to assets of the company)



· Corporations.  Corporations are people - ownership is distinct from operations (management), with Directors refereeing that relationship.




- Corporations came from European countries trying to raise capital to go out and exploit [uh, explore] the world.  They set rules to control this raising and spending of funds - lots of common law on corporate law because of this.




- Professional Corporation (PC) - usually those with doctrates in something - but corporate law applies just as much to PCs as it does to S-Corps or C-Corps.





¨ All corporations are C-Corps unless the file a "sub-S" within the appropriate time to become a S-Corp.




- Differences in taxes.





¨ C-corps are tax payers, and can deduct dividends paid out.





¨ S-corps are tax reporters, but must limit the number of owners and value of assets and can only have one class of stock.  S-corps have "pass through" taxation: all assets are passed through and zeroed out for tax purposes.




- Corporations can not go in to court without a lawyer.


(a) A partner in a law firm, and a lawyer who individually or together with other lawyers possesses comparable managerial authority in a law firm, shall make reasonable efforts to ensure that the firm has in effect measures giving reasonable assurance that all lawyers in the firm conform to the Rules of Professional Conduct.


(b) A lawyer having direct supervisory authority over another lawyer shall make reasonable efforts to ensure that the other lawyer conforms to the Rules of Professional Conduct.


(c) A lawyer shall be responsible for another lawyer's violation of the Rules of Professional Conduct if:



(1) the lawyer orders or, with knowledge of the specific conduct, ratifies the conduct involved; or



(2) the lawyer is a partner or has comparable managerial authority in the law firm in which the other lawyer practices, or has direct supervisory authority over the other lawyer, and knows of the conduct at a time when its consequences can be avoided or mitigated but fails to take reasonable remedial action.



While "I was ordered to do it" is not a defense,




· Partners have a responsibility to ensure lower members in the firm do not violate the ethical rules.




· Partners can be liable if they (1) control and (2) adopt the behavior of an associate.





1. Awareness





2. Control





3. Adopted 




· Associates are still responsible for their own conduct.

RULE 5.2 RESPONSIBILITIES OF A SUBORDINATE LAWYER


(a) A lawyer is bound by the Rules of Professional Conduct notwithstanding that the lawyer acted at the direction of another person.


(b) A subordinate lawyer does not violate the Rules of Professional Conduct if that lawyer acts in accordance with a supervisory lawyer's reasonable resolution of an arguable question of professional duty.



The "Rat Rule" applies, too -




· Subordinate associates are required to rat out their superiors if they are acting contrary to the rules.




· Liability, however, may not be there because you lack the control/authority.




· Still a responsibility to go up the chain and let the appropriate people know, and report it to the Bar.

RULE 5.3 RESPONSIBILITIES REGARDING NONLAWYER ASSISTANTS


With respect to a nonlawyer employed or retained by or associated with a lawyer: 


(a) a partner, and a lawyer who individually or together with other lawyers possesses comparable managerial authority in a law firm shall make reasonable efforts to ensure that the firm has in effect measures giving reasonable assurance that the person's conduct is compatible with the professional obligations of the lawyer;


(b) a lawyer having direct supervisory authority over the nonlawyer shall make reasonable efforts to ensure that the person's conduct is compatible with the professional obligations of the lawyer; and


(c) a lawyer shall be responsible for conduct of such a person that would be a violation of the Rules of Professional Conduct if engaged in by a lawyer if: 



(1) the lawyer orders or, with the knowledge of the specific conduct, ratifies the conduct involved; or



(2) the lawyer is a partner or has comparable managerial authority in the law firm in which the person is employed, or has direct supervisory authority over the person, and knows of the conduct at a time when its consequences can be avoided or mitigated but fails to take reasonable remedial action.


Includes legal assistants for liability:



· Doesn't necessarily preclude all former clients, but will preclude those cases which were specifically worked on.



· Lawyer can be held liable for the work of the legal assistants.




1. Must direct the assistant's work.




2. Must also know of the work done by the assistant.

RULE 5.4 PROFESSIONAL INDEPENDENCE OF A LAWYER


(a) A lawyer or law firm shall not share legal fees with a nonlawyer, except that:



If you win a contingency fee case, you can't split the fees with non-attorneys.




· Can, however, use "profit sharing" with all staff in a firm.  Must be tied to the overall profits of the firm, not from just one case.





- Also good to do profit sharing on a regular basis, not just when big cases clear.




· Historically, lawyers got around this rule with "bonuses"




· Can still fee split with other attorneys.



(1) an agreement by a lawyer with the lawyer's firm, partner, or associate may provide for the payment of money, over a reasonable period of time after the lawyer's death, to the lawyer's estate or to one or more specified persons;



(2) a lawyer who purchases the practice of a deceased, disabled, or disappeared lawyer may, pursuant to the provisions of Rule 1.17, pay to the estate or other representative of that lawyer the agreed-upon purchase price;



(3) a lawyer or law firm may include nonlawyer employees in a compensation or retirement plan, even though the plan is based in whole or in part on a profit-sharing arrangement; and



(4) a lawyer may share court-awarded legal fees with a nonprofit organization that employed, retained or recommended employment of the lawyer in the matter.



A lawyer may not have a financial interest in the litigation




· However, contingency fees are OK.




· Contingencies are deferment of fees based on outcome.





- Recall discussion that you are not allowed to advance fees.





- You are supposed to set up advanced fees so that your client is ultimately liable for the fees.





- Current push is to allow firms to front fees, without the wink and nod.




· Requirements for Contingency Fees:





1. Must be clear that this is a contingency fee case.





2. Must outline what exactly will be charged for before the split and what will pay out after the split





3. Must outline exactly what the split will effect (i.e. punitive damages are split, but attorneys fees are 100% the attorney).  




· Clearly, you can not buy into the business you are litigating on; or buy the disputed property which you are litigating on.




· If the judges decision will directly effect your interest (other than just how much money your client has), then you can not have that interest. 


(b) A lawyer shall not form a partnership with a nonlawyer if any of the activities of the partnership consist of the practice of law.



Lawyers can not practice law in an entity where the entity does more than practice law.




· Exception for corporate counsel, where the lawyer is an employee.




· All owners have to be lawyers.




· There are usually some articles in the subscription agreement about what happens if a partner dies and who gets the shares in the corporation.


(c) A lawyer shall not permit a person who recommends, employs, or pays the lawyer to render legal services for another to direct or regulate the lawyer's professional judgment in rendering such legal services.


(d) A lawyer shall not practice with or in the form of a professional corporation or association authorized to practice law for a profit, if:



(1) a nonlawyer owns any interest therein, except that a fiduciary representative of the estate of a lawyer may hold the stock or interest of the lawyer for a reasonable time during administration;



(2) a nonlawyer is a corporate director or officer thereof or occupies the position of similar responsibility in any form of association other than a corporation ; or



(3) a nonlawyer has the right to direct or control the professional judgment of a lawyer.

RULE 5.5 UNAUTHORIZED PRACTICE OF LAW; MULTIJURISDICTIONAL PRACTICE OF LAW


Unauthorized Practice of Law



Most common in paralegal profession




· Cheap divorce is the current rage.



Question which usually comes up is whether this is practicing law.




· Assertion that they are not giving legal advice





- Applying current factual situation to the law OR





- Explaining the law




· Usually get in trouble, however, when filling out the form.





- Just giving someone the form is not practicing law.





- BUT, when you tell them how to fill out the form, you are practicing law.



The more interesting and "grey area" situations:




· Attorney in California is licensed to practice law in California and is married to another lawyer who gets a teaching gig at U of O.  California lawyer has an appellate practice - all paper work, not in court - and decides to continue practice in Eugene.  





- All clients are in California





- All briefs are filed in California.





- Is this person practicing in Oregon?  YES - according to the Oregon State Bar - and it is unlawful practice of law.






◊ Potential problem for lawyers with laptops who take them on vacation.





- Can he practice in California while living in Oregon?  Yes, according to the California State Bar.




· GATT - Global Acceptance of Trade and Tarriffs.  Requires all signatories to recognize the professional qualifications of the other signatories.


(a) A lawyer shall not practice law in a jurisdiction in violation of the regulation of the legal profession in that jurisdiction, or assist another in doing so.


(b) A lawyer who is not admitted to practice in this jurisdiction shall not: 



(1) except as authorized by these Rules or other law, establish an office or other systematic and continuous presence in this jurisdiction for the practice of law; or 



(2) hold out to the public or otherwise represent that the lawyer is admitted to practice law in this jurisdiction. 


(c) A lawyer admitted in another United States jurisdiction, and not disbarred or suspended from practice in any jurisdiction, may provide legal services on a temporary basis in this jurisdiction that:



(1) are undertaken in association with a lawyer who is admitted to practice in this jurisdiction and who actively participates in the matter;



(2) are in or reasonably related to a pending or potential proceeding before a tribunal in this or another jurisdiction, if the lawyer, or a person the lawyer is assisting, is authorized by law or order to appear in such proceeding or reasonably expects to be so authorized; 



(3) are in or reasonably related to a pending or potential arbitration, mediation, or other alternative dispute resolution proceeding in this or another jurisdiction, if the services arise out of or are reasonably related to the lawyer’s practice in a jurisdiction in which the lawyer is admitted to practice and are not services for which the forum requires pro hac vice admission; or



(4) are not within paragraphs (c)(2) or (c)(3) and arise out of or are reasonably related to the lawyer’s practice in a jurisdiction in which the lawyer is admitted to practice.



Can't go out of state and give legal advice.




· The whole problem with taking a laptop on vacation.




· Requirement is "systematically" - the occasional trip out of town is not systematically.




· Includes going out of town for depositions and fact finding trips.




· Does include setting up a permanent residency in another state while still practicing in another.



Debate:




· Who is this harming? Clients are in the proper jurisdiction, admitted to practice in another state and just living in this third state.




· Opposing counsel are peeved because the UPL lawyer is not disciplined by the same people as the local counsel.




· This is historical, though - what about new "cyber offices"


(d) A lawyer admitted in another United States jurisdiction, and not disbarred or suspended from practice in any jurisdiction, may provide legal services in this jurisdiction that:



(1) are provided to the lawyer’s employer or its organizational affiliates and are not services for which the forum requires pro hac vice admission; or



(2) are services that the lawyer is authorized to provide by federal law or other law of this jurisdiction. 



Reciprocity issues:




· Lawyers working on bus mall in Portland from out of state who are now applying for reciprocity.

RULE 7.1 COMMUNICATIONS CONCERNING A LAWYER'S SERVICES


A lawyer shall not make a false or misleading communication about the lawyer or the lawyer's services. A communication is false or misleading if it contains a material misrepresentation of fact or law, or omits a fact necessary to make the statement considered as a whole not materially misleading.


False or misleading: material misrepresentation or omission of facts. 

RULE 7.2 ADVERTISING


(a) Subject to the requirements of Rules 7.1 and 7.3, a lawyer may advertise services through written, recorded or electronic communication, including public media.


(b) A lawyer shall not give anything of value to a person for recommending the lawyer's services except that a lawyer may



(1) pay the reasonable costs of advertisements or communications permitted by this Rule;



(2) pay the usual charges of a legal service plan or a not-for-profit or qualified lawyer referral service. A qualified lawyer referral service is a lawyer referral service that has been approved by an appropriate regulatory authority;



(3) pay for a law practice in accordance with Rule 1.17; and



(4) refer clients to another lawyer or a nonlawyer professional pursuant to an agreement not otherwise prohibited under these Rules that provides for the other person to refer clients or customers to the lawyer, if




(i) the reciprocal referral agreement is not exclusive, and




(ii) the client is informed of the existence and nature of the agreement.



Must inform your client of any benefit you get from referring a client.




· No need for consent, just informing.



Not for profit referral fees include low income referral fee from the bar association.




· This allows for low income tax payers to find lawyers.




· Main issue of referral clubs is that they not-for-profit and you are not subjectively making referrals against your judgment and you are not required to make referrals.





- Supposed to be a referral service which the bar has approved.





- Still need to inform the client.


(c) Any communication made pursuant to this rule shall include the name and office address of at least one lawyer or law firm responsible for its content.

RULE 7.3 DIRECT CONTACT WITH PROSPECTIVE CLIENTS


Lawyers have first amendment rights, too:



· We get to advertise.  It may be regulated, but it can not be barred.



· Commercial speech - restrictions must be (1) reasonable and (2) necessary for a legitimate governmental goal.




- Always question as to what the legitimate governmental goals are.




- Usually the allowable governmental interest is the protection of clients.  Prevention of sleazy lawyers is not a governmental interest.  Protection of law people is a legitimate interest.



· In Re Shapiro case from Texas.



· What is reasonable for restrictions on commercial speech related to lawyer advertising?


Actors are OK, but fake testimonials are not.



· May need to put a little disclaimer of "not real people" or "not real client"



· Puffery versus lies.




- Can not lie.




- "Puffery" may be OK as long as it is not misleading.


(a) A lawyer shall not by in-person, live telephone or real-time electronic contact solicit professional employment from a prospective client when a significant motive for the lawyer's doing so is the lawyer's pecuniary gain (um, why else would you solicit?), unless the person contacted:



(1) is a lawyer; or



(2) has a family, close personal, or prior professional relationship with the lawyer.


Big differences between what you can tell a client if they call you versus if you call them



· They call you:




- Defendant who calls thinking they have minor ticket issue, but they risk being deported, then you can tell them they have bigger problems than the ticket.



· You call them:




- You don't get to go through the phone book and pull foreign sounding names to see who might have immigration families.



· Exceptions:




- Can solicit to friends and family members because you already have a relationship with them.




- Professional relationships also fall under this exception.  You have a duty to keep track of former clients.  You have an ethical obligation to update former clients updates on law.  Example: lawyer "newsletters" sending updates to client lists.




- You can solicit to other attorneys.


(b) A lawyer shall not solicit professional employment from a prospective client by written, recorded or electronic communication or by in-person, telephone or real-time electronic contact even when not otherwise prohibited by paragraph (a), if:



(1) the prospective client has made known to the lawyer a desire not to be solicited by the lawyer; or



(2) the solicitation involves coercion, duress or harassment.



If they don't want to hear from you, then you better not be contacting them.




· This includes not leaving flyers on someone's front porch if they have a "no soliciting" sign.




· More common - make sure you allow for the "click here if you don't want to receive this information".  And follow it.


(c) Every written, recorded or electronic communication from a lawyer soliciting professional employment from a prospective client known to be in need of legal services in a particular matter shall include the words "Advertising Material" on the outside envelope, if any, and at the beginning and ending of any recorded or electronic communication, unless the recipient of the communication is a person specified in paragraphs (a)(1) or (a)(2).



The ad must say "this is an ad" or "advertisement".




· Can also just be obvious it is an ad (i.e. yellow pages ad)




· Newsletters may also be considered an advertisement.


(d) Notwithstanding the prohibitions in paragraph (a), a lawyer may participate with a prepaid or group legal service plan operated by an organization not owned or directed by the lawyer that uses in-person or telephone contact to solicit memberships or subscriptions for the plan from persons who are not known to need legal services in a particular matter covered by the plan.



Insurance for Law:




· Usually unions or collective bargaining.




· Usually for wills, basic issues, POA, or a couple hours of legal consultation.




· OK for attorneys to participate in legal service plans

RULE 7.4 COMMUNICATION OF FIELDS OF PRACTICE AND SPECIALIZATION


Oregon did not adopt this rule in the state model rules.



· There is no certification of specialists in Oregon.



· Patent lawyers get to say they are patent attorneys because there is a special patent bar.



· Words matter.  "Practice Limited to Family Law" is OK.  "Specialist in Family Law" is not OK.



· Note on "AV" rating by Marindale Hubbard - you need MH permission to use the "AV rating" in your permission.  Not covered by the rule, but need to ensure other permissions are taken care of; things not covered by the code.


(a) A lawyer may communicate the fact that the lawyer does or does not practice in particular fields of law. 


(b) A lawyer admitted to engage in patent practice before the United States Patent and Trademark Office may use the designation "Patent Attorney" or a substantially similar designation.


(c) A lawyer engaged in Admiralty practice may use the designation "Admiralty," "Proctor in Admiralty" or a substantially similar designation.


(d) A lawyer shall not state or imply that a lawyer is certified as a specialist in a particular field of law, unless:



(1) the lawyer has been certified as a specialist by an organization that has been approved by an appropriate state authority or that has been accredited by the American Bar Association; and



(2) the name of the certifying organization is clearly identified in the communication.

RULE 7.5 FIRM NAMES AND LETTERHEADS


(a) A lawyer shall not use a firm name, letterhead or other professional designation that violates Rule 7.1. A trade name may be used by a lawyer in private practice if it does not imply a connection with a government agency or with a public or charitable legal services organization and is not otherwise in violation of Rule 7.1.



Can not have misleading information on the letterhead:




· No "and associates" when you don't have any associates.  Implies that you have resources which you don't have.




· Precise and accurate.




· Don't represent yourself as an attorney if you are not one (i.e. patent agent versus attorney; licensed to practice Social Security Law or Tax Law, but not an attorney)




· May also apply to web pages and email tag lines - Bar ethics committee has not yet ruled on.


(b) A law firm with offices in more than one jurisdiction may use the same name or other professional designation in each jurisdiction, but identification of the lawyers in an office of the firm shall indicate the jurisdictional limitations on those not licensed to practice in the jurisdiction where the office is located.



All the asterisks:




· Names on letterhead who are not licensed in your state have little asterisks which then footnote where they are licensed to practice.



Note: I go to Lewis and Clark Law School, NOT Northwestern School of Law.


(c) The name of a lawyer holding a public office shall not be used in the name of a law firm, or in communications on its behalf, during any substantial period in which the lawyer is not actively and regularly practicing with the firm.


(d) Lawyers may state or imply that they practice in a partnership or other organization only when that is the fact.

RULE 6.1 VOLUNTARY PRO BONO PUBLICO SERVICE

Every lawyer has a professional responsibility to provide legal services to those unable to pay. A lawyer should aspire to render at least (50) hours of pro bono publico legal services per year. In fulfilling this responsibility, the lawyer should:


(a) provide a substantial majority of the (50) hours of legal services without fee or expectation of fee to:



(1) persons of limited means or



(2) charitable, religious, civic, community, governmental and educational organizations in matters that are designed primarily to address the needs of persons of limited means; and


(b) provide any additional services through:



(1) delivery of legal services at no fee or substantially reduced fee to individuals, groups or organizations seeking to secure or protect civil rights, civil liberties or public rights, or charitable, religious, civic, community, governmental and educational organizations in matters in furtherance of their organizational purposes, where the payment of standard legal fees would significantly deplete the organization's economic resources or would be otherwise inappropriate;



(2) delivery of legal services at a substantially reduced fee to persons of limited means; or



(3) participation in activities for improving the law, the legal system or the legal profession.

In addition, a lawyer should voluntarily contribute financial support to organizations that provide legal services to persons of limited means.

RULE 6.2 ACCEPTING APPOINTMENTS


Also not adopted in Oregon.



· Indentured servitude for the privilege of admitting you to the bar??



· Considered "aspirational"



· Code came on the end of an indigent defense deficit and some counties commissioned all local attorneys to take some of indigent defense for free.  Didn't have a chance of passing the Oregon Bar.

A lawyer shall not seek to avoid appointment by a tribunal to represent a person except for good cause, such as:


(a) representing the client is likely to result in violation of the Rules of Professional Conduct or other law;


(b) representing the client is likely to result in an unreasonable financial burden on the lawyer; or


(c) the client or the cause is so repugnant to the lawyer as to be likely to impair the client-lawyer relationship or the lawyer's ability to represent the client.

RULE 6.3 MEMBERSHIP IN LEGAL 

SERVICES ORGANIZATION

A lawyer may serve as a director, officer or member of a legal services organization, apart from the law firm in which the lawyer practices, notwithstanding that the organization serves persons having interests adverse to a client of the lawyer. The lawyer shall not knowingly participate in a decision or action of the organization:


(a) if participating in the decision or action would be incompatible with the lawyer's obligations to a client under Rule 1.7; or


(b) where the decision or action could have a material adverse effect on the representation of a client of the organization whose interests are adverse to a client of the lawyer.



Applies to conflict rules - can serve on boards or organizations without having to do conflict searches.




· Some specific rules, however, still apply.

RULE 6.4 LAW REFORM ACTIVITIES 

AFFECTING CLIENT INTERESTS

A lawyer may serve as a director, officer or member of an organization involved in reform of the law or its administration notwithstanding that the reform may affect the interests of a client of the lawyer. When the lawyer knows that the interests of a client may be materially benefited by a decision in which the lawyer participates, the lawyer shall disclose that fact but need not identify the client.


Limitations in 6.4 apply to lawyers on boards as well as lawyers as legislators



· May have to recuse yourself



· Do not have to identify the client.


Special rules for public service employees



· Judges may have to give up being judges if appointed to a board



· Legislators can not hold pro tem judicial appointments.



· Can't work for legislature and work in another branch of the government (i.e. judiciary or executive in this case).  Can't work for wings of the government which are supposed to be checks and balances on each other.



· A legislator can publicly advocate for a certain view, but can not be paid by a third party (i.e. lobbying group) to do so.

RULE 6.5 NONPROFIT AND COURT-ANNEXED 

LIMITED LEGAL SERVICES PROGRAMS


(a) A lawyer who, under the auspices of a program sponsored by a nonprofit organization or court, provides short-term limited legal services to a client without expectation by either the lawyer or the client that the lawyer will provide continuing representation in the matter:



(1) is subject to Rules 1.7 and 1.9(a) only if the lawyer knows that the representation of the client involves a conflict of interest; and 



(2) is subject to Rule 1.10 only if the lawyer knows that another lawyer associated with the lawyer in a law firm is disqualified by Rule 1.7 or 1.9(a) with respect to the matter.




Allows for pro bono work (short term, limited) without having to take the clients on as clients for conflict purposes. 





· If you know of a direct conflict (i.e. you wrote the contract which is in dispute), then you don't get a waiver.


(b) Except as provided in paragraph (a)(2), Rule 1.10 is inapplicable to a representation governed by this Rule.

________________________________________________________________________

Procedure for Bar investigations:


In Oregon, discipline does not mean malpractice.



· If all you do is a poor job for your client, and conduct is not so gross to merit a disciplinary process, then client's remedy is to file with the PLF.



· Disciplinary matter may also be a malpractice matter, but they are not the same.



· In some states, a claim of incompetence also automatically goes to the disciplinary board.


What do you need for a tort claim?



· Damages.  If you don't have damages, but do have some misconduct, then you don't have a malpractice suit.  Malpractice infers damages.


The judiciary branch of the bar - the Disciplinary Board.  Deals with:



· Contested admissions - questions about moral character or moral fitness after you have passed the exam.



· Re-admission into the bar.  Need to convince the bar that a suspension (greater than 30 days) can be justifiably lifted.



· Misconduct of attorneys: investigation and discipline of conduct.




- Very similar to administrative hearings.


As an attorney or applicant to the bar, you are consenting to the authority of the Disciplinary Committee of the Bar.  Implied consent.



· Note on UPL: the hearings for UPL are not like disciplinary actions for bar members (or would be members) because they have not consented to this authority by the definition of "Unauthorized" Practice of Law.


The Bar Rules set up the rules of engagement.



· Some states handle attorney discipline through the AG's office.



· Most states have a bar disciplinary process.  Either




- Professional prosecutors: lawyers on staff prosecute all attorney misconduct requirements.




- Professional staff (volunteers from the bar) who hand off to local professional responsibility counsel (LPRC - appointed, but only one; like a grand jury for the state) and state professional responsibility board (SPRB - also local appointed) and then the state disciplinary board (judges for a case).





¨ LPRC and SPRB include local, non-lawyers on the board.



· Choice of law: what law applies?




- Generally, you apply the law of the jurisdiction you are generally working in.




- Can also be the rules of where the work had impact, regardless of where you are practicing.



· Constitutional limitations




- Due process.  It is recognized at some level that this could take away your license to practice law.  Due process is required to take it away, even though it has not risen to the level of "takings" or "criminal procedure".  It's not the same level as those. (no right to remain silent, no right to a jury trial, no right to counsel)





} Rule 6 Orders and suppression of evidence.






▫ Suppression is the wrong remedy for evidence legally obtained but not for the purpose submitted.




- A presumption of innocence.  Burden of proof is on the bar disciplinary board.



· Claim preclusion will prevent certain claims from being re-litigated.  If someone has been prosecuted for bar misconduct in Nevada, and it's for the exact same conduct, then the bar gets to say the person is in violation, regardless of where he is.




- However, if the prosecutions are going on concurrently, both states can prosecute.




- All parties with interest must be present in the trial (identity of party in interest)




- The claim must be the same (identity of issue)




- At least the same burden of proof in both states.  This is why criminal convictions will hold in any state.  However, if you are acquitted of criminal charges, then the bar gets a second chance because their standard is only "clear and convincing evidence".


The process:



1. Complaint is filed.



2. Complain goes to the Bar



3. Bar sends it to the Disciplinary Committee.



4. Disciplinary Counsel can either:




a. Reject it.




b. Refer it to UPL




c. Refer is to AG or DA




d. Continue it within the Bar - i.e. recognize it as a disciplinary matter - and pass it on to the LPRC



5. LPRC assigns the case to an investigator 




a. Recall LPRC are by region.  Beware the constantly moving attorney, trying to avoid the LPRC.



6. Investigator investigates




a. Has subpoena power.




b. Can compel the subject of the complaint to talk to you (can't force it, but refusal is another violation)




c. Can reject the claim based on the investigation.





· Rejections are subject to the complainant calling "foul" and telling the bar to force the issues to the state.




d. Time limit of 90 days, with option for one 60 day extension.



7. Sends to SPRB - the grand jury.




a. Can vote "up-or-down" on what to do.




b. Reject




c. Re-investigate




d. Issue a formal complaint. - here's where it starts to look like a real court case.





· Fairly relaxed pleading rules.  Notice pleading.  Don't want to play the pleading game.  Amending complaint is fairly easy.



8. Complaint goes to Disciplinary Board (from region, with state chair and regional chair).



9. Board assigns to a panel.




a. Panel is 3 people.




b. Two lawyers, one public member (a lawyer will chair)



10. Panel sets the trial and everything needed to set up the trial.




a. Panel chair manages the case




b. Includes ADR, settlement, etc.




c. Rules of evidence are relaxed - like admin law.



11. Panel holds the trial



12. Either side can appeal the result because this is essentially a civil conflict.



13. Sanctions can range from reprimand to disbarment. 




a. Suspensions greater than 6 months require a readmission procedure and gains an automatic appeal to the Supreme Court. - USED TO BE TRUE, NO LONGER.





· Readmissions put the burden of proof on the applicant for readmission.




b. "harmless error" - codified for appeals and review process.




c. Reviews by Supreme Court are de novo.  Bound by the facts present, but not the judgment.

Procedural Rules:


· If the bar feels there is a reason to stop someone from practicing NOW (i.e. immediate need for criminal charges, mental illness, etc), then you can get a temporary suspension pending the outcome of the investigation.



- Person then gets notice of that, and there is an expedited hearing for the temporary issue.


· Bar can also initiate an investigation on their own if an anomaly is reported, even if it's not a formal complaint.


· Bar MUST initiate an investigation of an attorney possibly committing a crime and MUST reported to the proper authorities for prosecution.


· Lawyers and even cops can be required to speak to the Bar or police as their employees.  If it is "compelled", then it may not be used in criminal trials because the 5th Amendment prohibits compelled testimony. 



- However, didn't some case say anything less than jail time was not really "compelling"??  Maybe implied immunity?  



- Rodney King case said that people actually had to be shown to have changed their opinion in order to have compelled evidence excluded.  Courts are split on this, and it is not resolved.


· Beware the letter opinion - non adjudicated opinion is not binding.

_________________________________________________________________

Cases:


In Re Gatti:



· Plaintiff's lawyer in town (Portland)



· Game out of the workers comp bar where, at the time, there was a strong belief that the employers were a bunch crooks, and the doctors and chiropractors where whores who would sell their opinion to anyone.



· AG office had been investigating the plaintiffs side of things in worker comp for fraud.



· Gatti decided to pretend to be a chiropractor in hopes of "getting in on" the fraud and therefore prove it is happening.



· Lies:




- "I am a chiropractor".




- Intentional misdirection.  Gatti admitted to saying he was a doctor and had reviewed many medical records.  His proof: he has a doctrate (J.D.), and reviewed medical records (as part of his attorney practice).  These were counted as lies as intentional misdirection.



· Giving or refusing to give information.  Failure to cooperate with the bar




- Bar can compel testimony against Fifth Amendment rights.



· Don't change positions in mid-stream.



· Eventually this got to be a codified exception to allow government attorneys to participate in undercover investigations.




- Concern about having special rules for certain lawyers (public versus private, prosecutors versus everyone else, etc).




- Concern that there would essentially be two bars, with different standards.



· Constitutional arguments




- Equal protection: prosecuting private lawyer for investigating, but not prosecuting government lawyers who were investigating.  Problem was, Gatti couldn't prove it - he didn't provide any names or details to prove his point.



· Overall, Gatti looses.  Participating in undercover operations were considered lying.




- Reprimanded.


In Re Harris:



· Summarized misconduct: 



· Lawyer accused of misconduct has no right to an appointed attorney.


In Re Tuttle:



· Prosecutor is aware that victim has recanted before trial in a kiddie-sex trial, and did not tell the defense attorney.  After guy goes to prison, it comes out, and bar disciplinary committee looks at the DA who failed to disclose the recantation.



· The harm was determined to be "harm to the administration of justice", not harm because the guy went to prison because the bar could not say that disclosure of this before trial would change the verdict.


State v. Anderson



· Defendant was depositing his own funds out of his trust account, paying mortgage out of trust account and even bouncing checks from trust account.



· Stipulated to facts, but tried to mitigate by saying he couldn't keep track of his own accounts, so he only wanted to deal with one account.



· HIGHEST DUTY IS TO CLIENTS.



· Aggravating factors: prior record of discipline (four month suspension prior for failure to maintain trust accounts - the SAME THING), attorney was member of the bar for 30+ years.


In Re Dugger



· Dugger was somehow made a co-signor on another's account.  Dugger had done previous work for that person - a former client, if not previous client.



· Inter vivos gifts pass title during life.  When person died, Dugger got the bank account because it was a co-account between the two.



· Problem is whether this was a gift - and it turned out to be a large sum, which Dugger didn't know at the time - and client had not been given advice to consult another attorney.



· Dugger's argument was that he didn't know the money was his!  And he wins - says there is no clear and convincing evidence the money was his.




□ And, Dugger was making the same claim in the probate case as he was in the bar disciplinary hearing.  There was no discrepancy.



· Second issue was a boundary dispute.


In Re Overt:



· Middle-end lawyer in Salem.  Multiple complaints. Hired to do an adoption, and biological father was a client (albeit in jail) of Overt.  Overt did not appear to have searched for the biological father.



· Duty for client conflicts: no conflict check and no informed consent.  Need current client conflict checking system.



· Also a complaint on missing the appeal (missed the 30 day deadline), tries to fix it, but does not tell client.  Also doesn't tell client he was unable to fix it, and led client to believe appeal was ongoing.



· Problem was not with the conflict or the appeal miss, but with the failure to inform the client.


Lies versus Fraud:



· Lies: where you say something that is untrue.



· Fraud: when you lie with the intention of someone relying on it, ostensibly for your gain.



· Distinction is the purpose of the lie.

Bankruptcy/Trustee Case


· Purpose of the bankruptcy trustee reports to the judge, and is acting as the trustee of both the bankrupt person and the creditors, ensuring that folks get paid as equitable as possible.


· Lawyer who was trustee had $10k left in the trust account, while telling the judge there was no money in the trust.  Client found out about it when checking with debtors and found out the debts were paid.


· This was considered lying to the trustee, even though there didn't seem to be benefit to the attorney.

Is there an "Unforgivable Sin"


· Assumption was that there was, and it was stealing from clients.


· Is stealing from clients worse than forging a judge's signature on divorce papers in order to engage in bigamy?  Does it matter on the level of rehabilitation?

Two things to look for:


1. Did the lawyer do what he/she is accused of doing?


2. If yes, what is the appropriate sanction?

_________________________________________________________________________________________

Sanctions:


· Evidence of prior discipline is considered for sanctions.


· BUT, prior bad acts are generally not included as character evidence, unless it goes to intent - used to show knowledge that the act was wrong, or intent to do the bad act.


· Presumption is that trial is not bifurcated (i.e. did he do it/what is the sanction are tried separately).  Accused person can request it (usually in cases of really bad prior acts).


· What is the purpose of sanctions?



- Punishment, deterrence. A problem of double jeopardy, though, if the lawyer has been punished criminally for his acts.



- Consumer protection - must protect the public from the person.


· List of things which can be done:



- Disbarment.  Professional death.




□ Dead and mostly dead…  Some states have disbarment you can come back from.  Oregon does not.




□ Oregon can only disbar through Form B resignation or by conviction by Ethics Board.




□ For states who don't have "true disbarment", there still is required a long time (5+ years?) before coming back.



- Suspensions




□ Over 6 months = long suspensions





¨ Special readmission rules apply.  Have to reapply.  Like a DMV revocation, no automatic readmission.  





¨ Conditions of readmission are seeds planted at sanctioning.  Showing of reformation, therapy, addressing the issue.




□ Under 6  months = short suspensions.



- Reprimands or censures.




□ Slaps on the wrists.




□ Need to say the act was wrong and lawyers can not do this, but may be mitigating circumstances which say harsher punishment may not be justified.



- Probation




□ Panel can impose probation - including suspending sentences. 


· Things to take into account (ABA Standards for Imposing Sanctions - good review as well):



- Duty and violation




□ Fiduciary duty




□ Confidentiality Duty




□ Duty for Honesty and Truthfulness



- Mental state  (intentional, knowingly, recklessly, negligently)



- Harm or injury



- Aggravating or mitigating factors.




□ Aggravating: Prior sanctions, non-cooperation in the investigation (bad faith obstruction), submission of false evidence, refusal to acknowledge conduct, vulnerability of victim, indifference in making restitution, illegal conduct (especially use of controlled substance)




□ Mitigation: absence of prior record, absence of dishonestly (I wasn't mean, I was stupid), emotional or personal problem, full and free disclosure, readiness to make restitution, inexperience, character or reputation, physical or mental disability, delay (other than because of the lawyer), interim rehabilitation, imposition of other penalties or sanctions, remorse, remoteness of prior offense.



- Neutral facts, which aren't considered either way.




□ Forced or compelled restitution - neither aggravating or mitigating.




□ Agreeing to client's demand (which was what got you in the hot water to begin with).





¨ Ethics rules are there to protect you from the client.




□ Withdrawal of the complaint.




□ Resignation prior to completion of disciplinary hearings (i.e. Form B resignation)




□ Complainant's recommendations for sanctions.




□ Failure of an injured client to complain.
