I. Design of the procedural system (FRCP 1)

A.
Common law (adversary) v. civil law (inquisitorial)



1.
Common law is decided by judges and juries in court cases.



2.
Civil law is based on legislative rules.  Judges apply the laws, but also control the litigation and discovery in a case – is this a more balanced approach?

B.
Band’s Refuse Removal v. Fair Lawn, p. 3 – judge should not overstep, adversary systems require limited power/impartial judge where attorneys direct the case, government intrusion is limited.

C.
Goals of the common law system – consistency, impartiality, fair day in court, right to be heard.  Perception of fairness in process leads to perception of fairness in results.  (“Established procedures lie at the heart of due process.” Mitchell, p. 151)


1.
Justicability – the ripeness, standing, and mootness of a suit




A.
ripeness – ready to go to trial




B.
standing – real injury and real party (not collusive suits where the system is manipulated by parties who aren’t really adversarial.)




C.
mootness – has the issue become irrelevant? Is it no longer a problem?



2.
Law of remedies – the reward for litigation must be better than other direct in primitive means of redress (exists between substantive and procedural rules)


D.
Federal courts are courts of limited jurisdiction (see end)


1.
Subject matter jurisdiction – limited subject area



2.
Personal jurisdiction – jurisdiction of parties (diversity – 28 USC § 1332 – parties must live and plan to stay in different states and case must be > $75,000)



3.
Choice of law – discussed later

II. Prejudgment relief – TROs, preliminary injunctions, prejudgment seizure (FRCP 64-65)

A.
Prejudgment seizure (FRCP 64?)


1.
Sniadach p. 28
(woman’s wages garnished without even notice – not allowable, violates the 14th without some procedural protections)


2.
Fuentes p. 29 (woman with heater – not allowable)



3.
Mitchell p. 42 (guy with washing machine, transference eliminates lien - allowed)



4.
Fraudulent Transfer Act (prevents D’s from giving away property to avoid its seizure.)



5.
Di-Chem p. 44 (Fuentes back-up, judge needed for fairness in seizure, need quick hearing, need bond which this case has, need proof rather than bare statement/affidavit – not allowed)


6. 
Doehr p. 49 (lien on property due to fistfight, no interest in specific property, no bond – not allowed)


B.
Point is to preserve the status quo – when the process is fair, regular, and gives a chance to respond and deny prejudgment relief (except for certain TRO cases), it is legitimate.  It is usually only used to make sure the D turns up – for claims of commercial obligation or claims on specific property.

C.
Three-part test for prejudgment relief


1.
 What is the handicap to the D? 



2.
What is the risk of erroneous deprivation and the value of additional safeguards (bonds, quick hearing)? 



3.
What is the P’s interest in the asset and what is the government’s interest (cost to do hearing/take property)?

D.
Temporary Restraining Order (FRCP 65(b)) (may be issued without notice if immediate or irreparable loss from adverse party being notified first, or if notice was attempted fairly as possible and should not be required due to fair attempts)

E.
Voluntary dismissal (FRCP 41(a))



1.
Can be dropped by P before either before D serves an answer or a motion for summary judgment.  (limited to first part of action)



2.
First time a claim is dropped, no prejudice.  Second time a claim is brought, in any court system, voluntary dismissal is a judgment ‘on the merits’
III. ADR – Alternative Dispute resolution – courts can’t enforce, but can encourage it pre-trial
IV. Parties (FRCP 42, 17(a-b), 20, 18, 21, 19)
A. SMU, p. 240 (Identification of parties required unless highly personal facts or criminal desires will be revealed – in this case, public censure might be part of bringing the suit)

B. Joinder of parties (FRCP 42, 19-21)

1. Permissive joinder (FRCP 20(b))

2. Kedra, p. 245 (multiple Ds allowed liberally since Ps can’t ID all possible Ds before discovery – period of harassment not to long for claim – judge reserves right to rule on FRCP 20 (b) later)

3. Insolia, p. 247 (Holhbein as different case where multiple Ps allowed cause same injuries – facts too disparate in this cigarette case, confusing to jury – 3 Ps separated to go forward, class action denied)
4. Required Joinder (FRCP 19)

5. Janney, p. 254 (joinder is not required – Shepherd Niles is not in privity with Underwood, joint liability does not preclude the suit because CE would apply only to Niles, not to Underwood, review is de novo as a question of law, Niles could sue Underwood for contribution later)

C.  Interpleader (FRCP 22) – usually used by insurance companies to join cases where they could lose money – allows for joinder of opposing parties where parties would be exposed to double or multiple liability if not joined – single pot of money to be distributed among all claimants by the court
1. Tashire, p. 277 (State Farm insured a truck driver for $20 K and uses interpleader in OR court as to its liability – Greyhound and its driver try to join suit, but is not allowed since their liability is unlimited – only interpleader allowed as to State Farm, other Ds must be in other suits)
2. Interpleader requires complete diversity of parties (P v. D) and $75 K as a minimum liability and venue is residence of all Ds, or where events occurred, or where property mostly is, or where at least one D has personal jurisdiction
3. Statutory interpleader (28 USCA § 1335) requires minimal diversity (2 or more parties) and residence of 1 or more D, nationwide service, and a narrow ability to enjoin other parties

D. Intervention (FRCP 24)
1. U.S. Nuclear Regulatory Commission, p. 285 (in case where uranium mill permit process challenged, United Nuclear, that already has a permit, and McGee-Kerr, which does not, should be allowed to intervene because the 1st would not necessarily protect the 2nd’s interest – permitting going forward is a big deal for one but not the other)
2. Intervention requires an ‘interest’ that will not be met by the parties already in the case.  Examples:

a. Cascade, p. 294 (various as companies have an interest in antitrust suit because competition would keep the price down)

b. Donaldson, p. 294 (individual’s bad reporting to IRS does not give him an interest in keeping the IRS from discovering former employer’s business records (such as his pay)
c. Trbovich, p. 295 (union member can intervene in suit though he could not have brought the suit because of personal interest)
d. NOPSI, p. 295 (City of New Orleans has not ‘significantly protectable interest’ in K case between gas co. and distributor.)

e. Allard, p. 295 (bird interest groups have no specific interest in Indian artifact rights with feathers – old artifacts vs. living birds)

V. Claims


A.
Consolidation and separate trials (FRCP 42) – at court’s discretion



1.
Must share a common question of law or fact to join



2.
To separate, individual issues cannot be divided


B.
Joinder of claims (FRCP 18) (wide open – once parties included in a suit and p. j., s.-m. j., and venue are secured, any claim can be joined to the parties involved

C.
Third party claims and Impleader (FRCP 14) – basically to make the case as big as possible to avoid future litigation – allows Ds to bring in parties who may be liable for damage – derivative liability to D, not P



1.
Clark, p. 268 (D has right to bring claim for damages against repossessors it hired when P sues for these damages – pleading in the alternative allowed – must be based on the same claim but can be different liability theories)



2.
Augenti, p. 272 (Moonie case where deprogrammer charged and church not impled as third party – should’ve brought suit against the parents because there’s no derivative liability of the church to the deprogrammer)

VI. Complaint & Summons 


A.
Complaint (FRCP 3, 4(b), 7(a)1, 8(a), 8(d), 9-12)


B.
Summons (FRCP 4(c), 4(e), 4(h), 4(d), 4(i), 4(l)-(n))


1.
Served by a 3rd party 18 years old or older (could be a process server that does many such – summons and complaint given at the same time)



2.
21 days given to respond to service



3.
Can be given to anyone at the residence of D who is of a ‘suitable age’ (could be 14 years old even)

VII. Pleadings (FRCP 7-12)

A.
Code pleading (Field Code) – plea includes the facts causing the action without repetition and the answer contains only each material denial.


1.
Pleadings are only complaint, answer, reply, and demurrer.



2.
Code pleading is still used in OR – p 82


3.
ORCP 18(a) – must plead ultimate facts


B.
Notice pleading – generalized facts, just enough to give D and idea of the claim, and then discovery is used to determine more specific pleadings (liberal ethos), pleadings and discovery partly meant to define the dispute (FRCP 8(a)2 – must ‘show’ a claim)



1.
Gillespie p. 119 (must show a cause of action – allowed, but amended plea with facts should be accepted)




2.
Conley p. 126 (relaxed pleading – segregation of union due to race discriminatory and not legal, but specific facts not alleged in plea – still allowed)  “a complaint should not be dismissed…unless it appears beyond doubt that the P can prove no set of facts to support his claim.”



3.
Describe and test the P’s claim through FRCP 12 motions 



C.
Specificity of the plea (how much fact/grounds for claim should be alleged?  How much is too much?)



1.
Board of Harbor Commissioners p. 128 (two companies v. US for dumping – 12(e) motion) 




a.
Notice was enough in this case




b.
12(e) is for “unintelligibility rather than want of detail”



2.
Swierkiewicz v. Sorema p. 174 (Hungarian v. French workers in reins. co.)





a.
‘Current’ standards of pleading allow for ‘showing’ only of the plea





b.
McDonnell Douglas applies to an evidentiary, not pleading, standard (p. 176)




3.
Iqbal (handout) (allegations towards Ashcroft and other high officials could not be sustained without more than broad allegations





a.
Return to code pleading?





b.
Bivens action – tort-like suit against federal officials for breach of civil rights, similar to 42 USC § 1983 for state officials





c.
Twombly rule – claim must be plausible, not just probable





d.
Twombly is an anti-trust case requiring heightened pleading – due to qualified immunity of federal officials, this case also requires heightened pleading



D.
Consistency and Honesty in Pleading 



1.
McCormick v. Kopmann p. 133 (woman accuses both another driver for wrongful death of husband and accuses bar of intoxicating him till he drove recklessly)




a.
alternative or inconsistent pleading is allowed – both pleas valid here since she did not know which was true (FRCP 8(d)2-3)





b.
We give P the cost and accusatory benefit of a single trial.




2.
Sanctions can be imposed for deliberate misrepresentation 



E.
Certification by signing (FRCP 11)



1.
Zuk p. 137 (P settled on liability for FRCP 11 and 28 USC § 1927, attorney appealed under lack of knowledge and no bad faith)





a.
Under 28 USC § 1927, bad faith of attorney must be proven, where this case shows negligence at most




b.
FRCP 11 requires only error of law or facts (modified from ‘willful’ violation rule in 1983), which was evident, and attorney’s lack of experience or knowledge is not a valid excuse.





c.
Remanded to determine sanctions just under FRCP 11




2.
If you sign for something’s accuracy, you will be held to sanctions for untruth.



F.
Sufficiency of a claim (FRCP 12)





1.
Mitchell, p. 151 (A&K has no duty to protect truck driver on a frontage street outside their ‘premises) FRCP 12(b)6 dismissal granted




a.
Not a legally sufficient claim even if all facts true





b.
Claim should’ve been modified to say the street was part of the ‘premises’




2.
Liberal pleading rules still hold you to stating claims clearly, especially when they involve new theories of liability 



G.
Heightened requirements for specificity in pleas




1.
Tellabs p. 158 (in a securities lawsuit, due to pad reputation that could result and under the Securities Act, there is a heightened pleading standard)





a.
Complaint must be plausible, not just possible (more than 50% reasonable)





b.
Complaint must show D acted to deliberately or knowingly (scienter) to defraud, showing plausibly the intent of the D in their actions



2.
In other cases, plausibility not required – just under specific heightened standards situations.
H. Pre-answer motions (FRCP 12)

1.
Failure to answer/default – to eliminate proceedings P has abandoned




2.
Shepherd Claims p. 200 (D lawyer not respond in a timely way to complaint, but did not act with the necessary willfulness or contempt to invoke default, or prejudice the P unduly.)


I.
Answer (FRCP 8, 12, 13, 15)



1.
Denials (FRCP 8)





a.
David v. Crompton p. 208 (P’s hand mangled by shredder sold by Hunter, then Hunter purchased by D.  Alleged that D did not have knowledge of whether they were liable for former Hunter products, when they should’ve known they were liable)





b.
Mesirow v. Duggan p. 209 (pleading lack of knowledge when you have reasonable control of the info is an admittance)





c.
Denials due to lack of information should be reasonable.




2.
Defenses (FRCP 12) – see VII. F.




3.
Affirmative defenses/avoidances (FRCP 8(c))




a.
Gomez v. Toledo p. 212 (former police offer sues superintendent for firing without a hearing – though P. did not plead ‘bad faith’ of superiors, D responsible for bringing up qualified immunity as an affirmative defense)





b.
D is responsible for pleading all affirmative defenses (you lose them if you don’t plead them initially)




c.
D has burden to prove affirmative defenses




4.
Counterclaims (FRCP 13)  




a.
If they are compulsory, they must be filed or they are lost forever, and the line between compulsory and non-compulsory is fine.





b.
Compulsory counterclaims arise from the same transaction or occurrence and do not require the addition of parties. (see FRCP 19 and 20 for addition of parties)




c.
A claim is not compulsory if it was the subject of another action in process, or if there is no personal jurisdiction over whoever would be making a counterclaim.




d.
Wigglesworth p. 215 (P sues in federal court under subject matter jurisdiction for freedom of speech violations at union meeting.  Counterclaim of libel and slander at a different event)






i.
Federal court can’t hear the libel and slander claim because counterclaim was not compulsory, i.e., arising from the same transaction.






ii.
Jurisdiction allowed to federal claims that can be piggybacked in counterclaims when they are compulsory (crossclaim can only be joined under supplemental jurisdiction if no s.-m. j. – see below)




e.
D has burden to prove counterclaims




5.
Crossclaims (FRCP 13)





a.
Crossclaims are claims between parties on the same side of a claim – Ds v. Ds, or Ps v. Ps.





b.
Band’s refuse 



6.
Amendments to pleadings (FRCP 15) – allows for liberal amendments to pleadings, even during trial, with the permission of the courts, if there is no undue prejudice to the other party.





a.
David v. Crompton p. 223 (part 2 – where plea of no knowledge was proved to be unreasonable, and extensive discovery allowed SoL prejudice against P, no amendment to plea allowed)




b.
Jacobs v. McCloskey p. 224 (where P brought a claim just before SoL about to run and D did not to answer before SoL as was his legal right, there’s really no prejudice to amending the answer – P wouldn’t have been able to bring the case against a second D even if the initial answer had been correct, since SoL had run.)




7.
Relation back of amendments (FRCP 15(c))




a.
Goodman v. Praxair p. 227 (P allowed to amend claim to include a second D even though the SoL had run – unclear when SoL would run out, D not prejudiced since should’ve been aware of lawsuit against parent corp. who used the same lawyer)




b.
12(b)6 is not usually allowable as a defense against SoL violations





c.
Relation back, like other Rule 15 amendments, should be liberally allowed.
VIII. Investigation (fact gathering without judicial assistance)

1. Corley, p.419 (interviews with court reporter may make people tell truth, but no need for opposing counsel there; not discovery and not discoverable (get it yourself); can’t be used at trial if not a deposition)

2. illegally seized evidence may be valid as part of investigation

IX. Dismissal (FRCP 41)

X. Discovery (FRCP 26-37, 45)
A. Initially an equity-only process, and very limited at first in the US

B. Hickman v. Taylor p. 344 (court describes significance of FRCP adoption of discovery rules)

1. New rules narrow and clarify the issue and ascertain the facts before trial, allowing for fairer trials and more settlements.

2. No more ‘fishing expedition’ cries to avoid inquiries into the facts.

C. Discovery should still be kept in narrow bounds, though 50% of lawyers in Chicago feel they have been able to withhold vital evidence under current discovery rules.

D. In Re Convergent p. 347 (over 1,000 contention interrogatories served to Ps not allowed early in discovery – P has no information to give yet) FRCP 26
E. Discovery should be limited to what is reasonable and cost-effective – it is aimed to gain admissible evidence for trial, and should satisfy common sense and understanding of the expense to the parties)

F. Initial disclosure (FRCP 26)

G. Depositions (FRCP 27-32)

1. wood shedding – practice of lawyer hinting when to answer or when not to answer a deposition
2. Dalkon shield cases, p. 366 (after subpoena sent to corporation, an officer who can answer depositions and interrogatories must be provided (FRCP 30(b)6

H. Physical/Mental exam FRCP 35
1. Schlagenhauf, p. 360 (nine medical exams in for Greyhound driver too much – very invasive, need a court order to support it – vision test might be valid but other 8 tests are not)

2. mental or physical condition must be in controversy

3. moving party must give a copy of the exam to the patient if requested

4. patient must then give the moving party all related exam records

I. Discovery sequence and tactics FRCP 26(d)

J. Challenges of E-Discovery

K. Document Inspection (FRCP 34) – documents in D’s “possession, custody, or control” must be rendered up, including those held by 3rd parties they have some influence over.

1. Societe Internationale v. Rogers p. 354 (Swiss holding company must release bank records in a case to get property back the US seized, even though records cannot be released under Swiss law – court rules they have the influence to get the Swiss government to relax the rules for them.)

2. If document inspection is unwieldy, D may be required to do it (case?)
L. Interrogatories (FRCP 33)
M. Discovery from nonparties under subpoena (FRCP 45(c))

1. Comparable to Rule 30 (depositions) and Rule 34 (requests for production)

2. 3rd parties can be protected against giving documents in some cases

3. 3rd parties can be reimbursed for costs to produce

N. Discovery from corporate parties – to combat confusion on who has knowledge
1. Initial disclosure should include who knows what at a corporation (FRCP 26(a)1(A))
2. Corporations must designate a knowledgeable representative to answer interrogatories (FRCP 30(b)6)

O. Exemption from discovery – work-product doctrine

1. trial-preparation material of an attorney (notes or anything made as opposed to a collection of documents or research) is not discoverable in that form (FRCP 26(b)5(A)

2. Hickman v. Taylor, p. 388 (original attorney, Fortenbraugh, made his notes of the Taylor sinking – these are work product and are not later discoverable as a working point for Hickman, in a later suit, to conduct his own interviews)

3. Upjohn, p. 399 (internal discovery of possible bribes, submitted to the IRS as due by law; GC’s work in finding the bribes can’t be discovered, but specific employees can be asked.

4. In re Shell, p. 409 (CCU explosion; can’t use Shell’s experts and their reports as discoverable – protected work-product; even though cost for Ps to get their own experts, that’s not enough to make discovery possible)

P. Requests for admission (FRCP 36) – to establish genuineness of documents, verify basic facts, and eliminate matters that are irrelevant.

1. Admissions do not need to be proven at trial; can request the validity of a document or other evidence

2. 30 days to admit (or not) once a request submitted

Q. Admissibility of discovery as trial evidence

1. discovery can yield trial evidence, but it must be authenticated (requests for admission, admissibility of hearsay)

2. depositions are admissible under FRCP 32(a)
R. Discovery disputes FRCP 26(c)
1. Courts can compel discovery if moving party first attempted to get discovery ‘in good faith’ 

2. judges often annoyed by parties who don’t give discovery materials

S. duty to supplement FRCP 26(e)
1. if new evidence is found, or an error made, the discovery response must be supplemented

2. can be ‘otherwise' made known to the parties during discovery (i.e., instead of supplementing the response, party could simply give additional information)

T. preservation of evidence

1. ‘spoilation’ sanctions for failure to keep items sought in discovery
2. duty to preserve evidence (for what time period?)

U. discovery abroad

1. Blocking laws to U.S. discovery in some countries

2. Hague conventions require some foreign courts to aid our discovery process

V. Scope and burden of discovery
1. Ross, p. 369 (no discovery of finances until P proves need for punitive damages, agreement for fees with attorney but not specific bills valid, other employees irrelevant; D’s mental condition testing valid cause claim is for mental distress)

2. Coke, p. 374 (discovery of formula refused in suit brought by bottlers to compare two versions of formula (outcome?)

3. Kozlowski, p. 377 (Sears pajama fires, wants records of similar flammable materials (FRCP 34 to inspect or produce docs); use a cost-benefit analysis of production; the person who created the cost (Sears in inconvenient filing system) pays for the discovery)

4. McPeek, p. 379 (case of discrimination, P wants email records; too expensive under cost-benefit analysis because of the old system of recording emails; even if there were incriminating emails, they might have never been stored and certainly probably aren’t now)

W. Sanctions for breaking discovery rules
1. Cine, p. 422 (intent in not cooperating with discovery matters; gross disobedience for dismissal, lesser sanctions for ‘simple’ negligence)

2. x?
XI. Summary Judgment (FRCP 56, others?)
A. Applies to a factual basis (usually after all discovery), as opposed to the pleading basis of FRCP 12 pleading motions (12(b) or 12(c) motions?)

B. 12(d) rule for turning a plea into an SJ ruling when material evidence attached to a pleading (can this be either party?)
C. Don’t bring it early before the close of discovery, or under FRCP 56(f) SJ ruling can be postponed until trial

D. 21 days to respond to a SJ motion

E. Burden of proof before trial (production burden) is on P – can shift to D if there are enough facts that a court must find for the P
F. Both sides may have to show the evidence on their side (non-movant just has to prove there’s a material issue of fact – in some cases can be a bald statement that movant proved nothing)
G. In SJ affidavits, must have admissible evidence given on personal knowledge and showing competence (can be rejected by a motion to strike)

H. Adickes, p. 434 (constitutional claim of state actor (police) denying a right – claim is that police conspired with dept. store/café management to discriminate – since D moves for SJ, they have the burden of production as movants – they must prove nonexistence of conspiracy)
I. Celotex (not read) – (SJ for not proving husband’s contact with Celotex brand asbestos – unlike Adickes, not trying to prove absence of conspiracy, just absence of direct tie of particular D’s asbestos – points out lack of an essential element)
J. In a case where more than specific facts/evidence are attacked, a ‘showing’ of the non-movant’s claim as unproven may include more

K. Matsushita, p. 464 (‘slightest doubt’ test not enough to defeat SJ motion – nonmoving party must have enough evidence to show there’s an issue of fact, rather than ‘metaphysical doubt’)

L. Scott, handout (qualified immunity for state actors means SJ for use of force unless it’s a clear violation of constitutional rights – USC § 1983 – evidence can show clearly that there’s no issue of fact – bad faith claim of P once videotape is seen)

XII. Judgment as a matter of law (FRCP 50) – either directed verdict after 1st party presents evidence or 2nd party responds, or could be JNOV after jury returns a verdict

A. Burden of proof at trial (persuasion burden) is on P – can shift to D if there are enough facts so that a court must find for P

B. Moving party does not have to show the evidence on their side unless the nonmoving party shifts the persuasion burden (may not have to show even then, if they don’t care to do so)

XIII. Pretrial (FRCP 16)
A. usually there are 2 pretrial conferences (or more) – 1st to set out pretrial process, 2nd just before trial (final pretrial conference) to set out trial process

B. Written pretrial order (PTO)  made at final pretrial conference

XIV. Preclusion (is an affirmative defense (FRCP 8(c))– issue or claim that has already been tried can’t be tried again)
A. Res Judicata/claim preclusion (in order to keep Ds from defending themselves against the same thing twice)

1. Definition

a. is a final judgment

b. on the merits.

c. It precludes parties or privities from

d. Relitigating claims that have been heard or could have been heard.

2. Compulsory counterclaims must be included or they are lost forever (RJ prevents such claims from being brought later if not in original suit)
3. Reed v. Allen, p. ? (A gets rents, B appeals and wins; A gets land, B not appeal – B brings suit for land, RJ means he doesn’t get it)
4. usually a judgment is considered final until it is appealed; alternatively, a court can stay judgment until appealed.

5. Manego, p. 1097 (SJ against P for civil rights suit counts as RJ in antitrust suit – P had time to discover antitrust issues pretrial but only found them 3 days prior cause he did minimal discovery, facts are related enough that RJ applies – compulsory counterclaim)
6. Landrigan, p. 1102 (excessive force in police arrest – suit brought and lost – second suit brought for cover-up – set of facts different enough that RJ does not apply)

7. Semtek, p. 1136 (case brought in CA and removed for diversity SJ for SoL – MD has longer SoL and RJ not apply, because was never a fed. Case, but diversity case – if CA laws allow it, it’s ok – SoL usually not on the merits)

8. Article IV – full faith and credit between states on procedures/judgments (does this apply since CA ruling may not be w/out prejudice?)

9. USC §1738 – full faith and credit for state judgments in federal courts

10. What is the preclusive effect of federal judgments on state courts?
B. Collateral Estoppel/issue preclusion (in order to maintain consistency in rulings and authority of the jury)
1. Definition:

a. is an identical issue of fact and 
b. the issue is actually litigated and
c. there’s a full and fair opportunity to bring up the issue of fact
d. the issue is necessary to the previous judgment (not incidental)
e. the previous judgment is final and valid
2. Little, p. 1145 (when prior personal injury suit dropped in appeal, wrongful death action on same accident must accept P was negligent as a fact, even if D is grossly negligent – contributory negligence still applies)
3. Hardy, p. 1150 (asbestos suit 1, Borel, proves negligence of manufacturers – issue of duty to warn not necessarily proven because it’s unclear why the jury found Ds negligent – no offensive CE here, P must reprove duty to warn)
4. Parties in privity/nonparties – D must prove that two parties have privity or fall under one of the exceptions to get CE or RJ – usually no preclusion against nonparties unless:

a. a person agrees to be bound by a concurrent case

b. parties have a pre-existing legal relationship (employer-employee)

c. party gives ‘adequate representation’ to nonparty

d. nonparty has substantial or all control of litigation

e. nonparty is proxy or agent of former party

f. special statutes can foreclose successive litigation

5. Taylor, p. 1168 (similar suits brought by friends don’t count as being ‘in privity’ – nonparties to an initial suit can’t be held by RJ or CE if not ‘adequately represented’ which usually means P knows he’s litigating on behalf of others)
6. Mutuality (means you can’t benefit from CE unless you would’ve been bound by it (party to original suit) – not valid federally, because RJ can be used as a defense even if you were not party to the first suit since both parties had a fair opportunity to present then – see chart below)
7. Parklane, p. 1187 (offensive CE – valid because P could not have joined earlier SEC suit as an individual – trial courts get broad discretion over such motions, but in this case, D’s incentive to defend is high so it’s fair)

XV. Class Actions (FRCP?)
A. Four requirements:

1. numerosity (big numbers of claimants in a class)

2. commonality (common claim/question of facts for all class members)

3. typicality (all/most of class can be represented by a ‘typical’ example)
4. adequacy (representative P has a fiduciary duty to other members of the class)

B. 3 types of class action:

1. if separate trials would preclude recovery for some Ps or would establish incompatible standards for the D with respect to different Ps
2. if injunctions or declaratory (equitable) relief is requested as a class (typically civil rights cases)

3. if questions of law or fact for the group predominate over individual questions and the class action form is superior to other available methods of relief
C. Hansberry v. Lee, p. 299 (no RJ from earlier class action of Burke v. Kleinman, because rights of those against the covenant cannot be protected by those who signed so they cannot be part of the same class)
D. Walters v. Reno, p. 306 (Matthews test? – class action is legitimate for INS trial procedures as violating due process – even though representatives may have admitted to guilt, they still get due process – even though some Ps had adequate notice, commonality is met)
E. Adequacy can be met when facts are not identical; typicality can be met even if reps different than the average class member

F. Castano, p. 318 (all three Ps have very different factual scenarios – completely confusing to jury, no value in class action even though claims similar – all Ps separated into different trials – tort is premature so individual ones should be brought for patterning before a class action would be certified)
G. Class action as certifiable only when liability pattern is established by past individual cases

XVI. Post judgment remedies – damages

A.
Damages – nominal, compensatory, punitive

B.
Piphus p. 64 (nominal damages to secure rights only, declaratory relief allowable, but otherwise you must prove compensable damages and not present it post-trial) 

1.
42 USC §1983 (Civil Action for the deprivation of rights)



a.
Evaluated like tort law where an injury is not always compensable 



b.
Constitutional rights must be violated with a compensable injury resulting

2.
42 USC §1988 (Proceedings in vindication of civil rights; attorney’s fees)



a.
attorney’s fees and expert’s fees are compensable as a part of the judgment for a P.



b.
If the judgment was for nominal damages, no fees are awarded

XVII. Post judgment remedies – equitable relief (for irreparable harm or a lack of an adequate legal remedy through money damages)

A.
Smith v. Western Electric p.82 (workplace smoke issue – remanded for trial, injunctive relief possible but not guaranteed, harm must be proven)



1.
Collateral bar rule – to contest the validity of an injunction, you must appeal – if you disobey the injunction, you are barred from appeal (Walker v. Birmingham, p. 91 – King and others jailed for marching despite an injunction)



2.
6-part criteria for permanent injunction (necessary?) p. 86

XVIII. Post judgment remedies – declaratory relief - ?
XIX. Costs


A.
Venegas p. 93 (att. fees complaint – too high, but contracted - § 1988 does not invalidate contingent fee contracts)


B.
Blanchard p. 94 (P gets extra if contingent fee less than jury award of fees) 

C.
Attorney’s fees – Rule 54(d) – P can get attorney’s fees if they win, D only gets if frivolous law suit filed – usually these fees stay with the parties


D. 
42 § 1988 – fees to prevailing party for civil rights cases, not if damages nominal, basically a public interest issue so that civil rights Ps can secure the best lawyers

E.
§ 1983 – fee is given to the P, not the lawyer
XX. Personal Jurisdiction (what court has the right to rule on issues dealing with you and why)
A. Power theory – sheriff can arrest you to await trial and therefore has jurisdiction (capias ad respondendum) – it is the physical power of the courts over individuals

1. Pennoyer, p. 681 (execution vs. property not allowable in subsequent purchase when original judgment was not quasi in rem – would’ve been valid if property claimed had been seized pre-judgment, would’ve been enough notice to D – substituted service by publication is not enough notice – capias, consent, and status still alive from this case)
2. Types of personal jurisdiction

a. In rem (dealing with property, usually within the state so the state has a right – court has right to try if you are served in the state – any time you have an ‘interest’ in the property and would be able to intervene under FRCP 24 – to allow titles to be clarified within a state – four types still recognized: admiralty libels, forfeiture of a thing to the government, title clearance or registration actions, and settlement of an estate)

b. In personam (dealing with your personal rights, liabilities, obligations, and privileges – if you are a citizen, resident, or domiciled there, state has p. j.)
c. Quasi in rem (mix of the two previous, in personam cause brought against in-state property when p.j. could not be had on the out-of-state individual.)

3. Harris v. Balk, p. 693 (debt can be sued for anywhere – p.j. requirement is only service, but no one pays a debt twice and debt can’t be sued against as a possession – Balk’s rights are served by allowing him to charge Epstein’s judgment against Harris for up to a year)
4. Hess, p. 696 (mailing is good enough service in this case – MA rule says driving on highways equals voluntary appointment (implied consent) of registrar for all cases brought due to actions in a car within MA – right of states to regulate)
5. exceptions to personal service within the state: if you consent to trial (usually by answering if not a special response) or if it relates to a change of status of a citizen

B. Can be no fraudulent inducement of p.j. (i.e., can’t lure someone to state and then serve them, but if they are in-state for ANY unassociated reason, you’ve got them)

C. Burnham, p. 799 (capias still applies even if you visit temporarily and can be served unless there is fraud, force, or you’re there for another court case only – minimum contacts only apply if you’re never in-state to be served – this case has no majority opinion, all concurring – may have to do with ‘air play and substantial justice’, either in a contemporary or traditional sense

D. Minimum contacts theory (you can be served outside your state or a state you’ve visited if you have certain minimum contacts within that state)

1. Two types:

a. specific personal jurisdiction – your minimal contacts relate directly to the suit/cause of action

b. general personal jurisdiction – contacts so strong you can be sued in a state for action anywhere (domicile, residence, citizenship) – see Helicol below
2. International shoe, p. 700 (specific p.j. – enough contacts within state due to employees living and working there in bulk sales and living – even though no official state presence, business gains enough from being there to pay into unemployment fund)
3. balancing test for minimum contacts

a. quality and nature of the in-state activity

b. frequency and duration of contacts

c. continuous substantial nature of the action(s)

d. privilege of protection of state and benefits of using state services

4. McGee, p. 707 (even one contact, insurance company doing business with one individual for insurance is enough of a minimum contact – outlier, possibly bad law)

5. Hanson v. Denkla, p. 711 (purposeful availment of state protections and benefits not present – trustee only worked with investor in-state, did not really have minimum contacts due to FL state protections – suit can’t be brought against trustee for decedent’s control of trust)

6. Stream of commerce usually not enough for min. contacts (see WWVW and Asahi below) – D must have sought to serve the forum market

7. Effects test - Calder v. Jones, p. 736 (editor and writer in FL have liability in CA for libel suit – intentional tort, is ‘aimed at’ CA – effects test adopted in determining min. contacts)

8. Burger King, p. 743 (deliberate activities take place in FL, all negotiations site FL as the power brokers, K says resolution in FL, is upholdable – examine not just contract, but surrounding factors)
9. BK 2-part test of min. contacts:
a. purposeful availment – D must’ve had advantage of state benefits

b. ‘fair play and substantial justice’ in having claim brought in a particular place – reasonable foreseeability of suit in a certain forum by D – burden on D to prove burden to defend in a specific place or that such defense location is unreasonable
10. Asahi, p. 756 (no expectation that suit would be had in CA for Japanese tube company which made a tube for a Taiwanese company’s tire which sold tires to Honda – court says knowledge of chain of distribution enough – court notes modifications were made to fit CA tire standards, therefore the D knew where the tire was going, is more than ‘just’ stream of commerce, which is questionable to establish min. contacts)

11. Helicol, p. 811 (general p. j. not allowed in this case – may have been specific, but P conceded there was not any, so they lost that right – new rule for general p. j. is sufficient contacts to anticipate a suit, no min. contacts – higher standard and contract meeting, money payments, and training of staff is not enough to meet the sufficient contacts test)

E. Long-arm statutes – reaction to minimum contacts test, extends the reach of state rights as far as possible to grant jurisdiction to in-state Ps
1. Gray v. American Radiator, p. 714 (IL statute allows only that injury of tort must take place within state, so both exploding water heater manufacturer and Titan valve can be held liable)
2.  World Wide Volkswagen, p. 720 (long arm statute of OK not extended for people merely driving through the state and suing for tort that occurred there – Ds may have substantial in-state revenue, but it was not enough – P needs to prove there are multiple cars from specific Ds in-state and that all Ds are getting benefits in OK from sales in NY – in this case, unlike Gray, Ds have no knowledge that car might end up in OK)
3. Kulko, p. 727 (dissent in WWVW notes commercial nature of contacts across state lines might be part of min. contacts test – dad’s child support obligations, when only contact is that mom lives in state, don’t meet the test)

F. Rejection of Quasi in Rem (no longer valid for p. j.)

1. Shaffer, p. 781 (shareholder’s derivative suit brought on behalf of company by one shareholder vs. directors – brought under Pennoyer and quasi in rem in DE cause “property” of stocks are “in” DE where company incorporated – court rules no, must use min. contacts test, which is not present here – DE later changes statute to implied consent for directors)
2. some commentators say in rem is always personal as well, but court does not reject in rem jurisdiction in this case

3. in rem still requires ‘actual’ notice because of the effects to a property owner.

G. Consent to suit

1. National Equipment, p. 823 (form K gives consent for representation to lawyer who is the wife of P’s officer – is valid, probably due to the prompt notice the lawyer gives to the Ds once sued)

2. Adam v. Saenger, p. 824 (cross complaint served to P’s attorney is valid service under CA statute – allowed p. j. because P must know about complaint, consent given in first suit)

3. Pasero, p. 824 (in CA, bringing a suit may serve as consent for any later suit within the state arising from the same transaction)

H. Forum Selection clauses (usually enforced)

1. Zapata Offshore, p. 824 (American co. has forum selection clause with Germany company – suit brought in US dismissed as against that right – international trade is reality, must enforce other State’s rights)
2. Carnival Cruise Lines, p. 825 (suit must be filed in FL cause of forum selection clause on the back of the ticket – not fundamentally unfair to Ps)

I. Internet Jurisdiction (p. j. as applied to wide-ranging internet cases)

1. Panavision, handout (federal trademark question as to domain names – no general jurisdiction under Helicol – 3 part test to specific p. j.: 1) purposeful availment (BK), 2) specific nature of activities arising out of forum activities (directed to forum) 3) reasonable and compelling to have suit brought (fair play and substantial justice from BK) – in this case, yes – Calder effects test says the actions were directed towards the industry)

2. 7 factor test of reasonableness from Panavision:

a. purposeful interjection
b. the burden that would be placed on a D

c. conflicts between state sovereignty – D’s state’s right to hear case

d. forum state’s interest in the case

e. efficient resolution of the claim

f. P’s interest in the forum for effective and convenient relief

g. Existence of alternative forums

3. Cybersell, handout (FL flat page internet ad not seeking AZ business, where webpage is passive, does not meet i. j. requirements for suit in AZ)

4. Compuserve, handout (TX D liable in OH when service he uses to sell goods is based entirely in OH – he knew where the service was based and can get there)

5. Pavlovich, p. 766 (no i. j. because more than knowledge of 3rd party torts of individuals is needed to establish purposeful availment – as in Cybersell, more than a stream of commerce knowledge or simply creating a site that interferes with another’s business is needed – as in WWVW the actions of third parties are not necessarily foreseeable – dissent says material was still aimed at the industry and case should fit the Calder effects test)
6. Zippo, p 769 (min. contacts test for i. j. is on a sliding scale from full passivity to interactive and heavily commercial sites)
7. Griffis, handout (no i. j. for Egyptology website slanders and libels – even though D probably should’ve defended her suit, default is not allowed here – Imo 3-part test: 1) intentional tort vs. P 2)P feels the brunt of the harm in the forum state and 3) D aimed the tortuous conduct at the forum state – last test not met, nor is 2nd because there’s no evidence anyone else on the website was from Alabama like the P – not sure cause it never went to trial, so default judgment can’t stand)
XXI. Subject-matter Jurisdiction (fed courts have limited jurisdiction over certain areas of subject matter – civil claims arising from Constitution, federal laws, or federal treaties – also for diversity actions (must be over $75k in damages and be complete diversity of parties except for interpleader which has minimum diversity requirements), but applicable law is state law – see choice of law)
A. If you win but damages are less than $75k in diversity actions, you may lose attorney’s fees or even pay for D’s fees
B. 12(b)1 (lack of subject matter jurisdiction) applies at the time the complaint is filed

C. Mas, p. 851 (wife’s domicile (used to determine if she is a diverse party from her husband, who is French) determined to be in Miss. where she’s from, rather than LA where suit is brought – college and moving around for post grad stuff does not create a new domicile)
D. Mottley, p. 865 (claim brought in fed. court to uphold contract that was revoked due to a federal law – claim did not raise and issue of subject matter jurisdiction for a federal court – P can’t use D’s answer (defense of new fed. Law) to apply s.-m. j.  – should’ve been state case or raised an appropriate issue in claim – well-pleaded complaint)
E. Federal questions within state cases

1. Grable, p. 873 (can state case of title to property, which was transferred at a tax sale, be removed to federal court? – yes, if it involves a question of federal law such as whether service by mail is enough notification of the tax sale out from under a party, or if personal service required – is classic in rem lawsuit, but claim or right of federal law is in dispute so removal is valid)
2. Smith, p 875 (Constitutionality of MO bonds – state law cause of action, but federal question of Constitutionality – test is if it ‘appears’ from the claim that the right to relief is based on federal law)

3. Shulthis, p. 875 (must be more – must be substantial federal issue where federal interest in the case validates federal court hearing the case)

4. Franchise Tax Board, p. 875 (additional test is that case will not disrupt federal and state divisions of power – federal interest must outweigh potential for disruption)

5. Merrell Dow, p. 877 (if removal allowed in a misbranding tort claim when the branding is an FDA regulation, would involve too many suits – should be a state tort claim – FDA rules don’t support individual causes of action)

F. Removal requirements – have 30 days to file notice of removal request after you get notice of suit – P then has 30 days to remand to state court for a lack of subject matter jurisdiction – there are 30 days for a remand or motion also if something is discovered or comes up differently

XXII. Venue (another restriction on what suits can be brought in what places beyond jurisdiction – since fed. Jurisdiction rules have been relaxed, this has increased – which specific court within a system can hear a case? – can be removal or dismissal for it)
A. Bates p. 831 (is there venue for a suit when a debt claim that was forwarded and not in the proper form is grounds for a suit – court rules grounds are there, knowledge of forwarding process means D should know letter would be forwarded to another jurisdiction – if they did not want a suit there, they should’ve said not to forward the letter)

B. Forum non conveniens (P manipulates the system to keep the for a under control – usually a question of how much burden placed on D – probably only applies to foreigners in a suit now)
C. Piper Aircraft, p. 837 (case where crash happened in Scotland, most of parties Scottish, suit brought by random office in CA against US manufacturer of plane – not necessarily any evidence of equipment malfunction – transferred from CA to PA where D is, then dismissed - court says yes, better venue is Scotland for access to crash site, wreckage, and witnesses – may not be an overwhelming weight of public interest for Scotland, but PA’s interest even smaller)

D. Gilbert 2-part test of FN:

1. private interest factors of litigants

2. public interest factors of forum

XXIII. Supplemental Jurisdiction (court has power to hear state claims when there is an associated federal claim arising from the same case or controversy: common nucleus of operative fact – each state claim must have supplemental jurisdiction to be added – includes all types of joinder or intervention of parties – is a doctrine of court discretion, not P’s rights, so can always be denied by court without error)
A. exceptions to supplemental jurisdiction requirement: 1) when Ds are made parties under FRCPs 14, 19, 20, or 24 or 2) when Ps made parties under FRCP 19 or 24 or 3) under federal court’s discretionary authority for a novel or complex state claim, a state claim that predominates over federal issues, when all federal claims are dismissed, or other compelling reasons
B. Types of supplemental jurisdiction:

a. pendant claim jurisdiction (§ 1331 – once you’re in federal court you can bring any related state claims – Gibbs below)
b. pendant party jurisdiction (§ 1331 and 1332 – originally used to bring in non-diverse parties – can also be used when the $ requirement for Fed. Court is not met – §1367)
c. ancillary jurisdiction (collateral claims and parties can be included – now based solely on FRCPs 13, 14, 20, and 24)
C. § 1367 adopted Gibbs and pendant claim jurisdiction

D. Before §1367 pendant party jurisdiction was typically not upheld – court very hostile to extension of pendant parties – see Exxon-Mobile below
E. Gibbs, p. 888 (Labor Management Relations Act preempts most labor union state tort claims – since picketing and violent assault are the basis for both LMRA and K interference claims, pendant claim j. is valid – common nucleus of operative fact)
F. Exxon-Mobile, p. 896 (diversity jurisdiction for Star-Kist cut girl – can relatives latch on to this claim and not meet the $ requirement? – Mobile distributors join in a class where only one P meets the minimum $ claim requirement - §1367 opens supplemental jurisdiction to absolute constitutional limits – other parties AND other claims can be brought)
G. Exxon-Mobile overrules Clark (p. 893 where aggregation of $ of claim for all Ps not allowed – each P must have high enough $ damages individually) and Zahn (p.893 where in class action even if one P had a high $ damage claim, others must also meet to be included in the class)
XXIV. Choice of law
A. Rules of Decision Act (§1652), p. 289 of FRCP (what law do you use to judge a case? Always state law if there is state law – originally applied only to positive (statutory) law)

B. Swift v. Tyson, p. 924 (positive law will be followed, but not state common law – federal judges get to define a federal common law)

C. Erie RR, p. 925 (P picks federal court for diversity because PA common law makes him a trespasser but federal courts could rule differently – swift is now reversed, because S. Ct. finds RDA should apply to state common law as well for 3 reasons: 1) initial interpretation of statute was incorrect after historical research into time 2) unfairness inherent to this interpretation seen in Black & white taxi case which gives the advantage to out of state parties 3) federal courts were usurping power they didn’t have which is a Constitutional violation and against state sovereignty)

D. Rule Enabling Act (§2072) (FRCPs can’t abridge any substantive right, but once they take effect they are KING over state procedural rules)
E. Sibbach, p. 970 (because FRCP 35 and 37 are rules of procedure, P  must submit to a medical exam even though state gives her a right not to submit – FRCPs are KING)

F. York, p. 935 (can a state SoL be avoided by bringing a federal case? –  Is there some federal law that overrules state common law even though there is no federal common law at Erie? – no, state rule has primacy if it determines the outcome – “outcome determinative” test)
G. Cohen, p. 941 (bond is required by state law for stockholder derivative actions – FRCP 23 does not preclude the bond, so is held to be without conflict with FRCPs – is outcome determinative because if no bond (P can’t secure one), no suit)

H. Ragan, p. 942 (does SoL run by state law or federal law? – again, there is no state and federal law conflict – SoL tolls in KS from date of filing AND service – federally, FRCP 3 says SoL tolls at filing and then there are 120 days to serve (FRCP 4) – it is outcome determinative and there is no conflict)

I. Byrd, p. 947 (in SC judges decide if worker is statutory employee and precluded from a 3rd party suit under worker’s comp., but federal judge allows jury to decide – valid for 3 reasons: 1) jury ruling is not a denial of state-created substantive rights but is merely a form and mode of enforcing rights (procedural) 2) character and function of federal courts may not be altered for diversity cases – 7th amendment considerations for jury decisions – may not be outcome determinative for certain 3) jury and judge might decide the same thing, and then there’s no violation of York)
J. Hanna, p. 953 (special MA service requirement for executors not a bar to using FRCP 4 instead – two parts: 1) modifies York even when no FRCP applies – aim of Erie is to prevent improper forum-shopping and inequitable administration of the laws – look at outcome determination at the time of filing – balance state and federal rules by looking at the reason for the state rule and seeing how federal practice meets this reason 2) Erie doesn’t void the authority of the FRCPs – federal courts are sensitive to state procedures if there is no conflict, but if there is a true conflict of procedure, FRCP wins – federal rules have limited power but are superior state procedures)
K. Burlington, p. 968 (case of 10% charge added by statute for frivolous appeal when D loses – FRAP 38 says discretionary fining, so 10% does not allow for judge’s discretion – SoL can be substantive and procedural (state law wins) but this is procedure ONLY, FRCPs are KING – fine reversed)
L. Walker, p. 974 (Just like Ragan, statute tolls before service but after claim filed – no conflict of law, so state SoL upheld – further support for Ragan, Cohen, and York)

M. Gasperini, p. 977 (photos lost, full damages given to P, and then appeals lowers it on review – appeals used NY ‘deviates materially’ test rather than older and federal ‘shock the conscious’ test for reviewing damages – S. Ct. finds the review is barred by the 7th Amendment, but sends it back to the dist. court to have them review JNOV using the ‘deviates materially’ test to put dist. and cir. courts in the right places)

XXV. Trial process (textbook p. 524, Jury FRCPs 47-51)
A. Jury selection – FRCP 47 (voir dire – see and say process – dismissal for bias – federal jurors are from a larger geographical area than state ones usually – 28 USCA § 1870 gives you 3 peremptory challenges to a juror without cause)

B. Opening statements (summarize the trial process and present a theme)

C. Presentation of evidence 

1. primacy and recency – juries remember the first and last things you say the clearest – tell bad evidence in the middle in a good way

2. evidence and witness testimony presented in a question and answer format to avoid irrelevant stuff and give other side time to object – objections usually call attention to the missed question

3. FRE (Federal Rules of Evidence) 401 makes any evidence that has some tendency to make a fact more or less likely relevant

4. FRE 403 says relevant evidence can be excluded if it is less valuable than the risk of unfair prejudice – also allows court to keep the jury from learning something that would make them judge the case on a matter not allowed by law
5. FRE 404 forbids character evidence

6. competence of parties who actually saw events

7. hearsay not allowed

8. some relationships with witnesses, like husband and wife, are privileged – can’t be made to testify against the other party, but is allowable if wanted

9. objection is required to disclude any evidence

10. JML

D. Argument (lawyers limited to fair comment on evidence, no new evidence, and no personal beliefs of lawyer allowed – merely a summing up)

E. Instructions (where most appeals come from – both sides submit instructions and judge chooses what is closest to the law – can be his own words or combination of both sides)
F. Jury deliberation and verdict (must be unanimous – 6 jurors for civil and misdemeanors and 12 for felonies – jury nullification is when the jury reaches a verdict and ignores the law – if jury can’t decide, D wins because P didn’t prevent enough of a case)
G. Post-trial motions and judgment

XXVI. 7th Amendment right to a jury trial (wording looks back at the precedent of English common law as of 1791)
A. Beacon Theaters, p. 533 (suit between local theaters for declaratory judgment and antitrust treble damages suit – D wants a jury trial for the equity declaration as well as the damages counterclaim so that his claim will not have CE after judge’s decision – court says law takes precedence due to FRCPs and Declaratory Judgment Act – only in the rarest of cases where P’s equity would not be protected by hearing the law side first would right to jury trial be voided – mandamus)
B. DQ, p. 541 (mandamus – damages included with injunctions but is called ‘accounting’ cause restitution and accounting are equitable actions – D still has right to jury trial because really damages are losses – a legal remedy is never incidental and always gets a jury)

C. Tull, p. 561 (punitive damages for dumping are close to public nuisance, so action is legal not equitable – in determining if remedy is equitable or legal, the nature of the relief sought is more important than the historical analogue – jury decides if act was a violation, but judge still determines the amount of damages – no 7th Amendment right to $ amounts)

D. Tull test of 7th Amendment right to a jury trial:

1. find a historical analogue to the action at English common law and see if it’s equitable or legal – if you answer the question here, don’t need to go to part 2

2. look at the nature of relief sought to see if it’s equitable or legal – usually based on whether there’s money damages or not, but not always – back pay and restitution are really the only equitable $ remedies
E. Teamsters, p.565 (uses Tull 2-part test – part 1 was not a majority opinion as to which history was the best analogue, but part 2 is met because only $ were requested and are not restitutionary, but compensation damages)

XXVII. JML/JMOL (FRCP 50) and Judicial control of the verdict (old directed verdict and JNOV combined into a single form – does not have to be at the close of all the evidence – to get a JML after the jury verdict, you must have made at least one JML motion before the case is submitted to the jury for a verdict)

A. Galloway, p. 596 (Directed verdict is Constitutional because it’s basically an extension of demurrer that preserves the judge’s power if not the specific demurrer process – in this case, dismissal appropriate because there’s too much of a gap in the evidence where the wife could’ve presented – burden in on the P to prove total disability – dissent says demurrer was risky and this dismissal usurps power for judges)
B. Lavender, p. 611 (case under FELA should not have been reversed by appeals – evidence jury finds on does not have to be substantial – as long as there is ANY evidence for a jury’s decision, the ruling stands and should not be reversed by a higher court – S. Ct. MO reversed based on a lack of substantial evidence for case saying it should’ve been a directed verdict for D, which was considered a breach of JML by the S. Ct.)
C. Burden shifting – Summers v. Tice and DES cases – where P not at fault for not being able to prove cause-in-fact, burden shifts to Ds to prove they are not liable

1. Guenther, p. 624 (in tire exploding scenario, injured party may not have the best testimony for his case – gap is not big, unlike Galloway – market share theory is not used here, but is persuasive – since D made 75% of the tires used in the shop, it’s most likely that D cause the explosion)

D. Motion for a new trial – Ahern, p. 632 (jury’s verdict not against the clear weight of evidence, or based on false evidence, and not a clear miscarriage of justice, so dist court does not need to grant a new trial – circumscribed review of circuit courts still looks at possibilities behind jury verdicts though not supposed to really ‘judge’ them)
XXVIII. Verdicts (remitittur is constitutional but additur is not )
A. Special verdicts (FRCP 49(a)) (judge asks jury specific questions of fact and makes a verdict from the answers – you waive the jury right to trial of any fact not presented as a question before the jury retires)
B. General verdicts (FRCP 49(b)) (jury returns its own verdict but this can also include specific questions, usually for the purpose of RJ or CE on an issue – if question answers inconsistent, the court determines what is really meant in accordance with the verdict – if verdict contradicts the answers, the jury must retire again and resolve the conflict – must object to conflicts before jury is discharged or you lose your right)
C. Whitlock, p. 661 (police brutality suit won as to individuals but not as to Constitutional violations and is appealed – must be special verdicts case, otherwise right to appeal lost because no objection to verdict – jury might have given punitive damages as a deterrent, not a violation of P’s rights, making all the special verdict answers consistent)

D. Delaval rule – jurors can’t impeach their own verdict – what happens in the jury room stays in the jury room – Iowa has separate rule for extrinsic or overt acts, as opposed to those that ‘inhere in the verdict’

E. Tanner v. US, p. 679 (drunk or stoned jurors ok – you weren’t promised a perfect trial)
F. Sopp v. Smith, p. 672 (CA S. Ct. denies request for new trial based on juror affidavit after he drove to the site of the accident to see it for himself – only CA exceptions to a juror not being allowed to impeach his own verdict is if he lied at voir dire or if verdict was random, not judged)

G. Huchinson, p. 673 (CA S. Ct. overrules Sopp and previous cases to follow the Iowa rule – bailiff’s coercion of jury is valid to get a new trial and juror testimony as to bailiff’s conduct can impeach the verdict)

XXIX. Appeals (limited right to appeal, many don’t get reversed anymore though high in patent law, unpublished cases can be cited, but have no stare decisis authority, only persuasion – must be a final judgment before an appeal will be granted with some exceptions)
A. Bowles v. Russell, p. 1021 (statutory time limits, unlike procedural rules, limit jurisdiction – even though judge gave convict a 17 day extension to appeal, by law there were only 14 days allowed and D should’ve known that – no mandamus cause what could judge be stopped from doing? – judge has absolute immunity, but D’s lawyer could be sued for malpractice here)

B. Moses H. Cone, p. 1034 (K to build breached, hospital sues in state court to say they aren’t liable for costs, and contractor sues in federal to compel arbitration – federal case stayed by judge pending state case – appeal allowed because parties effectively put out of court – still a right to get arbitration without the CE of the state case – stay not upheld)

C. Quackenbush, p. 1031 (insurance setoffs are a state issue – remand of trial to state court is appealable, just like stay is appealable, because it puts parties effectively out of court – not an exception to the final judgment rule but an edge of the rule definition)

D. Collateral Order Exception

1. Cohen, p. 1036 (3 rules for COE: 1) collateral rights to the claim 2) importance 3) independence of the right from the final judgment – district court doesn’t enforce NJ bond order in stockholder derivative action – is appealable because not the same cause of action, but director’s rights to bond protection are important for avoiding frivolous suits)
2. Will v. Hallock, p. 1037 (Customs case dismissed under exception to waiver of sovereign immunity in the Federal Tort Claims Act – D says the bar of the act (§ 2676) bars a later Bivens action against the individual customs agents, but court does not allow – S. Ct. says it’s not even appealable because it’s not a COE – simple claim preclusion does not have the high value that absolute or sovereign immunity, states rights, or double jeopardy have to give COE)
3. COE 3-part test:

a. order must determine the disputed question

b. order must resolve an important issue separate from the merits of the action

c. issue must be effectively unreviewable on appeal from a final judgment
E. Nystrom, p. 1058 (Federal circuit case – patents and trademarks review court – §1292 (b) and (c) allow questions of law to be certified to this appellate court, but usually only for rare cases because the circuit court normally denies these appeals – in this case, judgment in case is not final since counterclaims 1-17 were not resolved, so it’s sent back to district court for lack of jurisdiction
F. Will v. U.S., p. 1068 (criminal case where judge demands U.S. production of list of testimony relied on and who gave it which may be against rules of criminal procedure – witness list is not given in criminal cases – mandamus filed, P says judge regularly violates procedural rules – 7th circuit first denies, then grants mandamus on review for no known reason (judgment not explained) – S. Ct. remands to circuit for explanation, because not evidence to support mandamus here, no pattern of abuse proven that was alleged to by U.S.)

G. Appeal must have standing – must be a real injury to the party, and must be the same party who was sued initially (Bender, p. 1091 – school board member has no standing to appeal ruling board as a whole did not appeal)
H. Notice of appeal must be within 30 days of when final judgment entered (U>S> has 60 days to file an appeal instead)

I. At federal court, the entire court record is sent, along with your special documents – at state court, you must designate the part of the record to be sent to appellate court
To add – Ely p. 962?
Also add rule 61 – harmless errors that don’t affect a case outcome are overlooked
Also add, if jury can’t decide, D wins because P has not presented enough of a case

Cases not used:

Kothe v. Smith, p. 19 – doctor appeals sanctions imposed on him for not settling a lawsuit in pre-trial, though he settled one day into trial

Welge v. Planters/Lifesavers, handout – no SJ for P not ‘taking into account’ other reasons for jar to shatter…like elves.  Strict liability and accident itself evidence of negligence
Jones v. GM, handout – Portland cop exposed to car yuck and SJ given cause says preexisting allergy = no recovery – S. Ct. OR reverses
Moitie, p. 114 – even though others in similar combined suits win on appeal, since these two Ps tried to bring a second claim in state court, RJ applies)
IRS, p. 1154 – since IRS law changes each year, there can be no RJ for suits brought as to previous years – even CE when there’s no relevant legal IRS change, due to public policy or other reasons)
Blonder-Tongue, p. 1189 – defensive use of CE – Ps can’t relitigate the same claim against different Ds
Klotz, p. 273 – pork cooker (Superior’s machine) suit for trichinosis – can 3rd party claim against the college she attended’s cafeteria be derivative under rule 14?  
Kane, p. 698 – state’s right to force people to sign and appoint an agent for process service in order to use highways – danger of cars and state’s interest in regulation of rules and safety allows
Keeton, p. 738 (only state where SoL has not run is valid jurisdiction for claim – large circulation of responsible paper in that state)
Gordy, p. 738 (13 paper subscriptions in CA, though story did not mention P lived there or CA at all, was enough for p. j. on NY paper)

Woods, p. 943 (Miss. door-closing statute must be upheld – if out-of-state corporation did not designate someone to be served with process on their behalf, they can’t bring suit within the state – outcome determinative test of York)
Mason, p. 993 (diversity case where Miss. state law would not allow for damages in defective wheel when there’s no privity between user and manufacturer – dismissed for this, but appeals remands to trial on dicta in Ladner case where S. Ct. Miss. said they might be willing to use a more modern no-privity standard if the case ever came up)
Curtis, p. 557 (originally is equitable action under Title VIII but later compensatory damages added – D has a right to a jury, unlike Title VII claims which are restitutionary and therefore equitable – this is an ordinary civil case, unlike the administrative union stuff in the Jones case)
Random notes:  

1) At trial, P has burden of production AND burden of persuasion.

2) Compulsory counterclaims must be included or they are lost forever

	Suit 1
	A v. B
	A v. B
	A v. B
	A v. B
	Won suit

	Suit 2
	A v. C
	A v. C
	C v. B
	C v. B
	Wants CE

	CE valid?
	Yes – A had
opportunity
	No – no defense opportunity
	Yes – maybe, broad discretion
	No – no defense opportunity
	If you lose, CE applies


Erie doctrine:

RDA – fed. Courts follow state law

Swift – federal courts only follow positive state law

B&W – unfair, ridiculous

Erie – RDA includes state positive AND common law

York – how do you know when to apply the state process or the state substantive law? Use the outcome-determinative test – use the state procedure when using the federal procedure would change the outcome

Ragan/Cohen – no FRCPs used instead of state process – no conflict between federal and state policy so ‘both’ state and federal procedures used

Byrd – 7th amendment influence of the right to jury trials – use balancing test (state v. federal purpose) instead of outcome-determinative test

Hanna part I – modifies the York test – twin aims of stopping improper forum-shopping and the inequitable administration of laws

Hanna part II – FRCPs overrule state procedures – the importance of the state service procedure still exists, but FRCPs are KING due to the lengthy and federal process to validate them

Hanna part II test:

1) is there an FRCP?

- if yes, use Byrd – balance state and federal interests
- if no, use Erie – York/Ragan/Cohen – apply state law/state rights to see if there’s a conflict – Hanna part II says judge on fairness

