I. Formation of K – Offer & Acceptance
- Offer + Acceptance + Consideration = K

A. Nature of Assent

1. Assent determined by whether and/or when a party has agreed to do something.

2. Who decides whether/when K is formed? Judge and jury?  Question of law or fact? What test is used by the court?
3. Embry v. Hargadine, p. 381 – Employment K expired – was there a verbal renewal? – Is a reasonable person std. of whether K was formed, and here clearly met that K was formed.
4. Lucy v. Zehmer, p. 385 – K to sell land valid and specific performance allowed – test is what reasonable person in the position of the non-breaching party would have reason to know (Did Lucy know Zehmer never intended to sell and was only drunk?)

5. Subjective meeting of the minds test no longer valid, but usually returns the same results as the objective reasonable person test.

6. Can be a matter of law if facts are not in dispute.

7. Should the trial judge or the appeals court have the final say as to what is objectively reasonable?  Who knows the situation better?

8. Tilbert v. Eagle Lock, p. 397 – K for benefits is cancellable at will, and can refuse to pay benefits even if not cancelled – court says yes to 1st and no to 2nd – K is for employee goodwill and therefore employer is bound to perform on uncancelled K.  

B. Offer

1. Is an expression of willingness to K – creates a power of assent.
2. Other party must also express assent to identical terms (acceptance).

3. Restat. 2d § 24 – “An offer is the manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it.

4. Differs from preliminary negotiations by:
a. Language (was the language that of an offer or promise? – ‘will sell’, ‘offer’, ‘promise’ vs. ‘quote’, ‘ask’, ‘am interested’).
b. Was the proposal made to one other party or a group?

c. How clear and definite are the terms?

d. Does the context suggest a particular meaning for the words used?

e. Overt manifestations trump hidden intentions – reasonable person test of whether there’s a K (matter of law).

f. Intent of the parties can also influence the matter outside the writing itself (matter of fact).

5. Lefkowitz, p. 404 – Ads are typically not offers because made to the general public not an individual, but here the specifics of how many are available, who will get it (first come), and the exact price, make it an offer – Objective test applied to say ad makes no distinction between men and women, but P had more knowledge which should be taken into account for the objective test.
6. Courteen Seed, p. 407 – quote out of the blue is not an offer, but in response to a request for prices it probably is – ‘not an offer’ language might be enough to trump this, but not present here – court wrong.
7. Fairmont Glass Works, p. 409 – quote for 10 car loads is an offer despite the acceptance requiring ‘first quality’ glass and later specifications of quantities of each type within ‘good faith’– mirror image rule does not here apply.

8. Offer is made when the power of acceptance is given, or when a reasonable person would think the writing is a willingness to enter into a K immediately upon acceptance.
9. How definite are the terms?  How does history apply?
C. Acceptance

1. Means excercizing the power granted by the offer.

2. Offeror is master of his offer – his terms must be followed to the letter and he can establish the way it is to be accepted, including time limits.

3. UCC § 2-206 – unless explicitly indicated, the offer can be accepted in any reasonable way.

4. Silence is usually not acceptance

5. Ardente v. Horan, p. 418 – K to sell RE not ever accepted – letter to complete sale includes disposition of certain personalty items, which is considered a counter-offer – could be avoided if offer was simply signed and returned and personalty items taken up separately.
6. Eliason v. Henshaw, p. 421 – offer by buyer specifies return method and is time-critical – delivery of acceptance to the wrong place is not valid, especially since notice of acceptance was so delayed – court relies on place issue, but is really a question of time (buyer should’ve included a time limit on acceptance).
7. Allied Steel p. 423 – Indemnity K making P liable for it and D’s negligent employees – not signed until after installation begun, but work begun is another type of valid acceptance, so indemnity binding.
8. White v. Corlies, p. 426 – despite asking P to ‘begin at once’, D never got an acceptance back from the P – bid estimate is not an offer, but asking for work to begin is, which was revoked before acceptance – no recovery on K, but could be reliance recovery for goods purchased.
D. Duration of offers – terminating the power of acceptance
1. Four main methods:

a. Passage of time

i. Can be specified in offer (offeror is master of his offer)

ii. If none specified, offer expires after a reasonable time.
b. Rejection by the offeree or a counteroffer by the offeree

c. Revocation by the offeror

i. Direct

ii. Indirect

d. Death or incapacity of either the offeree or offeror

2. Whether or not a communication is a legally valid acceptance is determined by a reasonable person test as to the recipient.

3. Akers v. J.B. Sedbury, p. 430 – Oral offer to resign is not accepted at meeting – no express time limit to offer, but court rule is that reasonable person would expect the offer to expire at close of meeting – could be considered a rejection of offer here since meeting continued as if offer had not been made – could also be argued that ‘acceptance’ was really a counteroffer because it was effective immediately, nto on 90 days’ notice.
4.  Vaskie, p. 435 – settlement offer in ins. case is accepted 1 mo. After SoL has run – no implied expiration of offer, especially in light off varying SoL determinations in tort cases – D should’ve revoked on SoL running.

5. Caldwell v. Cline, p. 440 – letter offer dated 1/29 giving 8 days to accept – construed against the drafter, therefore since no specific date given, offer is valid 8 days after received (2/2), not sent – acceptance on 2/8 or 2/9 by mail valid.

6. Davis v. Jacoby, p. 447 – Offer to leave everything in will for caretaking accepted only in lost letter – no performance occurred before death to indicate acceptance, but reliance on the K has occurred (job changing, moving expenses, etc.), and later performance made – duty to write a new will is considered a valid obligation under the K.
7. Bilateral vs. unilateral Ks – 1st accepted upon writing, 2nd can only be counted as accepted upon performance.

8. Brackenbury, p. 453 – Letter asking for caretaking in exchange for property upon death is a valid offer – Could be a bilateral K binding both parties to perform – other option is this is a unilateral K where D only obligated to perform after P finishes the job (in either case, P has right to property in D’s trust until death, provided no breach of caretaking).

9. Petterson, p. 456 – Mortgage K made to reduce amount owed if paid off in a lump sum – is a unilateral offer that can only be accepted by payment on or by a certain date – here before payment tendered at door, D says he has sold the mortgage and therefore cannot perform – is a valid revocation before acceptance.
10. Baird, p. 463 – subcontractor’s bid is a valid offer, but a general contractor simply using the bid does not imply acceptance – if acceptance was intended, could have made K conditional upon acceptance of the contractor’s bid – here revocation prior to acceptance is valid, therefore no K was made.

11. Drennan, p. 465 – Can now rely on an offer and have it be irrevocable if used – reliance on subcontractor’s bidding means even if no valid acceptance, can be a promissory estoppel reliance recovery.
E. Option Ks

1. Often interpreted as irrevocable offers – price buys a time period in which to accept.

2. Even if consideration for option is low, when time period is short, it’s usually held to be valid.
3. Marsh v. Lott, p. 444 – option to buy RE is upheld, even though consideration was small (25 cents) – hard to determine the value of an option, especially one for only a few months.

4. Restat. § 87 (1) – Short-term option for nominal consideration is valid; long-term option for nominal consideration is probably revocable.

F. Bargaining at a distance

1. Acceptance is effective upon dispatch – everything else is effective upon receipt.

2. Adams, p. 473 – Offer misdirected, but acceptance prompt – question as to how long offer is open is interpreted against the offeror and his wrong sending – acceptance valid despite wool being sold to another.
3. Worms, p. 476 – RE option K is accepted upon dispatch, since an option is basically an irrevocable offer (other states say it is only effective upon receipt – offeror’s notice controls)

G. Form K formation

1. Typical process of sale of goods is fraught with uncertainties:

a. Purchase order – seen as an offer to buy goods – specifies price, quantity, description, and delivery

b. Response (invoice or sales acknowledgement) – seen as an acceptance of the offer – identical on all the main terms, but may be discrepancies in the boilerplate language (limited liability)

c. Goods are accepted by the buyer and later there’s a problem – who’s form controls?

2. Common law ‘mirror image’ rule: If forms do not contain the same exact terms, there is no K, but performance can make a K. (no K after (b), but K after (c))

3. 3 problems addressed by UCC § 2-207:

a. “Mirror image” problem – when boilerplate terms are not exact, is there a deal?  Whose terms control?

b. “Welcher problem” – when no performance yet made (only (b) met), parties can renege on the deal

c. “Last shot problem” – If part (c) is met, is the last form sent a counteroffer that was accepted?  Is this fair?

4. 3-4 routes valid for fixing these problems:

a. Route A – (b) is not seen as a counteroffer, but as an acceptance only if the specifically bargained for terms are in agreement (if bargained terms disagree, no K) – counteracts the mirror image rule and the welcher problem.
b. Route A prime – where K is already formed, but written confirmations differ from each other, confirmations are valid as they agree with the oral or earlier agreement/K.
c. Route B – retains the counteroffer for offeree if an acceptance is made expressly conditioned on additional terms – brings back the mirror image rule, but only in very narrow circumstances – usually offeree must show they don’t want to deal without the added terms.

d. Route C – applies only if there is no K under Routes A or B, but goods are transferred anyway – K is binding as to the terms agreed on and any gap filler provisions of the UCC.

5. Additional or different terms under UCC § 2-207 – 3 theories:
a. Different terms do not become part of the agreement, but additional terms do, unless 1) acceptance is expressly limited to the terms of the offer 2) they materially alter the K or 3) they are objected to within a reasonable time after notice of them is received.

b. Different terms, based on Comment 3, should be treated the same as additional terms – very unlikely to become part of the K as different terms probably would materially alter the K.

c. Knock-out rule – If the offer and acceptance have different terms, they knock each other out of the K and the K thus consists of agreed-upon terms and those that would be implied in law (warranties) – similar to Route C

6. Diatom, p. 503 – case is a little reversed from normal, since seller is the offeror – makes SoL on warranty recovery benefit seller as acceptance was not conditioned on longer recovery by the buyer – court hesitant to allow this, so knocks out both warranty terms, even though buyer had no explicit SoL for warranty (therefore probably not ‘different’ terms) and allows statutory 4 year SoL to rule.
7. Diatom reversed – if buyer is the offeror, case becomes much more clear – seller’s 1 year SoL for the warranty is an additional term, governed by UCC § 2-207 (2) – as a materially altering term, it would not be allowed in and the statutory 4 year SoL for warranties rules.
8. Should different terms be implied?  White says no.
9. Hill, p. 515 – terms as to 30-day warranty and arbitration of disputes is valid even though not given until after purchase – P had the ability to discover warranty terms before purchase and did not – since K is not between merchants, should UCC § 2-207 (2) even apply, or should the additional terms just fall out as proposed terms never accepted?

10. Step-Saver, p. 518 – Box-top license is not a valid condition of acceptance of the product, despite ‘acceptance by opening’ clause – additional terms never became a part of the K as they would materially alter the K.
II. Interpretation of K terms and duty to perform

A. Parol Evidence rule (If the writing is the K, then it is the K, and evidence of prior discussions is irrelevant and inadmissible)
1. 4 tests of when the writing is the K:

a. 4-corners/appearance test: when it looks like the K, it is the K.

b. “Naturally separate” test – Restat §240 – when it looks like the K, it is the K, unless the challenger to the K proves the extrinsic (outside) agreement would naturally and normally be separate – then evidence allowed as part of a separate K – hard to prove, because if it was worth suing, why not put it in the writing?
c. UCC § 2-202 Comment #3 – when it looks like the K and the defender of the K proves the extrinsic material would certainly be (or should’ve been) included in the writing, and that it would be unreasonable not to include such a part of the agreement in the writing – puts the burden on the defender to prove the challenger is lying about what was agreed to orally.
d. Corbin’s test – evidence is admitted unless it is proven that when there is no credible evidence that the extrinsic material happened, or when it is clear that any pre-K bargaining or agreement was overridden by the writing.
2. Judge decides whether or not the rule is used and whether evidence is admitted, and which test is used.  

3. Time frame of the K, knowledge and experience of the parties, etc., may influence if parol evidence is admitted – subjective standard of what it is reasonable to include in the writing vs. by oral agreement
4. Mitchell, p. 654 – removal of ice house is not in the writing and is therefore not valid – 4 corners approach – also would not be a part of the K under the Restat. rule.

5. Dissent – RE K as different from agreement to tear something down on another piece of land – should be agreed to in a different K 

6. Masterson v. Sine, p. 658 – option to repurchase RE where land may have originally been intended to stay in the family – parol evidence allowed because an option would typically not be part of a deed (Restat.), though making the option ‘non-assignable’ could easily put it back into the writing even of a deed.
7. Baker v. Bailey, p. 665 – water use agreement clearly states that it functions only as to the Baileys, so no contrary understandings of the parties will be admitted.
8. Even when parol evidence excluded, fraud holds valid, as does any evidence that might help to interpret the K terms themselves.

9. Eskimo Pie v. Whitelawn Dairies, p. 682 – where there is ambiguity, parol evidence can be included as part of an objective interpretation of the terms, not of the parties subjective intent – here there is no ambiguity (test is plain meaning ro common use) as to what ‘non-exclusive’ means on its face, but D has the chance to prove the term is latently ambiguous.
10. Pacific Gas, p. 678 – indemnification clause and whether it applies only to 3rd parties’ property (by intent) or covers the P as well (on its face) – all evidence admitted unless the judge can determine the K’s meaning from its terms alone (what test is this?) – here plain meaning of text conflicts with classic 3rd party terms of most Ks, so allows for ambiguity and therefore parol evidence is allowed.

11. Gold Kist, p. 672 – clearly hauling K is not ambiguous because Gold Kist had ‘no obligation’ to use him – D wants 4 corners or Restat. rule, and P wants the Corbin rule – could also have analogized the situation to the UCC, making it the D’s burden to convince that the ‘exclusive’ right of P to haul must have been included in the writing to be valid.  
B. General Principles of Interpretation

1. Mutual meanings: when both parties think a term means the same thing, that meaning rules (Restat. §201)

2. What happens when one party defines a term of the contract differently from the other party?

3. When one party had no reason to know and the second did, the unknowing party’s interpretation rules – When both parties have no reason to know, K might not be binding.
4. Berke Moore v. Phoenix Bridge, p. 699 – plain meaning as to ‘concrete surface’ is ambiguous, so testimony allowed as to the estimate and the intent of the parties – since both intended ‘surface’ to include onlyt eh top surface, that’s what controls.
5. Turner Holdings, p. 702 – ‘under consideration’ is not ambiguous – no evidence allowed of D’s internal interpretation of meaning – use usual meaning, which includes the company not available at the time but eventually purchased – a more clear cut process for what is under or outside of consideration would be better - channeling function of form.

6. Once evidence is admitted under the parol evidence rule, its force is attributed to the regular order of interpretation below.

C. Interpretation of terms

1. Order of interpretation

a. Express terms

b. Course of Performance

c. Course of Dealing

d. Usage of Trade

e. Gap Fillers

2. UCC §2-202 Comment #2 – assumed that the course of prior dealings between the parties and the usages of trade were taken into account in making the writing, and therefore because a part of the writing though not explicitly stated – The course of performance, similarly, is the best indication of what the parties intended the writing to mean.  

3. All 5 parts of interpretation are considered together when they are reasonably not in conflict

4. Unlike the parol evidence rule, even when in conflict, all of the evidence is looked at as a whole, then prioritized. 

5. Nanakuli, p. 709 – evidence allowed under the ‘usage of trade’ theory to show that locally (place, vocation or trade), price protection is implicit in every K, even if only asphalt and not aggregate evidence allowed – also under ‘course of performance’ because such protection granted in two previous cases, though amount of increase much smaller – harder to get around explicit ‘posted price’ term.
6. Because such evidence is objective, not subjective, it is not held to the parol evidence rule.  

D. Gap Fillers

1. Especially in longer Ks, may be a problem with new issues arising that were not thought about, or if they were considered there was no way to resolve them upon drafting.  

2. Haines, p. 721 – NYC water supply K for providing sewage treatment and extending sewer lines is not held to extend to an whole new plant, simply to continue existing treatment – might have come out better if NYC had asked for something less than a terminable at will K – length of time (as long as NYC wants the water) and scope of act (all those currently served by sewer) evaluated.
3. UCC § 2-204(3) – even if terms are left out of a K, it doesn’t fail for indefiniteness if 1) the parties intended to make a K and 2) there is a reasonably certain basis for giving an appropriate remedy.

4. Haslund, p. 725 – where employment K included salary and stock options, only nominal damages allowed because no real proof of the value of the company and therefore of the stock (more likely to be zero than millions, but no certain basis for a remedy) – usage of trade would’ve been better evidence of what kind of options typically given, but not given here by either side.

5. SW Engineering, p. 729 – case where initial oral price reneged on, recovery still allowed for the amount of the later K that was signed, even though terms of payment weren’t agreed on – they are not essential to recovery here, esp. when cover validly used.

E. Good Faith

1. Is implied in every K, shaping the content of the duty to perform up to a certain standard

2. Interpretive issue of where we draw the line between legal rights and personal anger or dissappointment

3. Four explanations of what it means:

a. The spirit of the agreement

b. Excluder/Summers – any bad faith act by one of the parties should be excluded from protection – it’s all about what is bad faith, and anything that’s not bad is good.

c. Certain implied limits on the literal meaning of the terms (can’t be extended to protect things beyond that literal meaning)

d. Not an independent duty to be good, but a set of specific contractual duties and obligations.

4. Fortune, p. 734 – employment K involves certain bonuses for sales where termination and sales terriroty transfer is at-will – highly factual determination, but here the timing of the termination right after a big sale, the size of the bonus itself, the $ atypically paid to support staff as a bonus, the lack of a reason for termination, his need to support his kid at 61, and no history of bad employment lead this to be bad faith.
5. Midland v. O’Bryant, p. 742 – cop’s employment K does not include a good faith protection to at-will employment, unless the employer asks the employee to commit a crime
6. Feld, p. 747 – bread crumb K for all output doesn’t mean D can decide it’s too expensive and just stop producing at all – UCC § 2-306 says output K requires some output in good faith – cancellation clause would also require a specific process for cancellation outside the good faith issue – impracticability might change the test, due to high costs
7. Pillois, p. 750 – K to pay expenses and reasonable price for securing a perfume sale K – D pays expenses, but not anything further, which court says is a breach, since the perfume K was obviously of value if signed – should pay for that value, and any payment probably would’ve sufficed.
III. Conditions on the duty to perform

A. The duty to perform is conditioned on a particular event or occurrence – the duty does not exist until the event, and there can therefore be no breach until the event.

B. Used to allocate risk, for quality control, coercing performance (ins. premiums), and to establish a time sequence for performance

C. Balance the freedom of K with extreme potential for forfeiture by one of the parties and a large windfall to the other.

D. Express Conditions

1. Example – RE K where B’s duty to buy is expressly conditional upon him securing a loan of a certain amount at a certain interest rate.

2. Merritt Hill Vineyards, p. 761 – where ins. policy is a requirement of RE closing, a failure to secure such a policy is a condition of performance, not a promise to perform – worded and intended as a condition – recovery for deposit, not consequential damages – obligation to make a reasonable attempt to get ins. might be a promise.
3. Kent, p. 763 – house case with Reading pipe, suit for final payment – UE remedy is limited because builder/P is the breaching party – no real difference in value of pipe so final $ given – issues of why pipe important, and whether there are ever strong enough express provisions to allow such a big recovery.
4. Failure of an express condition can also be excused by the protected party to allow performance, but then there can be no recovery for a breach of a condition
5. In most places, if express conditions don’t allow recovery, restitution is easy to receive, and vice versa.

6. Brown-Marx, p. 768 – duty of bank loan secured on leases up to a certain values and amounts – since this is an express condition, no recovery for substantial performance – not a construction K – not a forfeiture, just a lower loan, and no windfall to non-breaching party.

7. Howard v. Fed. Crop Ins. p. 775 – is clause preventing removal of tobacco stalks a promise or a condition – more likely a promise because regardless, proof of damage is a condition of recovery – recovery on ins. limited by difficulty incurred in proving loss due to no stalks – court attempts to minimize the windfall for ins. companies.

8. Luttinger, p. 787 – RE sale conditioned on buyer getting certain terms does not imply duty to attempt multiple loans – due diligence of loan apps made with lawyer’s knowledge is enough – seller D’s offer to pay part of the loan does not negate the condition, even if equivalent.

E. Satisfaction conditions as express conditions (see chart below)

1. Gibson, p. 779 – painting commissions at P’s insistence – K conditioned on D’s satisfaction – after 1st painting, he won’t look at others – express condition means no recovery despite forfeiture – any obligation to look at later paintings?  PE recovery? Fine line.

2. Forman, p. 781 – RE K with seller loaning $ to buyer conditions loan on satisfaction with credit report – sale rejected due to credit that’s not bad – trial ct. uses objective std. of finance-based analysis, meaning buyer prevails – appeals says condition is a personal (taste) inducement to sign, but because of bad faith attempt to renegotiate before signing, buyer still wins – dissent says conditions mean there never was a K, and no bad faith either

F. Excuse of express conditions

1. Modification – for additional consideration, the K terms are changed in order to make the deal go through.  

2. Estoppel – If you induce someone to rely on your oral or otherwise insufficient waiver, you may be estopped as to the condition being waived (ie, proof of loss verbally waived by ins. agent)

3. Express waiver – Something that’s non-material can be waived verbally

4. Election/Implied waiver – If you elect not to stand on a condition and act like it doesn’t matter (and don’t inform the other party of the condition), it’s waived – non-waiver provision in Firebird case aimed at this

5. Interpretation – Whatever was done may be held as close enough to fulfill the condition

6. Prevention/hinderance – The situation currently intereferes with fulfillment of the condition

7. Impossibility – Under the circumstances, the condition can’t be met

8. Equitable Relief (Ignore/Override) – Even if there is no reason to waive the condition, some courts won’t enforce it – issue of large forfeitures

9. Hanna, p. 791 – ins. for death case where body not recovered until after 6 mo recovery period lapsed – duty to notify promptly is interpreted to support the freedom of K, esp. since evidence hard to find after 6 mo. – alternatively could be excused by interpretation (dissent – notice duty starts from when death known), implied waiver (ins. send proof of loss form) or impossibility

10. CT Fire Ins. v. Fox, p. 795 – proof of loss required in 60 days and specific provision indicates ins. agent’s investigation does not impliedly waive this condition – after 60 days, letter waives the time req. from proof of loss – court finds that in addition to letter which is invalid, agent did much more than investigate, and that authoritative role implies his oral waiver is valid.

11. JNA Realty, p. 799 – inattention to lease renewal notice date means tenant can’t be ejected with late notice unless substantial burden to owner in finding a new tenant – equitable recovery for improvements tenant made – is it really a forfeiture in this case?

G. Other Forfeiture/Windfall Approaches

1. Can include the excuses of express conditions above, as well as 1) interpreting the condition as a promise, 2) restitution 3) defining the condition as an unconscionable penalty instead of as liquidated damages, 4) construing the condition as a ‘convenient’ time of payment, 5) using reasonable dissatisfaction as the test for satisfaction conditions, 6) looking at substantial performance or material breach 7) examining the possibility of divisibility or severability and 9) allowing for the possibility of cure

2. These can also apply to implied conditions, but the standard of the amount of forfeiture is higher for express conditions.

3. Wilson v. Scampoli, p. 850 – broken TV rejected and asks for $ rather than repair or replacement – warranty revokes absolute right to reject, so repair must be allowed – perfect tender rule overcome by K terms – may be an issue with the right to cure if TVs are regularly non-conforming – here court decides that for minor issues, repair is cure despite a possible reduction in value as a repaired vs.a new TV
4. UCC § 2-601 – Perfect Tender Rule – if the goods fail in any respect (not perfect), buyer may reject the whole, accept the whole, or accept any commercial unit and reject the rest – if seller thinks tender will be acceptable, but then it is rejected, he has a reasonable time further time to cure
5. UCC § 2-608 – Revocation of Acceptance – if a non-conformity substantially impairs the value to the buyer, and it was accepted on an assumption of cure or a lack of discovery before acceptance due to difficulty or seller’s assurances, it can be revoked within a reasonable time after discovery of the flaw and before any substantial change in the condition of the goods.
6. UCC § 2-606 – when buyer has accepted

7. UCC § 2- 508 – seller’s right to cure

8. Hubbard v. Utz, p. 853 – installment K so perfect tender does not apply – substantial impairment used instead of simply non-conforming tender – here several shipments of potatoes don’t meet the #1 or #2 standard, and can therefore be individually rejected for substantial impairment – might also be a total breach of the K since large number of shipments might impair the value of the whole.
9. UCC § 2-612(2) – buyer can reject an installment if it is non-conforming in such a way that substantially impairs the value of the installment and that impairment can’t be cured.
10. UCC § 2-612(3) – if one or more installments substantially impairs the value of the whole K, it is a breach of the whole K – look at length of K, and evidence of other installments being the same (weather, various samples)
H. Implied Conditions – implied in fact or constructive/implied in law
1. Implied in fact example – Grain sales K provides that seller is to deliver grain to a port designated by buyer.  Seller’s duty to deliver is conditioned on buyer’s designation of a port

2. Constructive example – Roofing K specifies the use of 30 year shingles by the roofer.  Owner’s duty to pay is conditioned on substantial performance.

3. When the parties don’t specify the order of performance, what assumptions are made?  

4. Goals to interpretation of implied conditions: 1) facilitate the exchange 2) keep one party from extending credit to the other if the K can work without extending such credit 3) if credit must be given, who best can offer it? 

5. Preference for constructive & concurrent conditions – especially when a time is specificed on one side, it is assumed the other side will perform at the same time.  

6. Can stalemate when no one is willing to tender or assume the risk first, but escrow accounts can handle this problem.

7. Cohen v. Kranz, p. 814 – RE deposit is not returned even though there are issues with title prior to sale – issues could have been resolved by closing date, so buyer’s pre-emptive rejection means they forfeit the deposit as the breaching party, and D is absolved of the need to prove an ability to tender.
8. Stewart v. Newbury p. 817 – unclear if construction payments to be made monthly or some other time – jury says payments ‘at a reasonable time’, but appeals says only substantial performance induces a duty to pay, which is here not met, but if D had stopped P from performing, recovery of bill would be allowed.
I. Quality of Performance
1. May a breaching party recover on a K?

2. May a breaching party recover in restitution?

3. May an injured party refuse to pay?

4. May an injured party terminate the K and sue for damages?

5. In order to make a fair result, constructive conditions facilitate the K and examine the quality of performance – substantial performance and material breach examined.

6. Plante, p. 821 – construction K substantially performed but with significant errors, and therefore only partially paid – even if substantially performed, contractor still liable for damages occasioned by his minimal breach – combines two theories of recovery, diminished value by K price-current MV and cost to repair – total to P contractor is amt owing on K + additions make in writing – diminished value and cost to repair f different items.
7. O.W. Grun Roofing, p. 825 – rorfing case where re-roofed twice by still streaky in color – is the roof just keeping rain off, or aesthetic value? – Can’t be redone without doing the whole thing – contractor might win on restitution if roof not actually replaced – no UE because roof she actually got is no ‘better’, or because replacement of current roof will actually occur.

8. Walker, p. 828 – Lease of sign to eventually be turned over is not met on ‘clean and repair’ terms – is not a material breach, therefore is not a condition to paying rent – you can clean it yourself and charge the owner, but no ability to stop payment or other K duties.

9. Promise to pay and promise to maintain are independent of one another – failure of one does not cause the failure of the other, even if one or the other is a material breach.

J. Severability
1. John, p. 832 – if the K is entire, forfeiture for the sign company is rent, and windfall to the buyer is the use of the 5 correct signs, and issue must be decided on substantial performance/how material the breach is – if divisible, limits forfeiture/windfall by making each sign and its rent a separate promise – determined by K terms and outside evidence to be divisible – could also be determined based on the substance of the breach and forfeiture amount.
2. Carrig, p. 836 – 20 out of 35 houses is not substantial performance, but if divisible, recovery allowed (significant loss to builder if not divisible) – severable due to house-by-house terms of K, mortgage process, and % built payments – if smaller performance made, divisibility impinges on freedom of K by enjoining breaching party to perform – may be non-divisible if min number for subdivision to work.
3. K & G Construction, p. 838 – digging K where ‘dozer damages wall, breaching ‘workmanlike manner’ clause of K – damages allowed for partial breach, though not material – work for 1 mo. is condition precedent to payment of 1 bill which is condition of further work – where payment withheld until damages paid is not material breach because there’s no obligation to pay for the month when the K breached – allowing D to continue to perform means P considered breach partial not full, leading to a further obligation of D to work and P to pay in the future – real breach is D leaving the job.  
K. Anticipatory repudiation and Prospective Inability to Perform
1. What happens with the promise has concerns that the promisor will not be able to perform at the appropriate time?

a. Does the promise have an immediate action for damages?  What damages?

b. May the promise suspend his own performance if any of it is or will be due before the promisor is to perform?
c. May the promise make a substitute K without breaching the current one?

d. Must the promise remain ready and able to perform in order to have a cause of action?

e. What concerns are sufficient? The words of the promisor?  The conduct of the promisor?  Other circumstances?

2. Hochster, p. 859 – can the courier recover before his performance is due when the D has said he is no longer travelling? – performance is here rendered ‘impossible’ by the rejection before it is due, so recovery allowed – second K allowed as cover, and excused from performance by D’s inability to perform – duty of D to not prejudice the other party, and whole point of K to secure future performance through security of both – under UCC or Restat., rumors of another hired courier could allow for assurance claim vs. D.
3. Hathaway, p. 864 – no anticipatory repudiation where the performers actually showed up via an irregular train – frustration of purpose not allowed because winter in V to be expected – better be correct on repudiation if relying on it – alternatively, could ask for assurance that musicians would arrive.

4. Magnet, p. 866 – Summit’s nonpayment was a material breach, and therefore Magnet’s suspension of performance or cancellation of K would be allowed – asking for reasonable assurance fo future payment also valid – Summit’s cancellation is a total breach allowing for recovery
5. Greguhn, p. 873 – in ins. K nonpayment, only past payments can be sued for, as only these are breached – others must be sued for later, despite possible anticipatory repudiation by ins. – dissent says this si a breach of the whole K now, should not make P suffer calculable loss based on life expectancy, esp. when ins. could go out of business.
IV. Cessation

A. Invalidity and other related defenses

B. Mutual mistake

1. Restat. 2nd § 152 – Mistake is:

a. a basic assumption on which a K was made

b. that has a material effect on the agreed exchange

c. and the reisk is not allocated to the injured party by 1) K, 2) conscious ignorance (effect of dumb people/not inspecting or taking care to know), 3) or by the court, on policy grounds

2. Factors to weigh for mistake:

a. size of the mistake

b. amount of consideration (does the allocation of risk indicate risk-taking behavior or unconscionability?)

c. fault, knowledge, or reason to know the other party is mistaken

d. stupidity of the injured party
e. promptness of discovery and any possible change in position

3. Lack of reason to enforce mistaken Ks:

a. Morality

b. Honoring promises

c. Bargain (risk allocation)

d. Reliance

e. Unjust Enrichment

f. Preserving the status quo

4. Each of the past three is an overlapping method for determining mistake
5. Defined as an erroneous belief not in accord with the facts (not including improvident actions, an actual change in circumstances, or misunderstanding)

6. Unilateral mistake is the mistake of only one party, and is less likely to result in a K being voided or held not to have been made

7. Mutual mistake is the more common kind where both parties share in the mistake (although one party may more significantly benefit from it.

8. Sherwood, p. 881 – cow case where seller (D) says mistake is value of cow, because D got only the beef value of the cow – P says was a unilateral mistake, and he thought the cow could be bred – court says new trial to determine if mistake of cow breedability was just material to the K or the substance of the K – dissent says neither could know for certain and P should not be penalized for his good judgment – only real mistake would be that both parties thought the cow was farrow but she was really with calf.
9. Sellers often have a higher duty to disclose than buyers due to their familiarity with the goods
10. Wood, p. 887 – no rescission, both parties take a risk on the worth of the stone – recovery of item only allowed on fraud (not here due to initial rejection of buyer), or mistake of which item actually sold – not knowing what the stone is not mistake, but a valid valuation for the unknown (court not going to mess with the consideration each party gives).

11. Lenawee, p. 888 – property sold as rental property, but septic issue means it is condemned instead and can never be remedied – is a mutual mistake, and the substance of the K as an income-generating property – however, since both parties innocent, which can best handle the risk? – as-is clause in K means buyer has the risk (duty to inspect); if no clause, implied warranty means seller has the risk – if the defect was obvious or should’ve been obvious to the buyer, the detriment would be irrelevant and could not be a mistake.
12. Noroski v. Fallet, p. 896 – phone release as to accident damages with ins. valid? – offer an acceptance failure becausae what is orally offered is not what is actually received – mistake is that both parties think the full extent of the P’s injuries are known, which later is untrue (therefore P wants more money) – is there an issue of conscious ignorance?  Also issue of D not following their own policy in getting the signed waiver or having it on the back of the check.
13. Shrum, p. 902 – heifer issue as misunderstanding or mutual mistake – here seen not as mistake, because parties differ in K understanding rather than operating under the same misunderstanding – should be parol evidence on ‘cows’ instead – real argument is no K vs. breach by mistake with damages.

14. Unilateral mistake – like mutual mistake and unconscionability together.

15. Triple A Contractors, p. 906 – bid error of subcontractor means no recovery of deposit for bid – even on a suspected error, there’s a duty to be careful in your bid – could be an issue of windfall for D because they didn’t suffer from the lost bid, just had the next lowest person do it – promptness of notice of wrong bid – other places, clerical errors count as valid mistake allowing for recovery, where easily distinguishable from errors in judgment.
16. Donovan, p. 909 – where paper’s mistake as to used car price in ad, even though it’s a valid offer and accepted by tender of payment, will not enforce it – unilateral mistake not enforced where ‘unconscionable’ – allocated duty to buyer by court because ordinary negligence not enough to make K enforceable as there’s no legal duty here – is it really unconscionable?

C. Impossibility, Impracticability, and Frustration

1. Should they be treated like mistake?

2. What does a promise mean?

a. no matter what

b. only if everything is anticipated

c. perform unless there’s a significant unanticipated change

3. What factors should matter?

a. Expected? Foreseeable?

b. Preventable?  By whom?

c. Insurable?  Best party to do so?

d. Can drafting solve the issue? Who should have the burden?

e. Who can best take the hit? Fishiness of size in relation to consideration.

4. Should any excuse be all or nothing?

5. Impossibility is a misnomer – you can K to do the impossible, if you think you’re able to do so at the time of promise (unlikeliness is your own stupidity)

6. Really is about the level of difficulty and the intended difficulty at the time the K was formed – looking for an extreme change in circumstances
7. Taylor, p. 918 – where K for concert and hall burns down, P can’t recover for reliance or out of pocket advertising or other preparatory expenses – don’t want to double-hit D for loss of theater – is implied condition of continued existence of theater.

8. Mineral Park, p. 933 – gravel K to use what’s on land for bridge’s concrete aggregate – only half of allotted amount used due to the rest being underwater and costly to retrieve – Recovery of what actually taken allowed, but K term of ‘availability’ interpreted based on impracticability of taking any more from below water table – could also be an issue of interpretation, promise to fill entire estimate by landowner, or mistake

9. Transatlantic, p. 935 – shipping K where suit for impossibility of a certain shorter route – K not for this route, but for any delivery, and success means it was not impossible – K price accepted but shipper (P) wants more; would’ve been better to refuse, but that risks any recovery – 3 part test:

a. Is there a change in circumstances (here yes, Suez closing)?

b. Where is the risk allocated by the K or custom (foreseeability of danger in area puts risk on shipper to insure or charge more for the route)?

c. Did the change make the K impracticable (here no, despite higher cost because of shipment arriving)?
10. Restat. 2nd §265 – Discharge by Supervening Frustration

a. After K is made and
b. One party’s principle purpose

c. Is substantially frustrated

d. Without his fault

e. By the occurance of an event (the non-occurance of which was a basic or tacit assumption on which the K was made)

f. Then the remaining duties of the parties are discharged unless language (of the K) or circumstance indicate the contrary
11. The problem here is not that performance is impracticable or impossible, but that what the party is to receive is worthless or at least significantly reduced in value by the occurance

12. Usually the paying party is the one protesting of frustration

13. Courts are less likely to use this theory, since buyers are often dissatisfied with some aspect of a purchase.
14. Krell v. Henry, p 946 – although the K itself for the day use rental only does not mention the parade viewing specifically, purpose of the K clear from the housekeeper’s descriptions, the ad, and indicated by the use restrictions.
15. Lloyd, p. 950 – D has no valid frustration claim here since WWII was foreseeable, along with rationing – in addition, other car sales nearby are doing well and D admits it was just the location that was the problem – frustration might have been valid under the Pearl Harbor attack itself, but also issues of many leases being invalidated is not what the court wants.
16. Downing, p. 954 – no frustration when sale of restaurant doesn’t include precautions with bar (anchor tenant) leaves – should’ve included it in the K – issue of foreseeability for inexperienced buyer not here because he was originally a half-partner and knew the business – also had equal bargaining power as to K terms

17. Smith, p. 955 – frustration met where burning of major space eliminates the purpose of the lease – no way to use leased space as entire store – excuse clause for burning of the leased space is evidence does not implicate a need to include burn provisions for primary space in lease.
Gibson/Forman Dissent
Forman Majority
      Trial Ct., Forman
1) What is the std.
     Expression of 

Honest or good 
      Reasonable 
for satisfaction? 
     dissatisfaction

faith dissatisfaction
      dissatisfaction
(when is it enough?)





2) Problems with 
     Illusory K or no K:

Chance of 

     Destroys freedom
this type of K

     leaves a huge potential
forefeiture, results
     of K– jury, not 



     for forefeiture

hard to measure
     party, is evaluator

3) Used when

     K has not really been
Taste, fancy, or art – 
     Mechanical fitness 




     formed – satisfaction
preference issues
     or marketability



     equals acceptance



4) How it should be
     “This is not a K unless
“Satisfaction is a 
     “Satisfactory to 

drafted to apply 
     and until X accepts” – 
decision that is 
     X”

under each category
     otherwise this becomes
personal to X and X




     a Forman majority issue
is the sole arbiter – X’s








determination is final








if made in good faith

