I. Intentional Torts (liability only exists if D invaded P’s interest by choice.  Knowledge that a certain outcome is very likely can equate to intent.)
A. Battery (intentional touching that is harmful or offensive)

1. Dual intent – must show intent to touch and intent to cause harm/ be offensive

2. Single intent – must only show intent to cause touch
3. Vicarious Liability – employer is liable for torts committed by an employee while on the job (Fisher case)

4. Ghassemieh v. Schafer, p. 9 (intent to touch includes objects which will touch between two people or will cause a touch to occur, as in the chair being removed from the teacher)

a. Under this case, dual intent would be met – joke could be seen as offensive, if not harming
b. Under this case, single intent is met since removal of chair directly cause teacher to contact with the floor.
5. White v. Muniz, p. 17 (intent must involve comprehension that contact will be offensive under dual intent.  Incapacity due to youth, age, or illness is taken into account)

a. Is a personal with mental illness able to appreciate the offensiveness or harm of a contact?
b. Jury must decide if a certain case meets intent to harm, but in some cases, there will be no understanding of harm, and therefore no intent

6. Garratt v. Dailey, p. 14 (intent to touch must also involve comprehension that contact will occur.)
a. Especially in case of youth and object touching, some contacts will not be anticipated.
b. In some areas, children of a certain youth cannot be liable for battery because they are considered too young to understand that contact will occur due to their actions.

7. Fisher v. Carousel Motor Hotel, p. 18 (touching can be anything connected with a person, including his plate.  Fear of direct contact is not necessary, as long as the (indirect) touching ends up being harmful or offensive.  In this case, no harm, just offense at embarrassment.)

B. Assault (1 – intentional threat or intent to do bodily harm. 2- apparent ability to inflict harm 3 – immediate apprehension of contact) 
1. Vetter v. Morgan, p. 21 (Words-not just actions-can be an assault when coupled with the reasonable apprehension of harmful or offensive contact)

2. Cullison v. Medley, handout (assault as right to be free of apprehension of a battery.  Jury must decide if Medley clutching at a gun and threatening Cullison verbally would constitute a reasonable apprehension of immediate injury, including potentially being shot.)

C. False Imprisonment

1. Herbst v. Wuennenberg, p. 23 (does one woman have the ability and intent to physically stop 3 guys from leaving the entryway of her apartment building?  Court finds no.)
2. McCann v. Wal-mart Stores, handout (false imprisonment can include a claim of lawful authority – in this case, a claim to have notified the authorities is enough.  Also, in some cases, there must be an attempt to leave confinement – repeated attempts to go to the bathroom are enough.)
3. Restraint must involve confinement in a narrow sense – the size of the confinement matters and must include some sort of boundary.
D. Intentional Infliction of Emotional Distress – IIED (1 – conduct must be outrageous.  2 – there must be intent to cause distress or a reckless disregard for actions that will cause distress.  3 – P must suffer severe distress that is provable.  4 – The outrageous conduct must be the actual and proximate cause of the distress)
1. Courts initially find that when there are other real damages, IIED can be allowed because the risk of fictitious claims is low.  

c. Crisci, p. 30 (insurer’s bad faith refusal to pay is enough)
d. Knierim, p. 30 (threat to murder husband that was carried out was enough)

e. Siliznoff, p. 30 (threat of trash association to hurt individual driver and damage his independent truck was enough)

2. Chuy v. Philly Eagles, p. 32 (doctor’s testimony was not believed, therefore he had a reckless disregard for his actions in regards to Chuy.  Single intent only in this case – egregious conduct of doctor necessary to prove tort, as well as overcoming the higher threshold allowed for freedom of speech.)
E. Trespass to Land (includes every intentional unauthorized entry upon the land of another – no actual damage is necessary – very strict tort)
1. Amphitheaters, p. 37 (light invasion is circumstantial and non-tangible, would make scope of trespass too broad)
2. Martin v. Reynolds Metal, p. 40 (recategorizes light entry in Amphitheaters as trifling, rather than light not being trespass as a ‘type’ – particulate matter and random atoms can be trespass if the force or energy of them is strong)

3. Trespass v. Private Nuisance (first protects exclusive possession, second protects use and enjoyment, SoL is different for each)

4. Harm is not a requirement of trespass – Reynolds case is troubling for that reason – nominal damages only if there is no harm, some situations ‘de minimus’  - intrusion so minimal that court won’t recognize it
F. Trespass to Chattels and Conversion (Intentional interference with another’s personal property and substantial (intentional) interference)
1. Pearson v. Dodd, p. 25 (Senator Dodd’s records were not personal property but held due to his office, not conversion or trespass because not deprived of use of documents, no special value such as copyright)
2. Conversion considers the: 1) extent and duration of control (interference/dominion) – most important factor, 2) D’s intent to assert a right, 3) D’s good faith, 4) harm to P, 5) expense or inconvenience caused

3. some courts examine the potential remedies first to decide between conversion and trespass to chattels

4. Damages: Trespass to chattels = diminution in value + nominal damages + value during its absence

5. Damages: Conversion = return of goods –or– fair market value at the time of the conversion (nominal and exemplary/punitive damages also allowed)

6. Some courts say you can’t sue for trespass without damage/economic harm

7. Intent to possess is the tort – lack of knowledge of a theft does not preclude the tort, but tortfeasor may be able to recover from the thief by contract or another type of law
8. content of documents is usually another law, but can be conversion in some cases

G. Transferred Intent (if you intent one intentional tort, and end up performing another, intent transfers – for example, intend to threaten (assault) that batters a bystander still leaves you liable for battery)

II. Defenses to Intentional Torts

A. Consent (can be a defense against an intentional tort, or a lack of consent could be an element of the prima facie case)
1. O’Brien, p. 49 (consent in vaccination on board ship can be assumed since she did not protest – consent is ‘overt acts & manifestations’, behavioral or oral

2. Overall, p. 51 (after hockey game over, player did not consent to be in a fight or get injured by another player – when a player disregards the safety rules of the game, consent is no longer a defense)
3. Hogan, p. 54 (consent must be knowing/informed – can be vitiated/invalidated by fraud or concealment – consent to sex is not consent to get an STD)

4. Consent is invalidated or limited where: consent is not knowing consent; if there is fraud or concealment; consent to one act is not consent to another; consent is ineffective if consenting person is mistaken about the actual nature of the contact

5. to make consent null, limitation must be of an essential nature to the act, not collateral

B. Self-defense (must subjectively and objectively believe self defense is necessary –  can’t be retaliatory in nature – if self defense is of excessive force, damages are limited to past the point of the excess
1. use of deadly force as self defense only allowable to defend against deadly force or extreme bodily injury

2. if there is an escape route available, you must use that rather than using deadly force, unless at home or at work where you have no obligation to retreat

3. you can use any intentional tort for self defense against an intentional tort, but only if the initial tort has the potential to cause bodily harm (i.e., you can use IIED against a battery, but can’t use a battery against IIED)

4. Tatman v. Cordingly, p. 58 (old guy hits guy first and runs over his motorcycle – guy is allowed to defend himself from old guy’s gun)

C. Defense of others (must reasonably believe that defense is necessary to protect – same standards of force as self defense – some places require you to be correct that the defense was necessary)
D. Defense of Property (right to protect property by reasonable force – death or grave injury by force barred, even if there is trespassing, because of the value of life over property)
1. ‘Make my day’ laws – some places have statues to allow the use of deadly force to protect your own home

2. Kafko v. Briney, p. 61 (you can’t make traps on your property to discourage trespassers that inflict great injury – even though theft of fruit jars illegal, a spring gun was not reasonable force to prevent)

E. Necessity (trespass is allowable to avoid threats to life, the life of another, or to save yours or another’s property from destruction)
1. Ploof v. Putnam, p. 69 (in storm, boat ties up at another’s dock, but are cast off by owner’s servant – damage and injury sustained – trespass should’ve been allowed as a necessity)

2. Vincent v. Lake Erie Transportation, p. 70 (though boat tied up at dock in storm due to necessity, owner is still liable for dock damage because of repeated retying – no damages for trespass, just for affirmative decisions to retie under necessity of staying at the dock)

III. Negligence (1-Duty (to provide a standard of care) 2-Standard of care that has been breached 3-Cause-in-fact (was the breach the direct cause of the injury) 4-legal cause public policy, law, or other legal exception to a specific circumstance for a D 5-damages)
A. Standard of care that has been breached – Substandard care vs. Reasonable care (#2)

1. Grace, p.77 (Pipe bursts in harbor beneath a warehouse, damaging P’s coffee – city has not breached there duty to a reasonable standard of care – breach is failure to prevent foreseeable risk, and this case not foreseeable due to soil, also cost to protect against this risk is prohibitively expensive and difficult

2. Reasonable cautions (why you can take a risk of negligence) – Expense, countervailing risks (attempts to protect from one breach cause another), and industry standards

3. Judge Hand – B<PL (B=burden of prevention to D; P=probability of harm to possible Ps – foreseeability of risk generally, not to a specific P; L=potential amount of loss due to injury)

4. Contributory negligence – under common law, if P is also negligent, there can be no recovery.  In few districts now.

5. Comparative negligence – usually by statue only, two types:

a. If both P and D are negligent, recovery is apportioned, usually by % of harm
b. Modified form: P’s contribution to the negligence must be < 50% or no recovery
6. TJ Hooper, p. 83 (Barge continues despite oncoming storm and other similar vessels that stop – tugs pulling it sink – two-way radios, though not an industry standard are a reasonable requirement cause they are cheap and could prevent major harm, therefore there is a breach)
7. Vaughan, p. 86 (haystack chimney D was warned about causes fire that spreads to P’s land – subjective standard of someone’s intellect not allowed, standard of care determined by what a reasonable person would do to prevent harm)
8. Roberts, p.88 (Blind guy who does not have a stick is not liable for negligence in bumping an old guy – reasonable person test modified to include physical abilities identical to the actor)
9. Strait, p. 92 (16-yr-old falls from moving truck when he tries to climb out the window while drunk – children’s standard of care is modified by how far they are from adult capacity – exception for ‘adult activity’ applies only to cases of impairing public safety and where there’s an innocent victim, which was not true in this case)
10. No exceptions to duty for mental handicap or drunkenness, but there are some for youth or physical handicaps

11. A person with superior abilities may be judged by a higher standard of care ‘under the circumstances’ (I.e., expert skier should not cause accidents on a  dangerous slope)

12. Violation of a statute mandating a standard of care (some courts say violation of a statue is negligence per se, other say it is merely evidence of negligence; compliance with a statue does not eliminate a charge of negligence)

13. Martin, p. 96 (violation of statute – to have lights on your buggy – is negligence per se; statute in place to protect the general public; contributory negligence must be proved to have case dismissed – what is the causal connection between driving into another lane slightly and not seeing the buggy due to lack of lights?)

14. Tedla, p. 100 (statue violation of walking down the right side of highway is not negligence per se; statute designed to protect pedestrians who were protecting themselves by walking on the less busy side of the highway
15. statute consideration (to test if a violation breaches a standard of care) – does breach cause contributory negligence, what is the purpose of the statute and what harm is to be avoided, and who does it protect?

16. Zerby, p. 107 (kids in hobby shop by cement, die of fume inhalation, negligence per se against store owners despite unawareness of new statute and contributory and intervening negligence of the kids – absolute liability for statue designed to protect minors from themselves, prevents comparative or contributory negligence – no insurance indemnity for this action – most extreme case of negligence per se)

B. Res Ipsa Loquitur (Case can be brought to trial even if there is not adequate evidence of a breach – other elements of negligence must still be proven)
1. basically this is for mysterious accidents that must spring from negligence somewhere; often the accident itself eliminates evidence of who might have breached

2. Three part test:

a. the accident must be one which doesn’t usually occur without negligence

b. the accident must be caused by something in the D’s exclusive control

c. the accident must not be due to any voluntary action of the P

3. Vivas, p. 111 (woman trips on escalator when handrail stops, her husband falls as a result of trying to help her – three part test of Res Ipsa met, because airport has a nondelegable duty to maintain its facilities despite not having direct control – public agencies remain ‘on the hook’ for public safety)

C. Mental and emotional harm (NIED – Negligent Infliction of Emotional Distress)

1. Is a series of exceptions to D’s lack of duty to Ps – duty is ruled on by judge, not jury and comes under ‘duty’ heading of negligence

2. If there is a physical injury as a result of negligence, all pain and suffering damages are allowed (parasitic mental injury)
3. Impact rule – mental damages may be recovered when P is touched, though physical harms not proven (if the act, without impact, causes emotional injury, no damages)

4. Bosley, p. 235 (Bull gets into neighbor’s area and scares wife – she has heart injury from fright when it chases her, but no touching – under the impact rule, no recovery)

5. Zone of danger rule – Ps can recover for mental damages when there is no touch, but they are in the zone of danger and comprehend the risk to themselves)
6. Niederman, p. 238 (P was on sidewalk when car crashed and hit his son and nearby objects but not him – recoverable under the zone of danger rule – must be very close to contact and must still have a physical manifestation of mental harm)

7. Bystander rule – Ps can recover for mental damages if they are on the scene of an accident and fear for others (usually familial relations) – specific factors of how close/how contemporaneous/how closely related varies by jurisdiction
8. Sinn, p. 241 (bystander rule as exception to impact rule and in line with the zone of danger rule – fear for yourself is parallel to fear for your child – direct harm comes from witnessing, not derivative harm of hearing about it later)

9. Armstrong, p. 245 (NIED ruling requires 10 physical manifestation of emotional harm and 2) a foreseeable P – in this case, none of the rules fits since P should be more relieved upon finding out man in hospital was not her husband – no relation to victim, not at the accident, and no pre-existing contract of fiduciary duty)
10. Some places (TX) have abandoned the physical manifestation rule

D. Economic loss without physical injury (is pure economic loss rather than financial loss due to injury)
1. not usually recognized in order to limit loss due to multiple causes – hard to distinguish and separate economic loss from intervening causes – usually contractual recovery handles these cases
2. who bears the risk when there’s no physical injury?

3. Testbank, p. 254 (to avoid the unending scope of liability, and give a bright line rule, and for ease of getting insurance (1st party vs. 3rd party) – commercial interests of fishermen in damaged area not compensable)
4. Exxon Valdez, p. 265 (known drinking problem of captain, faulty judgment of route and captain leaving helm at worst point – punitive damages may apply to employer for reckless negligence in employment practices but economic loss is not recoverable – Alaskan law allows recovery for economic loss, so is allowed as not conflicting with federal law – punitive damages at maritime law not allowed to be more than proven economic loss)

5. Moransais, p. 266 (economic loss rule that bars actions in products liability where the only damage is to the products themselves that could be brought in contracts does not bar malpractice of engineers who inspected the home in this case)
6. Casa Clara, p. 269 (in a case of bad concrete used in condos, only the house seller has a remedy against a concrete vendor, not the individual P owners)

E. Affirmative defenses to negligence based on P (see below XIII)
IV. Cause in Fact (requirement of all torts, but usually discussed only in relation to negligence; P must prove D’s negligence was a cause of the harm)
A. But-for test (‘but for’ D’s tortuous action, harm to P would not have occurred)

1. East Texas Theaters, p. 117 (all but-for tests are speculative, but in this case, P’s claim not valid; not certainty that rowdy patrons were the ones to throw the whiskey bottle that injured her, therefore no certainty that injury would’ve been prevented if the rowdy ones had been removed)

2. Marek, p. 120 (Theater liable for not stopping firecrackers from being used in theater, one of which eliminated P’s hearing: firecracker use is violation of statute, therefore rowdy parties would’ve been more likely to stop with minimal intervention of D; was evidence of cause in fact, since rowdy parties are few and easily identifiable once the lights come on)
3. Five-step process of but-for test: 1) ID the injury 2) ID D’s wrongful conduct 3) make a counterfactual hypothesis (if D performed the minimum standard of care required, what would’ve been the outcome?) 4) Would P have been injured if #3 is true?  5) Winner is P if #4 is no.  Otherwise D wins, even if #4 unclear, because P has not met their burden of proof.

B. Substantial factor test (used when two independent concurrent factors cause the same harm, and either alone would’ve produced the same harm
1.
Basko, p. 126 (P takes various drugs made by the same company, two of which contain choroquine – D breached duty to inform of the risks of blindness for at least one of the drugs, the only one taken after the risks were known – when there are 2 or more causes for a single harm, both causes are liable, despite the ‘but-for test – damages may be apportioned, but as far as breach goes, both parties are responsible for the breach)
C. Alternative liability test (either/or test – either one D, or the other caused the harm by breaching, and both breached)
1. Pennfield, p. 130 (D brings 2 other companies in on defense for an electrical wire that caused a vent to fail and result in pig death – only one company breached by providing a faulty cable, therefore alternative liability does not fit  - an amended pleading in the alternative (not alternative liability) should be allowed)

2. Summers v. Tice, p. 132 (two hunters simultaneously fire negligently in the direction of a third hunter – one of them injures him, not both, but no way to tell who shot him – alternative liability makes them both liable)
3. large numbers of Ds possible in alternative liability, but all must be present for the case if they are to be held jointly liable
4. this test exists to allow recovery when cause-in-fact is not provable, or when the actions of D or Ds make it impossible for P to recover

D. Concerted action test (several agreeing parties that engage in a tort are liable together)

1. Three part test:

a. tortuous act must be committed in concert with another or pursuant to a common design or purpose  -or-

b. an individual knows other’s actions breach a standard of care and individual gives substantial assistance or encouragement tot the breaching conduct  -or-

c. an individual gives assistance to aid a tort and his own conduct is also a breach towards the third party

2. Bichler, p. 135 (DES marketed for a variety of uses it’s not originally tested for (pregnancy and miscarriage, not menopause) and ends up causing defects/cancer  – concerted action v. Lilly since they were the biggest producer and there’s no way to know who produced the drugs P’s mom took – court said Lilly and other company’s parallel conduct was enough to prove a concerted action by express or implied understanding)
3. market share theory – in concerted action and other tests, damages can be apportioned according to market share (does it ‘rend’ factual causation?)
4. what is the difference between concerted action and vicarious liability? – under vicarious liability, D may not be negligent at all, but is still responsible for 3rd party’s tortuous conduct
5. enterprise liability (limited doctrine) – in a limited industry where the industry standard is not sufficient protection, all the Ds in the industry can be held liable and cause-in-fact does not need to be proven

E. Lost Opportunity test (very limited, applies only to health – is the opportunity to avoid risk, by %, that was lost which is the injury – breach that prevented P from taking steps that might have increased health or the opportunity to survive – very speculative, but sometimes a decrease in survival chances is enough)
1. Grant, p. 143 (P gets hepatitis C from blood transfusion during surgery – strain had not been IDed yet but suit is brought for lack of ALT testing which has a 30% chance of detecting the contamination – must have 50% chance of a changed outcome to require the test – in this case, many false positives outweighed the benefits of screening

2. ‘lost chance’ doctrines – give full loss of life, the value of the chance (total damages times % chance of life), or a jury value

3. some places give full damages when the chance is > 50%

4. ‘increased risk’ doctrine – can sue in some places on the potential future risk of harm increased due to malpractice

F. Damages apportioned by cause in fact

1. If multiple injuries, assign 1 D to 1 specific harm

2. Single indivisible injury rule (two tortfeasors are cause-in-fact, 1 injury that cannot be divided by the D’s liability; burden shifted to Ds to apportion harm)
3. D has burden to prove damages by: 

a. joint & several liability

b. apportionment of the harm, usually by fault

c. apportionment AND joint & several liability

4. Piner, p. 150 (several car accidents in a single day, all different tortfeasors, injury ends up not being separable – under UCATA, Ds are severally, but not jointly liable – damages should be apportioned by fault but no D is 100% liable)

G. Damages apportioned by tortious and non-tortious causes
1. rules for apportionment:

a. D takes the P as he finds him (eggshell)

b. If chance that P would’ve suffered the same harm is low, no discount to average damages

c. Damages are discounted on the probability that P would’ve suffered the harm anyway

d. Damages are discounted based on time constraints (when D hastens P’s death or increases the pain and suffering of P’s remaining life)

e. Burden shifting of proof of tort vs. non-tort is controversial

2. Follett, p. 157 (car crash kills P but he only had a short time to live due to lung cancer – damages should be apportioned due to fault – how much further did the accident shorten P’s life? – non-tort doesn’t eliminate tort liability, but limits damages)

3. Lancaster, p. 158 (P sent over the edge into schizophrenia by boss’ actions – even though all but last boss are SoL, employer is liable for all damage – evidence of 2 divorces and that only work could send P over the edge – take the P as you find him – no apportionment for preexisting disposition to stress, but can discount the damages by the probability that P would’ve lived a normal life without D’s tortuous conduct)

4. Blatz, p. 163 (woman’s death may have been due to EMT’s slow response, but there may have been a preexisting condition which was non-tortious – jury finding for P allowed because jury instruction tells them to apportion damages only on D’s negligence, ‘if any’, not based on the preexisting condition – shifting the burden to Ds to prove % of harm would not be valid, because there could be no contribution from a non-tortious cause)
V. Legal Cause (legal limits to how far causation can be traced – limits D’s liability as to every crazy thing that happens – is a jury determination based on foreseeability)
A. Glendola, p. 172 (Glendola hits oil tanker, Tilford, mid-river – D is held liable either for all direct consequences or all foreseeable consequences – court rules all damages were foreseeable in this case regardless of which theory they use)
B. In Re Polemis, p. 174 (broad scope for liability – once damage determined as a result of negligence, the particular damage does not have to be foreseeable, but only a ‘direct consequence’ of the tort – superseding causes still intervene)
C. Wagon Mound I, p. 175 (oil from tanker floods below welding dock, rags catch fire and cause damage – tanker not found liable and the ‘direct consequences’ test is ruled unfair – the specific harm and the specific P must be foreseeable)

D. Foreseeable risk refers to the type of risk, not the extent – eggshell Ps are still allowed

E. Mechanism rule: foreseeability includes only the type o risk, not the chain of events that leads to it (i.e., risk of lighted lamps around manhole cover is burns, so explosion from a lamp kicked into the manhole that results in burns is ‘foreseeable’)

F. Injuries from negligent medical care after a tortious injury are foreseeable (broad scope because malpractice makes it hard to recover from doctors)

G. Injuries resulting from negligent repairs are not foreseeable

H. Injuries to rescuers of a tortfeasor or the victim of a tortfeasor are foreseeable and recoverable from the tortfeasor

I. Good Samaritan laws: prevent liability for rescuers to encourage rescue)

J. Fireman’s rule: exempts professional rescuers in many states from Good Samaritan laws to encourage people to call 911

K. Suicide due to injuries is not foreseeable, unless the P is unconscious or crazy – it is foreseeable that a D causing insanity in a P could cause suicide

VI. Intervening, Supervening, and Superseding cause (when intervening or supervening action is wanton, malicious, or criminal act that breaks the cause-in-fact of the original D’s tort, the act becomes the superseding cause and is the sole legal cause of the tort)
A. Some courts are beginning to question validity of the superseding cause doctrine
B. Palsgraf, p. 183 (unknown man with the dynamite is the negligent party – RR’s duty to protect passengers from harm and their goods from damage does not extend to protecting P from unforeseeable risks – foreseeability issue couched as a duty that the judge, not jury, determines as a matter of law)
C. Foreseeable P test:

1. what is the risk?

2. Who is harmed by the risk?

3. puts foreseeability and legal cause in judge hands by making both a duty issue (if duty does not extend to the risk or to the particular P harmed) 

D. Honeywell, p. 193 (in case of negligent alarm protection causing a firefighter’s death due to misinterpretation of length of fire, duty should lie with the fire department, not the alarm company since they have limited ability to foresee or prevent the harm – should 3rd or 4th line of defense really be on the hook?)

E. Shift-of responsibility: even if D is negligent, other actors can shift the responsibility away from the D

F. Meyering, p. 206 (overturns superseding cause doctrine – criminal conduct of boys in throwing concrete off bridge is not criminal superseding cause because foreseeability can overcome such a cause and does not exonerate initial tortfeasor, but comparative fault may be allowed – type of damage, breaking of sunroof, was foreseeable)

VII. Duty (affirmative conduct requires a duty of reasonable care – lack of privity may limit duty, especially when a more appropriate D is available)
A. Acceptance rule – no privity, no duty for goods sold

B. Bush, p. 219 (Rumpke case – remanded upon consideration of shift in Blake case from owner acceptance rule of goods to humanitarian exception of imminently dangerous goods where manufacturer still liable, to  foreseeability test)
C. Blake, p. 220 (Palsgraf test of foreseeability of P and harm = duty replaces acceptance test – manufacturer liability expanded)

D. Con Ed case, p. 221 (gross negligence in power failure – privity limits extent of liability to actual customers – tenant of customer who falls in the dark can’t recover)

E. Privity limits 3rd party injuries outside patient-doctor relationships

F. Misfeasance vs. Nonfeasance

1. Nonfeasance (no duty to act to protect others)

2. exceptions to nonfeasance: 

a. Volunteer – if you choose to act, you accept liability

b. Relation to victim (special relationship – common carrier to passenger; innkeeper to guest; land occupier to public invitee; custodian to ward; employer to employee; common undertaking)
c. Prior conduct (if you create the risk, even if it is not negligently created, you owe a duty to warn others or act)

d. Relation to perpetrator (special relationship – parents to minor; master to servant; landowner to licensee; person ‘in charge’ of dangerous person)
3. Lacey, p. 223 (Coast Guard doesn’t rescue pilot from MA bay – no duty under Good Samaritan rule since no other rescuers were stopped from CG not finishing rescue)

4. Lenient standards for most Good Samaritan laws – due care replaced with gross negligence or due care defined as ‘to avoid worsening the result’

5. Schenk, p. 225 (gratuitous act of D in lending waders does not require a duty even though ‘service’ would have required a duty of reasonable care – no ‘special relationship’)

6. Farwell, p. 229 (kids who fight gang together have duty to take care of one another and tend injuries after fight, not leave the other for dead)

7. Galanti, p. 229 (FBI has no duty to warn P that Underhill was under danger and that P could be killed as a result)
8. Generally there is no duty to warn with 3 exceptions:

a. D created the danger

b. D fails to limit a danger they control

c. Law officers incur a duty to warn individuals once they volunteer to do so

9. Bradley Center, p. 231 (hospital has duty to keep mental patient from escaping and killing when they knew he’s dangerous)
G. Owner’s and Occupiers general liability (traditional protection of property owners from tort – position of power – restricting their activities restricts the economy)

1. Duty determined by:

a. effects on or off of the land (duty if off)

b. effects caused by activities or conditions (duty if activities, and on land)

c. conditions are natural or artificial (traditional duty if artificial, but this is now blurred and in some cases allows for liability even if conditions are naturally occurring and maybe even pre-existing)

d. what is the status of the person on the land? (higher status = more protection)

a. trespasser (no consent for person to be there, though may not be the intentional tort of trespass) – no duty other than owner avoiding ‘willful and wanton’ bad conduct (exceptions for injured kids and habitual use)

b. licensees (guests for a social purpose) – duty of care limited to risks the owner knows or has reason to know but licensee does not – (heightened duty to avoid the risk of activities on the land and reasonable duty to warn of known conditions, but no duty to inspect for potential dangers)
c. invitees (people invited for a commercial purpose, or in some cases, all public invitees) – reasonable care required for activities and conditions, as well as a duty to inspect and warn

2. Adamson, p. 272 (landslide off of D’s property causes house to shift into another house – even though conditions were natural, there is a move away from this for trees falling onto highways and in urban areas, owner still has control of natural conditions and could’ve mitigated risks – standard of reasonable care now applies to neighbors)
3. some areas restrict artificial conditions duty to highways, trees, or in urban areas

4. Stitt, p. 278 (woman who trips on church’s curb doesn’t get a public invitee duty – even though she might have contributed to the church, economic reasons were not why she went there, but for social guest reasons)

5. most states have adopted public invitee rules

6. some states are moving to a single duty of care for all owners, regardless of invitee/licensee status (some even allow same standard for non-flagrant trespassers)

H. Owner’s and Occupier’s liability – to kids
1. Attractive nuisance (when minors are attracted to trespass, owners are held to a higher standard of liability)
2. 5 part test under Restatement:

a. Is the harm someplace where kids are likely to trespass?

b. Does the D know of the risks to kids?

c. Do the kids themselves know the risks?

d. What is the comparative burden to prevent the risk?

e. Does the D fail to take reasonable care?

3. Thunder Hawk, p. 285 (Kid’s LD may prevent him from understanding the harm till he loses his leg – no SJ allowed, but D’s lack of prevention may not be ‘willful’ in this case – trespass vs. P reversed – higher standard of care for kids due to attractive nuisance)
4. intent not necessary to make P a trespasser (as regards to landowner duty), but is necessary for the tort of trespass)

5. attractive nuisance can also apply to kids who are licensees or invitees and improve their chances

6. rare to extend this to natural conditions, because kids know the risks of natural conditions

7. in some cases, natural things and artificial things are interchanged

I. Owner’s liability for injuries on leased land (since lease is a ‘sale for the term’, owners are often not liable to 3rd parties or the leasee – owner has no direct control over the property)
1. Exceptions are for:

a. hidden danger that the landlord knows but the tenant does not

b. leases for public use (like a store or business)

c. areas (such as common spaces) still under the landlord’s control

d. negligent repairs

2. Sargent, p. 291 (kid’s fall from stairway leading only to one apartment – would stretch rule too far to hold landlord or tenant liable, so no repair incentive – caveat emptor (buyer beware) and caveat leasee (leasee beware) discarded in favor of implied warranty and due care as applicable to landlords)
3. warrant of habitability of landlords moved to in most states

4. guests of invitees can be invitees too (guests of renters)

J. Duty to protect vs. 3rd party torts (moving towards no duty rules, but at common law there are duties of reasonable care against the torts of 3rd party actors)
1. Restatement says ‘no duty’ rules must be:

a. based on special problems of principle or policy on a class, rather than case, basis
b. clear and broad

c. articulated as a new rule

2. Stagl, p. 297 (old woman injured at Delta baggage claim, SJ against her at trial because court says airline has no duty to provide a ‘safe zone’ for the elderly – appeals says court should not be making such ad-hoc duty rules and the question of breach should’ve gone to the jury)
3. Goodman and Pokora cases, p. 301 (courts should not make duty standards without many cases in support or else they will make bad standards, as in the ‘out of car’ rule to check a RR intersection)
VIII. Nuisance (substantial and unreasonable interference with the use of real property that includes culpable conduct on the part of the D and the harm/interference must be the cause-in-fact of the culpable conduct)

A. eggshell Ps are allowed as to damages and cause, as long as interference was still unreasonable)
B. Nuisance per se (culpable conduct) for : whorehouses, gambling, sewage dumping, toxic gases)

C. Public nuisance (usually illegal or immoral practices, or restriction of access to property) – this is the only type of nuisance allowed under federal common law – usually only a public entity can bring these unless you can show special and unique harm to an individual

D. City of St. Helens, handout (is public nuisance, but fisherman’s rights on the river and the damage to their nets qualify them for the ‘special harm’ exception – right to fish is inherent to OR citizens though the fish belong to the state before catching)

E. Private nuisance (usually health risks or damage to the land itself)
F. Defenses to nuisance: 

1. ‘Coming to the nuisance’ – if it’s a preexisting condition and you have notice of it or ‘should’ve known’, no recovery

2. reasonable conduct (if interference is not unreasonable)

3. statutory protections (special rights of interferers – could be declared unconstitutional if they deny P’s right to recovery)

G. Mark, handout (no constructive notice was given of the beach being traditionally nude upon sale even when Ps asked about trespassers, and D did not follow their park plan to contain the nuisance – culpable conduct was not following the plan)

IX. Vicarious Liability (liability for another’s behavior when you yourself are not the tortfeasors – usually respondeat superior (master-servant liability), but are other rules, sometimes for parents)
A. Independent contractors are not vicariously liable except for 3 special cases:

1. non-delegable duty (duty of public protection, or when an independent contractor is held out to the public as an employee)

2. matter of contract or statute saying there is vicarious liability

3. inherently dangerous activities (usually the manufacture of dangerous goods like weapons, explosives, or flammables – this sometimes blends with the abnormally dangerous activities of strict liability, but the particular risk or special dangers may have been prevented by reasonable care)

B. Bushey, p. 315 (Seaman’s acts while drunk that damaged dry dock should cause government to be liable – motive test (scope of employment) of whether the tortfeasors was intending to do his job discarded for foreseeability of risks test)
C. Activities for the enterprise test:

1. foreseeability of risk/same general type of damage

2. within the scope of employment – not personal scope, but based on location and employer’s control of the person and area

D. Pusey, p. 319 (Independent contractors hired to monitor steel drum plant – manufacturer still liable to injuries to trespassers – would not be liable under vicarious liability but for inherently dangerous exception – armed security guards and inherently dangerous, because a special danger is the direct & probably consequence of the work – due care and training may have prevented the risk)

X. Strict Liability (you do not escape liability despite care or a lack of negligence – confined area of law left over from when negligence did not exist – only for trespassing or wild animals (now domestic pet owners who are negligent or who have animals with vicious propensities) and for abnormally dangerous acts)
A. Comparative or contributory negligence are defenses

B. Rylands v. Fletcher, p. 526 (miller digging a holding pond that escapes into mine tunnels is responsible for the damage the water does – is a non-natural use of land where coal mines are everywhere, so miller is liable for his ‘mischief’)
C. Siegler, p. 530 (gas tanker crash means owner liable even though cause of crash not known – must have been negligence, res ipsa loquitur – high degree of risk and gravity of harm likely makes company transporting the gas strictly liable.
D. 6 factor test of abnormal danger:

1. high risk of some harm

2. harm is grave or great

3. can care eliminate or minimize the risk? (reasonable care can’t prevent the risk – if care can prevent, it may be vicarious liability instead)
4. is the act common or rare/unusual? (for the average person, not the average industry)
5. is the act appropriate to the place?

6. what is the public value of the act?

E. Some courts say you’re on the hook for foreseeable 3rd party negligence – some say you’re on the hook for all 3rd party negligence, foreseeable or not – some say you’re not responsible for any 3rd party negligence
F. Cause in fact, legal cause, and damages must still be proven – only does away with fault/breach/duty tests

G. Superseding cause could still allow D to escape liability

XI. Damages (must be proven to get anything other than nominal damages – trespass to land may be an exception if only an injunction is sought to prevent further trespass – see intentional tort section above)
A. Compensatory (restores P to the status quo or pre-injury condition)
1. Physical harms to property 

a. if you can show harm to RE, you can get ANY reduction in value( quality degradation, loss of profit, rent, etc.) 

b. for damage to chattels or conversion, you can get the fair market value at the time it was converted, or the diminution in value of the object, or rent
c. some places allow nominal damages for chattels such as intellectual property and internet cases

2. Personal injury (past and future medical costs, loss of earnings, and physical and mental pain and suffering)
a. Rodriguez, p. 328 (loss of consortium for triplegic’s wife – all $ recovered are allowed because of the severity of the case – evidence allowed even though graphic because necessary to understand the living situation – shock the conscience test not met on review – presented costs and loss of earnings could be determined as reasonable for the case, even though higher than quadriplegic case)

b. McDougald, p. 332 (case where woman left as a vegetable due to bad care does not allow recovery for her pain and suffering or loss of enjoyment of life if she can’t feel them – if she can experience pain, she gets pain, but loss of enjoyment requires you to be able to enjoy/appreciate the loss – loss should not be separate from pain and suffering – dissent say loss is objective, like physical injury – loss of enjoyment still in contention many places)

3. Wrongful death (originally no recover due to felony-merger rule – only the state can recover for the criminal act of wrongful death – penalty was death, so nothing to recover from tortfeasors)
a. loss of support/services
i. by statute, giving the family the $ they would’ve received from the dead
ii. not full wages, just % spent on family
iii. no recovery for non-relatives usually – limited to spouse and children and in some cases, parents, siblings, or legal heirs

iv. economic losses were first allowed with a cap, but now most caps are removed and non-pecuniary (pain and suffering) loss is allowed

v. statutes are exceptions to the common law no-recovery rule

b. loss of consortium (usually for non-fatal cases, or also for non-fatal cases – usually limited to the spouse, but in some cases children can recover this)
c. survival statutes (only statutes that allow the estate to recover for wrongful death – allow recovery under the concept that a dead’s right to recover for personal injury lasts beyond death)
i. Is a non-abatement statute

ii. The most narrow statutes require that a personal injury suit is started by the dead before death
iii. Others say estate can sue if no suit started, but if so, what can they recover? – only losses (medical costs, pain and suffering, lost wages) that happened pre-death – may include funeral expense – some states allow full recover of wealth dead would’ve accrued in his life

d. Aspinall, p. 352 (woman who is not married, but has been supported by dead does not have right to a wrongful death recovery – she and kids are heirs as to the will, but CA statute uses ‘heirs’ to indicate those who will inherit without a will – she’s not a putative spouse because she never claimed or thought she was married)

e. McDavid, p. 353 (wife allowed to recover for dead husband’s personal injuries before death if she can prove the pain and suffering and other damages, even though suit was not started before he died to prove doctor’s negligence at VA hospital)
B. Punitive (for outrageous conduct (willful, wanton, or intentional – they are supposed to be rare and can be reduced if ‘too’ high – purpose is to punish or deter Ds from specific conduct)
1. State Farm, p. 365 (IIED suit brought against ins. Co. for their non-payment on a claim – was a violation of the K relationship due to D’s power over their own customer to not pay when 3rd party had offered to settle claims outside court for far less – punitives awarded as well as damages (145 mill and 1 mill, respectively – punitives too high, 1:1 or single digit ratio advocated)
2. 3 factors to determine punitives:

a. degree of reprehensibility (need at least one to get a punitive award, but probably more than one required):
i. physical or economic harm

ii. indifference or reckless disregard

iii. vulnerability

iv. repeated or isolated incident

v. intentional malice, trickery, or deceit

b. disparity between actual harm and punitive award (ratio of $)

c. disparity between the punitive award in this case and other cases (civil penalties for the crime, laws setting a standard fine)

3. Exxon Valdez case – in federal tort case, 1:1 ratio is required

4. OR tobacco case – no certiorari, but is higher ratio of 75 mill to 800K

C. Collateral benefits (insurance, worker’s comp., etc. – comes from non-tortious actors, as a matter of state law, K, or state policy – they derive outside the tort process – should not be deducted from tort compensation at common law)
1. Reasons to ignore collateral benefits in torts cases:

a. eliminates windfalls to tortfeasors – Ps probably don’t have windfalls because they initially paid for the service

b. real party in interest in the case is the insurance company, which would not be paid back if Ds don’t pay

c. eliminates the penalty to Ps for getting good insurance

d. keeps the courts from interjecting into Ks between the Ps and 3rd parties (ins.)

e. compensation is to restore Ps and deter Ds – Ps may not get full recovery if collateral benefits don’t cover the full injury, and Ds are not deterred if they don’t pay for their torts

2. Haynes, p. 345 (P already recovered fully, a little from the other driver in the crash and the rest from her insurance – no recovery against the hospital allowed because that would be a double recovery, not just a collateral benefit – if insurance had not been gotten, $ could be gotten from hospital up to $630 – hospital gets windfall, but someone always gets a windfall)
XII. Imputed liability
A. Imputed contributory fault (3rd party’s fault is attributed to P when P would be vicariously liable for the 3rd party’s actions, or when P’s claims against the D would be derivative of the 3rd party’s claims)
1. ‘Both ways’ rule – imputed fault is the inverse of vicarious liability

2. motor vehicle exception – D is always responsible for a negligent driver of their car, but Ps are only liable for drivers they can control

3. Continental Auto Lease, p. 411 (Fault of car renter not attributed to owner of car, because rental agency can’t control renter’s actions – damages to car based on D’s negligence allowed – control could be had if owner is in the car, if owner has a special relationship with driver (i.e., employee in business car), or if driver is a principle agent for P (usually a contractual relationship where driver is serving P in driving))
B. Derivative Imputed liability (if you are suing on behalf of another, their negligence will be imputed to you, in addition to whatever negligence of your own is at play)
1. usually when families bring wrongful death actions (loss of consortium, loss of support, loss of services) and dead’s negligence, as well as family’s negligence, reduces the recovery

2. for survival statutes where the estate is suing on behalf of the dead, only the dead’s negligence is imputed, not the beneficiary’s possible negligence

3. White p. 414 (in case of boating accident, wife’s negligence is imputed to husband’s loss of consortium recovery only as to damages – in a modified 50% jurisdiction, 63% combined negligence reduces award of damages for husband rather than barring recovery)

XIII. Affirmative Defenses (to Negligence) – can also include part XIV, XV, and XVI below, but these are all based on P’s actions

A. contributory negligence (very rare now – if P is negligent in any way, P is totally barred from recovery)

B. comparative negligence – 3 types

1. pure comparative negligence – damages to P and D are apportioned by fault – total damages are reduced by amount the damaged party is at fault – may be unfair to Ps when they are more at fault and not as damaged

2. modified 51% negligence (P’s negligence must be < 51% – can be ≤ 50%)

3. modified 50% negligence (P’s negligence must be <50%)

4. For both modified types, an individual D’s % is compared with the individual P when their negligence is truly independent (i.e., no concerted action, etc.)

5. Hoffman, p. 377 (in car accident case where fault is shared, FL adopts pure comparative negligence over common law contributory negligence – set offs are allowed)

6. Set offs – when both parties are negligent and damaged, court can simply award the difference to the party who is getting more – the Restatement does not allow this in cases where insurance companies are involved/paying to avoid a windfall to them.  

7. Preclusion – if P’s conduct and negligence is immoral or illegal, even if the D is negligent the case may be dismissed

8. For malpractice cases, if P initially injured herself, that action is not looked at in the case

9. Wassell, p. 386 (rape case – hotel had no duty to warn, but may have other duties – willful and wanton conduct of hotel no longer relevant because contributory negligence is banned – conduct of hotel would have to be much closer to intent than is true in this case, a conscious disregard)

C. failure to avoid consequences (P’s conduct is not cause in fact, but scope of damage may be wider because of P‘s actions – courts may limit P’s recovery)

1. Dare, p. 393 (helmet expressly not required for motorcycles in CO – no evidence of a lack of helmet can be presented in court to determine P’s comparative fault – even though P 80% at fault, verdict for D reversed cause of helmet testimony – P cannot be made by the court to avoid the consequences of D’s anticipable torts)

2. Hutchins, p. 396 (car crash case allows testimony of a lack of seatbelts, but tells the jury to ignore this later – lack of seatbelt is not a defense or negligence per se, but is evidence of negligence – courts can impose reasonable standards of conduct even if there’s no seat belt law – duty to avoid is imposed here)

D. failure to mitigate damages (when P’s post-injury actions exacerbate the injuries – ex. Are a failure to care for a wound, or lady who was addicted to pain killers due to care after tort and tried to sue for damages due to addiction – both cases, courts say no)

E. assumption of risk – 3 types:

1. Express assumption of risk (K waiver where P absolves D of injuries that may result from a particular conduct/act/event – usually for an unusual activity that may be dangerous)

2. Hozer, p. 431 (signed waiver of liability is enforced unless D’s conduct is willful or wanton, the public interest outweighs D’s contractual rights, or when P must sign K for an economic (rather than voluntary) reason – signed same clause multiple times, had fair opportunity to read and understand)

3. Implied primary assumption of risk (no duty doctrine – where you are engaging voluntarily in an activity with inherent risks – usually for sports or sporting events – no duty to warn or protect if you are organizing the event)

4. Bennet v. Hidden Valley, p. 403 (court says standard of knowledge of risks is objective – inherent risks of a sport or relating to the nature of an activity imply P’s assumption of the risk – D had no special duty to maintain slopes for beginners or duty to warn P of the risks of skiing)

5. Implied secondary assumption of risk (affirmative defense – when P is willing to submit themselves to the inherent risks of an activity, but may not know the risks – used in the past for employer/employee relations, but is largely fading due to worker’s comp and other statutory schemes of liability
XIV.
Statutes of limitation and repose
A. Statute of limitations (period of time when tort suit may be brought – triggered by 

tortious conduct or injury or knowledge of either or both – are exceptions to the rule)
a.
Jolly, p. 418 (some courts say factual cause of injury triggers the SoL running – this court says knowledge of a negligent cause triggers the statute running – standard is what P suspects or should’ve suspected – in this DES case, 1 yr. SoL probably started when serious injury and research into causes began – should’ve used Doe defendant exception to start the suit – Sindell or other cases can’t be the trigger to SoL)

b. discovery rule – allows P to wait until injury and negligent cause appears before SoL begins

c. minority – if you’re a minor, SoL does not start till majority – usually suits brought by parents unless suit is against the parents)

d. incapacity – while you are mentally or otherwise unable to bring a claim, the SoL does not run

e. Feltmeier, p. 423 (exception to the SoL rule – for a continuing tort, most recent occurrence is when SoL measured from – in IIED against ex-husband, nature of the tort itself requires continuing acts as to the outrageousness of the conduct, so conduct more than SoL ago will be considered)

f. for medical malpractice, SoL begins when treatment ceases

B. Statute of repose (absolute bar to recovery after a certain time)

a. Bradway, p. 428 (more than 5 years after transfusion, P learns she has AIDS – SoR bars recovery against the Red Cross because they are considered a medical service under GA law – SoR is an act (tortuous conduct) based trigger – knowledge of the injury is irrelevant)

b. no cause of action EVER after SoR runs

c. Usually only for medical malpractice and products liability cases, to avoid detrimentally high insurance costs in these cases

XV.
Contribution and Indemnity

A. Indemnity – one party responsible for whole of negligence/loss
B. Contribution – for proportionate fault, nonsuit parties can be sued for their fault – only applies when parties are joint and several
C. Brochner, p. 437 – hospital and dr. both settle with injured – hospital and ins. Co can’t turn around and sue dr. – indemnity unfair, and no contribution since each settled as to fault independently

D. Indemnity remains for vicarious liability, or contractually 

XVI.
Joint and Several liability (single D 100% responsible to P – P’s % negligence is taken out of the equation)

A. Proportionate fault – fault apportioned to Ds but each 100% liable – usually Ds then sue other Ds for contribution
B. Kaeo, p. 439 – joint and several liability, City 1%, driver 99% - reversed for not 

telling jury the result of j&s liability – Wis. blindfold rule not allowed

C. Brown v. Kell, p. 441 – recovery and duty to pay are under comparative negligence which overrules j&s liability – even in cases where a D or other party can’t be joined, % negligence is relevant to reduce other party’s payments.

D. Before this, contribution is 50-50 as to Ds under contributory negligence – now is fault % under comparative negligence.

Cases not in outline:

Eckenrode v. Life Ins. Co. of America, p. 28 (wrongful death not paid out correctly by policy, is harassment and IIED)
Neals v. Neals p. 55 (sex is consensual even though wife later learns husband was cheating on her – the fraud did not change the nature of the act itself and misrepresentation of the inducements to the act don’t apply to revoke consent

Teal v. May Dept. Stores, p. 65 (defense of property is valid, store can imprison people to get their property back, but once the property is returned, it’s false imprisonment to hold them any longer.)
Krebs, p. 104 (statute requires light in building stairway – no breach, because light was extinguished just prior to P’s fall and unknown to D that light was out – excused)

Freund, p. 104 (brakes fail and cause accident, but D used reasonable care in maintaining them – breach of statute of ‘adequate’ brakes excused)

O’Donnell, p. 104 (auto couplers required by federal statute on trains – absolute liability for a coupler that fails, despite reasonable maintenance)

Morby, p. 104 (kid hit by car on his bike when he turns and doesn’t signal – higher standard of care around children trumps statutory mandates in most jurisdictions)

Gorris, p. 104 (sheep lost overboard in storm, ship breached statutory duty of small individual pens – statute to prevent disease, not to prevent loss of sheep, therefore no negligence cause no breach of related standard of care (P could’ve brought another standard of care that was breached)
Potts, p. 106 (worker bitten by spider while working on bananas can’t recover under a GA law – law was designed to protect consumers, not workers)

Coast Guard case, p.125 (low lights on scow set fire to polluted river – statue has a requirement for a light at least 8 feet up, but regulation is to make the scow visible at night and there is no provision against two lights, one high and one low – still, court finds there was a breach due to the statutory violation)

Kinsman, p. 178 (Judge Friendly says B>PL still stands, even when there is a large risk of many small harms that are foreseeable – in this case, ship not tied up properly and causes many small damages while sailing downriver from unmooring)

Hunley, p. 202 (negligence of Dupont in leaving door to spill area open is cause in fact and breach, but legal cause not met – psychotic break is not a foreseeable result, because stress is a normal part of P’s security job)
Robbins Dry Dock, p. 255 (If you have no proprietary interest in property, you can’t get damages for economic loss – if A injures B, and C loses $ as a result, C can’t recover from A even though A is the but-for cause of the loss (even if B and C in privity))
Braun v. soldier of Fortune, p. 309 (general duty of magazine to protect the public from unreasonable risk of harm by screening its ads, but 1st amendment protects ambiguous ads – jury instruction of ‘clear harm;’ is valid because there was illegal activity advertised ‘on the face’ of the ad)

