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ANIMAL SACRIFICE AND THE FIRST AMENDMENT:
THE CASE OF LUKUMI BABALU AYE

David N. Cassuto*

Animal sacrifice and religious ritual have intertwined for thousands
of years. The practice remains integral to Santeria, an Afro-Cuban
religion that has many adherents in the United States, particularly in
Florida. In 1987, when the Santeria Church of Lukumi Babalu Aye
announced plans to open in Hialeah, Florida, the city reacted by passing
a set of ordinances banning animal sacrifice. The Church sued and the
issue of whether the ritual killing of animals constituted protected
religious expression eventually made its way to the United States Su-
preme Court. Church of Lukumi Babalu Aye, Inc. v. City of Hialeah'
asked the Court to resolve two linked constitutional questions: Is the
ritual slaughter of animals a form of religious expression protected by
the First Amendment of the United States Constitution? And, if so, (or
even if not) may the practice be banned or regulated by the State?

These are difficult questions and the Court’s attempt to answer
them raises more guestions still. This chapter examines the Court’s
reasoning in the Lukumi case to determine whether it clarified or
further clouded the relationship between animal sacrifice and the First
Amendment. It argues that the plurality opinion’s attempt to cast the
Hialeah ordinances as underperforming animal protection statutes was
both misguided and counterproductive.

The Hialeah ordinances aimed to suppress Santeria practices within
the city limits. As such, they were deeply problematic because they
intentionally targeted a particular religion. Yet the Court focused pri-
marily on the ordinances’ effectiveness at resolving animal cruelty, an
issue well beyond their purview. As a result, the Court’s analysis
mischaracterizes the laws and leaves crucial questions—that is, whether
a non-discriminatory prohibition on animal sacrifice is possible or per-
missible under the First Amendment—unanswered.

Defining the Hialeah ordinances as anticruelty rather than as anti-
sacrifice enabled the Court to find them both overbroad and underinclu-
sive. For those reasons, the Court deemed the ordinances to be intoler-
ably burdensome to religious practices. This reasoning does not with-
stand close analysis and falls prey to the same imprecision the Court
imputes to the challenged laws. It demands that the laws be both
narrowly drawn to accomplish a specific goal and hroadly applicable to
behavior that lies beyond their stated scope. These conflicting expecta-
tions create an impossible standard. In addition, by classifying animal
sacrifice laws as failed anticruelty statutes and then invalidating them
on PFirst Amendment grounds, the Court jeopardized future attempts to
legislate animal protection laws, even when such laws only incidentally
impact religious practices.
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BACKGROUND—SANTERIA AND SoUTH FLORIDA

Santeria has its origins in Africa. In the eighteenth century, Spain
brought a great many slaves from Yoruba-speaking areas of Africa
(including Nigeria, Togo and Benin) to its colony in Cuba. Over time,
these diverse cultures, all of whom shared the Yoruba language and
religious traditions, came to be known collectively as “Lukumi.” The
dominant religion among the Lukumi involved the worship of Oludu-
mare (“owner of heaven”) and ashe (‘“cosmic blood” of the universe).
Orishas—the spirits or guardians who personify the ashe—were wor-
shipped as ‘“‘people of heaven.””

In colonial Cuba, the Yoruba religion merged with Catholicism, the
official religion of Spain and its Cuban colony. The result was a unique
Afro-Cuban syncretic faith that combined Orisha worship with Catholic
religious iconography. Orishas and saints were venerated both on tradi-
tional Catholic days of celebration as well as according to traditional
Lukumi practices. Leaders among the faith were known as “santeros.”
Eventually, the religion itself became known as Santeria, the “Way of
the Saints.”

Santeria migrated north to the United States with Cuban exiles and
expatriates. By the early 1980s, an estimated fifty to one-hundred
thousand Santeria practitioners lived in South Florida. Following the
Mariel boatlift in 1980, in which Fidel Castro deported 125,000 people,
the number of Santeria faithful in the United States swelled. Many of
the refugees from the boatlift settled in the Miami area.® As a result, the
early 1990s found Santeria well ensconced in the United States, particu-
larly in South Florida.

Santeria religious rituals often include the killing of animals. Practi-
tioners sacrifice animals to the Orishas, who require blood to sustain
them. They kill goats, guinea pigs, potbellied pigs, rabbits, chickens and
turtles and other animals on days of thanksgiving, to cure illness, to
initiate one infc the faith, to ward off enemies, and at other times as
well. The method of slaughter involves placing the animal on a table
with its head hanging over the side and then glitting its throat so that
the blood drains into a bowl below the table. Because the Santeria faith
has no formal hierarchy or organizational structure, there is no stan-
dardized training or certification process for those who slaughter the
animals. Depending on the animal and the skill of the santeros carrying
out the ritual, killing the animal swiftly and efficiently can present a
formidable challenge. A number of well-publicized examples that
emerged in the days surrounding the Lukumi Babalic case demonstrated
that the animals’ deaths are sometimes slow and grisly *

Txae Founpivg oF THE CHURCH OF LURUMI BABALU AYE

In 1974, a Cuban immigrant Frnesto Pichardo, along with his
brother, mother, stepfather and several others, founded the Church of
Lukumi Babalu Aye. Pichardo assumed the dual roles of corporate
president (the church was founded as a non-profit organization) and
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chief spokesperson. The church operated for many years without a
physical home. In 1987, it negotiated a lease with an option to buy an
abandoned used-car dealership in downtown Hialeah, Florida.

The announcement of the church’s imminent opening caused a
vociferous community backlash in Hialeah. Perhaps not coincidentally,
the church also encountered difficulties getting utility hookups and a
certificate of occupancy for the building. The community outery soon
aggregated into an organized movement opposing the church’s presence
in Hialeah. That opposition included local religious leaders. The pastor of
one local church proclaimed himself in favor of freedom of speech and
worship yet still declared, ““that there are still people in this era, in our
civilized society of the United States, still sacrificing animals ... is
indefensible and repugnant.’”

At a public meeting held by the city council, fervent denunciations
came from all quarters. Participants denounced Santeria as satanic and
medieval. Even the chaplain of the police department labeled it an
abomination to the Lord, noting that “We need to be helping people and
sharing with them the truth that is found in Jesus Christ.””® Pichardo
was jeered, hectored, and called the “anti-Christ,” as well as Satan
himself, among other epithets.”

Shortly thereafter, the City Council passed a series of resolutions
and ordinances outlawing ritual slaughter of the type practiced by the
Santeria faithful. Resolution 87-66 acknowledged Hialeah residents’
“concern”’ regarding religious practices that conflict with public morals,
peace and safety and “reiterated” the city’s commitment to the prohibi-
tion of animal sacrifice. Ordinance 87-40 incorporated Florida’s animal
cruelty law which barred anyone from “unnecessarily or cruelly ...
kill{ing]” animals. The Florida Attorney General had earlier opined that
killing animals for religious purposes was “unnecessary’’ under the
statute and therefore illegal unless the primary purpose was for food
consumption. Consequently, by incorporating the state law, the Hialeah
City Council effectively outlawed the form of animal sacrifice practiced
in Santeria.

Since Hialeah is a part of Florida, the Florida anticruelty statute
was already in force, so the Council’s adoption of it was partially
hortatory. However the attorney general’s reading of the state statute
(that animal sacrifice outside the context of food consumption was
“ynnecessary”’ and, therefore, cruel) had not been tested or upheld by
the courts. Thus, the state anticruelty statute gained specificity and
clarity in the context of the Hialeah ordinances.

Resolution 87-90 declared it city policy to oppose animal sacrifice
within the city’s limits. Ordinance 87-52 barred the possession or use of
animals for ritual slaughter except in properly zoned and licensed
establishments. Ordinance 87-71 outlawed animal sacrifice within the
city limits except for the primary purpose of food consumption; and
Ordinance 87-72 outlawed the slaughter of any animal on any premises
not zoned for such activities and which met all city codes and require-
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ments. Taken together, these enactments meant that the Church and its

adherents were prohibited from carrying out animal sacrifice within the
city of Hialeah.

The church and Pichardo jointly filed suit in federal court against
the city as well as its mayor and the entire city council. They alleged
violations of their First Amendment right to freedom of religion and
demanded that the court void the ordinances. The city countered that
the laws did not discriminate against Santeria or the church. Rather,
they sought to safeguard the populace against unsanitary and unseemly
practices. Consequently, the city argued, the ordinances passed constitu-
tional muster and should be upheld.

The district court held for the city. The judge found much of
Pichardo’s testimony unconvincing and consequently held that the plain-
tiffs had failed to make a convincing case for discrimination. The
Eleventh Circuit affirmed without opinion. The Supreme Court granted
certiorari to decide whether Hialeah’s statutes banning ritual animal
slaughter violated the Free Exercise Clause of the First Amendment.

The Court’s action surprised many because there did not appear to
be any issue of unsettled constitutional law. As we will shortly see,
previous case law showed that states could pass laws incidentally bur-
dening religion so long as the laws were secular in purpose, neutral, and
generally applicable. Nor was there a visible circuit split. Circuit splits
occur when the courts of appeals from two different regions of the
country (or “circuits”) reach differing conclusions on the same point of
law. In such cases, the law applies one way in one region of the country
and in a different way in another. It often falls to the Supreme Court to
resolve such conflicts. Yet, despite the absence of any apparent new issue
of constitutional law or disagreement among the circuits, the Court felt
that the Lukumi case raised important First Amendment issues that
required its attention. Understanding the issue before the Court, as well
as the Court’s decisional process requires some background on the
nature of the First Amendment and its treatment of religion.

Tye FIRST AMENDMENT AND RELIGION

The text of the First Amendment reads straightforwardly. It states
in relevant part that:

Congress shall make no law respecting an establishment of religion,
or prohibiting the free exercise thereof. .. .?

Embedded in this phrase are two important clauses that exist in
delicate counterbalance: the Establishment Clause and the Free Exercise
Clause. The Establishment Clause forbids the federal government from
favoring religion or favoring one religion over another, while the Free
Exercise Clause requires that there be no governmental prohibition of
religious practice. The Supreme Court has held that, under the Due
Process Clause of the Fourteenth Amendment, these precepts apply to
the states as well? Taken in tandem, the two clauses propound state
neutrality toward religion. Courts have interpreted this to mean that
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governmental goals and actions should be secular and accomplished in a
religiously neutral manner. Articulating such goals and carrying them
out in an acceptable manner presents a significant challenge.

Navigating a path between not favoring religion and not inhibiting
its practice is not always easy. It is virtually impossible for the govern-
ment to completely avoid aiding religion unless it actively undermines
religion—something it is likewise forbidden to do. For example, if the
fire department (a state entity) responds to a fire alarm at a church, it is
aiding religion, theoretically in violation of the Establishment Clause.
Yet, if the fire department refuses to put out the fire, it is withholding
assistance on the grounds of religious affiliation. Under the Free Exer-
cise Clause, that too is prohibited. It would seem that in many circum-
stances if the state acts, it violates the Establishment Clause and if it
declines to act, it violates the Free Exercise Clause. Thus, if applied
inflexibly, the First Amendment’s noble rhetoric could effectively para-
lyze the government.

The nature of this dilemma has led the Court to issue a thicket of
opinions that attempt (not entirely successfully) to clarify the state’s
obligations. As a general matter, the two clauses taken together prevent
the government from singling out specific religious groups for either
benefits or burdens. If the state provides a benefit solely on the basis of
religious affiliation, it runs afoul of the Establishment Clause. If, on the
other hand, the government imposes a burden or penalty solely because
of religious affiliation, then it violates the Free Exercise Clause.

Over the nation’s history, a number of laws have been challenged
under the Establishment Clause and the Court has fashioned a strategy
(which it modifies from time to time) for adjudicating them. Essentially,
the Court looks to whether the challenged law has a secular purpose,
whether its effect promotes or inhibits religion, and whether it creates
an ‘“‘excessive entanglement” between the government and religion.'”

Comparatively little jurisprudence arises from the Free Exercise
Clause. This may be because there have been fewer instances where
federal, state or local governments attempted to suppress or punish
religious beliefs or practices so directly that they inspired Free Exercise
clause challenges. However, existing case law makes plain that the Free
Exercise Clause prohibits the state from prohibiting an activity because
of its religious nature or because the government wishes to suppress or
burden a particular faith or practice.

For example, in Fowler v. Rhode Island," the Court barred enforce-
ment of a municipal ordinance in a manner that prohibited Jehovah’s
Witnesses from preaching in a public park while allowing Catholic or
Protestant services to take place in public parks. Similarly, in McDaniel
v. Paty,® the Court struck down a Tennessee state law excluding
ministers from serving in the state legislature. The state may also not
impose special burdens of faith on people. Thus, in Torcasso v. Watkins,”
the Court invalidated a Maryland requirement that state elected officials
declare their belief in God prior to taking office.
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The Court’s recent jurisprudence suggests that if the state acts in a
religiously neutral manner, it does not violate the Free Exercise Clause
even if its actions incidentally burden practitioners of a particular faith.
Employment Division v. Smith," held that two drug counselors at an
Oregon rehabilitation facility fired for ingesting peyote for sacramental
purposes during a Native American ritual were not entitled to unemploy-
ment compensation. No one contested that the two men used the peyote
for religious purposes or that the law interfered with their ability to do
s0. Nevertheless, the Cowrt upheld the law and denied compensation
because the state did not intentionally target religious practices by
enacting or enforcing the law. The state’s intent was to prevent drug
abuse, not to interfere with religious activity. Any burdens placed on
religion were incidental. Consequently, the Court held, the law did not
violate the Free Exercise Clause.

The Smith case presented a new turn in Free Exercise jurispru-
dence. While Smith did not purport to overrule prior case law, the rule
in previous cases had been that if a law burdened religious beliefs it had
to pass a strict scrutiny test (that is, be narrowly tailored to meet a
compelling state interest) to survive. Strict scrutiny poses a formidable
barrier to a Jaw’s survival. A finding by the Court that a state action
must undergo strict scrutiny usually means that it will be struck down.
However, that is not always the case. For instance, in United States v.
Lee,” the Court rejected the contention that members of the Amish faith
were exempt from paying Social Security taxes. The Court acknowledged
that paying or receiving Social Security benefits interfered with the free
exercise of the Amish faith but nevertheless found the law “essential to
accomplish an overriding governmental interest.”””® As will be argued
later in this chapter, a law banning animal sacrifice could also conceiv-
ably withstand strict scrutiny.

Although the Smith case did not explicitly overrule previous Free
Exercise cases, the rule it propounded represented a clear departure
from precedent. In Sherbert v. Verner," a case that predates Smith by
almost two decades, the Court determined that a facially neutral law
faces strict scrutiny if a plaintiff could show that the law significantly
burdened the exercise of her religion. In Verner, the plaintiff, a Seventh
Day Adventist, had been denied unemployment benefits because she
refused to work on Saturdays despite a statutory requirement that
applicants be available to work Monday through Saturday. The Court
found for the plaintiff, reasoning that if a plaintiff could show a signifi-
cant burden on the free exercise of her religion, the state would have to
demonstrate that that burden was necessary to a compelling state
interest. In this instance, the societal interest was not sufficiently
compelling to counterbalance the burden. Consequently, the plaintiff
could not be deprived of unemployment benefits because she refused to
work on the Sabbath.

The key difference between the Verner and Smith decisions is that
in Verner, the Court applied strict scrutiny to a neutral law whereas in
Smith, it held that for neutral, generally applicable laws, strict scrutiny
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is unnecessary. However, since Smith did not explicitly overrule or
modify Verner, the Smith decision created, in Justice Souter's words, “‘a
free exercise jurisprudence in tension with itself. ... As a result, it is
difficult to extrapolate a general rule from the Court’s Free Exercise
cases. Nevertheless, based on the Court’s explicit reliance in Lukumi on
the reasoning of Smith (as well as Justice Souter’s impassioned critigue
of that case in his concurrence), it is clear that the Smith rule holds
sway in Lukumi. "

Tur Lourrmr DECISION

When the Court granted certiorari in Lukumi it galvanized interest
groups on both sides of the issue. A flurry of amic: ensued, with religious
organizations generally supporting the church’s position and animal
advocacy organizations weighing in on the side of Hialeah.

In a plurality opinion authored by Justice Kennedy, the Court held
for the church, reversing the holdings of the district and circuit courts.™
The combination of the plurality and concurrences clearly hold the
Hialeah ordinances unconstitutional. In a later settlement, Hialeah
agreed to pay the legal fees incurred by Pichardo and the church totaling
nearly half a million dollars and to pay one dollar to the church as a
symbol of reconciliation. Neither Pichardo nor the church pursued
further legal action against the elected officials named in the lawsuit.”

In keeping with Smith, the Court noted that a law that burdens
religious practices need not undergo strict scrutiny if 1t is neutral and of
general applicability. However, if the law is not neutral or generally
applicable, it must pass strict serutiny—that is, it must be Jjustified by a
compelling governmental interest and narrowly tailored to advance that
interest. Should it fail striet scrutiny, the law will be struck down as
violative of the Free Exercise Clause.

In the Court’s view, the Hialeah ordinances were neither neutral
nor generally applicable and also roundly failed strict scrutiny. The
second paragraph of Justice Kennedy’s opinion encapsulates the plurali-
ty’s position:

[TThe laws in question were enacted by officials who did not under-
stand, failed to perceive, or chose to ignore the fact that their
actions violated the Nation’s essential commitment to religious
freedom. The challenged laws had an impermissible object; and in all
events the principle of general applicability was violated because the
secular ends asserted in defense of the laws were pursued only with
respect to conduct motivated by religious beliefs.”

The Court held that the Hialeah ordinances were not neutral because
the city had “gerrymandered” the ordinances to exclude virtually all
types of animal killings except those carried out by Santeria adherents.

Animals could stil! be killed and/or mistreated in many ways; the
ordinances carved out only a very narrow prohibition against specific
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types of ritual killing. Therefore, they were underinclusive as a means of
preventing animal cruelty or safeguarding the public (aims which were
among the ordinances’ stated objectives).”® The Court found that this
result, when coupled with the discriminatory rhetoric that preceded the
ordinances’ enactment, impermissibly targeted the Santeria faith and,
consequently, were neither neutral nor generally applicable.

If a2 law that burdens religion is neither neutral nor generaily
applicable, then it is unconstitutional unless narrowly tailored to meet a
compelling state interest. The Court concluded that the Hialeah ordi-
nances were not narrowly tailored because they regulated behavior that
had little to do with their purported purpose. The city could accomplish
its goals of protecting animals and the public through other means than
a blanket prohibition of ritual sacrifice.

According to the plurality, “‘[tlhe legitimate governmental interests
in protecting the public health ... could be addressed by restrictions
stopping far short of a flat prohibition of all Santeria sacrificial prac-
tice.”” Similarly, “[wlith regard to the city’s interest in ensuring the
adequate care of animals, regulation of conditions and treatment, regard-
less of why an animal is kept, is the logical response to the city’s
concern, not a prohibition on possession for the purpose of sacrifice.””
For example, Florida’s anticruelty statute, which Hialeah adopted, out-
laws the unnecessary killing of animals or any actions which result in
“the cruel death, or excessive or repeated infliction of unnecessary pain
or suffering.” This statute, taken on its own, does not seem vulnerable
to Pirst Amendment challenge (recall that the Court struck down the
ordinances because they discriminated against Santeria in the aggre-
gate). However, the wording of the Florida statute, which closely resem-
bles New York’s, has its own set of (non-constitutional) difficulties, as
David Favre makes clear in his chapter in this book.

By prohibiting ritual sacrifice altogether even though the public’s
concerns could be addressed with narrower rules, the Court reasoned
that the impact of the laws far exceeded their intended scope and
purpose and were therefore overinclusive as well. “The proffered objec-
tives are not pursued with respect to analogous non-religious conduct,
and those interests could be achieved by narrower ordinances that
burdened religion to a far lesser degree”™ Consequently, the laws were
neither neutral nor generally applicable nor narrowly tailored to meet a
compelling state interest. Therefore, they violated the Free Exercise
Clause and could not stand.

This reasoning raises a number of questions. For example, it is not
clear what the Court means by ‘‘neutral,” “narrowly tailored,” or
“compelling state interest.” Such questions are not confined to the
Lukumi controversy; they pervade much of the Court’s strict scrutiny
jurisprudence.

Strict serutiny evolved as a method of protecting “preferred” or
fundamental rights from governmental intrusion. While the state must
occasionally impinge on individual rights to protect the common good,
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certain rights, such as those enumerated in the Bill of Rights, those
guaranteeing access to the political process, and those that protect
“discrete and insular minorities” against discrimination receive greater
protection. State intrusions into these areas and against such groups
therefore meet with a higher degree of judicial skepticism. Strict scrutiny
evolved in the 1960s as a way of codifying that judicial skepticism.?

Nevertheless, the Court’s approach to strict serutiny remains highly
variable. As constitutional scholar Richard Fallon explains, it falls into
three main categories: (1) the nearly categorical prohibition version; (2)
the weighted balancing test; and (3) the illicit motive test.

The first category works much as one might expect. If a state action
threatens fundamental rights, the Court will permit the action only to
avoid an impending catastrophe. For example, if there is an imminent
danger of death, serious injury, or viclent social upheaval, the state can
pass a law constraining fundamental rights. Barring an imminent catas-
trophe, however, any attempt to pass such a law will fail.

The weighted balancing test balances the state’s interest in carrying
out a particular action against the public interest in protecting funda-
mental rights. The scales are so heavily weighted in favor of the
fundamental rights, the state interest must be quite strong to override
them. However, there need not be a showing of imminent calamity.
Professor Fallon cites the Court’s upholding of a statute giving the
government custody of President Richard Nixon's presidential papers
despite the apparent violation of Nixon’s First Amendment rights. In
that case, though the need was compelling and urgent, no impending
cataclysm loomed.®

The illicit motive test focuses on sussing out whether the govern-
ment purposely (and improperly) targeted a fundamental right or pro-
tected group. If so, the government’s behavior will not stand. This test
concerns itself more with motive than with outcome. Consequently, a
law enacted with illicit motives but whose impact does not burden any
protected rights or groups may nonetheless be struck down.?

The Court’s approach in Lukumi seems to combine elements of all
three tests. The combination of approaches generates a lack of internal

consistency. As a result, the Court’s reasoning is often hard to compre-
hend.

THE NEUTRALITY AND (GENERAL APPLICABILITY ANALYSIS

The Court’s neutrality and general applicability discussion lays out
the legislative history behind the ordinances and shows how it demon-
strates the City Council’s intent to target the Santeria faith. It describes
the actions at the City Council’s public hearing and the community
resistance to the church’s presence in Hialeah. The rhetoric of elected
officials during the lawmaking process reflected a demonstrable hias
against the Lukumi Babalu Church and against Santeria practices gener-
ally. That bias manifested itself in the enactment of laws that plaintiffs
claimed disproportionately impacted Santeria practices. The Court’s
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analysis underscores how each of the ordinances seemed more directed
at deterring Santeria rituals than in protecting animals or safeguarding
the public.

For example, Ordinance 87-71 bans animal sacrifice that is ‘‘not for
the primary purpose of food consumption.”” This exeludes ritual slaugh-
ter for purposes of creating kosher meat™ while effectively isolating and
outlawing Santeria practices. Similarly, the Court finds that Ordinance
87-52, which enjoins the possession, slaughter or sacrifice of animals
with intent to use them for food purposes but exempts “licensed food
establishments’ with regard to animals ‘“‘specifically raised for food
purposes’’ intended to exempt kosher (and halal) slaughter while specifi-
cally targeting Santeria practices. Santerians typically do not conduet
their rituals in licensed food establishments nor are the animals they kill
necessarily raised for food purposes. As a result, the law’s onus fell on
Santerians as opposed to followers of other faiths. In this sense, the law
was not neutral in its applicability.

The Court’s analysis goes awry in its examination of Ordinance 87—
40, which incorporates the Florida anticruelty statute and holds liable
anyone who ‘“‘unnecessarily ... kills any animal.” It makes no attempt
to prohibit most forms of animal killing, including fishing, hunting, and
extermination yet it outlaws animal sacrifice. In the Court’s view, this
selective prohibition of only certain types of killing demonstrates an
impermissible targeting of religious expression. Though facially persua-
sive, this position raises as many questions as it answers.

MusT A NEUTRAL ANTI-SACRIFICE STATUTE REGULATE
AL ANmMaL-RELATED BEHAVIOR?

The Court’s determination that the Hialeah ordinances were both
over and under inclusive is logically suspect. The laws purportedly aimed
to accomplish a narrow goal—prohibiting ritual animal sacrifice—a type
of killing the city (and state) deemed “unnecessary.”® The city did not
take a position on or attempt to ban many other types of animal killing.
The Court concluded that this omission demonstrated a clear bias
against Santeria practices. However, there are other possible explana-
tions. One could argue, for example, that killing animals for food and/or
for sport has littie in common with ritual sacrifice other than the fact
that each involves animals dying.

It is possible to maintain that killing animals for food is ethically
defensible while killing them for ritual is not. The argument might be
that food is necessary to continued existence and animal protein has
been a primary food source for humans for millennis. Therefore, the
consumption of animal flesh transcends ethics and resides squarely in
the realm of biological necessity.

One could likewise argue the converse—that ample alternative
sources of protein and calories exist and that there is no need to
consume animal flesh. By contrast, there are no substitutes for the
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commands of faith. In order to live an ethical life and find peace in the
hereafter, one must obey the will of the gods. Both positions, while
diametrically opposed, share the view that the two forms of animal
slaughter are distinct and unrelated.

For present purposes, the persuasiveness of the various rationales is
irrelevant. What matters is that each of the methods of animal killing
cited by the Court can lay claim to different normative justifications.
Therefore, grouping them together and claiming that regulating one
necessarily means regulating them all does not comport with either logic
or history.

The ability to differentiate between and among these activities
indicates that they are normatively distinct and therefore potentially
subject to different restrictions. Indeed, hunting and fishing are each
regulated differently, and pest control is regulated differently than
either. The slaughter of animals for food is likewise controlled by specific
regulations and guidelines.

While broad statutory guidelines could apply to animal treatment
(that is, a general anticruelty statute might apply but for the standard
exemption for animals used in agriculture), each form of animal killing is
governed by a narrow set of guidelines that apply to that activity alone.
Lumping them together under the broad rubric of animal cruelty fails to
acknowledge the diversity of actions involved. It also ignores the large
body of pre-existing codes and regulations governing their practice. To
say that hunting and cattle ranching must be covered by the same set of
laws because both involve animals is akin to arguing that baseball and
tennis ought to have the same rules because both involve hitting balls.

Trar Hiarzasn STATUTES WERE NarRrOWLY DrAwN

The Hialeah anti-sacrifice statutes were quite specific; they reached
only animal sacrifice, which was the behavior they sought to regulate (as
opposed to animal cruelty in general). This narrowness of scope suggests
not that the ordinances sought to impose “a prohibition that society is
prepared to impose upon [Santeria worshippers] but not upon itself,”"*
(as the Court presumes) but rather that the statutes aimed to accom-
plish a defined goal—the prevention of ritual animal killing for non-food
purposes.® Indeed, the Court acknowledges the laws’ narrowness of
purpose when it observes, “The net result [of the ordinances] is that few
if any killings of animals are prohibited other than Santeria sacrifice,
which is proscribed because it occurs during a ritual or ceremony and its
primary purpose is ... not food consumption.”™ Yet the Court treats
this narrow scope as a flaw even as it criticizes the laws for a perceived
lack of precision. Tt demands a breadth of coverage from the ordinances
that extends well beyond what the drafters intended or what a City
Council could hope to regulate.

The same dichotomy arises when the Court takes up the question of
general applicability. Statutes must be generally applicable and not
single out one particular entity for regulation or special treatment. While
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it is appropriate for the Court to strike down legisiation that specifically
disallows Santerians but not other religious groups from engaging in
religious sacrifice, the Court does not rest its argument about general
applicability on that basis. Instead, it concludes that the ordinances are
not generally applicable because they are underinclusive with respect to
their goals of, inter alia, preventing cruelty to animals. This leads back
to a discussion of the statutes’ narrow ambit—that they do not regulate
non-sacrificial modes of animal killing, including hunting, fishing, medi-
cal research, and euthanasia. The plurality maintains that because the
ordinances do not reach these other forms of animal killing and mis-
treatment, they are not generally applicable and therefore fail the second
prong of the test for constitutionality.

This reasoning raises the same questions of practicability and scope
that we saw in the neutrality discussion. Furthermore, it complicates the
strict scrutiny analysis. When the Court determined that the Hialeah
statutes burdened religion and were neither neutral nor generally appli-
cable, that conclusion triggered a strict scrutiny review. Yet, it seems
impossible to have a statute that is both narrowly tailored, as the strict
scrutiny test requires, while still encompassing the many disparate
behaviors that the plurality’s interpretation of neutrality and general
applicability demands. It is to the tension between these competing
requirements that we now turn.

AN UNWORKABLE STRICT SCRUTINY ANALYSIS

In finding that the ordinances fail to pass strict scrutiny, the Court
references its earlier conclusion that the ordinances are not narrowly
tailored because they do not cover a raft of behaviors other than ritual
sacrifice that also kill or mistreat animals. It would seem that the Court
objects to statutes that prohibit a particular type of animal killing unless
they also prohibit virtually all manners of animal killing. As noted
earlier, this approach mandates that the statutes be simultaneously
narrow in scope and breathtakingly broad in application. Few if any laws
could meet such a requirement.

Consider the following fictional example:

The Polaricer faith requires that its adherents snowmobile at
midnight through the streets of Oshkosh, Wisconsin every year
during the month of January. Thousands of the faithful make the
annual pilgrimage. They gather each January evening and trundle
through the streets of Oshkosh, the rumbling of their snow ma-
chines echoing through the city. The noise problem is exacerbated
by the fact that the roaring of the snowmobiles’ engines melds with
the traffic sounds (particularly the noise from trucks traveling on
nearby highways}.

The ritual dismays and disrupts many of the town’s inhahitants
and has generated considerable friction between the locals and the
Polaricers. The Oshkosh City Council, declaring its concern about
detrimental impacts on public health, noise and safety from snow-
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mobile use, passes an ordinance banning snowmobiles from city
streets after dark.

A group of Polaricers sue, claiming violations of their rights
under the Free Exercise Clause. They argue that the city govern-
ment unfairly singled out their particular practice for regulation.
Since the ordinances did not attempt to regulate all forms of
transportation that impact the public welfare, noise and safety,
Polaricer practices have been wrongfully suppressed.

The plaintiffs note the lack of any similar ban on trucks, despite
their considerable noise quotient. They note as well that other
modes of transportation (toboggans, for example) are potentially
hazardous to health and safety yet remain unregulated. Clearly, they
argue, the town’s concern with public health and safety is pretextual
and the real reason for the ordinances is the town’s growing dislike
for the annual influx of religious pilgrims. Therefore, the Polaricers
claim, the statute is unconstitutionally underinclusive and void.

The Polaricers further maintain that the statute is overinclusive
because there are more circumscribed ways of accomplishing the
town’s stated goals. The City Council could, for example, limit the
size of the snowmobile engines permitted after ten p.m. and/or
require extra soundproofing as well as lights and safety flags.
Instead, the Council passed a law effectively rendering it impossible
for members of a particular religious group to obey the tenets of
their faith. This constitutes unlawful discrimination under the Free
Exercise Clause. The plaintiffs seek damages and injunctive relief.

Based on the Lukumi court’s reasoning, shouldn’t the Polaricers
prevail? The City Council singled out a specific form of winter transpor-
tation for regulation in a manner that directly burdened the religious
practices of a particular group. Even though it could have opted for any
number of other ways of safeguarding the public safety and welfare and
decreasing noise, the Council chose a method that directly and detrimen-
tally impacted the Polaricer faith. In addition, public welfare and safety
as well as the peace of the evening remain at risk because the ordinance
did not regulate all possible sources of noise or disruption. Shouldn’t the
statute be invalidated because it enjoins religiously motivated behavior
while failing to address other activities that pose a similar threat to the
Council’s stated goals?

The problem with this reasoning is that it simultaneously demands
too much and too little. On the one hand, it requires that the statute be
narrowly tailored to accomplish its goal. On the other hand, it broadens

the statute’s goal to the point where narrow tailoring becomes impossi-
ble.

The issue in Oshkosh is not all noise and all dangers to public
health and safety. The City Council’s concern lay with the noise from
snowmobile use at night on town streets and its accompanying distur-
bances. It defies logic and the principles of statutory construction to
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require that the Oshkosh legislature regulate all noise just because it has
concerns with one particular kind of noise. Such a requirement would
effectively render any legislative undertaking quixotic and unworkable.
Yet, this is apparently the condition that the Supreme Court imposed on
the city of Hialeah.

Since the Hialeah anti-sacrifice ordinances target religiously moti-
vated behavior, the Court properly demands that they be narrowly
tailored. However, the opinion also requires that the ordinances concur-
rently address all behavior that negatively impacts animals. No statute
could successfully negotiate such a gauntlet and it follows that the
Hialeah ordinances were doomed from the outset.

As noted earlier, a law faces strict scrutiny when it burdens a
protected group or fundamental right (in a non-neutral manner). Strict
scrutiny requires that the law be narrowly tailored to further a compel-
ling state interest. If the law does not further that state interest, it
creates a burden on religion for no reason. It follows that a law that
burdens religion must have a compelling purpose. An ineffective law that
burdens religion would necessarily fall short of this standard. Therefore,
though efficacy is not explicitly enumerated in the test, an ineffective
law could not pass strict scrutiny.

The chief problem with the Court’s approach lies less in its method-
ology than in its characterization of the city’s goals. No statute could
eliminate all animal cruelty, not least because of the multifarious defini-
tions of “cruelty.” And the Hialeah ordinances—as the Court points
out—made no such attempt. Instead, the ordinances prohibited a certain
type of animal cruelty—the cruelty that stems from ritually killing
animals for purposes not explicitly linked to food consumption. Thus, the
Court held the ordinances to a standard they could not (and did not
attempt to) reach. It then invalidated the laws because they fell short of
this artificial standard. Returning to Professor Fallon’s terminology, the
Court’s approach resembles a ““weighted balancing test’” with the scale
so weighted in favor of invalidating the ordinances that it becomes more
of a “nearly categorical prohibition.” In effect, the Court erected a set of
straw men, substituted them for the Hialeah ordinances, and then struck
them down.

A DIFFERENT APPROACH TO STRICT SCRUTINY
A. Narrow Tailoring

The Court determined that the city structured its ordinances to
accomplish a religious gerrymander—an “‘impermissible attempt” to
target Santeria religious practices. This assessment seems entirely accu-
rate in light of the xenophobic testimony by council members and
community leaders at the public hearing prior to the laws’ passage.
However, determining if these particular ordinances llegitimately tar-
geted a religious group presents an entirely different issue than deter-
mining whether a law enjoining ritual animal slaughter for non-food
purposes is illegitimately underinclusive. The Court’s conflation of these
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two issues unnecessarily complicates an already complicated body of Free
Exercise jurisprudence.

The latter question—whether it would be constitutionally legitimate
to prohibit ritual animal slaughter for non-food purposes—raises a host
of interesting issues that the Lukumi court sidestepped. For instance,
the Court’s rhetorical linkage of animal sacrifice with all other forms of
animal killing/cruelty demands further inquiry. While killing and cruelty
are often linked, they are not always—a fact that the law routinely
recognizes in both the human and animal realms.

In the human arena, killing and cruelty are distinet and severable
phenomena. The law recognizes certain types of killing as acceptable
while condemning others. One cannot imagine, for example, the Court
striking down a statute prohibiting human sacrifice. It would not matter
that other circumstances exist in which people are routinely killed
(execution, military combat, etc). Nor would it matter that the anti-
human sacrifice statute proscribes killing in certain situations and places
and not in others and that the statute targets specifically religious
behavior. The law would survive because, despite its apparent underin-
clusiveness and focus on a specifically religious practice, it still satisfies a
compelling state interest (avoiding ‘‘unnecessary’” human deaths) and is
narrowly tailored to accomplish that goal.

“Cruelty” to humans is a similarly fluid concept. The Constitution
forbids “‘cruel and inhuman’ punishment yet so-called “Supermax”
prisons routinely confine inmates to a tiny cell in solitary confinement
for twenty-three hours per day (the other hour is spent in an exercise
pen known as a “kennel”). This type of confinement can and often does
lead to deep psychological trauma and is considered highly punitive. Yet,
it remains both legal and widely tolerated. Clearly, there exist certain
situations where treatment that might otherwise be labeled cruel has
been found to be expedient and socially acceptable.

The debate between the Bush administration and Congress, as well
as the Courts, as to what exactly constitutes “torture” provides another
example of the state sanctioning cruelty in some circumstances but not
in others. That cruelty is tolerated in some contexts and not in others
does not mean that all laws seeking to limit cruel behavior under certain
prescribed conditions are useless or underinclusive. It rather indicates
that the laws aim to prohibit certain behaviors that society finds particu-
larly objectionable. Since other forms of cruelty do not give rise to the
same level of societal concern, it follows that killing and cruelty are not
objectionable per se. Instead, society allows certain kinds of killing and
eruelty while prohibiting others.

A similar tolerance for certain forms of killing and cruelty extends
to animals. While numerous laws—both state and federal—ban the
mistreatment or killing of animals, those laws are narrowly cireum-
gcribed to permit activities which might otherwise fall within their
purview. Hunting, for example, involves the killing of animals, but it is
regulated rather than prohibited. The same holds true for fishing.
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Similarly, one cannot simply butcher one’s house pets and the federal
Humane Slaughter Act lays out federal guidelines regarding the slaugh-
ter of animals for food.

This selective prohibition of animal mistreatment results from a
normative (and legislative) choice. While much gratuitous killing of
animals still oceurs, it does not mean that the laws governing hunting
and house pets are failures because they do not regulate or prohibit the
various other methods in which animals are killed. Rather, the laws are
underinclusive by design. They are narrowly tailored to accomplish the
state’s particularized interest in preventing the killing and mistreatment
of animals in those particular ways that do not meet with state approval.

With this clarification in mind, the Court’s position in the Lukumi
case that the Hialeah statutes are underinclusive because they focus on
ritual sacrifice and do not address other methods of animal cruelty or
slaughter begins to look strained. Putting aside the fact that hunting,
fishing, and medical research are regulated by other statutes, invalidat-
ing a law because it fails to regulate behavior that it does not seek to
regulate is fundamentally illogical. The Hialeah statutes were narrowly
tailored to accomplish the goal of enjoining animal sacrifice within the
city limits. If they had a broader scope, they would lose their narrow
tailoring. Furthermore, the Court’s reasoning demands a breadth of
coverage from the ordinances that is well beyond what the drafters
intended or what a City Council could hope to accomplish. The Court’s
complaint seems not to be that the statutes are insufficiently narrow,
but rather that they are foo narrow.

B. If the Statutes are Narrowly Tuailored, Is their Purpose Compelling?

If, as now seems clear, the statutes were narrowly tailored, that does
not complete the striet scrutiny test. The second prong of the test
requires determining if the challenged law furthers a compelling state
interest. The Lukumi Court found the interests at issue in the Hialeah
ordinances insufficiently compelling. Yet, it is not at all clear to which
interests the Court referred when it made that determination.

The opinion is highly critical of the manner in which the ordinances
were gerrymandered to burden the Lukumi Babalu church and Santeria
practices. But that gerrvmander does not seem to form the basis—or at
least not the sole basis—for the Court’s decision to invalidate the laws.
Instead, the Court focuses at length on the scope of the laws and their
efficacy with respect to preventing animal mistreatment.

Few would disagree that a law enacted for the purpose of excluding
a religious organization from a community fails to satisfly any compelling
state interest. The record in the Lukumi case indicates that such a
gerrymander did oceur in Hialeah. However, the Court’s attention is
primarily directed elsewhere. It cites with approval the 1989 case of
Florida Star v. B.J.F.” which notes that “a law cannot be regarded as
protecting an interest ‘of the highest order’ ... when it leaves apprecia-
ble damage to that supposedly vital interest unprohibited.””® The Court
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then declaims that the Hialeah ordinances are underinclusive with
respect to preventing animal cruelty and/or deaths and that only reli-
giously motivated conduet is impacted by the laws’ restrictions.

As we have seen, this critique is only partially accurate. While the
ordinances do disproportionately impact religious conduct, they are not
underinelusive. They are rather narrowly tailored to accomplish their
stated goal of preventing animal sacrifice. When the Court assumes that
the statutes seek to remedy all animal cruelty within the city limits, it
misapprehends their intent. It then offhandedly notes that “there can be
no serious claim that those interests justify the ordinances.”

The phrase “those interests’ in the sentence quoted above does not
have a clear referent. It could refer to the prevention of animal cruelty or
the burdening of religiously motivated conduct. If the former, then the
statement is exaggerated and derogates the cause of animal protection. If
the latter, then the Court’s dismissiveness arguably deprives it of an
opportunity to evaluate the ordinances on the terms under which they
were enacted. Had the Court focused more explicitly on the religious
gerrymander, it would have avoided imposing a significant burden on
future animal protection legislation., The Court’s insistence that
anticruelty legislation be all-encompassing could hinder the enactment of
specific statutes in the future that address particular types of cruelty to
animals. This intolerance for targeted legislation is particularly proble-
matic because the notion of what constitutes cruelty continues to evolve.

C. Statutes That Aim to Discriminate Against Religion Will Fail

The behavior and statements of the Hialeah City Council members
(and the members of the community) at the public hearing prior to the
ordinances’ enactment demonstrate an unmistakable bias against the
Santeria faith and the Lukumi Babalu Church. The plurality acknowl-
edges this, observing that “the record in this case compels the conclusion
that suppression of the central element of the Santeria worship service
was the object of the ordinances” and that this represented “an improp-
er attempt to target Santeria.”® That obvious bias means that the Court
could have taken a much different approach in its analysis.

The examination of the statute’s neutrality and general applicability
would have been short, swift and irrefutable. Though arguably of general
applicability, the ordinances were not neutral; they aimed directly at
Santeria. That fact alone would have triggered strict scrutiny, requiring
that the ordinances be narrowly tailored to accomplish a compelling
state interest in order to survive. This analytical approach fits Professor
Fallon’s “illicit motive test.”

Assuming the aim of the statute was to exclude Santeria practices
from Hialeah, the Court’s analysis makes clear that the ordinances were
indeed narrowly tailored to accomplish this goal. However, the last prong
of the test—determining whether the ordinances satisfy a compelling
state interest—is where the ordinances run into difficuity. The state has
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no compelling interest in discriminating against a particular religious
faith or practice. Indeed, under the Free Exercise Clause, such interests
are constitutionally impermissible. If the state’s interest in passing the
anti-sacrifice ordinances centered on suppressing the Santeria faith, then
the ordinances cannct survive.

Rather than avail itself of this framework, the Court instead dwells
on the laws’ inclusiveness and efficacy (or lack thereof) with respect to
animal cruelty. In light of the Court’s lengthy disquisition on the
inclusiveness of the ordinances as well as the omission of a straightfor-
ward analysis of their diseriminatory nature, it is at least plausible that
the statement, ‘“‘there can be no serious claim that those interests justify
the ordinances,” referred to the state’s interest in protecting animals
from ecruelty and unnecessary death. Both Justice Blackmun and Justice
Souter’s respective concurrences make plain that they did not believe the
plurality opinion addressed the issue of whether animal protection can
rise to the level of a compelling state interest. Nevertheless, the language
of the plurality opinion with respect to this issue is far from clear.

Assuming the Court intended to refer to animal protection, the
decision needlessly undermines that goal while erecting gratuitous hur-
dles to future laws aimed at safeguarding animals from ritual sacrifice. It
conflates the general goal of alleviating animal suffering with the nar-
rower goal of eliminating animal secrifice and in so doing needlessly
complicates the free exercise analysis. We have already established that,
under the Court’s jurisprudence, laws can burden and/or constrain
religious practices if those constraints are incidental to the enforcement
of a neutral law, Unfortunately, when the Court classified animal sacri-
fice as a protected form of religious expression while finding that laws
seeking to regulate it must also address all other types of animal cruelty,
it all but eliminated the possibility that a law seeking to regulate and/or
bhan animal sacrifice could be neutral.

CaAN AN ANTI-SACRIFICE STATUTE BE NEUTRAL?

At first reading, the idea of a religiously neutral law prohibiting
animal sacrifice may appear self-contradictory. After all, the notion of
animal sacrifice has powerful religious connotations. Any law aiming to
regulate it would have to negotiate the attendant burden such a law
would place on religion. Nevertheless, according to the Court, though
“[t]he words ‘sacrifice’ and ‘ritual’ have a religious origin, ... current
use admits also of secular meanings.... The ordinances, furthermore,
define ‘sacrifice’ in secular terms, without referring to ‘religious prac-
tices.” ”’® Thus, even as the Court struck down the Hialeah ordinances
because they unconstitutionally burdened Santeria religious practices, it
acknowledged that the term sacrifice can be defined secularly and that
the Hialeah ordinances did just that.

Ordinance 87-52 defines *‘sacrifice’” as to “unnecessarily kill, tor-
ment, torture, or mutilate an animal in a public or private ritual or
ceremony not for the primary purpose of food consumption.” The
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dictionary defines a ritual as ‘“‘the performance of actions in a set,
ordered, and ceremonial way.”” Numerous types of secular animal killing
meet this definition. For example, ““crush” videos, in which, leggy, spike-
heeled women are filmed grinding small animals underfoot meet the
definition of sacrifice. So too do many forms of laboratory experiments in
which animals are killed aceording to precise guidelines. Indeed, the
common term used to refer to the slaughter of laboratory animals is
“sacrifice.”

The key term in the ordinance is ‘“‘unnecessarily.”” The Attorney
General of Florida opined that ritual sacrifice not for the purpose of food
consumption was unnecessary and therefore illegal under the state
anticruelty statute. The Hialeah ordinances simply adopted the state
law. The Court found that the Hialeah ordinances were discriminatory
against Santeria when viewed in the aggregate because they effectively
excluded all forms of animal killing except Santeria sacrifice.

One need not quarrel with this conclusion to take issue with the
notion that a law banning animal sacrifice must necessarily be discrimi-
natory. If the term can have a secular definition that encompasses the
gratuitous killing and torment of animals, then it seems an appropriate
area for state regulation. It should likewise be possible to regulate the
practice in a neutral, generally applicable way. And, if that regulation is
neutral, generally applicable and narrowly tailored, albeit incidentally
burdensome to religion, then, under Smith, it should pass constitutional
muster.*

A thornier issue arises when an anti-sacrifice ordinance is not
neutral and instead aims to suppress a particular religious practice. The
question then becomes whether the regulation is narrowly tailored to
further a compelling state interest. Such a law could be narrowly tailored
{as evidenced by the Hialeah statutes). And, while the suppression of
religion is not (and cannot be) a compelling state interest, suppressing
religion need not be the point of the law. It may rather be that the
practice is offensive to the majority of society and the legislature wishes
to put an end to it (the practice, not the religion). In that case, the
legislature would be focusing on the eradication of a certain offensive
practice (animal sacrifice). The burden on religion would be incidental,
with no intent to suppress religious expression.

Nor must such a law address animal mistreatment in all its forms.
The law could simply seek to ban a particular form of animal mistreat-
ment that American society finds intolerable. The pivotal question then
becomes: can such a narrow form of animal protection form a compelling
state interest? If so, then a properly drafted law banning animal sacrifice
should withstand constitutional challenge.

Unsurprisingly, determining if a ban on animal sacrifice can rise to
the level of compelling state interest is no simple task. As we have seen,
the term “‘compelling state interest” defies easy categorization. As the
Court makes clear, certain types of animal mistreatment and killing are
socially acceptable. Others are not. The reasons for society’s acceptance
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of some forms of mistreatment and its flat prohibition of others are far
from obvious. Even the laws designed to protect animals are filled with
exemptions that often gut their capacity for enforcement.

FEDERAL Laws areE RivEN with EXCEPTIONS

At the federal level, the Animal Welfare Act" is the principal federal
statute mandating protections for animals and setting standards for
their care. Yet the Act specifically excludes farm animals from its
ambit.”? Without an umbrella statute that gives it authority to prevent
industrial practices that cause farmed animals to suffer, the U.S. Depart-
ment of Agriculture (““USDA”) cannot promulgate regulations to safe-
guard the health and wellbeing of food animals. Since over nine billion
farm animals are killed each year, this regulatory gap looms highly
significant.

Similarly, the Humane Slaughter Act,” enacted to protect livestock
from the often agonizing deaths awaiting them at industrial slaughter-
houses, mandates that livestock be slaughtered using “humane meth-
ods.”* However, the USDA has determined that the term “livestock”
excludes poultry.* Thus, the billions of chickens, turkeys and ducks
slaughtered every year need not be—and usually are not—rendered
insengible to pain before being hoisted, shackled and cut. In addition, the
Humane Slaughter Act exempts ritual slaughter as well as state-inspect-
ed slaughterhouses from its ambit. Numerous instances of egregious
cruelty have been documented in such facilities.*

Stare Laws arg LikewisE UNPRODUCTIVE

Twenty-eight states have anticruelty statutes that specifically ex-
empt farming practices that are generally accepted in the industry.®
This exemption effectively sirips the laws of any force or normative
component. Standard industry practices are typically those that best
serve the industry. Removing those practices from legal oversight en-
ables regulated entities to tailor their practices to their maximum
benefit, regardless of societal standards or impact on the affected ani-
mals.

State eriminal anticruelty statutes have alse proven ineffective.
First, the state must prove intent, a task complicated by the enormous
number of animals processed by industrial food producers.*® Given the
hundreds of thousands of animals in their custody, producers can easily
claim that they did not know the condition of any given animal. Thus,
indifference to the animals’ well being actually becomes a defense to
prosecution.*

Furthermore, criminal statutes do not spawn regulations. Without
guidelines for the industry or an administrative agency tasked with the
laws’ enforcement, no regular inspections take place, This means the job
falls to local law enforcement officials who, absent a search warrant,
cannot enter private property to ensure complianee.®™ Even if they could
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enforce the statutes, these officers would have little incentive to do so;
penalties for violations are generally quite low.

The low penalty for violations of animal cruelty statutes indicates a
low societal interest in deterring such behavier. This lack of interest in
protecting animals from harm stems from the fact that the animals’
value is often enhanced through their mistreatment (in the sense that
the less money invested in their welfare, the greater the profit realized
from their sale). Stated differently, the efficacy of animal protection
statutes is inversely proportional to the potential profit to be gained
from animals’ mistreatment. In light of these statutory deficiencies, it
becomes fair to ask whether animal protection could realistically be
characterized as a compelling state interest. Given the porous nature of
existing state and federal statutes, it seems unrealistic to classify protec-
tion of all animals as a state interest at all, much less a compelling one.

All fifty states have animal cruelty statutes and the trend in recent
years has been to widen rather than narrow the reach of those statutes.
For example, several states recently passed laws banning some of the
most inhumane factory-farming practices. Florida passed a constitutional
amendment prohibiting the use of gestation crates for sows® (and
another limiting marine net fishing).” Similarly Arizona passed a statute
effective December 31, 2012 that bans gestation crates for pigs and veal
crates for calves.™

It also bears mention that federal laws (including those discussed
above), while truncated in scope, nevertheless demonstrate a state inter-
est in safeguarding the welfare of at least some animals. Recent trends
also indicate a slight shift toward increased protections for animals at
the federal level. For example, the Twenty-Eight Hour Law*, originally
enacted in 1873, requires that animals not be confined for more than
twenty-eight continuous hours when being transported across state lines
in a “rail carrier, express carrier, or common carrier (except by air or
water)” without at least five hours of rest, watering and feeding.® Yet,
the USDA steadfastly maintained that the statute applied only to rail
transport and not to trucks.® Since trucks form the primary means of
transporting animals, this interpretation excluded most animals from
the little protection that the statute purperted to offer. In 2006, follow-
ing the filing of a legal petition against the USDA by several advoecacy
organizations, the agency finally conceded that the statute did indeed
apply to trucks.

Can AnmvalL WELFARE RisE 1O THE LEVEL oF COMPELLING STATE INTEREST?

The haphazard approach to animal protection under the current
legal regime suggests that animal welfare lies far from the forefront of
the nation’s consciousness, However, that does not mean the state (and
the public) evinces no interest in the issue. Some animals (for example,
endangered species, companion animals, service animals) benefit from a
clear state interest in their protection, even if that interest lies less with
the animals themselves than in the benefits humans gain from their
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protection. A second possibility is that the nation’s laws do not accurate-
ly reflect society’s strong interest in animal protection and welfare. Still
another possibility is that the current animal legal regime overstates
society’s bent toward animal protection and that, but for the govern-
ment’s proactive legislating, animals would have even fewer legal protec-
tions.

The latter possibility (that extant laws are overly strict and out of
step with lax contemporary notions of animal welfare) seems least likely.
Animal welfare issues have enjoyed increasing visibility and support both
in the press and by statute.” In addition, as the American public has
become more familiar with industrial agriculture, the resulting outcry at
its methods has spurred a shift away from some of the most inhumane
practices. For example, Smithfield Foods, the world’s largest producer of
pork, has pledged to move away from gestation crates for sows;* Burger
King has agreed to transition away from battery cage raised eggs:® and
celebrity chef Wolfgang Puck will not serve battery cage-raised eggs, pig
products from companies that use gestation crates, or foie gras, a duck
liver product created through force feeding.* These recent developments,
as well as the favorable press these and other initiatives have received,
and the aforementioned national trend toward tightening animal welfare
statutes, militate against the notion of a small and dwindling base of
public support for animal welfare.

The second possibility—that current laws do not accurately reflect
the public’s increased interest in animal welfare—again in light of recent
developments in the statutory and corporate realms—seems possible and
even likely. Many of the companies that changed their business practices
did so in response to public pressure, Similarly, much of the recent
legislation has been propelled by public interest groups.” Surveys and
other data demonstrate that, when informed of the way animals are
treated in industrial agriculture and elsewhere (for example, in medical
research or puppy mills), the public response tends toward calls for
stronger protection for the animals.® It therefore seems reasonable to
conclude that public interest in animal welfare is both real and growing
and that current laws do not satisfactorily reflect the public’s concern.

It remains true, however, that the public’s concern for animals is
not boundless. Even companion animals remain property in the eyves of
the law. This means that the animals’ interests are always subordinate
to the interests of the people who “own” them.® Consequently, their
legal rights and ability to enforce those rights remain minimal.

Even more dire is the situation of nen-companion animals. Though
many if not most Americans believe farm animals ought to be better
treated during their lves, only a small minority believes that animals
should not be killed for food. An even smaller percentage condemns the
use of animals for producing dairy products. Nor do most Americans
oppose hunting or fishing. In addition, despite questions of efficacy and
ethics, experimentation on animals remains an integral part of scientific
methodology.
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It would seem that American laws lack consistency of purpose when
it comes to animal welfare. Most animal protection statutes exempt most
animals from their coverage. Many types of animal mistreatment are
legal and, in some cases, actively encouraged. In addition, as the Lukum:
decision demonstrates, religiously based animal cruelty can potentially
claim constitutional protection. Nevertheless, there remains a powerful
undercurrent of concern for animals and their welfare. In the wake of
Lukumi, the question lingers whether animal sacrifice can be regulated
or whether it must always be protected religious behavior. In order to
answer that question we must first determine whether preventing ani-
mal sacrifice can rise to the level of a compelling state interest. If so,
then despite an inevitable burden on religious behavior, a law banning
animal sacrifice should survive challenge under the Free Exercise
Clause.

CAN AN ANTLSACRIFICE STATUTE SURVIVE A FREE EXERCISE CHALLENGE?

The range of protections and public attention afforded animals
suggests that the nation’s interest in animal protection varies. It further
indicates that existing laws do not necessarily reflect the depth of public
concern (or lack thereof). The degree of interest depends on the affected
animals and the circumstances. Under the current set of laws, one can
kill (and eat) some animals but not others. Even among those animals
raised for slaughter, some must be killed “humanely” while others need
not. Still other animals may not be killed under any except the most
exigent of circumstances.

Clearly, the laws protect some animals more than others. It follows
that the state possesses a compelling interest in protecting certain
animals from certain types of mistreatment. Other animals facing other
(or similar) types of harm do not engender the same level of interest.
Determining whether a compelling state interest exists requires a fact-
specific inquiry focusing on existing laws, the degree of public concern,
and other competing societal priorities.

If the legislature enacted additional laws protecting certain animals
from mistreatment while leaving others exposed to peril, those laws
would blend readily with the current legal regime. Those additional laws
might, for example, protect certain animals from certain types of death
viewed as not needful while allowing those same animals to be killed in
other ways for other reasons. For example, a dog living in domestic
situation cannot be poisoned, mutilated or sensorily deprived, yet if that
same dog were to find itsell the subject of a sanctioned scientific research
project, it could suffer any or all of those fates. Similarly, the state could
conceivably prioritize killing animals for food while strictly regulating
other types of animal slaughter. Ritual killing for purposes other than
food consumption might then fall into a state-defined category of non-
needful uses. Consequently, barring animal sacrifice might rise to the
level of compelling state interest even as the state permits other forms of
animal killing and mistreatment.
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Thus contextualized, a law banning animal sacrifice seems no more
inconsistent or underinclusive than most other animal protection laws.
Furthermore, the Court acknowledges that laws prohibiting sacrifice
need not specifically aim to burden religion, even if they incidentally do
so. Under Smith and its progeny, any anti-sacrifice statute that inciden-
tally burdened religion would have to he neutral and generally applica-
ble. If it singled out religious practices, it would also have to be narrowly
tailored and necessary to further a compelling state interest. A well-
drafted ordinance that defined animal sacrifice carefully and prohibited
it for compelling (secular) reasons might well pass such strict serutiny.

By contrast, the Hialeah ordinances would likely fail because they
were neither neutral nor generally applicable. The record overwhelming-
ly demonstrates that the ordinances’ specifically targeted and sought to
suppress Santeria religious practices. Suppressing religion is never a
compelling state interest.

Had the Court focused its analysis in this manner, its conclusion
would not have changed but it would have avoided opining on the
relative worth of animal protection versus religious freedom. The plurali-
ty opinion arguably strays into this uncertain territory and its analysis
does little to clarify the issue. Indeed, it is not even clear if the opinion
actually takes up the question. The concurrences claim that it does not.
According to Justice Blackmun, the plurality opinion did not reach the
question of ““whether the Free Exercise Clause would require a religious
exemption from a law that sincerely pursued the goal of protecting
animals from cruel treatment.” For him, that is a question for another
day and one that the outpouring of amici demonstrates should not be
taken lightly 5

Justice Blackmun apparently read the phrase, “there can be no
serious claim that those interests justify the ordinances™ to refer to the
interest in discriminating against religious practices—an uncontroversial
assertion with a clear constitutional predicate. If he is correct, then the
Court’s lengthy analysis regarding the alleged over and underinclusive-
ness of the Hialeah statutes and their relationship to animal cruelty
becomes simply dicta. If he is wrong, however, then the plurality opinion
enshrined the ritual killing of animals in the pantheon of constitutional-
ly protected behavior. It did so based on a vision of animal protection
that has little correlation with contemporary laws or norms. And it did
so needlessly. ‘

* Prafessor of Law, Pace Law School. I am much indebted to Taimie Bryant for her very
useful comments and superb editing. 1 am very grateful as well to Steven Sarnc and
Danielle Cole for their outstanding research assistance and help with every stage of the
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