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This Article considers issues of open access from the context of the broader legal
information industry as a whole. The structure and contours of the legal
information industry have shaped the availability of legal scholarship and other
legal information. The competitive duopoly of Lexis and Westlaw is a particularly
important factor in considerations of open access. Also significant is the
relationship between Lexis and Westlaw and law schools, which form an important
market segment for both Lexis and Westlaw. This Article begins by considering the
important role information plays in the law. It then notes the increasing industry
concentration that has occurred over the last 10-15 years among legal and other
publishers. This industry concentration is believed to have contributed to
significant price increases for scholarly publications in scientific and other
nonlegal fields. This industry concentration has potentially significant implications
for questions of access, particularly in the current environment of increasing
electronic dissemination of legal information. In addition to examining
characteristics of the legal information industry, this Article also looks at the role
of dominant players, such as Lexis and Westlaw, and the ways in which information
dissemination has changed with the advent of electronic legal information services,
including through new publication models such as SSRN and bepress. Consumers
of legal information, including commercial users, law school users, and the general
public are also considered, particularly with respect to the implications of legal
information industry structure for questions of access to legal information in the
digital era.
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I. INTRODUCTION

The structure of the legal information industry has shaped the availability
of legal scholarship and other legal information. The competitive duopoly of
Lexis and Westlaw is a particularly important factor in considerations of open
access. Also significant is the relationship between Lexis and Westlaw and law
schools, which form an important market segment for both Lexis and Westlaw.
The nature of legal information and the commercial enterprises that have
developed around it distinguishes law in important respects from other
disciplines and influences the nature of open access that might be required in
the legal context. Much of the information contained on Lexis and Westlaw is
publicly available legal information such as court decisions, statutes, legislative
materials, and regulations. Despite the fact that such information is publicly
available, Lexis and Westlaw are a primary means by which those in the legal
profession and legal academia access legal information. The underlying reasons
for the dominance of Lexis and Westlaw are thus crucial to considerations of
open access to legal information.
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This Article will focus on three aspects of the legal information industry
and will assess the impact of these factors on access to legal scholarship and
other legal information. Part Il of this Article will consider the creation and
development of the legal information industry. The commercial enterprises that
developed during the print era have been important factors shaping the contours
of access to legal information in the digital era, when debates about access have
become more prominent. Access and the ease of navigation through existing
legal information have, however, been continuing themes in the legal
information industry since its inception. Access was, for example, a major
factor in the initial development of the Lexis database, which began as a project
of the Ohio Bar Association."

Part 111 of this Article will examine the activities of the dominant players
in the market for legal information, looking specifically at some of the
implications of progressive consolidation among legal and other publishers.
This increasing industry concentration has led to escalating prices for legal
information other than scholarship as well as nonlegal scholarly publications.
Such price increases have in turn led to calls for broader and cheaper means to
disseminate scholarship, including through various forms of more open access.
The structure of pricing in the legal arena is fairly distinctive. Further, the Lexis
and Westlaw law school model reflects a pricing structure in which law schools
pay little relative to commercial customers. As part of Lexis and Westlaw law
school arrangements, law schools receive inexpensive access with few barriers
that can be conceptualized as open access in a closed universe of the law school
and its participants. In exchange, Lexis and Westlaw gain early access to future
generations of lawyers for training and marketing.

The third and final factor, considered in Part IV of this Article, relates to
consumers of legal information. As a result of the nature of legal activities and
legal representation, many users require search capabilities that are accurate
and reliable in terms of results generated. This need for reliable information is a
consequence of the potential negative impact that might result from inaccurate
search results. As a result, a law firm preparing for a trial, for example, will
need to access relevant precedents in a fairly efficient way with a relatively
high degree of accuracy. Thus, despite the fact that Lexis and Westlaw compile
information that is largely publicly available, they distinguish themselves from
potential entrants to the broader electronic legal information market by virtue
of the search and other capabilities that they have developed within their
respective databases. This may significantly affect the likelihood of the
development of other comprehensive open access means to obtain legal
scholarship and other legal information.

Il. THE MARKET: THE LEGAL INFORMATION INDUSTRY

Open access publishing is a business model that has developed at least
partly in response to dissatisfaction about existing publication business

! See infra notes 130-42 and accompanying text.



800 LEWIS & CLARK LAW REVIEW [Vol. 10:4

models.” Open access is typically defined as involving the elimination of both
price and permission barriers.> Open access publishing can take two distinct
forms: the archiving of scholarly works in institutional repositories and the
creation of online scholarly journals that are available to the public without
subscription fees.* Many of the pricing and permission impediments to open
access to scholarship are a result of publishing industry business practices.’
Consequently, the structure of existing business models evident in the legal
information industry is an important starting point in considering open access
issues. This structure may also shed light on the potential manners of
implementation and likelihood of success of current open access initiatives.

A. The Importance of Information in the Law

Information is the lifeblood of law and the legal profession.® This is
particularly true in common law jurisdictions such as the U.S., where the
importance of precedent “has made the law a literature-dependent profession.”’
As a result, “[t]hroughout the nation’s history lawyers demanded speedy
publication of controlling authorities and research aids providing multiavenue
access.”

This demand for retrospective information by lawyers has played an
important role in shaping the legal information industry, both before and after
the advent of the digital era, and has helped put the legal publication universe

2 See infra notes 27-35 and accompanying text.

® Peter Suber, SPARC Open Access Newsletter (Aug. 4, 2003),
http://www.earlham.edu/~peters/fos/newsletter/08-04-03.htm (noting that “[m]ost scientific
research is still published behind both price and permission barriers,” which include
restrictions emanating from copyright law, licensing barriers, and hardware and software
barriers such as digital rights management); Carol A. Parker, Institutional Repositories and
Principles of Open Access: Changing the Way We Think About Legal Scholarship, 37 NEw
Mexico L. Rev. (forthcoming Summer 2007), draft available at http://law.bepress.com/
expresso/eps/1705/ (noting that open access involves making legal scholarship available to
the public via the Internet without subscription or access fees).

* Parker, supra note 3.

® 1d. at 53-54 (noting growing dissatisfaction with traditional publishing business
models that had led to skyrocketing profits for commercial publishers and increases in
journal subscription prices at a rate four times that of inflation, which led to problems of
access as libraries cut subscriptions to journals in response to escalating costs, all of which
contributed to the development of open access models, whose early proponents were in the
fields hit hardest by commercial journal subscription price increases).

® F. Allan Hanson, From Key Numbers to Keywords: How Automation Has
Transformed the Law, 94 LAw LIBR. J. 563, 564 (2002), available at http://www.aallnet.org/
products/2002-36.pdf (“Recorded information is simultaneously the necessary food and a
potential poison for a system of common law. The toxic element comes from sheer
volume.”).

" Peter Freeman, Network Prospects for the Legal Profession, 65 LAaw LiBR. J. 4, 4
(1972).

& 1d.
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“at the core of American law.” It has also influenced the development of
intermediaries in the form of commercial publishers of legal information and is
reflected in the importance of libraries and access to libraries in the legal
profession.’® The commercial publishers that have met the demand for legal
information have, in turn, potentially exacerbated problems connected to the
glut of legal information.* Further, the past may play a different role in the law
than in many other disciplines, which means that past literature may not be set
aside to the same extent in the law as elsewhere:

What is different about the law? Part of the explanation may be that the
past is easier to set aside in certain other disciplines than it is in the law.
While this proposition obviously would not fit a discipline such as
history, medicine and the natural sciences are so intensively occupied
with current approaches to current problems that the literature of a
century or even a decade ago can be safely ignored. Legal reasoning, on
the other hand, proceeds largely by drawing analogies between the
present and the past. Given the doctrine of stare decisis, the emphasis in
law is on finding earlier cases sufficiently similar to the case at hand to
serve as precedent for it. Moreover, lawyers’ objectives differ from those
of other professionals in a way that emphasizes the past. ... [L]awyers
aim to develop the best possible arguments that benefit their clients. Thus
the two parties to a lawsuit try to cast the situation in different lights and
scour the past for precedent pointing in opposite directions. Hence
consensus that certain contributions from the past are useful and others
are not is less likely to be achieved in the law than in other disciplines.12

The dissemination of legal information to lawyers is a continuing process.
This is particularly true since even in the early 1970s an estimated 30,000
judicial decisions were added every year to the then existing 2.5 million
decisions, and an estimated 10,000 legislative enactments were added
annually.?

Legal information may be categorized into two basic types: primary
sources and secondary sources.** Primary sources include statutes, cases, and
regulations.”> The volume of legal information means that, in addition to
requiring access, lawyers have typically needed tools to assist in navigating

° Robert Berring, Chaos, Cyberspace and Tradition: Legal Information
Transmogrified, 12 BERKELEY TECH. L.J. 189, 190 (1997), available at http://btlj.boalt.org/
data/articles/12-1_spring_1997_symp_8-berring.pdf.

1 Freeman, supra note 7, at 5 (noting the importance of commercial law publishers and
law libraries).

1 Hanson, supra note 6, at 568 (“Indeed, by its profit-driven policy of publishing as
many appellate decisions as possible, West materially exacerbated the problem [of the
increasing difficulty of managing legal information as the case record grows over time].”).

12 1d. at 565.

* Freeman, supra note 7, at 5.

14 Scott Finet, On the Road to the Emerald City: Reducing the Cost of Living in the
New Legal Information Landscape, in THE POLITICAL ECONOMY OF LEGAL INFORMATION:
THE NEW LANDSCAPE 7, 10 (Samuel E. Trosow ed., 1999).

5.
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through such information.'® This also means that organizing and enhancing the
ability to search existing legal information represents an important value added
service for the delivery of legal information.'’ A number of tools have
developed as a consequence, largely in the form of secondary sources such as
treatises, encyclopedias, loose-leaf services, and law journals.*® Secondary
sources typically include sources that may be considered commentary on the
law, such as law review articles and monographs, as well as legal treatments,
which include treatises and loose-leafs.'® Cost concerns are typically
heightened in the case of secondary sources: “[t]he cost to the publisher for
creating the added value is manifested in the fact that secondary sources are the
more expensive category and typically have more rapidly increasing costs. For
consumers of legal information, secondary sources are the princip[al] locus of
the cost problem.”?

In addition to secondary sources, legal publishers have developed tertiary
sources such as digests and indexes that can be used to find information about
the law.?* One major tertiary tool is Shepard’s citation index;** another is the
West American Digest System.” These tools, created by publishers,
demonstrate the value that intermediaries can bring to the legal information
publication process.?*

® Hanson, supra note 6, at 568 (noting the increasing difficulty of managing legal
information as the case record grows over time, and the development of devices to help
lawyers “wade through the flood”); John Dethman, Trust v. Antitrust: Consolidation in the
Legal Publishing Industry, in LAw LIBRARY COLLECTION DEVELOPMENT IN THE DIGITAL AGE
123, 127 (Michael Chiorazzi & Gordon Russell eds., 2003) (“The need for help in efficiently
finding the law led to numerous treatises, dictionaries, encyclopedias and other finding aids
from many publishers. The West Digest system and Shepard’s citation system are perhaps
the best known of these finding aids.”).

" Finet, supra note 14, at 10 (noting that value added in secondary sources is reflected
in the expenditure of labor in the editing enterprise).

8 Freeman, supra note 7, at 4 (noting that commercial law publishers have provided
access devices such as secondary sources that have given the legal profession better
bibliographic organization than other disciplines).

Finet, supra note 14, at 10.

20 d.

Hanson, supra note 6, at 571.

ERWIN C. SURRENCY, A HISTORY OF AMERICAN LAW PUBLISHING 182 (1990) (noting
that Shepard’s developed a publication that indicated where a case had been cited, which
became “an essential part of a lawyer’s literature”); Robert C. Berring, Legal Information
and the Search for Cognitive Authority, 88 CAL. L. ReEv. 1673, 1695 (2000) (noting that
“Shepard’s Citators rose to meet the legal profession’s demand for verification” and that “a
competent researcher had to ‘Shepardize’ his research results” to verify whether a case had
been affected by subsequent decisions).

2 Hanson, supra note 6, at 568—69 (noting that digests were developed to help lawyers
deal with the flood of legal information and discussing some problems associated with West
digest system, including the inability of the system to adapt to new circumstances,
particularly in certain rapidly developing areas of law).

% Henry H. Perritt, Jr., Reassessing Professor Hibbitts’s Requiem for Law Reviews, 30
AKRON L. Rev. 255, 255 (1996), available at http://www.uakron.edu/law/docs/perritt.pdf
(noting that the selection and editing process is what makes the publishing process valuable);
David Y. Atlas, Comment, Taming the Wild West: The Scope of Copyright Protection for
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The type of information lawyers need may vary by area of specialization
as well as the nature of a lawyer’s practice, service as a judge, or other
activities.”® Accuracy is another desired characteristic in retrieval of legal
information. The need for accuracy is closely connected to the nature of law
and legal practice. Concerns about accuracy and authenticity are major issues
potentiaIIZ confronting new entrants into the market for legal information
services.?

B. Legal Scholarship, Legal Information, and Journal Prices: Some Distinctive
Characteristics of the Legal Arena

1. The Increasingly High Prices of Nonlegal Scholarly Journals

The high cost of scholarly journals for users of such journals is an issue of
increasing concern across a wide range of disciplines.2” Such cost concerns, at
least with respect to scholarship, are less acute in the legal arena, particularly
since much legal scholarship is published by student-edited nonprofit
journals.?® The situation in the legal scholarship arena contrasts with that of a
number of other disciplines, including scientific publishing. In such other
arenas, sharp price increases have been of significant concern in recent years.?®

Compilations after Matthew Bender & Co., Inc. v. West Publishing Co., 38 IDEA 491, 494
(1998), available at http://www.idea.piercelaw.edu/articles/38/38_3/15.Atlas.pdf (noting that
“West provides an invaluable service to law students and practicing attorneys” by publishing
decisions of the U.S. federal courts through reporters).

% Freeman, supra note 7, at 4-5 (discussing practitioners’ and judges’ use of legal
materials).

% |, Kurt Adamson, European Union Legal Research: A Guide to Print and Electronic
Sources, 6 Comp. L. REv. & TECH. J. 67, 68 (2001), available at http://www.smu.edu/csr/
articles/2001/Fall/Adamson.pdf (noting that accuracy of information is a potential limitation
to conducting research on the Internet); Berring, supra note 9, at 193 (noting that the greatest
achievement of the West Publishing Company was garnering credibility and producing
products that were reliable, standard and relatively quickly available).

27 See Theodore C. Bergstrom, Free Labor for Costly Journals?, J. ECON. PERSP., Fall
2001, at 183, 188 (noting that the average real subscription price for top economics journals
increased by 80 percent in the case of “the top ten nonprofit journals and by 379 percent for
the top ten commercial journals”); Mark McCabe & Christopher M. Snyder, The Economics
of Open-Access Journals 1 (May 2006), available at http://www.prism.gatech.edu/
~mm284/0A.pdf (noting that real journal prices have risen substantially with “average
library subscription fees more than doubl[ing] from the 1988-1994 period to the 1995-2001
period”); Faculty Taskforce, Cornell Univ., JOURNAL PRICE STUDY: CORE AGRICULTURAL
AND BIOLOGICAL JOURNALS (1998), available at http://jps.mannlib.cornell.edu/jps/jps.htm
(“Scholarly communication patterns are being threatened by high prices of scholarly
journals. Libraries are having financial difficulties with this acceleration and have resorted to
cutting journal subscriptions, particularly those with extraordinary price increases. Others
have chosen to cut a large number of less expensive journals, thus greatly reducing
diversity.”).

% See infra notes 35-50 and accompanying text.

% Carol Kaesuk Yoon, Soaring Prices Spur a Revolt in Scientific Publishing, N.Y.
TiMES, Dec. 8, 1998, at F2 (noting that the entrance of large commercial publishers into a
scientific publishing arena once dominated by nonprofit science societies has led to
skyrocketing prices with some journals costing more than $15,000 annually).
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Industry consolidation and an increasing proportion of journals published by
commercial publishers as compared with nonprofits such as professional
societies and university presses have been two factors cited in explaining the
rapidly increasing prices of nonlegal scholarly journals.*® Scholarly publishin%
is big business and a significant aspect of the commercial publishing industry.’
For example, scientific publishing alone is a $7 billion dollar industry that in
2002 was the fastest-growing media sub-sector of the prior 15 years.** The
demand for open access scholarship has been one response to the increasing
prices of scholarly journals.®® Other responses have included academic libraries

%0 Aviv Nevo et al., Academic Journal Pricing and the Demand of Libraries, 95 Am.
EcoN. Rev. 447, 447 (2005) (noting rapid increase in past decade of prices of for-profit
academic journals); Bergstrom, supra note 27, at 183 (noting that the average price per page
of commercial journals in the economics field is six times as high and the average price per
citation sixteen times as high as for nonprofit journals); Theodore Bergstrom & R. Preston
McAfee, An Open Letter to All University Presidents and Provosts Concerning Increasingly
Expensive  Journals, available at  http://www.hss.caltech.edu/~mcafee/Journal/
OpenLetter.pdf (last visited Sept. 13, 2006) (“The symbiotic relationship between academics
and for-profit publishers has broken down. The large for-profit publishers are gouging the
academic community for as much as the market will bear. Moreover, they will not stop
pricing journals at the monopoly level, because shareholders demand it.”); Mary Case,
Information Access Alliance: Challenging Anticompetitive Behavior in Academic
Publishingg 65 C. & Res. LiBR. News 310 (2004), available at
http://www.ala.org/ala/acrl/acrlpubs/crinews/backissues2004/june04/iaa.htm (noting
consolidation of scholarly publications over the last 10 to 15 years, “resulting in fewer and
fewer publishers in the commercial marketplace”); Mark J. McCabe, The Impact of
Publisher Mergers on Journal Prices: A Preliminary Report, ARL BIMONTHLY REp., Oct.
1998, available at http://www.arl.org/newsltr/200/mccabe.html (“Briefly, our results for
journals sold by commercial publishers indicate that prices are indeed positively related to
firm portfolio size, and that mergers result in significant price increases.”); THOMAS M.
SUSMAN ET AL., PUBLISHER MERGERS: A CONSUMER-BASED APPROACH TO ANTITRUST
ANALYSIS 17-20 (2003), available at http://www.informationaccess.org/
WhitePaperV2Final.pdf (noting that research shows a strong correlation between publishing
mergers and subscription price increases).

1 Brendan J. Wyly, Competition in Scholarly Publishing? What Publisher Profits
Reveal, ARL BIMONTHLY REP., Oct. 1998, available at http://www:.arl.org/newsltr/200/
wyly.html (discussing financial figures for scholarly publishers, indicating that 1997 net
sales for Thomson, Reed, and Wolters Kluwer were in excess of $17 billion); Pritpal S.
Tamber, Is Scholarly Publishing Becoming a Monopoly?, BMC News & VIEws, Oct. 3,
2000, http://www.biomedcentral.com/1471-8219/1/1#IDAEUNSJ  (discussing business
practices of scientific and medical publishers).

*2 PAUL GOODEN ET AL., MORGAN STANLEY, SCIENTIFIC PUBLISHING: KNOWLEDGE
IS Power 2 (2002), available at http://www.econ.ucsh.edu/%7Etedb/Journals/
morganstanley.pdf.

8 1d. (noting that the attempts of organizations to encourage direct publication over the
Internet and to encourage defections from commercial publishers to nonprofit publishers are
unlikely to change the nature of the scientific publishing industry as a result of “barriers to
entry enjoyed by the incumbent journals”); Bergstrom, supra note 27, at 192-94
(recommending a number of strategies to move to a new equilibrium that would better serve
the academic community, including expanding nonprofit journals, publishing in new
electronic journals, including Berkeley Electronic Press, and boycotting overpriced
journals); McCabe & Snyder, supra note 27, at 2 (noting that the open access model is a new
business model that reflects “dissatisfaction with the traditional business model for
journals™).
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choosing to reduce journal holdings as a result of increased costs, negotiating
price reductions in the costs of journals, or joining forces in negotiations with
publishers.®* The advent of electronic distribution of commercial scholarly
journals has added a layer of complexity in the form of site licenses to
electronic subscriptions, which may have led to increased prices for electronic
journals.®

2. Lower Cost Legal Scholarship: The Dominance of Nonprofit Student-
Edited Legal Scholarly Journals

The nature of the legal information market had led to distinctive issues of
cost and access in the legal arena. First of all, the legal scholarly publishing
arena is dominated by nonprofit publishers, particularly student-edited law
reviews.*® In addition to serving a pedagogical function that essentially results

3 See David B. Kirkpatrick, As Publishers Perish, Libraries Feel the Pain, N.Y. TIMES,
Nov. 3, 2000, at C1 (noting that the average price of a scholarly journal had tripled in the
past 14 years, causing libraries to reduce purchases); Memorandum from Peter Lange,
Provost, Duke Univ. et al. to Faculties of Duke Univ. et al. (Jan. 14, 2004), available at
http://www.econ.ucsb.edu/%7Etedb/Journals/trinbigdeal.html (discussing the decision of the
member universities of the Triangle Research Libraries Network, after months of
unsuccessful negotiations with Reed Elsevier, to “discontinue the consortial arrangement by
which they provided access to electronic journals published under the Elsevier Science
imprint.”);  Letter from Sidney Verba, Dir. of Libraries, Harvard Univ.
http://www.econ.ucsb.edu/~tedb/Journals/harvardletter040101.htm (last visited Sept. 6,
2006) (noting elimination of a number of journals published by Elsevier); Elsevier License
Agreement between Regents of Univ. of Cal. & Elsevier B.V. (Dec. 30, 2003), available at
http://www.econ.ucsb.edu/%7Etedb/Journals/ucelsevier.pdf (setting terms of U.C. system
use and access to Elsevier print and electronic journals); Theodore C. Bergstrom, UC Agrees
to Big Deal, http://www.econ.ucsb.edu/%7Etedb/Journals/ucbigdealpage.html (last visited
Oct. 15, 2006) (“The [U.C. System] library gained two useful concessions. 1) The amount of
money paid to Elsevier for electronic access will be reduced from $8 million in 2003 to $7.3
million in 2004. 2) The UC libraries will also drastically reduce their holdings of paper
editions of Elsevier journals, cutting their spending on paper journals from $2.3 million in
2003 to $400,000 in 2004. Thus in total, the UC will spend about 25% less on Elsevier
journals in 2004 than they did in 2003.”); Martin Enserink, Librarians Join Forces on
Journal Prices, 278 ScieNcE 1558, 1558 (1997) (noting that following the announcement of
the proposed merger between Reed Elsevier and Wolters Kluwer, “Dutch librarians
announced plans to join forces in negotiations with publishers.”); Alan D. Krieger, SPARC:
One Answer to Escalating Journal Prices, Access (Univ. of Notre Dame),
Dec. 1998, at 1, available at http://www.library.nd.edu/advancement/documents/
Access73December1998.pdf (discussing the launch of SPARC (Scholarly Publishing and
Academic Resources Coalition), an alliance of libraries that seeks to promote competition in
scholarly communication).

% Carl T. Bergstrom & Theodore C. Bergstrom, The Costs and Benefits of Library Site
Licenses to Academic Journals, 101 PrRoc. NAT’L AcAD. Scli. U.S. 897, 897 (2004), available
at http://lwww.pnas.org/cgi/reprint/101/3/897 (noting that scholars are likely to be worse off
when universities purchase electronic site licenses to journals than if access were by
individual subscriptions only).

% M.H. Hoeflich & Lawrence Jenab, The Origins of the Kansas Law Review, 50 U.
KAN. L. Rev. 375, 377 (2002) (noting that Harvard Law Review, the first student-edited law
review, was founded in 1887 as a vehicle to circulate the best legal scholarship and that
within 50 years general agreement existed that first-rate law schools needed their own
student-edited law reviews); Bruce Ryder, The Past and Future of Canadian Generalist Law
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in student editors not being paid for their services,*” law reviews are typically
subsidized by law schools that “provide financial support, office space, and
professors as advisors.”

As is the other case in other scholarly disciplines, the publishing of legal
scholarship may have a significant impact on academic career progress.*
However, unlike law, questions of open access in other scholarly disciplines,
particularly in scientific fields, are magnified by virtue of the connection
between open access and the progress of science, which has been the subject of
much discussion in relation to the patenting of scientific knowledge.** In

Journals, 39 ALTA. L. REv. 625, 626 (2001) (noting the fact that characteristic features of the
American model of law review include “beginners being responsible for editing a scholarly
journal without substantial faculty involvement” and distinguishing the Canadian law review
model from some of the “distinctly absurd features of the dominant American model”);
Michael L. Closen & Robert J. Dzielak, The History and Influence of the Law
Review Institution, 30 AkrRoN L. Rev. 15, 33-34 (1996), available at
http://www.uakron.edu/law/docs/closen.pdf (noting that the first student-run legal periodical
was the Albany Law School Journal in 1875, which was published for a year, and the second
was the Columbia Jurist, which ended after approximately two years, but which motivated
Harvard Law School students to create the Harvard Law Review in 1887).

37 Bernard J. Hibbitts, Yesterday Once More: Skeptics, Scribes and the Demise of Law
Reviews, 30 AKRON L. Rev. 267, 300 (1996), available at http://www.law.pitt.edu/
hibbitts/akron.htm (noting that some commentators “hold that law review service educates
law students in legal research and writing, appraises them of significant issues in the legal
community, and/or hones their analytic judgment.”).

8 Closen & Dzielak, supra note 36, at 43; George L. Priest, Triumphs or Failings of
Modern Legal Scholarship and the Conditions of its Production, 63 U. CoLo. L. Rev. 725,
726 (1992) (noting that “[a]ll law journals are subsidized in some way: most by the law
schools at which they are published”).

® Ronen Perry, The Relative Value of American Law Reviews: A Critical Appraisal of
Ranking Methods, 11 VA. J.L. & TecH. 1, 4 (2006), available at http://www.vjolt.net/
volll/issuel/v1lil al-Perry.pdf (“Second, scholars who wish to publish a paper in an
American law review probably ask themselves what the best possible forum for their
masterpiece will be. Sure enough, the choice is very frequently limited. The author may
submit his or her paper to dozens of law reviews, and receive offers to publish from only a
few. Yet even within this limited range, the author must determine his or her preferences.
Usually, authors would rather publish in the most prestigious periodical from among those
that extended offers of publication. The more prestigious the forum, the higher the benefit
accruing to the author from publishing in it in terms of reputation, direct material gains (such
as job offers, promotion, and tenure), and impact on legal thought and practice.”).

40 paul A. David, The Economic Logic of “Open Science” and the Balance between
Private Property Rights and the Public Domain in Scientific Data and Information: A
Primer (Stanford Inst. for Econ. Policy Research, Discussion Paper No. 02-30, 2003),
available at http://siepr.stanford.edu/papers/pdf/02-30.pdf (“The progress of scientific and
technological knowledge is a cumulative process, one that depends in the long-run on the
rapid and widespread disclosure of new findings, so that they may be rapidly discarded if
unreliable, or confirmed and brought into fruitful conjunction with other bodies of reliable
knowledge. ‘Open science’ institutions provide an alternative to the intellectual property
approach to dealing with difficult problems in the allocation of resources for the production
and distribution of information.”); Rebecca S. Eisenberg, Patents and the Progress of
Science: Exclusive Rights and Experimental Use, 56 U. CHI. L. Rev. 1017, 1017 (1989)
(noting that many observers of research science “believe that science advances most rapidly
when the community enjoys free access to new discoveries.”); SUSMAN ET AL., supra note
30, at 1-3 (“Access to a broad array of research information is critical to the health and
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contrast, questions of open access to legal information are often more
magnified in discussions of open access to primary legal materials and
secondary materials other than scholarship.*

The typical publication of legal scholarship in student-edited law reviews
contrasts significantly with other scholarly disciplines in which peer-reviewed
journals distributed by commercial publishers are more prevalent.*? Publication
of legal scholarship also differs significantly from other segments of the
broader legal information industry, including secondary sources such as
looseleafs, treatises, as well as primary sources such as cases and statutes,
whose publication is dominated by commercial publishers.*® This difference is
reflected in economist Theodore Bergstrom’s comparative journal cost data of
4,894 scholarly journals.** Of the 91 legal scholarly journals included in the
database, 72 (79%) were nonprofit journals.*® This figure is more than double
that of other scholarly fields generally, where only 35% of scholarly journals
were published by nonprofit publishers.*®

The relative dominance of nonprofit publishers of legal scholarship is also
evident in relative costs figures. According to the Bergstrom data, the average
cost of legal journals is significantly less on average than costs in other
disciplines: the mean journal price in law is only 17% of the mean price of all
journals of $1,068 (including law journals); the median journal prices in law
are even less, constituting 8.5% of the median price of all journals (including
law journals).*’ The per article cost figures in law are also lower, with the mean
price per article constituting 67% of the mean price per article of all journals in
the sample (including law journals) and median prices constituting 23.5%. Cost
figures for the law journals in the Bergstrom sample are, however, higher in
some instances on a per citation basis. The mean price per citation of law
journals is 165% of the mean citation price of all journals (including law
journals), while the median price per citation is 37% of the median per citation
price of all journals (including law journals).”® The higher mean per citation
cost figures for law journals are consistent with other data that indicates that a
significant proportion of legal scholarship is never cited: one recent empirical

wealth of society ... Academic journals have long been the vehicle through which
researchers disseminate this work ... the unchecked increases in subscription prices for
STM and legal serial publications over the past two decades portend trouble.”).

41 See infra notes 241-45 and accompanying text; see also SUSMAN ET AL., supra note
30, at 2 (“In the realm of legal publishing, serial publications, including reporters, codes,
digests, citators, encyclopedia, looseleaf services, newsletters, and treatises, provide
students, lawyers, researchers, and judges with vital information on the current state of the
law in virtually all legal fields.”).

2 See infra notes 43-50 and accompanying text.

43 See supra notes 18—24 and accompanying text.

44 Summary tables for the Bergstrom data are available at http://www.hss.caltech.edu/
~mcafee/Journal/Summary.pdf [hereinafter Bergstrom Summary Data].

45 See Bergstrom Summary Data, supra note 44.

6 Bergstrom’s data indicates that 1,684 of 4,803 or 35% of non-legal scholarly journals
in his database were published by nonprofit publishers. See id.

47

o g
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study indicates that 43% of legal scholarly works, including law journal
articles, notes, and comments, have never been cited by a single court or
commentator.”® The relatively small number of legal scholarly works that are
cited account for a lion’s share of citations: less than 1% of all law review
articles account for 96% of all judicial and scholarly citations.*® Citation figures
for legal scholarship highlight the fact that a significant proportion of legal
scholarship is never cited by anyone,” which raises questions about the nature
and manner of access that might be needed to such material.

The structure of the broader legal information industry has significant
implications for discussions of open access to legal scholarship. The high
proportion of nonprofit publishers of scholarly legal works means that costs for
scholarly print publications are lower in law than in other disciplines.® Issues
of cost do, however, arise in the legal arena with respect to access to primary
sources as well as secondary sources other than scholarship.>® In addition, the
legal field was an early adopter of methods of electronic dissemination of
information. As a result, the legal arena presents an important case for
understanding the role of traditional print publishers in the electronic
dissemination of information, as well as the implications of new business
models of publishing and dissemination.

3. Electronic Dissemination of Legal Information: SSRN and bepress as New
Publishing Models

The increasing electronic dissemination of legal scholarly works in recent
years, however, raises a number of questions about existing business models.
Traditional commercial publishers such as Lexis, Westlaw and HeinOnline
have typically been dominant in the electronic dissemination of legal
scholarship.>® This is even true with respect to pieces that appear in print in law
reviews since law reviews typically license electronic distribution rights to

4 Tom Smith, The Right Coast, A Voice, Crying in the Wilderness, and Then Just
Crying (July 13, 2005), http://therightcoast.blogspot.com/2005/07/voice-crying-in-
wilderness-and-then.html (discussing preliminary results from an empirical study of 385,000
Lexis citations).

0 1d.

51 See supra notes 49-50 and accompanying text. See also Hanson, supra note 6, at
590-91 (noting that the proportion of citations to legal periodicals declined from 75% to
64% in comparing two periods (1974-1977 and 1999-2001)).

52 See supra notes 47-50 and accompanying text.

%% See infra notes 236-40 and accompanying text.

* HeinOnline is a service launched in 2000 offered by William S. Hein & Co. a legal
publisher for more than eighty years; HeinOnline has a number of major library collections,
including the Law Journal Library, the Federal Register Library, the Treaties and
Agreements Library and the U.S. Supreme Court Library, all of which are image-based and
fully-searchable. See  HeinOnline, The Modern Link to Legal History,
http://heinonline.org/front/front-about (last visited Aug. 29, 2006); Welcome to William S.
Hein & Co., http://www.wshein.com (last visited Feb. 23, 2006); HeinOnline, The World’s
Largest Image-Based Research Collection! http://heinonline.org/HeinDocs/insert.pdf (last
visited Sept. 23, 2006).
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commercial publishers such as Lexis, Westlaw, and HeinOnline.®® The
electronic distribution of law review articles has thus influenced the structure of
law reviews.*® Further, the sale of electronic distribution rights is a significant
issue that has arisen more generally in the digital era as is reflected in the
Tasini Supreme Court case,”” as well as recent commentary on blogs about
sales of law review articles on Amazon.*®

In addition to traditional commercial distribution methods, a number of
alternative business models have arisen that focus on the dissemination of
scholarly works.>® New entrants in this area include Berkeley Electronic Press
(bepress) and the Social Science Research Network (SSRN).*® SSRN and

%5 Authority for grants of electronic reproduction and distribution rights to Lexis,
Westlaw and other database companies is often a standard provision in law review copyright
license agreements. See, e.g., Orly Lobel, Prawfsblog, SSRN and Law Review Copyright
(Oct. 3, 2006), http://prawfsblawg.blogs.com/prawfsblawg/2006/10/ssrn_and_law_re.html
(discussing the policy of some law reviews that requires that articles be removed from SSRN
after the law review volume is released); Dan Hunter, Walled Gardens, 62 WASH. & LEE L.
Rev. 607, 608-10 (2005) (discussing the influence of licensing of electronic distribution
rights on law reviews’ decisions about articles posted on the Social Science Research
Network (SSRN) (see infra note 61), using an example with respect to California Law
Review, which required that Professor Hunter remove articles to be published by California
Law Review from SSRN); University of Michigan Law Review, Typical License Agreement,
http://students.law.umich.edu/mlr/submit_licenseagreement.htm (last visited Sept. 6, 2006)
(“The Michigan Law Review Association has granted several electronic database companies,
including Mead Data Central, West Publishing, and JSTOR, the right to reproduce and
distribute each volume’s contents. Accordingly, you hereby assign to the Michigan Law
Review Association the nonexclusive right to authorize the above database companies and
other present or future database companies to reproduce and distribute your article.”).

% Bernard J. Hibbitts, Last Writes? Re-assessing the Law Review in the Age of
Cyberspace, 30 AKRON L. Rev. 175, 177 (1996), available at http://www.uakron.edu/
law/docs/hibbitt.pdf (noting that the computer-mediated technologies embodied in Lexis,
Westlaw, and electronic journals have changed and to some extent improved the prevailing
law review structure).

 N.Y. Times Co. v. Tasini, 533 US 483, 488 (2001) (finding that electronic
distribution of pieces previously published with permission in print periodicals constituted
copyright infringement by both the print publishers and the electronic publishers).

%8 Orin Kerr, The Volokh Conspiracy, Law Review Articles from Amazon.com (Apr.
21, 2005), http://volokh.com/archives/archive_2005_04_17-2005_04_23.shtml#1114061450
(noting that Amazon was selling copies of law review articles for $5.95 per article); Larry
Ribstein, Ideoblog, Steal This Article (Apr. 21, 2005), http://busmovie.typepad.com/
ideoblog/2005/04/steal_this_arti.html (discussing the sale of electronic distribution rights to
Amazon and noting that distribution through Amazon will encourage publishers to cling to
distribution rights); Paul L. Caron, TaxProf Blog, Buying Law Review Articles on
Amazon.com  (Apr. 24, 2005), http://taxprof.typepad.com/taxprof_blog/2005/04/
buying_my_tax_a.html (noting that the new Amazon venture may give law reviews another
reason to try to restrict posting by authors to SSRN).

% See Parker, supra note 3 (noting that open access to legal scholarship, or making
scholarship freely available to the public without subscription or access fees, is a good fit for
legal scholarship and already exists through online institutional repositories such as SSRN’s
Legal Scholarship Network, the bepress Legal Repository, and NELLCO’s Legal
Scholarship Repository).

® Berkeley Electronic Press, Mission Statement, http://www.bepress.com/
aboutbepress.html (last visited Sept. 6, 2006) (“The Berkeley Electronic Press (“bepress”)
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bepress reflect the emergence of new business models to facilitate the
electronic dissemination of scholarly works.”" Scholarly articles can be
downloaded at no cost from the SSRN and bepress web sites.®” Both SSRN and
bepress offer models that focus on providing low-cost access to, distribution of,
and communication about legal, scholarly, and other works.®® In the case of
legal scholarship, in addition to such services, SSRN and bepress both provide
other fee-based services relating to legal scholarship.

SSRN is organized into a number of subject matter networks, including the
Accounting Research Network, the Economics Research Network, the
Entrepreneurship Research & Policy Network, the Financial Economics
Network and the Legal Scholarship Network (LSN).** The SSRN Network
services also include email abstracting journals that cover over 400 different
subject areas as well as research paper series sponsored by subscribing
institutions.®® Since the SSRN electronic paper collection “currently contains
over 104,700 downloadable electronic documents,”® these abstracting journals
are an important means by which the large number of scholarly works in the
SSRN database are organized and accessed by users.

SSRN derives revenues from abstracting journals, some of which are free,
but others of which are fee-based.®” SSRN operates on a business model in
which insitutional users may pay site subscription license fees.”® Individuals

produces tools to improve scholarly communication. These tools provide innovative and
effective means of content production and dissemination.”).

81 SSRN describes itself as being “devoted to the rapid worldwide dissemination of
social science research and . .. composed of a number of specialized research networks in
each of the social sciences.” Social Science Research Network (SSRN) Home Page,
http://www.ssrn.com/ (last visited Sept. 6, 2006); Richard A. Danner, Issues in the
Preservation of Born-Digital Scholarly Communications in Law, 96 LAw LiBR. J. 591, 592
(2004) (“As scholars increasingly employ electronic media to create and to distribute both
formal and informal forms of scholarly communications, the distinctions between formal and
informal communications have become increasingly blurred.”); Richard A. Danner,
Electronic Publication of Legal Scholarship: New Issues and Models, 52 J. LEGAL Ebuc.
347,360-61 (2002).

62 Caron, supra note 58 (“As one who fights with law reviews to retain the right to post
my articles on SSRN so they can be downloaded for free, . ..”); SSRN, Frequently Asked
Questions, http://ssrn.com/update/general/ssrn_fag.html (last visited Sept. 23, 2006);
Research Now, a bepress Portal, Frequently Asked Questions,
http://researchnow.bepress.com/fag.html (last visited Sept. 23, 2006).

8 SSRN, Legal Scholarship Network, http://www.ssrn.com/Isn/index.html (last visited
Oct. 21, 2006) (“SSRN’s objective is to provide worldwide distribution of research to
authors and their readers and to facilitate communication among them at the lowest possible
cost.”).

8 See SSRN, supra note 61.

SSRN, supra note 62; see also SSRN, supra note 63.

% SSRN, supra note 62.

For example, the author’s current subscription page to SSRN, which reflects the
organizational site license of her university, indicates that the author has subscriptions to 34
Fee-Based Journals and 122 Free Journals on SSRN.

8 See SSRN, LSN Site License Frameset, http://www.ssrn.com/update/Isn/
Isn_site-licenses.html (last visited Oct. 21, 2006) (listing the 382 schools, university
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may directly subscribe to SSRN networks.*® Although individual users without
subscriptions may access many articles on SSRN and pay no fee directly, their
affiliated institution may have paid site license fees to SSRN. In the case of the
LSN, for example, law schools, law firms, and other institutions may pay
SSRN for sponsored research paper series where SSRN users may download
faculty papers at no cost.”’ The SSRN model includes three different levels of
hosting fees, with higher fees payable for higher levels of promotional service
by LSN for sponsored collections.”” SSRN also charges for email
announcements relating to abstracting journals.”” LSN partners with
commercial publishers to host abstracts of content that can be downloaded by
SSRN users for a fee.”* SSRN charges separate fees for advertising and listings
on its periodic Professional Announcements and Job Listings Posts.”* SSRN
also provides a free eSubmission service through which legal academics can
submit legal scholarship to law reviews.” SSRN gives free subscriptions to all
abstracting journals to users in developing countries on request.”

Bepress represents another new publishing model that focuses on the
production, archiving, and dissemination of scholarship.”” For example,
through the bepress Legal Repository, institutions can pay to have paper series
that users may download without cost.”® ExpressO is one of several other
services provided by bepress.”® ExpressO helps legal academics manage the

departments, firms and other organizations with site licenses to the Legal Scholarship
Network).

% Individual subscription fees are currently $65 per year. See id. (discussing individual
subscription fees).

™ Pparker, supra note 3.

.

2 1d. at 29 (noting that unlike SSRN, bepress does not charge for email announcements
of new submissions to its ExpressO Preprint Series).

" 1d. at 27.

™ For the Legal Scholarship Network, SSRN charges $350 for the first page and $100
for each additional page for educational institutions and $450 for the first page and $100 for
each additional page for non-educational institutions for professional announcements such as
conferences. See SSRN, Placing LSN Professional Announcements, http://www.ssrn.com/
update/lsn/Isnann/lsn_app.html  (last visited Sept. 6, 2006) (“Friday Professional
Announcements . . . reaches over 17,000 people involved with Legal Scholarship (academic
and corporate) in over 60 countries around the world by Email. We then place the
announcement in LSN’s Professional Announcements which is accessed at no charge by
finance professionals worldwide.”).

™ See SSRN, supra note 63 (“SSRN’s eSubmission is a free service allows you to
submit a paper to over 300 law reviews that allow electronic submission. The eSubmission
service allows users to send customized messages to each journal, and to submit to different
journals at different times. To use eSubmission, you must first include your paper in the
SSRN eLibrary.”)

°d.

" Berkeley Electronic Press, http://www.bepress.com/ (last visited Oct. 21, 2006)
(“The Berkeley Electronic Press develops and licenses technologies to help the academic
community produce, archive, and disseminate scholarly work.”).

® Berkeley Electronic Press, About the bepress Legal Repository,
http://law.bepress.com/repository/about.html (last visited Oct. 21, 2006).

™ See ExpressO, http://law.bepress.com/expresso/ (last visited Aug. 29, 2006).
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law review submission process.’ Unlike some disciplines, legal academics
typically make multiple simultaneous submissions to law reviews.®" In the past,
legal academics often made submissions by sending a separate physical copy of
an article to large numbers of law reviews, supplemented in recent years by
individual electronic submissions to law reviews such as Columbia Law
Review, The Yale Law Journal, and Emory Law Journal, that are some of a
number of law reviews with websites where articles may be submitted
electronically.® ExpressO provides a valuable service in the law review
submission process by providing a single place where legal academics can
submit articles. ExpressO then sends the submitted article to the law reviews
specified by the submitter, either electronically or in hard copy. ExpressO
charges for such submissions on a per submission basis, typically charging $2
for each electronic submission and $6.50 for each hard copy submission,®
although schools with ExpressO institutional accounts may have different
pricing plans.®* ExpressO reflects a service targeted toward the legal academic
market and the distinctive law review submission process, which is one
important distinguishing feature of the legal scholarship process.

4. Legal Scholarship, Legal Sources of Authority, and Open Access

Discussions of open access in the legal arena bear similarities to those
occurring in other disciplines. Consequently, what constitutes online open
access remains an ongoing topic of discussion. Questions about the meaning of
open access in the digital era were reflected in dialogue on the CyberProf Email
List in September 2006, which discussed the implications of SSRN site
registration requirements for effective open access to users who want to
download articles from the SSRN Network.®

At the same time, the broader legal information industry also has
important distinguishing characteristics that have implications for discussions

50 d.

8 Perry, supra note 39, at 4 (noting that legal academics may submit articles to dozens
of law reviews).

8 gSee Columbia Law Review, Electronic Essay and Review Submissions,
http://www.columbialawreview.org/information/onlineessaysubmit.cfm (last visited Aug.
29, 2006); Yale Law Journal, Submissions, http://www.yalelawjournal.org/submissions.html
(last visited Sept. 6, 2006); Emory Law Journal, Electronic Submission Website,
http://www.law.emory.edu/students/elj/article_submission.php (last visited Aug. 29, 2006).

8 See ExpressO Pricing Details, http://law.bepress.com/expresso/pricing.html (last
visited Aug. 29, 2006).

8 See ExpressO Institutional Account Signup, http://law.bepress.com/expresso/
ExpressO_brochure.pdf (last visited Aug. 29, 2006) (discussing two types of ExpressO
institutional accounts, the Open Account Plan, which gives a 15% discount on electronic
deliveries, with a charge of $6.50 for hardcopy deliveries and quarterly billing for ExpressO
services, and the Complete Prepaid Plan, which permits unlimited electronic deliveries for
$2,000, with a charge of $6.50 for hardcopy deliveries and quarterly billing for ExpressO
services).

% An Exchange Posted to the CyberProf Email List Regarding SSRN and Open
Access, http://madisonian.net/ssrn_exchange.htm (last visited Oct. 21, 2006) (discussing the
requirement that users log in to the SSRN network to access abstracts and articles and the
implications of such requirements for open access).
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of open access. Such distinguishing features mean that discussions of open
access to legal information may vary somewhat from those in other disciplines.
Discussions of open access to legal scholarly works must thus also consider the
fact that sources of authority in the legal profession are broader in many
respects than in many other disciplines.® In the legal area, such broader sources
of authority include primary sources such as cases and statutes and secondary
sources other than scholarship, including looseleafs. Judicial opinions, for
example, are likely the most cited sources in the U.S. legal system.®” As a
result, open access to legal scholarly works alone would provide only a limited
window in that the pursuit of legal scholarship and other inquiries or
investigations in the legal area typically also require access to primary sources
in addition to secondary sources such as scholarly legal articles. The costs of
access to other types of legal information do reflect some of the same patterns
of increasing industry consolidation and access costs that are evident with
respect to nonlegal scholarly works more generally.?® The structure of the
commercial legal information industry is a key factor in questions of access.
Many of the current players in this market came into being during the print era.
How such players met and shaped the demand for access to legal information
during the print era is thus important in establishing the context for discussions
of access in today’s digital environment.

C. Access to Legal Information in the Print Era

Prior to the digital era, commercial law publishers generally met lawyers’
demands for information and access to both primary and secondary sources.®
Legal scholarship is somewhat distinguishable from other legal information in
this regard because such scholarship has been historically primarily
disseminated through student-edited law reviews.*

The dominant role of commercial legal publishers in the dissemination of
legal information is evident in the development and standardization of case
reporters. The development of this market was facilitated by the 1834 Supreme
Court decision in Wheaton v. Peters,™ which established that written court

% See supra notes 14-20 and accompanying text.

8 PETER W. MARTIN, INTRODUCTION TO BASIC LEGAL CITATION § 2-200 (2006),
available at http://www.law.cornell.edu/citation/2-200.htm (“In the U.S. legal system,
judicial opinions are probably the most frequently cited category of legal material.”).

% Finet, supra note 14, at 10 (noting that secondary sources are the principal locus of
cost problems with respect to legal publications); Mark J. McCabe, Law Serials Pricing and
Mergers: A Portfolio Approach, 3 CONTRIBUTIONS TO ECON. ANALYSIS & PoL’Y 1, 1 (2004),
available at http://www.informationaccess.org/mccabe.pdf (noting that law periodical prices
increased 75% between 1991 and 2000 as compared with consumer price increases (as
measured by the CPI) of just 26%).

8 Freeman, supra note 7, at 4; SURRENCY, supra note 22, at 31 (noting that “[m]uch of
the legal literature which is used at the close of the Twentieth Century was introduced in the
decades after the Civil War” and that new forms of legal publishing were introduced by
West Publishing Company and other commercial legal publishers).

% See supra notes 36-38 and accompanying text.

1 33 U.S. (8 Pet.) 591 (1834).
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opinions were not protectable by copyright.*> Court reporters do, however, hold
copyrights in their headnotes.® Following the Wheaton decision, which
significantly affected how publishers financed reporting,* legal publishers
made profits by producing volumes of selected cases “with precedential value
to be sold to an already established market desperate for practice materials.” %
This led to high costs associated with a “multiplicity of reports” in a variety of
citation methods.®® West Publishing Company, which began operating in
1876,%" “dramatically changed case reporter publishing by introducing the
Northwestern Reporter,” which was the first element of West’s National
Reporter System.”® West’s approach was innovative in that West collected and
published decisions from multiple jurisdictions:* “West’s philosophy was that

%2 |d. at 668 (“the court are unanimously of the opinion, that no reporter has or can have
any copyright in the written opinions delivered by this court”); Banks v. Manchester, 128
U.S. 244, 253 (1888) (finding that the “whole work done by judges . . . is free for publication
to all”); Callaghan v. Myers, 128 U.S. 617, 649 (1888) (noting that the only aspect of the
Wheaton Reports that could have been subject to copyright were the areas not relating to the
written opinions of the court, including the title-page, table of cases, headnotes, statements
of facts, arguments of counsel and index); Banks Law Publ’g Co. v. Lawyers’ Coop. Publ’g
Co., 169 F. 386, 391 (2d Cir. 1909) (per curiam), appeal dismissed per stipulation, 223 U.S.
738 (1911) (noting that the “arrangement of reported cases in sequence, their paging and
distribution into volumes, are not features of such importance as to entitle the reporter to
copyright protection of such details.”).

% See, e.g., Little v. Gould, 15 F. Cas. 612, 612 (C.C.N.D.N.Y. 1852) (No. 8,395)
(noting with respect to the Wheaton case that “the written opinions of the judges ... were
regarded as having become the property of the public, and, therefore, as not the subject of a
copyright.”); West Publ’g Co. v. Lawyers’ Coop. Publ’g Co., 79 F. 756, 761 (2d Cir. 1897)
(noting that a reporter of court opinions “may acquire a valid copyright for the headnotes,
footnotes, tables of cases, indexes, statements of facts, and abstracts of the arguments of
counsel, where these are prepared by him and are the result of his labor and research.”).

% Erwin C. Surrency, Law Reports in the United States, 25 AM. J. LEGAL HisT. 48, 60
(1981) (noting that after the Wheaton v. Peters case, reporters could not depend on receiving
money from the sale of reports; instead, states began attaching salaries to reporter positions).

% Douglas W. Lind, An Economic Analysis of Early Casebook Publishing, 96 Law
LiBRr. J. 95, 95, 100 (2004), available at http://www.aallnet.org/products/2004-06.pdf (noting
that insufficient attention has been given to the “determining role the legal publishing
industry played in the early years, which resulted in the successful transition in legal
instruction from lecture and textbooks to the case method.”).

% Francine Biscardi, The Historical Development of the Law Concerning Judicial
Report Publication, 85 LAw LiBR. J. 531, 533 (1993) (noting that the multiplicity of reports
led to a publishing war between 1834 and 1888); John B. West, Multiplicity of Reports, 2
LAaw LiBR. J. 4, 5 (1909) (noting that the problem of a multiplicity of reports is caused by
duplication of decisions in different publications); M. ETHAN KATSH, THE ELECTRONIC
MEDIA AND THE TRANSFORMATION OF LAW 45 (1989) (noting increase in number of volumes
of American case reports from 18 in 1810 to 473 in 1836 to 3,800 in 1885).

% Berring, supra note 9, at 191 (noting that the West Publishing Company was founded
in St. Paul, Minnesota by the West Brothers in 1876).

% Lind, supra note 95, at 100.

% See Hanson, supra note 6, at 565-67 (noting that the approach by West came to
characterize case reporting in the U.S. and is clearly distinguished from the British strategy
of publishing selective precedents that modify principles of law, enunciate a new principle,
settle a doubtful question, or that are otherwise instructive); Berring, supra note 9, at 192-93
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its customer would be a better lawyer by having available the entire body of
law on which to base arguments and defenses.”*® West was also able to
publish its relports quickly, which was a significant improvement from official
state reports.® West’s approach of comprehensive reporting was approved by
the American Bar Association in 1898.°2 West’s market strategy enabled its
titles to become “essential to practicing lawyers’ libraries.”® By the turn of the
century, West had become the primary publisher of case reports and digests.***
West’s reporters also achieved quasi-official status for American case law.'*
Publishers also played a role in the development of the case method of
teaching at U.S. law schools following the introduction of this method by
Christopher Langdell at Harvard Law School in 1870.1%° By 1914, the case
method had become the primary method of teaching at many law schools.®’
The relatively quick spread of the case method was facilitated by the
standardization and marketing of textbooks by legal publishers such as West.'*®
Not coincidentally, the legal curriculum, as redesi%ned by Langdell, used the
same categories of law as the West digest system,'®® which has had important

(noting that West did not include unpublished opinions in its reporters; every state and
federal court had rules for what should and should not be published).

100 ) ind, supra note 95, at 101.

101 Robert Berring, On Not Throwing Out the Baby: Planning the Future of Legal
Information, 83 CAL. L. Rev. 615, 623-24 (1995) (noting that although “the National
Reporter System has become the backbone of American legal publishing,” it is just one way
to report and organize cases that is far from perfect but that nonetheless provided relatively
inexpensive distribution of case law); Susan W. Brenner, Of Publication and Precedent: An
Inquiry into the Ethnomethodology of Case Reporting in the American Legal System, 39
DePAuUL L. Rev. 461, 494-95 (1990) (noting that official state reports were published in
bound form only with a typical delay of at least a year after the decision date and that West
published its reports in parts that could later be bound into volumes); LAWRENCE M.
FRIEDMAN, A HISTORY OF AMERICAN LAwW 409 (2d ed. 1985) (noting that states published
decisions very slowly, while West published them fast and bound them into regional
reporters).

102 ) ind, supra note 95, at 101.

108 4,

9% 1d.; SURRENCY, supra note 22, at 51, 57 (noting that as early as 1902 West began
urging the Bar to “demand that all citations in texts include the reference to the National
Reporter System” and that by the end of World War 11 the trend was to discontinue official
state reports and substitute the National Reporter System).

%5 Hanson, supra note 6, at 567 (“As it happened, one private publisher did succeed,
without government backing, in gaining for its volumes quasi-official status as the place of
record for American case law.”); Berring, supra note 9, at 192 (“West’s form of standardized
case reporting, with unified indexing, became the accepted standard for case information.”)
(citations omitted).

106 ) ind, supra note 95, at 95.

197 1d. at 110.

108 14,

9% Hanson, supra note 6, at 570-71; SURRENCY, supra note 22, at 111 (noting that
digests are recognized as an index to points of law found in cases and an essential tool for
any practicing lawyer).
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impllilcoations for how law students and lawyers categorize and think about the
law.

Despite the valuable role at times played by intermediaries in the
development of the legal information industry,*** the American approach to
publishing precedent in the print era (as exemplified by West) led to an ever-
increasing volume of legal information which impeded effective access to such
information.™? This ever-increasing volume of Iegal information was a factor
in the adoption of computer aided legal research.™

D. The Creation of Online Legal Information Services

The first broadly accessible commercial full-text legal information service
was launched by Mead Data Central.*** Its Lexis service began in 1973 “to help
legal practitioners research the law more efficiently.”™" Lexis, together with
the Nexis news and information service, which was launched in 1979,*® now
operates as the LexisNexis Group, which is the global legal publishing arm of
Anglo-Dutch publisher Reed Elsevier."” West soon countered the new Lexis
database by introducing Westlaw in 1975.1

Although the Westlaw database at first consisted solely of West
headnotes,*™ by 1983-1984, a decade after the launch of Lexis, Westlaw
became a research service comparable to Lexis.'?® Notably, the Lexis database
was created at least in part from West print reporters: “Lexis hired workers to
scan and enter data from West reporters so it could compile its own legal

10 Hanson, supra note 6, at 571 (noting that the lawyers took the organizing decisions
of Langdell and the West Publishing Company to be the “intrinsic structure of the law™).

111 gee Richard Delgado, Eliminate the “Middle Man?, 30 AkroN L. Rev. 233, 235
(1996) (noting the important role played by law review editors as intermediaries and the fact
that publishing on the Internet is likely to result in more variable quality because of the lack
of an intermediary).

12 Thomas J. Young, Jr., A Look at American Law Reporting in the 19th Century, 68
LAaw LiBR. J. 294, 305 (1975) (noting that the West Publishing Company was “responsible
for a great accumulation of reports”); Byron D. Cooper, Anglo-American Legal Citation:
Historical Development and Library Implications, 75 LAw LiBRr. J. 3, 18-19 (1982) (noting
that complaints about the number of law books have been common since the seventeenth
century but were an acute problem in the U.S. in the middle of the nineteenth century).

13 Hanson, supra note 6, at 573 (noting that by the early 1960s American lawyers were
finding the task of locating relevant cases and secondary sources to be an intolerable burden
and responded by introducing electronic databases and artificial intelligence to assist with
the management of legal information); KATSH, supra note 96, at 43 (noting that
computerized systems “arrived on the scene when the growth of printed reporters threatened
to become unmanageable for libraries.”) (citations omitted).

14 See infra notes 136-42 and accompanying text.

15 See About LexisNexis, http://www.lexisnexis.com/about/ (last visited Sept. 6,
2006).

116 1d.

117 1d.

M8 Hanson, supra note 6, at 573.

119 1d.

120 1d.
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research databases. The result was a competing product that used public
information but was taken from a format initially published by West.”**! The
creation of Lexis was legally permissible because copyright protection did not
extend to the opinions in West print reporters.*? Further, the Supreme Court in
the Feist decision limited the ability to protect certain types of factual
compilations with copyright,*? although prior to Feist the Eighth Circuit had
held that Lexis’s use in its online database of star pagination based on the
pagination in Westlaw’s print reporters constituted copyright infringement.***
This Eighth Circuit precedent is effectively limited both by the Feist decision
and by the Thomson-West consent decree with the U.S. Department of Justice
in connection with their merger that requires Thomson-West to license its star
pagination.’”® However, database protection, which has been adopted in
Europe,?® is strongly supported by publishers such as Thomson and Reed
Elsevier."?’ The adoption of database protection in the United States could have
significant implications for access to legal information as well as the
development of competitors to existing market players.’®® Database protection
for legal databases might, for example, have prevented or at least seriously
hampered the development of the Lexis database.'?®

Although Lexis was the first successful large scale commercial full-text
online legal information service, it actually reflected and was based on

121 Debra Baker, Treading on Titans’ Turf, A.B.A. J., July 2000, at 44, 44-45,

122 gee supra notes 91-93 and accompanying text.

128 Feist Publ’ns, Inc. v. Rural Tel. Serv. Co., 499 U.S. 340, 349 (1991) (“This
inevitably means that the copyright in a factual compilation is thin. Notwithstanding a valid
copyright, a subsequent compiler remains free to use the facts contained in another’s
publication to aid in preparing a competing work, so long as the competing work does not
feature the same selection and arrangement.”).

124 See infra notes 170-76 and accompanying text; West Publ’g Co. v. Mead Data
Cent., Inc., 616 F. Supp. 1571, 1578 (D. Minn. 1985), aff’d, 799 F.2d 1219 (8th Cir. 1986),
cert. denied, 479 U.S. 1070 (1987) (“Based on the foregoing, this Court finds that Callaghan
supports and Banks does not bar copyright protection for West’s laboriously prepared,
voluntary arrangement of cases.”); West Publ’g Co. v. Mead Data Cent., Inc., 799 F.2d
1219, 1223 (8th Cir. 1986) (“We do not agree with MDC that West’s claim here is simply
one for copyright in its page numbers. Instead, we concur in the District Court’s conclusion
that West’s arrangement is a copyrightable aspect of its compilation of cases, that the
pagination of West’s volumes reflects and expresses West’s arrangement, and that MDC’s
intended use of West’s page numbers infringes West’s copyright in the arrangement.”).

125 See infra note 196 and accompanying text.

126 gee Directive 96/9/EC of the European Parliament and of the Council of 11 March
1996 on the Legal Protection of Databases, 1996 O.J. (L77) 20, available at
http://europa.eu.int/ISPO/infosoc/legreg/docs/969ec.html  (giving 15 years sui generis
protection for makers of databases that show qualitatively and/or quantitatively substantial
investments in the obtaining, verification of, or presentation of the contents to prevent
extraction and/or reutilization of the whole or of a substantial part).

121 Dethman, supra note 16, at 138-39 (noting that database owners have scurried to
Congress for help and have supported legislation that would permit protection of legal
databases).

128 See infra notes 169-76 and accompanying text.

129 Dethman, supra note 16, at 143 (noting that H.R. 354 may have prevented Lexis
from copying cases from West).
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initiatives that date back to the 1950s and 1960s. The University of Pittsburgh
Health Law Center and Computational Data Processing Center are generally
credited with creating the first full-text online legal information service.**® This
project, known as the Horty Project, was implemented under the leadership of
John F. Horty, Jr., then a professor at the University of Pittsburgh Law
School.*® The project actually arose in 1959 out of the research needs of
Professor Horty, who was developing a “Hospital Law Manual.”*? By 1961,
Horty had placed the full text of all Pennsylvania Statutes online and launched
a commercial service to provide access to this information.’* The Horty
Project was thus the basis for Aspen Systems Corporation, a commercial
service for searching statutory material."** In 1964, Horty demonstrated a
computer-aided legal research system at an American Bar Association
meeting.'*®

In contrast to the Horty Project, which involved statutory material, the
Lexis information service included case law materials. What later became
Lexis initially began as an initiative of the Ohio State Bar,™*® which later
established a nonprofit corporation named Ohio Bar Automated Research
(“OBAR™)."¥" The Horty Project, in fact, inspired the development of the
OBAR project.® The initial events that led to Lexis were connected to

10 Interview by Kathleen Carrick with John F. Horty, Professor of Law, Univ. of
Pittsburgh Law Sch. 1 (on file with author); see also A Guide to Framing Computer Searches
for Statutes, Health Law Ctr., Univ. of Pittsburgh (on file with author) (describing the tools
and attributes for searching in a full-text retrieval system for statutes).

181 Carrick, supra note 130, at 1.

132 | ee Loevinger, The Computer Revolution and the Law, JURIs DR., Dec. 1971, at 6
(“Finding collation of the laws of the 50 states too difficult to handle by conventional means,
Horty and his associates began putting health law statutes on computer tape. By designing
appropriate programs, the statutes could be retrieved as desired for incorporation into various
sections of the text. In this fashion, a loose-leaf manual of hospital law was made.”).

138 1d; see also Michael A. Geist, Where Can You Go Today?: The Computerization of
Legal Education from Workbooks to the Web, 11 HARv. J. L. & TecH. 141, 147 (1997)
(“Using card-punch machines, Professor Horty first coded all Pennsylvania public health
laws onto punch cards and then transferred the information to computer tape, enabling users
to search the statutes by keyword.”).

3% See Robert P. Bigelow, How Lawyers Can Use Computers to Practice Law—Now!,
R.1.B.J., Dec. 1971, at 8 (describing the services of Aspen Systems Corporation).

%5 Berring, supra note 9, at 195; Geist, supra note 133, at 147 (noting that Horty first
demonstrated his system at the American Bar Association Annual Meeting in 1960).

1% gee William G. Harrington, H. Donald Wilson & Robert L. Bennett, The Mead Data
Central System of Computerized Legal Research, 64 LAw LiBR. J. 184 (1971); James F.
Preston, Jr., OBAR and Mead Data Central System, 64 LAw LIBR. J. 190 (1971) (discussing
OBAR and Mead Data Central).

%7 Bigelow, supra note 134, at 8 (describing OBAR); William G. Harrington,
Computers and Legal Research, 56 A.B.A. J. 1145 (1970) (discussing pioneering effort of
the Ohio State Bar and Mead Data Central).

1% Geist, supra note 133, at 147 (“Following an appearance by Professor Horty in 1965
at the Bar Association’s annual dinner, the president of the [Ohio] Bar Association, James F.
Preston, Jr., decided to take the necessary steps to make the CALR service a reality. Soon
after, the [Ohio] Bar Association appointed William Harrington as research counsel.
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concerns about lawyers’ access to legal information in Ohio. In 1966, the Ohio
State Bar began explorinig what type of computerized legal research system it
could offer its members.”*® In 1967, the Ohio State Bar signed an agreement
with the Data Corporation of Dayton, Ohio for the development of a
computerized system.**° In 1968, the Data Corporation merged with the Mead
Corporation, creating a subsidiary, Mead Data Central, which focused on the
development of a computerized legal research system.*! By 1971, OBAR had
placed online the full text of reported Ohio decisions and the Ohio General
Code.'”

The development of computer services in the legal information market has
significant implications for law and legal practice. The use of computers to
search full-text databases in legal research has been characterized as fast,
objective, and flexible.*** Through online research, lawyers can complete tasks
that would have been extremely difficult or impossible with print sources.**
Computer-aided legal research has also changed the use and function of the
library.**® Use of computers in legal research may also change the nature of
precedents that might be consulted in a case.**® Computers may have also
promoted use of persuasive authorities from other jurisdictions.**’ Furthermore,
computers have virtually unlimited storage capacity, allow rapid distribution of
court opinions within hours or days rather than months, and have expanded the
amount of nonlegal information available to lawyers.**® This may have even

Harrington held a series of meetings with Professor Horty in order to gauge the relative
merits of the available hardware and software.”) (citations omitted).

1% Bigelow, supra note 134, at 8; Hanson, supra note 6, at 573 (noting that the Ohio
State Bar Association became aware of a system developed by the Data Corporation to help
the Air Force manage its procurement contracts and reached an agreement with the Data
Corporation to cooperate and modify that system for legal research).

140 Bigelow, supra note 134, at 8; William G. Harrington, What’s Happening in
Computer-Assisted Legal Research?, 60 A.B.A. J. 924 (1974).

1 Harrington, supra note 140, at 924.

142 Bigelow, supra note 134, at 8 (describing OBAR online services).

143 philip Slayton, Electronic Legal Retrieval—The Impact of Computers on a
Profession, 14 JURIMETRICS J. 29, 32 (1973) (noting that computers in legal research are fast
for reasons of mechanical design, objective in the case of full-text systems because no
human intelligence intervenes between the searcher and the database, and flexible because of
the lack of an hierarchical index).

1% Hanson, supra note 6, at 57576 (noting the fact that hyperlinked cases can make
searching for other cases much easier and that “Westlaw is a much more powerful research
tool than the print-digest system using key numbers”).

15 1d. at 577 (noting that no single source gives sufficient access to the range of legal
materials, which means that most library collections are a mix of print, electronic, microfiche
and audiovisual sources).

146 1d. at 580 (noting that automated research has an open-ended quality and potential to
be highly customized, which is more likely to turn up novel cases, whereas in the print era,
most lawyers would tend to develop arguments based on the same cases).

47 1d. at 585-86.

8 1d. at 587.
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facilitated interdisciplinary scholarship and work.**® During this same time
period, some commentators have also noted an increasing divide between legal
scholarship and the legal profession and the view that practicing lawyers may
see legal scholarship as having little value.*

Computer-aided legal research has also potentially changed the hierarchy
of legal information sources and made legal scholarship more easily accessible
and searchable.™ Legal scholarship is now more accessible because it can be
readily searched using online tools,**> whereas search tools in the print era
primarily indexed primary sources.** The primary print-based tools for
searching for legal scholarship pieces published inljournals have been the Index
to Legal Periodicals and the Current Law Index.™* In addition to potentially
influencing the hierarchy of legal sources and production of legal scholarship,
the development of online legal information services has contributed to current
legal information industry configurations in which a small number of
significant players remain dominant.

I1l. THE PLAYERS: LEXIS AND WESTLAW AS A COMPETITIVE
DUOPOLY

A. Industry Concentration in the Legal Publishing Industry

Legal publishers, not surprisingly, have played a significant role in the
development of the legal information industry. They have also served an
important role by facilitating the organization of legal information and creating

149 KaTsH, supra note 96, at 43 (noting expansion in amount of nonlegal information
available to lawyers); Hanson, supra note 6, at 587-92 (discussing how computerized
systems have facilitated interdisciplinary work by lawyers and legal academics).

1% Hanson, supra note 6, at 585; Harry T. Edwards, The Growing Disjunction Between
Legal Education and the Legal Profession, 91 MicH. L. Rev. 34, 34-50 (1992), available at
http://www.questia.com/PM.qgst?a=0&d=96433079 (discussing the increasing disjunction
between legal scholarship and the legal profession); Jordan H. Leibman & James P. White,
How the Student-Edited Law Journals Make Their Publication Decisions, 39 J. LEGAL Ebuc.
387, 389 (1989); Richard A. Posner, The Deprofessionalization of Legal Teaching and
Scholarship, 91 MicH. L. Rev 1921 (1993) (commenting on Judge Edward’s discussion);
Michael J. Saks, Howard Larsen & Carol J. Hodne, Is There a Growing Gap Among Law,
Law Practice, and Legal Scholarship?: A Systematic Comparison of Law Review Articles
One Generation Apart, 28 SurroLk U. L. Rev. 1163, 1182-83 (1994) (comparing
characteristics of law review articles published in 1960 and 1985).

31 Hanson, supra note 6, at 584-85.

%2 1d.; Howard Denemark, How Valid is the Often-Repeated Accusation That There
Are Too Many Legal Articles and Too Many Law Reviews?, 30 AKRON L. Rev. 215, 220
(1996), available at http://www3.uakron.edu/lawrev/denemarl.html (noting that Lexis and
Westlaw have limited coverage of law review articles, “but enjoy the advantage of powerful
search capabilities for those articles within their databases”).

5% Hanson, supra note 6, at 584.

%% Denemark, supra note 152, at 220 (noting that traditional paper indices such as the
Current Legal Index and the Index to Legal Periodicals are research tools that could be used
to find articles).
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avenues for access to and dissemination of such information to a variety of
interested parties. Although the dominance of Lexis and Westlaw have led
some to refer to them collectively as “Wexis,”** the online legal information
industry can be characterized as a duopoly in which Lexis and Westlaw are the
most important players.’®® The organization of the legal information industry
more generally has certain oligopolistic characteristics, including industry
concentration and interdependence among several firms in which members
have at times adopted intensely competitive behavior.™” Consideration of the
print market does not alter the significant concentration that exists among legal
publishers. The legal publishing industry is characterized by three major
players: the Thomson Corporation, which owns Westlaw, Reed Elsevier, which
owns Lexis, and Wolters Kluwer.™®

Industry concentration is by no means a recent phenomenon, and the legal
publishing market has typically included dominant firms. West Publishing
Company, for example, achieved dominance beginning in the 1870s at least in
part by virtue of superior performance: it published its reporters quickly,
worked closely with the judiciary, had high production standards, hired onlé/
lawyers as its book salespeople, and had a reputation for humorless intensity.**®
West supplemented this factor with successful lobbying that led to its reporters
becoming essentially de facto official reporters in many respects.®® In more
recent years, the dominance of West and other major players in the legal
information industry has been solidified by merger.'*

1% see Wikipedia, LexisNexis, http://en.wikipedia.org/wiki/LexisNexis (last visited
Sept. 1, 2006).

1% The structure of market relations between Lexis and Westlaw suggests elements of a
noncollusive duopoly. See WiLLIAM G. SHEPHERD, THE ECONOMICS OF INDUSTRIAL
ORGANIZATION 246 (4th ed. 1997) (discussing examples of noncollusive duopolies such as
Boeing and Airbus and Mattel and Hasbro).

137 1d. at 205, 245 (noting that oligopoly “involves interdependence among several
firms (actually from two to about ten). Members of the group can either coordinate or adopt
intensely competitive behavior.”) (emphasis omitted).

%8 Berring, supra note 22, at 1698.

1% |, Ray Patterson & Craig Joyce, Monopolizing the Law: The Scope of Copyright
Protection for Law Reports and Statutory Compilations, 36 UCLA L. Rev. 719, 812 (1989)
(noting that in the late nineteenth and early twentieth centuries, West established its
preeminent place in the legal publishing industry for almost a century and noting that West
has been an “intelligent and paternalistic monopolist, serving the bench and bar well”);
SHEPHERD, supra note 156, at 205 (noting that although superior performance is cited as a
reason for monopolies and dominant firms, little research exists that shows that dominance is
justified by superior performance); Berring, supra note 9, at 199-200 (noting that West had
the only nationally based system, worked closely with the judiciary, had long been known
among law librarians for overdoing its production standards, hired only lawyers as book
salespeople, started out new hires as proofreaders, and had a reputation for humorless
intensity); see also supra notes 26 and 101.

180 gyRRENCY, supra note 22, at 51 (noting that West began to urge the Bar as early as
1902 to demand that all citations in texts include references to the National Reporter
System).

181 See infra notes 177-88 and accompanying text; SHEPHERD, supra note 156, at 206
(noting that the merger boom in the 1980s and 1990s brought back dominance-creating
mergers).
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B. Competition in the Legal Information Industry

Although Lexis and Westlaw were clumsy at their inception,*®? since their
introduction, Lexis and Westlaw have progressively increased the volume of
material contained in their respective databases. They have also continually
expanded their range of services. Although both began as “repositories of
decisions,” statutory and legislative material was quickly added and
administrative materials were added later.*®® In 1982, both Lexis and Westlaw
added law review articles.*® In racing to provide the most useful material, both
built “enormous libraries of information.”*®® The relatively early development
of online information services in the legal arena has meant that law “leads all
other fields in the distribution of digital information.™

The ongoing competition between Lexis and Westlaw is not atypical in the
legal information industry. Competition between market players has been a
characteristic feature of legal publishing since its inception. In 1889, for
instance, West Publishing Company “increased its market share by driving
Little, Brown & Company out of the legal digest market. By the turn of the
century, West had become the leader in legal indexing and publishing of case
reporters.”*®’ In the print era, the Lawyers’ Co-operative Publishing Company
(now owned by Thomson), which published its own regional reporters, was a
key competitor of West in the legal publishing arena for over 100 years.'®®

In addition to offering competitive products, competition between legal
publishers is evident in legal actions between companies. In such actions,
companies attempt to use the law strategically for their commercial benefit. A
number of recent cases have centered around the ability to copyright the
information in legal databases. This is reflected, for example, in copyright
litigation among players in the legal information industry through which

82 Berring, supra note 22, at 1696; Geist, supra note 133, at 148 (“By today’s
standards, the service’s searching speed was positively glacial, though this did not seem to
disturb prospective users. For example, Harrington describes a demonstration search during
an ABA convention that ran over four hours, but which the lawyers present still regarded as
extremely efficient.”) (citations omitted).

183 Berring, supra note 9, at 197.

8% Hibbitts, supra note 56, at 177.

165 Berring, supra note 9, at 197.

186 Berring, supra note 101, at 620.

87 Lind, supra note 95, at 97 (citations omitted).

188 SURRENCY, supra note 22, at 50, 119 (noting that the Lawyers Co-operative
Publishing Company began publishing regional reporters after West published its reporters
and started publishing a digest two full years before West began the American Digest); Joe
K. Stephens, The Merger: What Will It Cost Law Libraries?, in THE POLITICAL ECONOMY OF
LEGAL INFORMATION: THE NEW LANDSCAPE 13, 15 (Samuel E. Trosow ed., 1999) (noting
that West and Lawyer’s Co-op were major competitors in legal publishing for well over a
hundred years).
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companies have tried, with varying degrees of success, to restrict access to their
printed and electronic publications by invoking copyright protection.'®®

The litigation emphasis that incumbents at times use to block new market
entry and competitive products is evident in a number of cases in the electronic
publishing era. In 1985, Lexis proposed to use the star pagination from West
print court reporters as a feature in its database.’” West then sued Lexis for
copyright infringement and asserted that Lexis’s use of star pagination
constituted a “copy” of West’s National Reporter System print case
compilations.*™* The District Court found that West could hold a copyright
interest in its star pagination.’? The Eighth Circuit upheld the District Court’s
granting of an injunction and found that West’s arrangement, including star
pagination, is copyrightable and that the intended use by Mead Data Central
constituted copyright infringement.”® The view in these cases is not consistent
with the later Feist case.'”* More recently, Matthew Bender, which was

16% Atlas, supra note 24, at 491 (“West Publishing seems to spend much of its time
these days in litigation over whether the judicial opinions it publishes in its Supreme Court
Reporter and Federal Reporter series are subject to copyright protection.”).

10 Stephen C. Carlson, The Law and Economics of Star Pagination, 2 GEO. MASON L.
Rev. 421, 422 (1995) (“In 1985, Mead announced that it would add a ‘star pagination’
feature, which would embed the internal page numbers of West’s reporter volumes at their
page breaks within the opinions stored in its computer database. As a result, star paginating
the opinions inside LEXIS allows Mead’s customers to provide ‘jump’ or ‘pinpoint’ citations
to West’s reporters without having to purchase them.”) (citations omitted).

' West Publ’g Co. v. Mead Data Cent., Inc., 616 F. Supp. 1571,1575 (D. Minn. 1985),
aff’d, 799 F.2d 1219 (8th Cir. 1986) (noting that star pagination involves the insertion of
numbers from West’s National Reporter System print publications within the body of LEXIS
online reports and that Lexis’s use of star pagination would displace West’s print reporters
by eliminating the necessity to look at the actual West volume).

172 1d. at 1578 (granting preliminary injunction and finding that copyright protection is
not barred for “West’s laboriously prepared, voluntary arrangement of cases”).

1 wWest Publ’g Co. v. Mead Data Cent., Inc., 799 F.2d 1219, 1223 (8th Cir. 1986)
(“[W]e concur in the District Court’s conclusion that West’s arrangement is a copyrightable
aspect of its compilation of cases, that the pagination of West’s volumes reflects and
expresses West’s arrangement, and that MDC’s intended use of West’s page numbers
infringes West’s copyright in the arrangement.”).

174 See Feist Publ’ns, Inc. v. Rural Tel. Serv. Co., 499 U.S. 340, 350 (1991) (“This
principle, known as the idea/expression or fact/expression dichotomy, applies to all works of
authorship. As applied to a factual compilation, assuming the absence of original written
expression, only the compiler’s selection and arrangement may be protected; the raw facts
may be copied at will. This result is neither unfair nor unfortunate. It is the means by which
copyright advances the progress of science and art.”); Brief for Amicus Curiae United States
in Support of Appellant, Oasis Publishing Co. v. West Publishing Co., No. 96-2887 (8th Cir.
Sept 9, 1996), available at http://www.usdoj.gov/atr/cases/f0800/0860.htm (noting that
Mead is no longer controlling law and cannot be reconciled with the Supreme Court’s
rejection of “the sweat of the brow” doctrine in Feist); but see Oasis Publ’g Co. v. West
Publ’g Co., 924 F. Supp. 918, 925 (D. Minn. 1996) (noting that Mead was not overruled by
Feist and finding that “West’s arrangement of cases in the Southern Reporter possesses the
requisite creativity for copyright protection. Pagination of that arrangement is an integral
part of the arrangement and shares in any copyright protection in the arrangement itself.”);
Atlas, supra note 24, at 498-99 (noting that West settled the dispute with Oasis Publishing,
reportedly paid legal costs and money damages of Oasis, and entered into a license deal that
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subsequently acquired by Reed Elsevier, sought a declaratory judgment that
“West does not possess a federal copyright in the pagination of its case
compilations and that Bender’s use of that pagination in its own product is thus
a noninfringing use.”*” HyperLaw, a small legal publisher that at the time
produced a CD-ROM product, intervened in the Bender-Westlaw litigation.
The Matthew Bender cases held that West’s star pagination is not protectable
by copyright.'"

C. Growth through Acquisition: Consolidation in the Legal Information Industry

Consolidation in the legal information industry has led to upward pressure
on the pricing of products of commercial legal publishers.!’” Although
currently three major corporate umbrellas comprise the overwhelming majority
of the legal information industry,'® in 1977, “at least 23 legal publishers of
some size and reputation were separately owned (along with a score of smaller
ones).”*"™® A significant amount of consolidation occurred in the 1990s. In 1990,
18 publishers of commercial law serials were active; by 2000, this number had
fallen to 12, leading to the emergence of three large publishers of law materials:
Thomson, Reed Elsevier, and Wolters Kluwer, which collectively control 90%
of the legal publishing business in the U.S.*° The increasing concentration
among legal and other publishers resulting from consolidation through mergers
and acquisitions has led to increased antitrust scrutiny: the U.S. Department of
Justice required divestiture of property rights to textbooks in order to resolve
competitive concerns in Thomson’s 2001 acquisition of certain Harcourt
General Inc. assets from Reed Elsevier following Reed’s acquisition of
Harcourt General.’®* Concerns of the European Union with respect to the legal

permitted Oasis to use West’s volume and page citation system in return for Oasis’s
agreement not to appeal the district court decision, thus preserving a favorable precedent for
West in the Eighth Circuit).

> Matthew Bender & Co. v. West Publ’g Co., 94 Civ. 0589, 1995 U.S. Dist. LEXIS
17688, at *2 (S.D.N.Y. Nov. 28, 1995).

176 Matthew Bender & Co. v. West Publ’g Co., 94 Civ. 0589, 1997 U.S. Dist. LEXIS
6915, at *11-12 (S.D.N.Y. May 19, 1997), aff’d, 158 F.3d 674 (2d Cir. 1998) (noting that
the changes West makes to the cases it reports are trivial and not protectable by copyright);
Matthew Bender & Co. v. West Publ’g Co., 158 F.3d 693, 708 (2d Cir. 1998) (holding that
West’s star pagination may be lawfully copied).

1 McCabe, supra note 88, at 26 (noting a significant and substantial increase in prices
in four of five legal publisher mergers); MARGARET MAES AXTMANN, PRICE INDEX FOR
LEGAL PUBLICATIONS 1996 (1996); KENDALL F. SVENGALIS, LEGAL INFORMATION BUYER’S
GUIDE AND REFERENCE MANUAL 5 (2005).

178 See supra note 158 and accompanying text.

7% Berring, supra note 22, at 1698 (quoting Kendall F. Svengalis, Legal Publishing on
the Eve of the Millennium, AALL SpECTRUM, July 1999, at 22).

8 Mark J. McCabe, Merging West and Thomson: Pro- or Anti-Competitive, 97 LAw
LIBR. J. 423, 428-29 (2005), available at http://www.aallnet.org/products/pub_llj_v97n03/
2005-25.pdf; Dethman, supra note 16, at 124 (noting that Thomson, Reed Elsevier, and
Wolters Kluwer control 90% of the legal publishing business in the U.S.).

181 press Release, U.S. Dep’t of Justice,