
Why: deter, compensate, disputes, justice, policy schools of thought

The case: prima facie case, preponderance of evidence, affirmative defenses

Types: Strict liability p. 2, Intentional, Negligence
Intentional: Intent (transfers in A,B, F-I, TL, TC), elements, causation, some require damage, affirmative defenses (p. 2)

Intentional torts and negligence are not mutually exclusive (teenager/teacher chair case)

Negligence: elements (vary by state), affirmative defenses

1. Duty (judge) p 5

2. Breach p. 10

3. Cause in fact p. 11

4. Legal Cause p. 13
5. Damages p. 14

6. Affirmative defenses p 17

Wrongful death (family’s claim) and survival claims (decedent’s claim) p. 16

Vicarious liability (RS, joint enterprise, family purpose, auto owner) p. 16

P’s responsibility affirmative defenses (contrib./comp neg, mitigate, precautions, assumption of risk, implied assumption of risk, imputed contrib. fault) p. 17

Other aff def (fed preemption, time limits, SOL, statutes of repose, immunities) p. 19

Multiparty litigation (j/s, comp fault, reallocation, indemnity, immunity, settlement) p. 22
TORTS OUTLINE FALL 2008

I. Purpose of torts

a. Remedy

b. Deterrence

c. settle disputes
d. Justice/accountability
e. System for restraining juries, P prove or can’t get $
f. different schools of thought re: policy (Legal realism: common law is what j says it is, what is the background of the j, etc), Religion, Ethics, natural law, logic, economic efficiency, experience (holmes). Rough sense of justice (Andrews dissent in Palsgraf)
II. How to win a tort case
a. P must establish prima facie case, establish elements of tort
b. Plead elements in complaint (or will get dismissed)
c. Prove with evidence. Preponderance of evidence (51% sure) 
d. D can contest all this or raise affirmative defenses

III. STRICT LIABILITY
a. Abnormally dangerous activities
b. Product liability to consumers
c. Wild animals
IV. INTENTIONAL (ALL INTENTIONAL TORTS REQUIRE TORTIOUS INTENT)
a. Tortious Intent (All intentional torts require tortious intent)
i. Volitional act AND
ii. Mental state of either
1. Purpose to bring about the tortious consequence OR
2. Substantial certainty—approaching 100% (subjective and individual)
iii. Some states say young children cannot form tortious intent
b. Transferred Intent (most states follow this)

i. transfers from person to person

ii. intent transfers from tort to tort (only for A, B, F-I, TL, TC)

c. Battery (cigar smoke in the face, make ees clean up spill w/protective gear, grabbing a plate/book)

i. Intent (see above)
ii. Contact—harmful OR offensive (most courts accept offensive, a few cases where if D did not appreciate offensiveness, does not count)
iii. Cause-in-fact
iv. P does not have to be aware of battery at the time it happens
v. Tiny minority say lack of consent is an element

d. Assault (swing an axe, woman in van and teenage spitters)

i. Intent
ii. Cause reasonable apprehension of imminent battery (not words alone)

iii. Causal relationship
iv. P must be aware of assault at the time—apprehension factor
e. False Imprisonment (holding shoplifter in store, giving fake info to police)
i. Intent
ii. Confinement not of P’s choosing by

1. actual or apparent barriers 
2. overpowering physical force
3. threat to apply physical force
4. duress
5. asserted legal authority
iii. Must have awareness of confinement at the time of confinement OR harm due to confinement (some states only)

iv. See shopkeepers privilege in defense of property

v. Reasonably discoverable means of escape negates confinement.

f. Intentional infliction of emotional distress (30 states recognize) (telling person they have fatal disease, failure to pay insurance claim)
i. Intent to cause severe emotional distress (but recklessness is sometimes subbed for tortious intent with IIED)

ii. P suffered severe emotional distress

iii. Outrageous conduct by D (beyond bounds of social toleration, beyond the pale—speech is not enough, but maybe place/time/manner might bring it to tortious level)

iv. Causal link

g. Trespass to land (break into old barn)

i. Intent (don’t have to intend to trespass, just need to intend to enter)

ii. P must have right of possession

iii. Entry or invasion to land, interfere with exclusive possession

iv. No harm is required 
v. in pollution cases proof of harm/damage is needed for policy reasons
vi. (Noise/light/smoke/noxious gases are nuisance rather than trespass, but small or particulate matter or concussion of air might be invasion).
h. Trespass to chattels/conversion (dean borrows car for two weeks)

i. Intent

ii. P’s rightful possession of chattel

iii. Interfere with exclusive possession of chattel – if very severe, may be conversion (must pay for the item if conversion)

iv. Harm/damage must be proven (loss of use counts, tipping point between loss of use and conversion)
i. Affirmative defenses to intentional torts (D has burden of proof for aff defense)
i. Consent 

1. Objective manifestation of consent (behavior/verbal/written)
2. Consent can be revoked/exceeded (hockey game)
3. If consent coerced/fraudulently obtained/obtained by non-disclosure, doesn’t count (“that’s my assistant,” herpes cases)
4. Can be ineffective if incapacitated

5. Divided courts re if illegal act can be consented to 
6. Tiny minority considers consent to be part of battery
ii. Self-defense (fight on a deserted road, D says P going for gun)
1. Reasonable in believing there was a threat & in amt of force used

2. Privilege ends when aggressor disarmed or helpless, no retaliation

3. Use deadly force only to counter deadly force

4. Do not have to flee home/business before using deadly force if threatened w/deadly force

5. Can stand and defend but cannot use deadly force if could flee

iii. Defense of others

1. Can defend others from attack

2. But even if reasonably believe defense is necessary, some courts say liable for error

iv. Defense of property (shotgun rigged in abandoned barn)
1. Can’t do great bodily harm or deadly force to defend property

v. Recovery of property (I’m Mrs. Foster)
1. Common law ok t/use reasonable force to get property back if “hot pursuit,” only until recovered or to call police

2. Shopkeepers’ privilege, statutory right, detain suspected shoplifter

3. Conditional sales contract, if payments not made can repossess, UCC allows title holder to take property back if they can do it w/o breach of the peace

vi. Necessity

1. Public (San Francisco fire)
2. Private (boat/dock in storm,  but if you use others’ property to protect yours, you have to pay for damage to other’s property)

vii. Residual 

1. Justified even if you can’t find one that fits (NY bus driver/police station case)

V. NEGLIGENCE

a. Elements (Can be both negligent and intentional tort, also negligence/strict liability) Names/categories vary by state, but all talking about the same thing.
1. Duty (judge)

2. Breach of the duty (fact finder unless no RP could differ)

3. Cause in fact (fact finder unless no RP could differ)

4. Legal causation (fact finder unless no RP could differ)

5. Actual physical damage (fact finder unless no RP could differ)

VI. Duty— Nonfeasance (passive inaction) and misfeasance (active misconduct)

a. General duty: act as RPP

b. Limited duty

i. Privity (blackout due to subK’s negligence, no recovery for tenant injury as no K between tenant and subK)
1. if duty is created by K, no duty to those not in privity to K

2. abolished in consumer/products liability cases

3. negligence in provision of services, occasional applications

4. May apply foreseeability to type of harm

c. No Duty to Act

i. If you have no connection to the situation, you have no duty to act
ii. Exceptions

1. undertaking/volunteer (plague water to accident victim): creates duty of reasonable care not to make situation worse by messing up or quitting and preventing other rescues
2. prior conduct (similar to omission while acting) (waders): duty created if conduct made the situation worse, whether negligent or innocent conduct

3. special relationship with perpetrator: (mom knew son dangerous, bought him a gun)
4. special relationship with victim: (father took child hunting)
5. control over instrumentality: (often machinery cases, like escalator cases, or FBI witsec)
6. contractual: (hire a bodyguard and she fails to protect you)
iii. NIED w/o physical injury 
1. Generally no recovery for negligence w/o physical injury

2. If physical injury CAUSES ED, can usually recover for parasetic
3. Almost always need physical consequences/manifestation of ED to recover, lenient rules and easy to show this
4. Exceptions 

a. 1800s death telegram rules

b. 1800s mistreatment of corpse

c. Impact doctrine (widely accepted) (charging bull)
i. Impact without injury
ii. Caused emotional distress
iii. Physical impact BEFORE emotional injury

d. Zone of danger (many states have accepted) 
(kid hit in front of father)
i. in zone of danger

ii. fear caused emotional distress 

iii. SC rejected impact argument and also zone of danger for asbestos w/no sickess. W/asbestosis, could recover. 

e. Bystander (not widely accepted 15-20 states max) (kid hit while mother watched from doorway)
i. Dillon “nearness to zone of danger, nowness be there when it happens, closeness of relationship.”
ii. Cause emotional distress 

iv. Economic loss (pure)

1. No duty to not negligently inflict pure economic loss 

2. cannot recover without injury to property, however slight

3. Limits liability and preserves freedom of contract.
4. States all over the map, no definitive answers
5. Mass torts (ships crash in canal, fishers’ legal fiction)

a. Can’t recover for pure economic loss of lost profits on property you don’t own 
b. no recovery for pure economic loss without proprietary interest (fishers and legal fiction) because 
i. need a bright line rule of law

ii. overdeterrance

iii. need to get insurance
c. should allow some recovery as unjust not to
i. Economic loss line is arbitrary 

ii. Judges should judge, not administrate

iii. use legal cause to limit

iv. don’t know where point of overdeterrence is

v. third party insurance internalizes costs of risks to actor, not innocent parties. 

vi. 3 part test: legal cause, foreseeable, particular damages that distinguish from general population

d. Exxon Valdez: fishers and native people allowed to recover under pure economic loss, but others not. 

6. Commercial parties (concrete pillars collapse)
a. Product failure pure EL when commercial parties

b. can’t sue for in both contract and tort for product failure—should allocate risk in contract. 

c. If product damages other property can sue in tort

d. if product only damages itself, sue in contract, “product itself” disputes, fixed at time of first sale
7. Professional malpractice (house inspector misses termites)

a. Economic loss rule does not apply
b. most cases have pure economic loss 

c. applying economic loss rule deprives P of remedy. 

v. Prenatal injury

1. Wrongful injury or death of fetus

a. Causation issues, damages are speculative.

b. Older law, fetus not separate person.

c. If the baby is born alive

i. most allow baby and parents to sue

d. When fetus is injured and stillborn

i. Some juris do not allow recovery

ii. Some juris turn on whether fetus is viable

2. Wrongful birth/life

a. Parents negligently get test results 

b. Parents lose ability to choose an abortion
c. Very controversial, few states recognize

vi. Duty of occupiers

1. Historically, your home is your castle, no duty unless misfeasance

2. An occupier is owner, someone who has legal right to possess (lessee), last occupant, creditor after foreclosure. 
3. Duty to those off the land

a. Traditional common law

i. Condition natural/no duty (lake)
ii. Condition artificial/general duty (quarry)
iii. Activities/general duty (rifle range)
b. Newer exceptions

i. Urban trees/general duty

ii.  hazard/general duty

iii. Rural trees/maybe general duty

iv. Some abolish distinction between natural/artificial, widely criticized (Malibu landslide)
v. Coase theorem: risk should be reflected in the value of the property
4. To those on land

a. Trespassers

i. No duty except not willfully/wantonly injure

ii. Exceptions

1. Duty to discovered trespasser
2. Must do activities reasonably
3. Duty to warn of known hazards

4. Tolerated intruders may be licensees

5. Intruders in peril
6. Trespassers frequented, limited areas

7. Attractive nuisance (kids on train)
a. Knows kids are likely to trespass
b. Realized likely to cause harm

c. Kids don’t understand risk

d. Burden of reducing slight

e. exercise reasonable care 
b. Licensees 

i. Has consent to come on land (social guests) 

ii. warn of hidden dangers known/had reason to know

iii. use reasonable care in activities
iv. no duty to inspect or take affirmative care
c. Invitees, public and business

i. Invited into land 

ii. Most states allow public invitees (people invited into a public place) not there for economic benefit
iii. Also can be for economic benefit invitees, but some recognize only economic invitee

1. Make hazardous condition safe

2. warn of known or should have known hazards

3. Affirmatively inspect

d. Obvious hazard doctrine: 

i. if hazard obvious, don’t have to warn (slide)
ii. Unreasonable hazards not allowed (snakes in nursery)
iii. take reasonable steps to make safe
e. Recreational use statutes

i. Limit duty of landowner

ii. you don’t have to warn licensees of risks

vii. Newer no duty doctrines

1. Duty is an alternative to legal cause argument 

2. By casting things as duty, judges decide cases themselves
3. Duty as a mechanism to try to cut back on situations where D can be liable for damages caused by an intervening actor. 

4. Ad hoc not allowed (Delta baggage claim case)
5. Duty forces merchant to internalize cost of risks of product 
6. Juries and rules are good

a. juries are good for variety of circs, 

b. change over time and rep community

c. have wide experience

7. No duty to cooperate with robbers (KFC robbery case)
a. no duty due to public policy, may increase robberies if stores have a duty to turn the money over. 

b. May have duty not to actively resist. 

c. Dissenters said there is a duty to turn over the $.

8. SOF case

a.  “alert RPP on its face that reasonably foreseeable of unreasonable risk” 

d. Special duty
i. Common carriers and innkeepers have heightened standard

ii. Professional duty (need experts) (lawyer who misses sol)

1. Knowledge and skill ordinarily possessed by similarly situated professionals—if hold yourself out as pro must be one
2. Good faith to apply judgment and skill to protect client’s interest

3. Reasonable care and diligence

4. May be contract issues, but can get more damages in tort

iii. Medical duty
1. Medical errors are common

2. many errors are preventable by better systems and procedures
3. Establish duty of care
a. Traditionally, follow standard of locality

i. conspiracy of silence no one testify against bad docs

ii. As relaxed, more chances for hired gun experts

b. Now similar community’s standards
c. statewide or national standard, mostly limited to specialties
4. Battle of the experts
a. Foundation of testimony
i. Is expert qualified? 
ii. must be of same school of medicine of defendant
iii. Or, know the standard of care/same standard of care in expert’s field

b. Does the expert have basis for opinion in this case 

i. examine patient or records
5. “Informed consent”

a. Newer theory, can be an informed consent theory even if there is no breach of care
b. Some states refuse by statute to adopt informed consent
c. Distinguish from battery where consent is exceeded/affirmative misrepresentation/affirmative disclosure required (STD cases)
d. Three part test**
i. Not informed about material risks and alternatives

ii. Info would have changed decision (for RP patient)
iii. Risk eventuated

iv. **Narrow exception if disclosure would be harmful
e. Patient autonomy rule: Exceptions for unconscious patients, will try to get consent of designee but may act to save live or serious injury

VII. Breach

a. What happened? (did d run the light?)

b. Was what happened reasonable or unreasonable? (given the context, normative/judgment call)

i. Historical facts (physical facts) v normative judgment (context)

ii. Foreseeable risk of physical harm to others/property

iii. Probability

iv. Magnitude of loss if risk eventuates

v. Custom/Industry practice (persuasive/relevant but not conclusive)

vi. Emergency (if it was a self-created emergency, still breach)

vii. All the circs

viii. Cost/burdens, B > PL (burden, probability, severity)

c. From whose perspective was is reasonable/unreasonable?

i. Generally “exploding hayrick case”— RPP is objective, being stupid/clumsy not a defense

ii. Retarded persons—not a defense to RPP

iii. Physically disabled — act as RPP w/that disability (blind concession op.) 

iv. Children – may be a RP Child (like age, experience, and intelligence), some states have exceptions for adult activities but usually not for guns
v. Mentally ill—generally not taken into account, a few courts will take it into account if break with reality

d. Proof of negligence

i. eyewitness evidence

ii. circumstantial evidence

iii. Admissions of fault after an accident

iv. Expert witnesses

v. Physical evidence like skid marks

e. Negligence “per se” – a shortcut to breach 
i. If you violate the law you are automatically negligent (buggy w/o lights)
ii. MOST states follow, a few say violation of statute is just evidence
iii. Still need to prove causation, legal causation, damages
iv. Exceptions

1. Excuse doctrine -- following statute would be more dangerous than breaking it and purpose of statute to protect against that danger (baby carriage on roadside)
2. P not member of class statute meant to protect (spider in peaches)
3. Not harm the law was meant to protect against (sheep on a boat)
4. Law violated is “protective” and P protected class (glue sniffers)

f. Res ipsa loquitor (the thing speaks for itself) (escalator case, guy gets hit on the head by a barrel of flour while walking down the street)

i. Is this the type of accident that would happen w/o negligence

ii. Was D in exclusive control of (or ultimately responsible for) the thing that caused the accident?

iii. Are other causes of injury negated (including P)?

iv. Did the breach cause damages? If not, P loses even if other elements met.
VIII. Cause in fact

a. Experts

i. Use experts to prove causation, led to junk science

ii. Daubert case, SC announced “gatekeeper” role for trial court; find out if expert’s opinion based on scientific method. 
b.  “But For” Test (gold standard) (bad brakes, pushed into ped by other car, not liable even though breach because it is “but for” other driver; “rowdy people”)
i. Damage would not have occurred but for the D’s conduct

ii. Always involves hypothetical

iii. Substantial Factor Test (alternative used in some states) (2 negligently set fires destroy one house, or one fire and lightning)
iv. Was the D’s breach a substantial factor in causing the harm?

v. Some states say this test should be restricted to concurrent and independently sufficient causes of harm

vi. If used more broadly, could be helpful in toxic torts

vii. if more probable than not caused injury, then liable. 

c. Alternative liability 

i. Bring all possible Ds (2-5 only) to court, 

ii. prove all negligent, and 

iii. One or the other’s negligence caused the harm. 

iv. Shifts the burden of proof to Ds to prove who did/did not do it

v. If cannot prove, then joint/several liability (duck hunters case)
d. Concerted action (Two people race on the highway, third person gets hit; drug manufacturers actively conspire to keep risks of drug quiet)
i. Both liable as agreement to do risky act together.

ii. Parallel conduct is not enough, must act in concert
e. Market share (not all states accept this) (defective drug, manufacturer unknown)
i. Join substantial portion of the manufacturers

ii. If other elements met, hold all responsible at their market shares. 

iii. Only for fungible product, not distinct product like a car.
f. Lost opportunity doctrine (fairly small sliver, mostly med mal only, red cross hep c case, did not test blood, would have given better chance)
i. Medical cases with reduction in chance for survival/good outcome

ii. Get recovery for difference

iii. Posner argues people would pay for better chance, should recover.

g. Increased risk (WEAK minority viewpoint)

i. In toxic torts, may not have disease, but have higher risk

ii. Generally cannot recover; taking scarce resources
iii. Asbestosis cases were allowed recovery
h.  “enterprise” liability (Almost no courts accept this) (blasting caps)
i. in certain situations companies may not be acting in concert but thru trade associations that make safety standards and may all be liable

i. Apportionment of Damages According to Causation

i. With two simultaneous wrongdoers and divisible injury
1. Each pays for damage they caused

ii. With two simultaneous wrongdoers and indivisible injury
1. Where wrongdoers acted in concert, both equally accountable

2. Where wrongdoers don’t act in concert but independently

a. up to defendants to determine who pays for damages.

3. With two wrongdoers at separate but close times (no agreement on what “close” means) (car accidents 5 min apart)
a. Better again to shift responsibility to D and make D prove which defendants are more responsible

4. Innocent causes and a tortious cause (accidental fall, electrocuted)
a. Can recover for the part of the injury the D did

5. Eggshell/thin skull rule – you take you plaintiff as you find them

6. courts reluctant to shift the burden of proof onto the defendants

7. Courts divided on whether to relieve of proving all elements

j. Toxic tort cases, to show cause in fact

i. Exposure occurred

ii. How exposure occurred

iii. exposure to substance can cause (general causation)

iv. exposure did cause the condition (individual causation)

v. sometimes also must identify which defendant is liable

IX. Legal Cause – aka proximate cause

a. Function is limits
b. intentional torts are not very concerned with legal cause
c. Policy-driven limits: DES cases
d. rules of thumb

i. subsequent medical injuries (negligent doc kills in ER)
1. injury caused
2. then another injury is caused during treatment of 1st injury, 

3. courts say 1st injurer is liable for subsequent injury

ii. suicide

1. if d1 injures p, d is not responsible f or p’s suicide

2. unless delirious due to pain or insane, court might find responsible

iii. rescuers (cousin on a train)
1. “danger invites rescue”, foreseeable. 

2. fireman’s rule, cannot sue, public is already paying to risk harm. 

3. This has been eroded in many states.

e. Unforeseeable Consequences of Negligent Conduct

i. Unforeseen extent of injury (hemophiliac bleeds to death)
1. Thin skull/ eggshell plaintiff, you are still on the hook
ii. Unforeseen manner/mechanism

1.  Similar to “Extent” – defendant still has to pay (unattended train engine crashed in unexpected manner, lack of barrier in construction—something fell in hole and splashed molten metal)
iii. Unforeseen type/kind of harm

1. Split in the approaches (both are applied, not even a split among the states as both can be found in certain states): APPLY BOTH

2. Polemis approach (plank dropped in hold of ship, ship blew up) – Hindsight, if harm was directly caused by act, does not matter if it was foreseeable (also direct/remote test)
3. Wagon Mound (welders ignited oil spill) – Foresight, if not foreseeable, not liable

iv. Unforeseen Plaintiff – (dissent by Andrews, rough sense of justice)
1. For there to be recovery there has to be a foreseeable plaintiff
f. Intervening Acts (gasoline spilled, not cleaned up, ignited by accident)

i. another action inserts itself between defendant and plaintiff

ii.  defendant can still be found negligent

iii. If d1’s negligence added to d2’s negligence, and d1 could have foreseen negligence might cause problems, d1 liable
iv. If both liable, look at comparative fault/j/s liability
v. Superseding acts (passenger overboard, kidnapped/killed by pirates)
1. action inserts itself and removes defendant’s liability
2. often an intervening criminal act will supersede
3. Especially likely to be liable if foreseeable

4. if special relationship, intervening criminal act may not supersede (college with unlit paths)
5. may not supersede if harm within scope of risk d created (rock hit sunroof) 
g. Ask yourself:

i. Is there is a rule of thumb, policy rule that controls? 

ii. Intervening/superceding, did d1’s action increase the risk of d2?

iii. or is it unforeseeable, if so, what type, and is it debatable which? 

iv. If it’s a kind of harm case, wagonmound looking forward, or polemis looking back? 
X. Damages
a. Need physical injury to person or property

b. Questions
i. Should the d have to pay at all?

ii. How much, and what are elements of the damages you can recover for?

iii. Prove the loss/suffering (per diem argument, trade places/controversial)
iv. Need to know that D can pay
c. If court thinks award is excessive, can order new trial/JNOV/remittituer
d. Kinds of damages

i. Compensatory (special/general or pecuniary/non-pecuniary or economic/non-economic)
1. Rules of thumb
a. purpose of tort system, restore/deter
b. $ is the jury’s only tool to return and defer

c. Single judgment rule
d. Limited judicial review of amounts of awards
2. Damages for harm to property

a. Conversion: pay market value of property

b. Damaged: loss in value

c. Loss of use

d. Consequential/incidental

3. Damages for harm to person
a. Med $/Wages/mental health $/custodial care/Lost services to family and spouse/pain and suffering/Emotional distress/Disfigurement/Permanent disability/Loss of enjoyment of life (some states-hedonic)/Loss of society (losing child/ability to have a child)/Loss of consortium (spouses, maybe other family)/
b. Excludes increased risk of future disease (may allow increased risk of additional/increased disease-battleground)

4. Calculating non-economic damages

a. Must have awareness to get award for pain and suffering. 
b. can recover for loss of enjoyment even if not aware?

i. Division: consciousness v objective

c. Should p&s be separate from loss of enjoyment? Varies

d. More caps on non-economic damages, may be unconstitutional if not real remedy
5. Calculating economic damages

a. Economic/non economic hard to predict

b. Have to project wages, medical costs, future care costs, inflation then discount
c. Should there be recovery for decreased life span? 
i. Ignore loss of life expectancy is general rule, some movement on this. 
ii. Problematic because better for D to injure severely.

ii. Collateral source rule (uninsured motorist coverage reduces award)
1. Most don’t consider other pymts in award

2. Some reduce recovery by insurance/other pymts

3.  w/subrogation there is unlikely double recovery

4. Policy: unfair for D to benefit from P’s premiums

5. More states agree not reduce by uninsured motorist coverage
iii. Taxability

1. Punitive damages are taxable

2. Compensatory damages are not 
3. Argument, don’t have to pay taxes on earnings but would have been taxed in actually earned
iv. Structured settlements

1. D buys an annuity or makes periodic payments. Have to adjust for value of $ now or later. Guards against spendthrift P.
v. Punitive damages

1. Punish and deter

2. Limitations under common law
a. Higher standard of culpability, egregious conduct
b. Standard of proof is clear and convincing evidence

c. Judges

i. refuse to submit to jury

ii. can order bifurcated trial with damages separate

iii. can reduce award by remittiteur or new trial
d. Appellate review for punitive damage awards
3. State statutory limits (OHSU limits)
a. ratio or cap, but this deters mom and pop but not Microsoft

b. some states don’t allow at all or some types of claims 

c. Some have cap based on percentage of gross income
d. Give punitive damages to state or partially to state
4. Federal limits (State Farm limits)
a. Due process 14th amend: no state shall deprive any citizen of life, liberty, or property w/o due process of law.
b. This can be procedural (trial) or substantive (unfair ruling)

c. Used to be more procedural but now more substantive
d. From this SC has made a lot of limitations 

e. Three guideposts (SC majority)
i. Reprehensibility of conduct
1. Can consider harm to others but cannot punish for it
ii. Ratio of comp/pun damages (single digits)
iii. Civil penalties in comparable case

f. Dissents: no constitutional limits, squishy analysis re: harm to others and reprehensibility.

g. Where’s the deterrence?

XI. Wrongful death and survival claims
a. Almost all statutory law, this defines who can bring one (limit liability)

b. Wrongful death (survivors’ claim)  (partner sued after plane crash)
i. close family members of someone negligently killed recover support decedent would have paid them.--Some states still limit recovery to this
ii. some allow for loss of society and companionship

iii. may be able to sue for stillborn child, must be “person”
c. Survival actions (decedent’s claim) (vet dies while being treated at VA)
i. pain and suffering

ii. loss of income 

iii. loss of enjoyment 

iv. med $

v. limit: damages suffered up to point of death

vi. Policy argument for survival actions

1. requiring filing before death might increase lawsuits.
2. Shouldn’t get to escape liability because you kill someone

XII. Vicarious liability
a. D1 is liable for d2’s negligence
b. Distinguish direct negligence by d1

c. Respondeat superior

i. negligence and intentional torts (intentional less common, bouncer)
ii. In most states, emp has the right to indemnity from ee-rarely exercised
iii. Ee is someone acting in scope of emp (truck driver hits ped)
1. Time and space of employment

2. Kind of act hired to perform

3. At least one purpose of ee must be employer’s interest
4. Rare exceptions for justice (drunken sailor, inherent in type of business)

5. Some smushing with setups for tort (ee drinking, priest case)
iv. General principles
1. Frolic (outside scope)

2. detour (within scope)
3. going /coming rule: emp not responsible for torts during commute. 

v. Policy for RS
1. Control of employee

2. Risk allocation—emp should bear the risk as gets the benefits, in control, can get insurance, should not be allowed to escape liability by hiring others

vi. Indep contractor (look at time/space, how paid, who prov. Materials)
1. not liable for IC’s torts

2. Exception for non-delegable duties 
a. Inherently dangerous activities, like disposing of nuclear waste/armed guards (dissent)
3. Policy, no right to control ind contractor
d. Joint enterprise, like a law partnership
i. Responsible for all acts of malpractice by all partners

e. Auto owners

i. If owner present in car, may be negligent if driver is negligent

ii. Car leasing firms may be liable for torts of lessees

f. Family purpose doctrine (statute)

i. If child acting at your direction (getting milk) and commits some tort (negligent driver), parent responsible

ii. In general, parents not responsible for children’s torts

iii. Might be negligent if did not warn of child’s likeliness to do tort

iv. Most states (statute) make parents responsible for intentional torts, capped at modest amt

XIII. P’s responsibility affirmative defenses
a. Contrib. neg, older common law said all or nothing, if 1% of fault, no recovery
i. Policy (Pro: P did wrong/punish, unclean hands, deterrence, pro-defendant, distrust for juries. Con: harsh, juries and judges fudged)
ii. Exceptions

1. Last clear chance (tethered ass), many variations/exceptions
2. Gross or willful/wanton conduct by D

b. Comparative neg, all but 5 states have this now
i. Pure: P’s damages reduced by P’s percentage of fault 

ii. Modified is more common than pure (30 states)

1. Modified “not greater than” (P’s neg not greater than D’s) 

2. Modified “less than” (P’s neg less than D’s)

iii. Aggregation
1. most states aggregate, by statute (some by common law)

2. if not, P could be 40% liable and get nothing

3. joint/several liability, contribution
iv. Set off 

1. Diminishes both recoveries. 
2. One insurer wins and pays nothing, windfall 
v. Should the jury be told? Divided courts. 
1. Need special verdict form to make sure, most use these. 
vi. Generally, eliminated last clear chance and willful/wanton, some have preserved it, so apply both if not known.
c. Mitigation of damages

i. post accident conduct, like seeking medical care or looking for job
ii. P has legal duty to mitigate damages

iii. Common law: total bar to recovery, now mostly percentage reduction

d. Advance precautions against injury

i. Failure to take reasonable precautions (seatbelt/helmet)
ii. Traditionally P does not have to anticipate that D will injure her

iii. Trend now is to allow helmet/seatbelt issue, some still do not allow
1. could be negligence per se w/statutes

2. Problem: might push P over 50% and prevent recovery in a modified jurisdiction, lose deterrent effect on D.
3. Some states allow but cap percentage reduction allowed

a. P 30%, 10% of this is failure to wear helmet, 100k damages. $76k of the damages would have been avoided if wore helmet. D 60%

b. Traditional: w/o seatbelt evidence, p gets 2/3 or $66k

c. Total bar: If attribute $76k to failure to wear seatbelt. $24k left, reduce by 1/3 to get $16k

d. Intermediate: $24k for injures less seatbelt injuries, would get 16k with 1/3 reduction. Then since not totally barred from recovering for the seatbelt damages, so recovers $76k less 40% reduction or $45,600. Total recovery 61,600.

e. Assumption of risk 
i. traditionally a total bar to recovery

ii. Express assump of risk aka releases, exculpatory agreements, guy signs express release form to work in pit crew
1. Almost always a document or writing, like a ski lift ticket.

a. Did P knowingly, voluntarily accept/sign writing?
b. Does the release/exp ass of risk cover this situation?

c. Does it support public policy? ER patient
i. Regulated industry

ii. Important public service

iii. Available to any member of public

iv. Relative bargaining strength

v. opportunity to negotiate, pay more and no release

vi. control of seller over buyer

d. Trend is to allow, apply contract principles/duty to read.

e. Cannot release from willful/wanton negligence. 
f. Complete and total bar if meet all three prongs.
f. Implied assumption of risk
i. Traditional aka Secondary implied A/R
1. Most states have abolished, 10 still have
2. P voluntarily took on the risk (agreed to go too fast)
3. P had subjective knowledge of the risk and degree

4. Reasonableness of P’s actions may be considered, but also consider if D should really be liable (heart attack example) 
5. Total bar, unholy trinity of Holmes cases
ii. Primary implied A/R (duty doctrine)
1. This may be labeled something different in comp neg states, may be wrapped into duty element

2. no duty to protect from inherent/incidental risks

3. mainly recreational activities/sports

4. distinguish inherent risks and increasing inherent risks (ski slope too narrow, trees too close/narrowing slope/unpadded lift pole)

g. Imputed contrib. fault (should really be imputed comp neg)
i. Both ways rule (analog to vicarious liability)
1. Modern approach, do not impute often, only “both ways.”
2. Many states have an exception to both ways rule for owners that do not have control over driver (rental car case)
ii. Derivative claims

1. wrongful death/spouse’s suit for loss of consortium 

2. in derivative claims, P bears original P’s percentage of fault (wife 30% at fault, wife 40% at fault, other 30% at fault. Impute wife’s neg to other wife on claim for loss of consortium.)
XIV. Other affirmative defenses

a. Federal preemption (aff def)

i. Vertical preemption (mostly what people mean)

1. Fed law trumps state law/State law trumps city law
2. Traditional rule: fed regs are minimum standards to prevent, torts compensate and deter, work in tandem. 
3. Express preemption: express language about intent in law

4. Field preemption: certain areas like labor relations, congress has occupied entire field, no space for state

5. Implied conflicts preemption/obstacle preemption

a. if state reg conflicts with fed reg, then implied congress meant to preempt it 

b. If state law is OBSTACLE to fed law, preempted. 

6. Supposed to be a strong presumption against preemption, honored mostly in the breach.

7. A fed statute is a sword against industry and a shield against state regulation. 

ii. Horizontal

1. Fed statute trumps fed statute

2. State remedy trumps other state remedy (state workers comp trumps state tort claims)
b. Time limitation aff def

i. Govs have sov immunity, can only be sued under tort claims statutes, common limitations. 

ii. Most common limit is give short tort claims notice, 3-6 months, traps for the unwary atty

iii. Shorter than SOL
c. SOL (vary from state to state)
i. Policy: evidence stale, memories fade, instability, move on, cloud

ii. What will stop the clock or toll the SOL? 

1. Incapacity, childhood, etc

iii. When has it been satisfied?

1. In OR, have to file and serve D to satisfy SOL (gives extra 60 days to serve). Filing date may not be enough
iv. Usually starts at time of injury or accrual of cause of action (when all elements of prima facie case met)

1. Discovery rule, many versions

a. When injury discovered

b. when cause of injury discovered

c. when you know you have a claim

d. statute may preclude discovery rule
e. CA DES case, from when suspected tortious cause to injury, rejected “when claim discovered.”
v. Continuing tort theory

1. Accrual when last act of continuing series occurs

2. May need tort that does not occur without pattern (IIED example)

d. Statues of repose (airplane parts)
i. trigger from date of tortious ACT, not injury

ii. no room for discovery rule, interpretation. Drop dead date.

iii. policy is repose, go on with life.

iv. Pro-D, pro-industry

e. Immunities
i. Had been falling, now on the rise

ii. Workers comp

iii. Sovereign
1. king can do no wrong

2. each state/fed/tribe has sovereign immunity

3. distinction between contract/tort

4. trend is to abolish, many states have and usually by statute

5. usually are conditions

a. special procedures (short notice)

b. limits on damages (like OHSU caps)

c. exceptions (biggest is for discretionary acts)

d. “public duty” doctrines that limit liability

6. FTCA allows suit in some circs

a. FTCA suit is federal question 

b. Within 2 years make claim to agency before can sue, only sue if denied or ignored for 6 mos.

c. No jury trial. 

d. Fed liable f/employees acting in scope of emp in the same way a private emp would be, per applicable state law. 

e. No punitive. 

f. Exceptions

i. discretionary function

1. old: operations v. planning

2. new: operational acts can still be discretionary if non mandatory or grounded in policy.

ii. intentional torts (except battery, assault, false imp, etc. by FBI)

iii. claims arising out of combat in military in war

1. Feres doctrine expands, any activity incident to service

2. Policy, fed relationship, benes, discipline, dissent, not congress’s intent

iv. Fed contractor defense

1. if gov approved specs and

2. item made to specs and

3. contractor did not know of hazards that gov did not, then

4. contractor immune from suit. 
5. some courts say apply to military contractors only
v. Charitable immunity

1. Churches and other charitable orgs, immune at common law 
2. most states, charitable orgs are now subject to liability.
3.  countertrend to lobby for immunity, checked by abuse scandals
vi. Family immunities
1. May want limited duty standard to prevent floodgates which would raise insurance rates or make lack of immunity moot thru contract

2. This is almost exclusively about accessing insurance policy
3. Interspousal
a. Mostly wife v husband, some husband v wife

b. first intentional torts allowed,
c. then torts prior to marriage

d. torts during marriage allowed after divorce. 
e. Trend is total abolition, most states have done this.

4. Parental

a. Trend is to abolish

b. reasonable parent standard (duty to child alone v duty to entire world) 
c. may need “palpably unreasonable”—negligence plus.

d. Policy for immunity

i. disturb domestic tranquility

ii. fraud/collusion

iii. deplete family resources

iv. parent inherits $

v. interfere with parental control

XV. Multiparty litigation

a. Comp neg/comp fault are separate, do not necessarily go hand in hand

b. Some states partially abolished j/s (e.g. j/s on economic, comp fault on non-econ)
c. the traditional j/s liability approach (15 states) (City of Hawaii, D1 1%, D2 99%, 100k, each owe 100k and D2 is a turnip. City pays it all.)
i. parties are jointly and severally liable, P can only collect once

ii. d who pays can sue other d for contribution. 

iii. several situations where this is well accepted: 

1. neg. for co-conspirators who acted in concert 

2. common duty where owner vicariously liable for who lend cars to
iv. contribution statutes

1. the d who paid could get $ from the d who did not. 

2. split equally, but then most shifted to percentage of fault system. 
3. Should the P or the D bear the risk of turnip/phantom D? Varies.
d. “comparative fault” aka comparative responsibility (13 states) (Dad’s Mercedes case, says 10% d1 should sue 90% d2 (son) for contribution, loses)
i. Not for co-conspirators or common duty or vicarious liability

ii. Base liability of D on D’s fault 

iii. Moved risk of insolvent D from rich D/big business to P

iv. May assign fault to phantom/turnip D even if P does not sue
v. Vicarious liability is not affected even where j/s abolished
e. Reallocation of fault
i. Comp fault, within 1 year P can come back and say d2 is phantom/turnip

ii. If true will reallocate remaining unpaid judgment according to p/d percentage of fault. (100k, p 10%, d1 50%, d2 40%. D1 does not pay, so d2 liable for another 40k (50% less P’s 10%))
f. Parties immune from liability
i. cannot impute e’s fault to ee in third party claim

ii. cannot get contrib. from e in third party ee claim

iii. because ee has no claim against e under workers comp

iv. law unsettled, common law follows but statutory moving other direction

v. Issue of adding d1’s fault to d2’s v apportioning fault between P and d. 15% to 85% vs D pays 43 58ths
g. Indemnity

i. all or nothing doctrine of common law: even though j/s liable, d2 can seek indemnity against d1 and get paid for amount d2 paid

ii. vicarious liability (emp has right to indemnity from ee for portion of fault attributable to ee)
iii. Also contractual indemnity (manufacturer agrees to indemnity if dealer held liable for defective product)
iv. Don’t need indemnity as much with comp neg. 
h. Settlement with one of several tortfeasors

i. Can usually do this while preserving other claims

ii. If settle, may be able to get contrib. if pay more than your share and get release, usually others cannot sue you for contrib.

iii. Most states will reduce recovery when settle with one tortfeasor, usually by that tortfeasor’s percentage of liability

iv. If both settle, can’t later sue for contrib. 
XVI. Policy

a. fed preemption

i. pros

1. shields industry, preserves jobs/profits

2. preserves federal supremacy

3. consistent standards for nationwide industries

ii. cons

1. shields industry

2. feds meddle in state business

3. destroys checks and balances, tort system punish/deter v minimum standards prevent

4. agencies setting standards may be ineffective or biased, if power spread more broadly this is less of a problem, fee based regulatory system where drug cos pay for testing, now 20% of FDA budget
b. punitive damages

i. pros

1. deter

2. recognize negligence plus as worse
ii. cons

1. windfall for P (can be balanced by giving $ to orphans)

2. bankrupt company (can be balanced by tying to income)

3. capricious juries  (judges check this)
c. caps on non-econ damages

i. pros

1. prevent exaggerated claims (job of justice system)

2. can’t quantify non-econ as well as econ (econ squishy too)

3. bankrupt company (judges check awards)

ii. cons

1. disproportionately affects young/old

2. better to kill someone fast than injure slowly

3. false distinction between econ/non-econ

4. Frivolous cases with lower damages don’t exceed the cap anyway
5. Also, caps remove incentive to practice correctly—if focused on preventing malpractice, malpractice would go down

6. Fewer than 5% break 1mil, only 2% file suits, 90% of those settle, 75% Ds win. Only 14% bigger than 25k. It’s a red herring
d. collateral source rule

i. pros

1. subrogation means ins co is taking $ from award for $ already paid

2. D shouldn’t get to use P’s prudence to avoid compensating

3. P is penalized for being responsible

ii. Cons

1. P may be overcompensated

2. D’s insurer pays more, rates go up for all

3. Not all collateral sources involve subrogation

e. med mal
i. pros

1. medical errors are more common than car accidents, 55k/year, need deterrence

2. dosage errors, procedure error, risk of infection, wrong site injuries, addicted docs
3. most errors are preventable, need liability to encourage better systems

4. consequences of medical errors are grave

5. family needs compensation

ii. cons

1. drive docs out of business/won’t do risky specialties (docs make a lot of $)

2. increases insurance rates for docs and drives up price of health care (may be red herring)

3. Insurance cos argue that have to invest $ or prices would go up
4. doesn’t really increase safety as docs are secretive about errors, don’t report, so can’t improve systems

5. issue of defensive medicine, increases costs/risks (CBO says there is weak evidence of this)

f. Tort System

i. Cons

1. Attorneys take a lot of the money, injured parties don’t get enough of the $

a. 1/3 recovery goes to plaintiff’s atty
b. defense doesn’t want to settle until make enough $
c. drives up prices

2. Juries get inflamed and return huge awards

3. punitive damages

4. caps on damages

5. med mal

6. cost to society (252  billion)
ii. pros

1. Tort law is a system for restraining juries, plaintiff has to prove tort or can’t get $
2. Compensates for injury, otherwise would need 1st party insurance, not fair

3. Deters undesirable contact

4. Mechanism for settling disputes

5. Effective at weeding out bad cases, fewer than 5% break 1mil, only 2% file suits, 90% of those settle, 75% Ds win. Only 14% bigger than 25k.
6. Corporations cannot be charged with criminal behavior, but they can be sued in tort. Only way to check corporate behavior.

7. Economic efficiency, those who create risk pay for consequences
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