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a. “Top 10 Exam Tips:”

1. Follow instructions (adhere to space limits)

2. Stay in the course (don’t talk contract or tort law. Exception: 12(b)(6) you have to plead the elements so you may have to discuss a little bit of substantive law)

3. Watch the time, Expect time pressure

4. Need to be succinct!!!

5. Allocate time creatively and wisely

6. Tolerate disorganization – he doesn’t care about a conclusion, introduction, just wants the problem solved. NO organization is great here. 

7. Follow norms regarding proper materials – you can bring in outline, anything I make, the casebook and the rule book (marked up as much as I want to)

8. Do not invent facts. Stay with the facts given on the exam.

9. Citing cases is NOT necessary (with a few exceptions: hickman v. taylor, iqubal/twombly, celotex)

10. Use factual arguments – the exam is about applying law to a set of facts (same transaction & occurrence, that's law. But requests the advocate to discuss the facts, rule 22 joinder or relation back, you have to apply the law to the facts.)

Chapter I. Overview

1. American Common Law System: Adversary model 

a. Type A/Type B Judges. Seems like we’re moving toward more judicial management: “Managerial judging” – judge as case manager. Type B Judge is more passive.  Not all judges will be managers.

b. Judges are assigned at random. Equity shopping/ forum shopping. 

i. used to be able to do suit in equity only when there was no adequate remedy at law.

What is Civil Procedure 

A. Procedural Goals: Accuracy, justice, accessibility, resolution, legitimacy. Objective fact finding, efficiency, truth, certainty (law becomes reliable), fair process = right to be heard, feeling you have been heard, unbiased, just, due process, procedural rights. A situation where holdings are accepted.

B. Rule 1: These rules govern the procedure & should be construed and administered to secure the just, speedy, and inexpensive determination of every action and proceeding.
C. Bands Refuse Removal, Inc. v. Borough of Fair Lawn: Type A out of control judge! 

D. Section on Jurisprudence

E. Kothe v. Smith: Malpractice case. Crazy type A judge!

Chapter II. Prejudgment Seizure, Costs & Remedies 

Prejudgment Seizure

1. Constitutional right to be heard (due process) - usually before the taking!

a. Due Process is only protection against abuse by government (in these cases, induced by creditors).

i. Many revisions to give not too much favor to creditors or too much protection to property

b. Situational due process is appropriate process, asks: “what is appropriate or situational” here.

2. Fuentes v. Shevin: About pre-trial relief, Fuentes stops paying her loan & sheriff comes to take her goods under writ of replevin. SupCt says you have a right to be heard prior to seizure of property.  “Rule of Fuentes: you have a right to a hearing, a right to due process, before your property is taken.”

a. Examples of Extraordinary Situations (Exceptions to the Rule):

i. Sick chicken case- you have to move quickly or else people will get sick. Need for prompt action. 

ii. Taxes- important governmental interest

iii. Yacht full of drugs- needs to be stopped quickly

2. Mitchell v. W.T. Grant & Co.: Here there is heavy judicial control, there is money involved; bond must be posted, rcvd prompt hearing, damages available to debtor if there is error.

3. North Georgia Finishing, Inc. v. Di-Chem, Inc.: “has none of the saving characteristics of the Louisiana Statute”, 

4. Connecticut v. Doehr: Seizure of real estate. No full trial before taking=risk. Bond= inadequate safeguard.

5. Matthews v. Eldridge (notecase): 3 part test: (1) The private interest to be affected (2) The risk of erroneous deprivation (3) The government’s interest.  Today the most important factor is the risk of error.
Remedies, Cost of Litigation

1. Punitive – Designed to punish for egregious conduct. (Since mid-‘80s, SupCt put cap on punitive $

2. Declaratory Judgment

3. Injunctive Relief

a. TRO (Temporary Restraining Order)

i. TRO can be received ex parte.  You represent yourself and nobody opposes.

ii. Not unconstitutional: prompt need exists & totally under control of a judge.  

b. Preliminary Injunctions (fast trial)

c. Prohibitory Injunction (a decree to stop doing something)

4. Carey v. Piphus: 2 student cases re: $, declaratory relief, injunctions. If you have not been given due process but have no real injury, you can presume nominal damages (like $1) otherwise must have proof to justify injury.

5. Smith v. Western Electric Co.: liberal ct said it’s good enough that the harm is in progress & plead irreparable damage.  The court is very liberal here. “Inadequate Remedy at Law!” ( a magical incantation
6. Venegas v. Mitchell: “The American Rule:” you pay your own attorneys fees. 100= statutes permit circumstances of the payment of attny to prevailing party (usually P). Chapter III. Describing and Defining the Dispute

Chapter III. Pleadings

Historical Pleadings
1. Under common law had to fit your case into a form of action, if it didn’t fit you went to a court of equity. 

2. Pre-1850: pleading stage went on and on…case rarely were tried and were decided through the pleadings!

3. 1848: field code says there is 1 form of action that requires only “stmnt of facts” must plead all elements

4. 1938: FRCPs: Transsubstantive. 

a. Goals: Simplify, take power from pleading state, prevent powerful attny from always winning

Describing and Testing the Plaintiff’s Claim

Generally a complaint can't be dismissed if it has some claim for relief, no matter how cumbersome and complicated.
Inconsistent Allegations

1. Under 8(d) – its generally acceptable to file separate counts that contain inconsistencies.
a. Why? Tactical advantages. Jurisdictional need. Res Judicata issues. 
2. McCormick v. Kopmann: pled P was killed due to(a) other car’s fault, or (b) the bar allowed him to get drunk
a. “Plaintiff is master of his complaint:” choice 1 cause of action, 12 causes, whatever. 
b.  (where P oughtta know which set of facts is true, it is bad to file inconsistently, but here he’s deceased). 
Pleading Special Matters (Rule 9(b))
1. Fraud or Mistake- must plead all elements – heightened pleading standard
Sanction Rule 11

2. Signature requirement (see below); sanctions against actions that harass or needlessly increase the cost of litigation; sanctions if lawyer continues to advocate once they know the case is lame.
3. Zuk v. Eastern Pennsylvania Psychiatric Institute of the Medical College of Pennsylvania: an attorney who did not sufficiently investigate the facts/law before bringing the case may be sanctioned & so can the party.
a. Signature req: when you sign the pleading you represent: what you say is true & you’ve done some background checking on the law and on the facts – a good faith inquiry.

4. 1938 -1983: not much rule 11 use. 1980s & early 1990s: some cases factually unsupported & need to punish transgressing attorneys/clients. 1990s: we’ve gone too far, rule 11 destroys civility.
Scrutinizing the Substantive Sufficiency of Plaintiff’s Claim

1. Mitchell:  Shot waiting to deliver products- across the street from warehouse: must have a valid legal theory.  
Specificity: Shift from Notice Pleading
The Problem of Specificity

1. Gillispie v. Goodyear Service Stores: You don’t plead law, must plead facts

2. Conly v. Gibson (1957): African American union members said the union was discriminating. Sup Ct said the pleading was adequate; 1st used the phrase notice pleading: must be detailed enough to put defendant on notice, spirit not to throw out cases without looking at facts which will come out in trial and discovery; a complaint should not be dismissed unless it appears beyond a reasonable doubt that the plaintiff can prove no set of facts to support his claim.

3. US v. Board of Harbor Comm: Motion for more definite stmnt denied- pleading meets rule8 notice requirements.

The Current Application of Rule 8(a)(2) Pleading Requirements

	Fact Pleading – must include some facts
	Notice Pleading – enough to put D on notice

	Twombly/Iqubal
	Conoly v. Gibson

	1. P must plead facts supporting a plausible claim

2. A court will ignore conclusions of law

3. A court will use its own experience & common sense to decide if a claim is plausible.
	The FRCPs ask for:

	
	· Rule 8(a)(2) "short and plain statement" 

	
	· Form 11 is sufficient

	
	· 12(e): motion for definite statement.

	Facts & elements NOT conclusory statements
	Mere elements

	Notice pleading is not enough
	Fine to give a sketchy pleading

	Must provide enough facts to show the claim is plausible to prevent summary judgment (beyond possible)
	So long as it’s possible facts could exist that would reach the conclusion asserted prevents SJ

	Gives away all your surprises, but that’s the point, there should be no surprise. 
	Let discovery claim issues


1. Swierkiewicz: CEO fired dude & gave his work to French guys. SupCt says complaint does not have to contain specific facts establishing a prima facie case of discrimination, only must include a “short and plain statement of the claim showing that the pleader is entitled to relief” FRCP 8(a)(2) does not contain heightened standard for pleading employment discrimination.  9(b) is about heightened standards.
2. Bell Atlantic Corp. v. Twombly: 
a. Facts: Baby Bells (ILECs) were created as regional telecommunications monopolies. Teleco. Act of 1996 intended to foster competition for local telephone service. The Sherman Act makes it illegal to conspire with a competitor (agreement requisite). P alleges ILECs violated the Sherman Act by conspiring to restrain trade (1) engaged in parallel conduct to inhibit the growth of competing carriers (2) agreed not to compete with each other in each others’ areas. But mere parallel/identical action is not enough to suffice at trial. Conscious parallelism is the requirement.
b. Issue: Can this complaint survive a motion to dismiss when it alleges parallel conduct, absent any factual context suggesting an agreement? 
c. Holding: NO. The court acts like they are not changing anything. 

i. Parade of Plausible.  Clearly the new law is plausible. (comes out of Zenith case). 

1. Possible – Plausible – Probable: If your theory is plausible it makes economic sense
ii. Conley is retired. Conley said 12(b)(6) only be granted in certain circumstances. Changes Conley into 2 parts: notice pleading and beyond doubt part

1. Beyond doubt part is overruled, notice pleading is still good.
iii. Justice Stevens dissents. A lot. Says Swierskiewicz looks at this question and goes the other way.
d. Question of scope- varying viewpoints: limited to anti-trust cases? Or watershed revolution of plausibility standard/transsubstantive change? 
3. Ashcroft v. Iqbal: 
a. Facts: Iqbal detained as high interest suspect after 9/11 & sues Ashcroft in a Bivons suit- must show that these people acted individually and purposefully to discriminate. Tried to plead purposeful discrimination, but wanted to make his case within discovery.

i. Court says: Conclusory statements absent factual context not entitled to be taken as true
b. Reaffirms Twombly and put it in the Civil Rights arena (extending Twombly beyond anti-trust)
c. Major dissent led by Souter- dissent’s idea of plausibility a little different: the only time its not plausible is if it sounds crazy, (little green men metaphor) - clearly limited to a few cases.

4. Captain Salty: lots of generalizations, may not meet Twombly standards, but big disaster= prob. no 12b6 issue. 
5. Swanson v. Citibank (twen) cites Conly, says Swerkowitz still good law- some courts have not adopted Twombly

Defendant’s Response

The Motion

1. 12(b) defenses can be used in motion or answer (see explanation under SJ section)

a. can be raised anytime through trial (not first time on appeal)
The Answer (a pleading)
1. Answer should be a mirror image of the organization of the complaint. 
2. Three options:

a. Admits 

b. Deny (failure to deny is treated as an admission)
c. Defendant says “I lack sufficient information” (acts temporarily as denial)
3. Affirmative defenses “Killer defenses”

a. injecting a fact & if it’s accepted they win

b. Burden Allocation:  Plaintiff pleads a case. D must for plead affirmative defenses (or risk waiver).

Failure to Answer- Default Judgment (Rule 55)
1. Shepard v. Darrah & Associates: attny goes on vacation; sends flurry of docs & says is it was his secretary’s fault.  

2. Default Judgment: you can attach the defendants assets. 

a. Know general idea: It’s a no-show, failure to plead on time.  The law usually gives another chance.

b. First there is entry of default, then a double notice (the complaint plus re-notice), then judgment.  

Voluntary Dismissal (Rule 41)
1. (With an early request), case allowed to be pulled without prejudice; reserves right to file at a later date.  

2. Judges love voluntary dismissal! One less case.

Amending the Pleading (Rule 15)

1. Know the Difference:
a. Amendments to pleadings: changes the cause of action
b. Supplemental pleadings: makes current the pleading, usually $ (15(d))
2. 15(a) Amendments Before Trial
a. 15(a)(1) a party may amend her complaint 1x as a matter of course before D's response (1 free shot)

b. 15(a)(2) court should freely give leave to amend when justice so requires because the goal is to reflect the true state of things. Presumption that amendments are liberally allowed, esp. early in litigation.  No distinction between factual & legal changes.

i. But balanced with fairness. 
ii. Overcomes presumption:

1. Absence of reason for delay

2. If the amended claim/defense would be legally insufficient anyway

3. If its so late it would prejudice the other side (Attack word: Prejudice!)

c. David v. Crompton & Knowles: Amendment denied b/c undue prejudice & unduly delayed.

3. 15(c) Relation Back of Amendments - Allows relation back, not requires it.
a. 15(c)(1)(B) amendment relates back if it arises out of the same underlying events as the original pleasing because once the Defendant is on notice that a particular conduct will be litigated, the SOL is satisfied. 

b. 15(c)(1)(C) – changing the party – must: (1) arise out of the same events, (2) Defendant must have received notice of the action that it will not be prejudiced- within same period it would have received notice if it were original D, (3) Defendant must have known or should have known that the action would arise.

c. Goodman v. Praxair, Inc.: Amended complaint asserting claim against Praxair Services and Praxair Inc. 

Chapter IV. Establishing the Size & Structure (Parties & Claims)

( Any permissive joinder is not allowed if it ruins jurisdiction.
Real Party in Interest (Rule 17a)

1. Suit must be brought by real party in interest- whose legal right was violated to establish basis for the complaint.
a. Reasons:  honesty, transparency, truth, to protect defendants by (a) allowing them to defend against the right party, (b) ensure repose by guaranteeing that an actual interested party can’t bring a subsequent suit, (c) making sure Res Judicata applies to the actual interested party.
b. Exceptions: The following can bring suit in their own names: executors, administrators, guardians, bailee, trustee, some contract parties, and those authorized by statute. Basically if’s their job or legal role to protect the interest of the actual interested party.
2. If D sees someone who has an interest waiting in the wings, may pull them into the suit. 

3. Subrogation:  transfer of cause of action, pursuant to contract

a. most common for insurers: when insurer pays the P & then sues D, P's legal rights are “subrogated” to the insurer, who is then entitled to bring the suit- allows the insurer (or another creditor) to become the real party in interest
b. partial subrogation may occur if the insurer will only pay part of the sum plaintiff is entitled to collect. In that case, the insurer and the plaintiff are both real parties in interest. 
Fictious Names

1. SMU Assn of Women Law Students: Female law students sue for discrimination. Should the law permit anonymous pleading? No: rule 10(a): complaint includes names of all parties except really drastic circumstances.

2. Factors that courts consider if someone wants to remain anonymous: whether plaintiff challenges government activity, whether plaintiff would have to disclose information “of the utmost intimacy,” whether plaintiff would have to disclose intent to do illegal things, and thus risk criminal prosecution, whether plaintiff would risk injury if identified, whether the party defending against anonymous plaintiff would be prejudiced.

“C" WORDS ARE FOR EXISTING PARTIES. “I” WORDS ARE FOR NEW PARTIES. 

Counterclaims and Cross-Claims (Rule 13)

1. 13(a): Compulsory Counterclaim: A counterclaim is compulsory if it arises out of the same transaction or occurrence as the complaint. Use it or loose it- rule mandated Res Judicata.
2. 13(b): Permissive Counterclaim (non compulsory) – factually unrelated claims against any opposing party
a. Each claim must meet federal subject matter jurisdiction

3. 13(g): Crossclaim against coparties: must arise from the same transaction/occurrence. 

4. Solution to badly-matched claims is severance and separate trial. Rule 42(b).

5. Wigglesworth v. Teamsters Local Union No. 592:  Defendant files a libel counterclaim.
Joinder of Claims (Rule 18(a))

1. Completely permissive – a party may join as many claims as it has against an opposing party (any claim!)
a. If claims are too unrelated, court can sever them for separate trial under Rule 42(b) “for convenience, to avoid prejudice, or to expedite and economize.”
2. Res Judicata implies mandatory joinder of claims sometimes- lest you be barred in the future.


Compulsory/Required Joinder of Parties (Rule 19)

1. If I talk about this, talk about Rule 24 too (Intervention) 
2. Three ways to drag a party into the lawsuit: Required party, Joinder by Court Order, Venue

3. A party must be allowed to join if:
a. joinder won’t destroy subject-matter jurisdiction (what about diversity?) AND
i. the court can’t give relief to the original parties without joining that party 

ii. OR that party has an interest in the subject of the action, which would

1. be impaired or impeded in a trial in that party’s absence

2. OR leave an original party open to multiple or inconsistent liability.

4. A required party is one whose interest would be prejudiced without joining.  
a. Whether a party is indispensable is an equitable decision for the court (no brightline rules): court decides on the basis of “equity and good conscience.” Factors:
i. if trying the case in absence of the indispensable party will prejudice the original parties

ii. whether the plaintiff will have an adequate remedy without joinder of the indispensable party

iii. whether prejudice can be lessened by judicial measures

iv. whether judgment in absence of the indispensable party will be adequate.

b. Indispensable parties are always required parties. Required parties are not always indispensable.  Only if the absence of the required party will prejudice the original parties is the required party also indispensable. 
5. Diamond Shops v. Shopping Center (265):Sues when mall allows competing shop. Shop B wouldn’t be “impaired”
6. Janney v. Shepard Niles, Inc.: Breach of contract case. Underwood (Shepard’s parent company) is not a necessary party because the court can give complete relief in Underwood’s absence and because the absence of Underwood does not subject Shepard to multiple or inconsistent liability.  Underwood does not have an interest that would be impaired or impeded in its absence.
a. Split between courts whether unfavorable persuasive precedent sometimes impairs an interest.

Permissive Joinder of Parties (Rule 20)

1. 20(a)(1) joining multiple Plaintiffs.         20(a)(2) joining multiple Defendants.

2. More restrictive than joinder of claims, but still pretty permissive – judges get discretion
3. Can be joined if: the claim against the party to be joined comes out of the same “transaction, occurrence, or series of transactions or occurrences” AND if a common question of law or fact unites the parties.

a. If joinder is improperly granted, case is NOT dismissed, the claims are severed for separate trials. 
4. Possible situations: Class actions, Multiple parties, Third party pulled in or wants in, multiple legal theories 

5. Kedra v. City: Family v. PD & city officials: held claims arise out of same systematic pattern of harassment.
6. Insolia v. Philip Morris: Can’t join P b/c claims don’t out of the same series of transactions or occurrence.

7. Hypos:

a. Hypo 1: Plaintiff v. Driver + Owner – everything arises out of the accident on a particular day (rule 20): 

i. Question of law or fact in common

ii. Worry about same transaction or occurrence (or series- but series is in the eyes of the beholder)

b. Hypo 2: Then Driver v. Owner (rule 13(g) permissive crossclaim against a coparty)

Impleader (Third Party Practice) (Rule 14)
TPD (Third Party Defendant) - Owes indemnity or contribution to the Defendant for the Plaintiff’s claim


Plaintiff                              Defendant 


Rule 14(a)(e): P can sue TPD too so long as they’re here. 14(a)(2) provides TPD can assert claim against P.


1. D has been sued and says “Hey! I shouldn’t have to pay the whole thing! TPD owes whole or part of the claim.

a. Joint tortfeasor should be brought in as TPD.
2. Terminology: new party is TPD, original Defendant becomes a third party Plaintiff.  
3. Most common use of impleader is to sue insurance companies.
4. Clark v Associates: Associates wants to implead repo men as third-party defendants because the repo men were the ones who actually injured Clark and his property. Impleader is appropriate because the repo men do have derivative liability: they are on the hook to Defendant if Defendant is on the hook to Plaintiff. Because impleader will not cause prejudice to the original parties, it is allowed.
a. Indemnity: contractual idea that one party will pay a claim for someone else. 

5. Hypo 3: Plaintiff v. Driver ( Insurer (Insurer denies claim, but driver sues Allstate too- if driver is found liable, then insurer is liable too- derivative liability (liability of ins. carrier is dependant on another party). Aka dependant liability.  This is what impleader is all about.
6. Hypo 4:  Tom & Joe went hunting. Tom tried to shoot a deer, but accidentally shot Plaintiff instead.  Plaintiff thought Joe did it and sued him.  Not a candidate for Rule 14: no if-then relationship. It’s just a matter that Plaintiff sued the wrong Defendant. Joe needs to file an answer to deny.  Then, Joe needs to prove that Tom actually shot Plaintiff.  Joe should file a motion for summary judgment. 
a. Hypo 4A: Tom & Joe went hunting. They both were trying to shoot a deer, but both miss and somebody accidentally shoots Plaintiff instead.  Plaintiff thought Joe did it and sued him.  Joe will want to bring Tom into the suit under rule 14- derivative (if I’m liable, I have a right of contribution by the other tortfeasor).  “Right to contribution for joint tortfeasors.”  It’s efficient to have such a right.  

7. Ex: Victim v. Tortfeaser (TF): TF thinks he should be covered, but insurance refuses to pay. 14(a) claim to ins.
Interpleader (Rule 22 & 23U.S.C.A. § 1335)

1. Allows a plaintiff to initiate a lawsuit in order to compel two or more other parties to litigate a dispute, when plaintiff holds property on behalf of another, but does not know to whom the property should be transferred. 
a. Often used to resolve disputes arising under insurance contracts.

2. SF v. Tashire: claims must be adverse, and there must be a monetary top to permit adversity between claimants. 
a. Also says claims must be brought in a forum that is fairly selected, but is unclear what is fair (like- parties can afford to travel there, $ amount available makes travel worthwhile for parties) 

3. Interpleader scenarios: 

a. Insurance company v. brother & sister         (ins will fade away if it doesn’t care who wins)
i. Grandma dies, and brother and sister each think they should be beneficiary to life insurance pol. Interpleader puts the money in court and the other parties fight it out.

ii. Then brother & sister would bring 13(g) claims against each other- arising out of the same transaction, and using 13(g) they make claims against one another
4. The person who wishes to interplead gets to pick between statutory interpleader & rule interpleader: 
a. Rule 8(a)(1): you need to plead jurisdiction.  
b. Because of the ease of 1335, the ease, it’s the preferred way (unless it’s all local)

Intervention (Rule 24):  For an outsider to voluntarily join suit as a party
1. If I talk about this, talk about Rule 10 too (required joinder of parties) 

2. Intervention of right: 
a. Anyone can intervene if
i. a federal statute gives them the right, OR
ii. if they have an interest in the case that might be impaired or impeded, and that interest is not adequately represented by the existing parties. (only need to show representation “may” be inadequate.)

3. Permissive intervention: 
i. Motion to intervene must be timely

ii. Must have a claim or defense with a common question of law or fact to the original action

4. OK to come in a P or D. But must be timely no matter what.
5. Cascade Natural Gas v. El Paso Natural Gas: broad interpretation of interest
6. Donaldson narrower concept of interest, must be significantly protectable

7. Trbovich v. United Mine Workers must be within the zone of interests protected by the provision or statute

8. NRDC v. US Nuclear Commn (285) structure of this opinion is important, how to proceed through this rule:

(1) whether interveners have an interest (2) impairment/injury (3) adequate remedy.

9. US v. Reserve Mining Co (handout): Everyone can intervene! Various interests in the cleanliness of Lake Superior. 

10. Martin v. Wilks (1185): S1: example of mandatory intervention in discrimination case against Memphis FD. 
V. Obtaining Information for Trial: Discovery (disco time rules 26-35)

1. Econ 101—“perfect information” from both sides, basis for accurate decisions.
2. No other country with as high level of discovery.
3. FRCP vision of discovery aims for no surprises at trial
4. Sometimes gets a bad name: can get physically dirty, can be looking for a needle in a haystack
5. Hickman v. Taylor (1946): First SupCt after FRCPs, outlines discovery guidelines after new FRCP rules.  First coined NOTICE PLEADING as well. Tugboat sank killing 5 crew.

a. Functions of Discovery in FRCP: “mutual knowledge” (like “perfect info”) “reduce the possibility of surprise” surprise= greater losses• waste of time/effort• point of discovery to “predict outcome”
b. Hickman is more the promise of discovery before litigation explosion in the 70s, more restricted now.  Thought discovery would be more truth based, more helpful & wonderful than it turned out to be. 
Broad Discovery: you can discover anything relevant to a claim or defense (Rule 26(b)(1))
1. Discovery is extrajudicial: designed to work outside the court without participation of the judge

a. You can go to court and restrict discovery (unpopular because judges don’t like to deal with discovery. 
b. Before you ask the judge for something on discovery you need to “meet and confer” with opposing council.)
2. “Relevant:” must be relevant to a material issue, & reasonably calculated to lead to admissible evidence 

Discovery Devices:

Initial Disclosure (26(a)(1)
1. Must voluntarily ID: witnesses/experts, docs/tangible things, P’s calculation of damages, D’s insurance coverage.
2. If you don’t disclose, you can never disclose – 37(c)(1)
3. Scalia said this is contrary to the adversary system. It’s fed law but many state courts (incl OR) don’t do it.
Discovery Plan. 

2. Attny sit down in civility, friendship, and productivity and make a plan.  It’s a goal and it works well sometimes. 
3. Determine order of devices, strategically (might want deposition first to apply for mental health exam, etc).  
4. Relatively little seriousness from lawyers, not necessarily used heavily. 
Pretrial Conference Rule 16: "Pretrial Conferences; Scheduling; Management”:
don’t spend a lot of time on pretrial conferences for exam...

1. New type of judge called the trial manager 
2. Initially- conference to discuss when should issues come out (ideally in the pleading, if not, in discovery). Now substituting a 3rd take on finding issues of the case: pretrial order: reveal issues, list trial strategy, list witnesses

3. The theory: to avoid surprises at trial, and to tend to get a more accurate, truthful process. The sooner we are accurate and truthful, the more likely to settle.

a. Why is settlement a good thing? 

b. “Summary jury trial” is a play jury trial rendering a verdict that doesn’t count, in front of a jury that is not told it’s not real- offers a prediction of jury

c. Today we have a multi-faceted rule 16

i. Scheduling order (the end result of pretrial 1)- sets a date to close discovery and a trial date

ii. Old fashioned pre-trial order “prep meeting” – exchanging witness lists, etc.

1. Plaintiff’s bar hates these (D has more time to prepare, P strategy becomes transparent)

4. Heilman v. Joseph Oat: D only sent counsel to conf, no company rep. Court has power to order appearance.
Request to Produce: written request that someone give you access (Rule 34)

1. Can go to non-parties with subpoena.

2. Extends to documents and tangible things (ex: documents, electronic info, access to machines/computer)

3. 34(c) says you can ask for info from nonparties but you need to hit them with a subpoena.

4. Must have some idea of what you ask for (but may not have any idea what you’ll going to get!):

a. Must ask for reasonable particularity.

b. The responding party must have “control” over the documents

c. Keep it a little vague (if you are too specific, you will get messed up)

5. BP case: asks for so much! Employment + installation records, any safety docs, drug tests, prior incidents…
Interrogatories: written questions answered in writing under oath (rule 33)

1. Limited to 25 (you can go to court and ask for more, but only after you meet & confer).  30 days to respond.
2. Interrogatories only go to parties.

3. Allows opinion questions, “application of law and fact,” to explore, evaluate, assess the other side’s pleading.

a. Cost/benefits need to be assessed. Investment may not be worth it! Drafted & answered by lawyers. 

4. Establish: who • what • when • where.  

5. In re Convergent Technologies Securities Litigation: D served over 1K “mindless” questions in interrogatories. 

6. Contention interrogatories: seeking facts, witnesses & documents for one particular contention.
7. OR only state that doesn’t use interrogatories.  Some see interrog. as most overrated part of discovery process.
Deposition: sworn, oral testimony under oath in an office (Rule 30 & 31)

1. Limited to 7 hrs/ person; 10 ppl max (many exceptions for this)
2. Can take depositions of a party or non-party, but you must subpoena nonparty or they don’t have to show up.

3. Can depose early, but really you want documents first.
4. Can use deposition to impeach. Can examine from it. Can realize that you should just settle. Can share the deposition with your own expert. 

5. Costly. Can be intimidating (not supposed to be). Limited.
6. No judge present, its attorney to witness.

7. Attorney who represents the deposed party doesn’t do much.

a. “Woodshedding.”  Witness’ lawyer prepares them for depositions (not legal in many other countries)

b. If you object nothing happens except the court reporter notes the word objection.

c. If something happens, you want to get it on the record like “let the court reporter show that Mr. Smith is now 1 inch from my client’s nose.”
d. May instruct witness not to respond… deposing lawyer can “move to compel” in court… 

8. Rule 31 Depositions by Written Questions – “poor man’s deposition”
a. You write down the questions and send it to the witness who answers. No follow-up on answers.

b. In OR we call them “pseudo-interrogatories”
Physical or Mental Examination (Rule 35)

1. Must get a court order. Can order a party or someone in the custody or legal control of a party (parent/child)
2. If D gets P to do a medical exam, P can ask D for the report.  But P must comply with equilibrium exchange of medical data and also allow D access to P’s medical reports for that condition too. 
3. Davis v. Ross: Ross requests information about Davis’ psychiatric treatment, Court says ok b/c its relevant. 

Expert Witnesses (rule 26(b)(4))
1. Expert witnesses get to do something special: state their own opinion. 

2. You get a report: includes expert’s opinion, report, compensation

3. Where do you get experts? (Often academics; from universities, through the grapevine- experts from similar cases, experts who are popular with the trier in fact)
4. What do you look for in an expert? (Clear, coherent, focused, appealing to jury-can’t be dull, beauty contest)

The Challenges of e-Discovery. 
1. McPeek v. Ashcroft- “test-run” solution to save expense of full request and reevaluate after results. 

Investigation- Fact Gathering Without Judicial Assistance

1. Corley v. Rosewood Care.: P conducted interviews that look like a deposition. Court said not depo, b/c not compliant with rule 30(b)-notice of deposition (oral examinations). 
2. You have a right to talk to witnesses! To reduce discovery costs, you engage in the max “investigation”.
a. Investigation has lower requirements & therefore usually can't be admitted as evidence.

Exemptions From Discovery

1. Privileged matter – “Confidential communications” between certain folks (i.e. attorney/client)
2. Opinion is always protected (mental impressions, opinions, conclusions, & legal theories).
3. Work product- trial prep materials (26(b)(3)) material prepared in anticipation of litigation 
a. (not necessarily prepared by an attorney, could be by the party, or their representative)

b. Protection less only if material is (1) relevant (2) substantially needed (3) undue hardship).

4. Expert Witnesses - Free discovery against trial experts 26(a)(2). And a report from them 26(a)(2)(b) containing all opinions, exhibits, publications, compensation, other cases which they testified in. 
a. if expert wont testify at trial you need to show “exceptional circumstances” in order to depose them.

5. In Re Shell Oil Refinery: Why did Shell allow access? Fight over who is a witnesses & who is an expert.  Apparently, to insulate ordinary witness from disco, have in house council & trial attny label as experts.

6. Coca-Cola Bottling v Coca-Cola.  Allow secret formula compelled to share: balance privacy interest.
Enforcing the Discovery Rules – Sanctions

1. Rule 37- Failure to Disclose or Cooperate Sanctions. 
i. Party can say “no” to disclosure request 1x, doesn’t constitute sanctions
ii. After that the court can compel disclosure

iii. Then sanction
Request for Admission – Rule 36
Admit or deny something!
Chapter VI. Summary Judgment (Rule 56)
1. Know the difference:

a. Motion to dismiss for failure to state a claim- Rule 12(b)(6) 

i. Review is based on the face of the complaint 
1. the court never looks at evidence (looks at face of complaint)

2. must plead all elements of the claim.

ii. Tests the legal sufficiency of the complaint

iii. Asks if everything here were true, would the Plaintiff win?

iv. Twombly made dismissing easier, now have to plead facts. Can point out sloppy pleadings.
b. Summary Judgment- Rule 56 

i. Must show no trial needed- basically somebody’s facts are ridiculous 

ii. Reviews evidence to see if there is a dispute of facts
iii. Moving party must show:

1. No dispute on a material issue of fact

2. Party is entitled to judgment as a matter of law.


2. IF THERE’S NO DISPUTE OF A MATERIAL ISSUE OF FACT, IT DOESN’T NEED A TRIAL!
a. SJ is always discretionary. If there IS any dispute, SJ cannot be granted.

3. Summary Judgment Critics Powerpoint: 

a. Discretion- Critics say its too easy to get summary judgment. 

i. “shall” grant in 56(a) makes it some type of mandatory. BUT the judge can always find an issue of fact if they want to, so there is always discretion to deny, despite “shall” grant

b. Cautionary Canons- warn against use in some cases: (negligence, antitrust, environmental, civil rights- but canons undercut transsubstantive goal) 

c. Mystery of Admissibility of Non-Movant’s Evidence: Cryptic Celotex dictum that NM’s evidence need not be in “admissible form” while rule seems to say you need to meet admissibility standards (56(e))

d. Weigh Inferences in Favor of NM: Easy to say, hard to do. Can be a discretionary way to deny SJ
e. Scott v. Harris implies you need a reasonable inference. Judge Posner position: all evidence is inferential. The judge must review evidence to determine if question of fact exist but has to stop before weighing.
f. Credibility Issues for the Jury: 7th Am. Violated when judge decides credibility. Subject to Directed Verdict Standard (no way the non-movant can win).
g. De Novo Review: Curbs trial judge enthusiasm for summary judgment

h. Notes: SJ is one of the best ways to get rid of frivolous cases. Conflicting experts = issue of fact.
Standard for meeting Summary Judgment 

1. Elements:

a. if there are no genuine issues of material fact AND

b. moving party is entitled to a judgment as a matter of law. 

2. Tests:

a.  “Jury Test/Directed Verdict Test” (predominant test today)

i. If there’s no way a jury could find for the non-moving party

ii. Equate directed verdict with summary judgment 

iii. Dohler case

b. “Slightest Doubt Test”

i. Only grant summary judgment is there is NO doubt about it

ii. Summary judgment was seldom granted under the slightest doubt test 

iii. Used until 1986 (Matsushita case)- SC retired metaphysical doubt/slightest doubt concept

3. Arnstein v. Porter 455: slightest doubt test: if there’s the “slightest doubt,” deny SJ.  An early take on the FRCP. 

a. Directed verdict: Happens at trial, granted when there is enough evidence for one side to win. Extreme measure that insults the jury. Different from SJ only in timing: SJ is before trial, DV is only after trial. 

b. Motion for JNOV: After trial. Highly unconstitutional.. but said its Constitutional… 
c. JMOL: Judgment as a matter of law. Before jury decision.

4. Dyer v. MacDougall : slightest doubt NOT used, closer to Directed Verdict: could jury find for the non-movant?

Burden of Proof / Burden Shifting

1. Burden of Persuasion never shifts. Burdens allocated to Plaintiff & Defendant:

a. Plaintiff must prove a, b, and c (breach as part of Plaintiff’s prima facie case). 

b. Defendant can prove x through affirmative defense 

2. Burden of Production: Special burden for the purposes of SJ.

a. “Production:” introduce evidence in support or opposition to the motion

i. “The serve” Moving party: burden to show there are no issues of fact

ii. “The response” Nonmoving party: shifts burden to show they have a right to go to trial

1. Adickes v. Kress (1970): says how heavy the serve must be.

3. Scott v. Harris: High speed chase. Judge cannot weigh the evidence, that’s the jury’s task. But sometimes we “weigh” the evidence in favor of the party moved against. Essentially weighing inferences in a positive light of the non-movant’s evidence. Is it conceivable that a jury could have rendered a verdict for the non-movant?  If so, it is incorrect to grant summary judgment. Scalia and Stevens disagreed (then duh, there are reasonable minds that do differ!)

4. Adickes v. S.H. Kress & Co.: Kress moves for SJ. Evidence: Judge places the burden clearly on the moving party. Defense needed to show proof to foreclose the possibility that the police weren’t in the store (heavy burden).  

a. Moving party has heavy burden, must eliminate the “plausibility” that the plaintiff could win.  

i. Difficult to get summary judgment

ii. No longer good law

5. Celotex Corp v. Catrett (440): Catrett sues corporations for wrongful death of her husband resulting from his exposure to products containing asbestos. Defendant had no evidence, merely said Plaintiff had no evidence (and P's evidence really wasn’t that bad, but not in admissible form). 
a. Burden:

i. Moving party has light burden: All the movant has to do is POINT to the other side’s lack of evidence (provided the non moving party has the burden of proof at trial).

ii. If you have burden of persuasion at trial (usually P), you have the burden at summary judgment.  
iii. Only difference today between directed verdict and summary judgment now is timing. 
b. Admissibility of evidence:

i. Rule 56 (c)(4), affidavit or declaration must be set out on information that would be admissible as evidence.  Affidavit= statement signed by the party.
ii. Some judges understand this to mean that it must be evidence NOW, some say it just needs to be able to be formatted to be admissible evidence by trial.
iii. Heresy- is where the witness testifies about what someone else said. “sue said to me that she was liable” “he said/she said” is heresy.
c. Attitude that summary judgment is important, is designed to help with a just, quick determination.
6. Matsushita Electric Industrial Co. v. Zenith Radio Corp.: Anti-trust case pleaded that Matsushita was accused of a plot to takeover American TV. Key message: directed verdict is the same thing analytically as summary judgment. (1986 trilogy of summary judgment cases: Celotex, Matsushita, and another one (hah)
8. Lujan v. National Wildlife Federation: Object of rule 56 is not to be conclusionary. Condemns “general allegations of injury.” sham affidavit: an affidavit that contradicts prior testimony, cooked up to rehabilitate something/correct something said in a prior deposition you cant do that because the court will consider it a sham unless there’s some good reason, like the question was asked in a confusing way.

Summary Judgment in Defamation Cases

1. When you sue a public figure you must show by clear and convincing evidence that the defamation was intended. This standard of proof is beyond our normal preponderance of evidence. “Preponderance of evidence” doesn’t satisfy level of “clear and convincing” (its merely 51%+)

2. Anderson v. Liberty Lobby, Inc.: Said evidence must be clear and convincing (judge has to weigh the evidence!!)

3. Coleman v. Ramada Hotel Operating Co. (handout): Injured during a company sponsored recreational outing & sued Ramada, where the accident occurred.  No factual issues.
4. Welge v. Planter’s Lifesavers Co. (handout): Hand permanently injured when glass peanut jar shattered. Res ipsa loquitur: a jar shouldn’t just break when you close it. Didn’t say that a reasonable jury could have found for the Plaintiff.  But he should have.
Chapter XIII. Preclusive Effects of Judgments 
1. Does judgment from case 1 preclude litigating something in case 2?

2. Related to broad joinder of claims: Flexibility as to the joinder of claims at the opening stage of litigation may influence attitudes toward the fairness of preclusion after the litigation ends.
3. Positives: Efficiency, Predictability, Reliability, Repose. Negatives: Constitutional right to be heard compromised
4. You only need to be certain once. If you are certain more than once, you are not certain.

5. Doctrine of “election of remedies”: views the pleading of an action for one remedy as an irrevocable election preventing the pleader from later seeking a different remedy (now increasingly rejected or limited).

6. Repetitive or duplicate suits: when parties file two or more suits on the same cause of action in different courts which are pending at the same time. (why? Maybe doubts of jurisdiction, concerns about missing SOL, desire to forum shop, to harass the other party

7. Other Action Pending: (affirmative-like defense) Seeks dismissal. Same state: courts apply principles of claim preclusion. Different states: Defendant can seek to enjoin the opposing party from prosecuting the repetitive suit or stay the repetitive suit pending completion of first suit (usually the first in time). Not Res Judicata!

a. Nothing has already been decided, its just that there are multiple cases out there

b. Must show that other action has the same facts as another

Final Judgments

1. What would be a final judgment for purposes of appeal may be different than a final judgment for purposes of preclusion.

2. If a final judgment is entered in one state, it is binding in federal court and in other states.

a. As a policy matter, so someone doesn’t just keep suing someone else over and over.

b. The Constitution has a phrase that relates to this: “full faith and credit” clause – obligates one state to honor the laws and judgments of a sister state.

c. Federal code section 1738 says that the federal government must pretend that they are state courts (like in diversity cases) & must look first to state preclusion law in determining the preclusive effects of a state court judgment: Federal courts shall give the same effect to a state court judgment as would a state court. 

i. Marrese v. American Academy of Orthopaedic Surgeons: Supreme Court says App Ct should first look how state court would determining preclusive effects of a state court judgment. 
 

Claim Preclusion (Res Judicata)

1. Prohibition on relitigating a claim that has already been litigated and gone to judgment (no matter which issues were litigated). You get one case to vindicate a claim. Walk through the 3 elements:

a. Must show both cases are by the same claimant against the same defendant (not just same parties)

b. Must show suit 1 ended in a valid final judgment on the merits

i. Every judgment is on the merits unless it was based on jurisdiction, venue or indispensable parties (Rule 41(b)).

c. Must show both cases involved the same claim

i. Definitions of claim:

1. Same transaction or occurrence (majority view)

2. Primary rights (you get a different claim for each right invaded)

2. Manego v. Oreleans Board of Trade S2 dismissed for same transaction. Must be pragmatically determined what constitutes a transaction or series of transactions. 

3. Federated Department Stores, Inc. v. Moitie (1114): 7 consumers charge dept stores with illegal price fixing. 5 of 7 appealed after another case changed how consumers can sue, and the judgments were reversed into their favor.  But 2 consumers filed new second suits which were dismissed because Res Judicata bars relitigation of unappealed adverse judgment where other plaintiffs in similar actions against common Defendant successfully appealed the judgments against them. If a judgment is overruled or found to be wrong, the party must appeal, not bring another action!
4. Court explicitly rejects the argument that a court may refuse to apply res judicata merely because it believes injustice might result.

5. Treinies v. Sunshine Mining Co (note 6 Plaintiff 1121)

a. S1: A v. B; B wins

b. S2: B v A; A wins

c. S3: A v B, A wins

6. Rinehart v. Locke: Judge does not grant leave to amend, Plaintiff does not appeal, dismisses, does not let 2nd case go forward. Res Judicata claimed; preclusion.  Needed a direct attack (appeal in S1), not a second suit.

7. Little v. Blue Goose Motor Coach Co.  Little is barred from suing for BI because issue of negligence has already been litigated. Issues in same occurrence must be resolved in the same suit.

Issue Preclusion (Collateral Estoppel)

1. Prohibition on relitigating an issue that has already been litigated and gone to judgment (no matter which issues were litigated). Walk through 5 requirements:
a. Must show case 1 ended in a valid final judgment on the merits.
b. Must show the same issue was actually litigated and decided in case 1.

c. Must show that issue was essential to the judgment.

d. Are you using claim preclusion against somebody? Ask against whom is preclusion used? 

i. Can only be used against somebody who was a party to S1 (privity with a party in S1 ok) (required by due process)

e. Why is it being used? Ask by whom is preclusion used? 

i. Mutuality says you can only use it if you were a party in S1. But mutuality can be rejected

1. Mutuality not required for due process

ii. Nonmutual defensive claim preclusion: ex: you were found at fault in a case where I lent my car to someone and you sued them. Now you sue me (a nonparty), though I do not have mutuality (because I was not a party in the first suit), I can use nonmutual defense issue preclusion to say you already litigated & you are at fault (you jerk- stop suing).

iii. Nonmutual offensive claim preclusion: ex: you were found at fault in a case where I lent my car to someone and you sued them.  Now I (a nonparty) sue you, though I do not have mutuality (because I was not a party in the first suit), I usually cannot use nonmutual offensive issue preclusion to say you already litigated & you are at fault. However- trend is to allow nonmutual offensive if it is fair. 

1. Parklane Hosiery Co. v. Shore: S1: Shore v. Parklane, S2: SEC v. Parklane. We should dive into the water of defensive collateral estoppel and swim happily.  Maybe ok sometimes to use offensive collateral estoppel so long as the party against whom we are asserting issue preclusion had a day in court.  

2. Bernhard v. Bank of America & Blonder-Tongue Laboratories, Inc. v. University of Illinois Foundation “defensive collateral estoppel” different defendants seeking to use a favorable prior court outcome. The party against whom issue preclusion is asserted did have a day in court.

3. Hardy v. Johns-Manville Sales Corporation: Hardy is using offensive collateral estoppel after earlier Borel case.  Hardy said that he was eligible for damages from JM after Borel, which said that JM had a duty to notify about unsafe asbestos products. SI: B v. JM    S2: H v. JM. Collateral estoppel/Issue preclusion should not be applied in case of ambiguities.

f. Stands for the proposition that new parties can make use of prior judgment only if their side won S1.

2. Commissioner of Internal Revenue v. Sunnen: To avoid tax exposure, Sunnen, an inventor, assigns a patent to his wife. S1: IRS v. Sunnen  - Is it legal to pull this tax dodge? S2: IRS v. Sunnen – Subsequent tax years, same question, the law has changed since the second case. Should we permit or tolerate federal agencies to prosecute based on a change in the law? YES

3. Arbitration: No right to appeal. You had your day in court pursuant to contract. Fast loose and out of control!

4. Halpern v. Schwartz: Halpern is tried in bankruptcy court. 3 alternate issues. Should we give any of the three issues preclusion treatment? NO

a. If you have 2 or more alternative grounds, the decision is not conclusive on any issue. 
i. If one ground is found, the court might just rely upon that ground and disregard the others

ii. Vigorous review of an asserted error on the alternative grounds would probably not occur.

5. Three kinds of jury verdicts:

a. General (liable/not liable), Special verdict (take every single issue in the case, break it down and give to jury, and get really specific answers. Plaintiff’s lawyers hate this, Defendant lawyers love it), Combo (smaller number of Qs to the jury to make sure they are being consistent and understand the issues)

Persons Bound by Judgment

1. Doctrine of Virtual Representation: Day in court- right to be heard, applies to very few cases
a. Adequate representation: you can be bound by somebody else without your participation in class actions (if and only if the representation is adequate).  

2. Taylor v. Sturgell: S1: Herrick brings FOIA case, but is denied. S2: Taylor (Herrick’s friend) brings identical case. Hansbury says that so long as there was adequate virtual representation, second case is precluded. 

a. 6 Categories of Nonparty Preclusion: 1. Parties already before the court who agree to accept the court’s disposition as binding in their own case,2. Pre-existing substantive legal relationship, 3. Adequate representation, 4. Anyone who controls or substantially participates in the control of the presentation on behalf of a party, 5.One party who acts as the designated representative of another or litigates pursuant to an agency relationship, 6. When a statute specifically forecloses subsequent litigation by nonparties.

3. In a series of notes, each note is a separate liability arising out of a separate transaction, each is a separate legal contract.  Not sure we should force parties to sue all together. 

4. “Wait and See” sometimes ok. Depends upon the facts. Fairness reasons. Could be valid tactical reasons.
5. Usually Criminal will Preclude Civil: S!: State v. CD (criminal) S2: SICT v. CD (civil). In a criminal trial proof is beyond a reasonable doubt. Higher standard than civil “upon a preponderance of the evidence” 

6. United States v. Mendoza (1213): Filipino national petitioned for naturalization relying on prior decision. 

a. Held nonmutual collateral estoppel does not apply to the government in such a way as to preclude relitigation of issues such as those involved in this case.  (Res Judicata still applies.) 
b. Policy! Estoppel against govt would thwart the development of questions of law, deprive the court of the benefit it receives from permitting several courts of appeals to explore a difficult question before the court grant certiorari, if the executive branch changes litigation the court should be able to follow the new rule. Says govt is not in a position identical to a private litigant b/c breadth and nature of the issues the government litigates, & govt really considers other factors besides winning, like limited resources on the government before appeal.

Class Actions (Rule 23)

Rule 23 (a): Prerequisites to class actions:

23(a) Prerequisites. One or more members of a class may sue or be sued as representative parties on behalf of all members only if:
(1) Numerosity the class is so numerous that joinder of all members is impracticable

(2) Commonality there are questions of law or fact common to the class

(3) Typicality the claims or defenses of the rep parties are typical of the claims or defenses of the class &

(4) Adequate Rep the rep parties will fairly & adequately protect the interests of the class


The Problem of Representation

1. Adequacy of representation: Assessing adequacy of client and attorney. 
a. The attny is potentially suspect (usually client attny but in class actions attny approaches client)
2. Hansberry v. Lee: There must be adequate representation of the members of a class action in order for the judgment to be binding on the parties. No adequate rep = no res judicata.

3. AT&T Case: (in the news) In SupCt because AT&Ts wants to go arbitration by arbitration (millions) so twisted into preemption issue re: federal arbitration act: says following CA decision will make arbitration impossible. 

Rule 23 (b): Types of class actions:
23(b): Types of Class Actions. A class action may be maintained if rule 23(a) is satisfied and if any of these are met:
(1) prosecuting separate actions by or against individual class members would create a risk of:

(A) inconsistent or varying adjudications with respect to individual class member that would establish incompatible standards of conduct for the party opposing the class; or

      a. 
Unfairness to the Defendant – normally a polluter

(B) adjudications with respect to individual class members that, as a practical matter; would be dispositive of the interest of the other members not parties to the individual adjudications or would substantially impair or impede their ability to protect their interests;

a. Unfairness to class members. Ex: limited fund where assets won’t cover everyone.
b. Notice not required / Mandatory – you cannot opt out

(2) the party opposing the class has acted or refused to act on grounds that apply generally to the class so that final injunctive relief or corresponding declaratory relief is appropriate to the class as a whole; or

i. Actions of party opposing the class. Where D affects the class members similarly or uniformly

a. Ex: Discrimination cases. 

a. Should be injunctive or declaratory relief. $ Damages possible so long as they don’t predominate
b. Notice not required / Mandatory – you cannot opt out

(3) the court finds that the questions of law or fact common to class members predominate over any questions affecting only individual members, and that a class action is superior to other available methods for fairly and efficiently adjudicating the controversy.  The matters pertinent to these findings include:

(A) the class members’ interests in individually controlling the prosecution or defense of separate actions.

 (B) the extent and nature of any litigation concerning the controversy already begun by or against class members.

(Defendant) the desirability or undesirability of concentrating the litigation of the claims in the particular forum; and


(Defendant) the likely difficulties in managing a class action.

c. Most common: B(3), then B(2), then B(1)

d. You can get $ money

e. Mandatory notice – class members can opt out
Certification

1. A case is not a class action until the court certifies it. Must be certified ASAP! 

2. If the class is certified, the court must appoint class council (23(g))
3. Eisen: Class of 6M was certified but case was a Frankenstein monster posing as class action, held unmanageable
Notice of representation to class members (Rule 23(c)(2)(b))
1. Only 3(b) requires notice but judge can require notice by discretion for other types. 

2. In a robust, due process world, notice is extremely important!  23(b)s notice of due process concerns relate to taking of property without notice because $$ is involved. 
a. Plaintiff has to pay for it – can get expensive. Can’t ever make D pay for (notice on merits).
3. Alternative notice: opt-in plans (versus normal opt-out). 

a. Oregon Rule 32- members opt in by filling out a mandatory claim form 

b. Pushed by the defense bar b/c Plaintiff’s attorneys prefer to be in federal court.
4. Should SJ or class certification come first? Well, a bad case should be thrown out before $ certification

5. Walters v. Reno: INS case. Plaintiffs claim lack of adequate and meaningful notice to people facing deportation.
6. Castano v. The American Tobacco Co.: Trial Judge wants to do a 4 phase class action trial plan. Defendant says issues don’t predominate, Due process problem, ratio/sample idea is inaccurate.

7. Bell-weather trials: perfect trial, template/example for subsequent trials

8. Bifurcating issues: Breaks big case into parts. 
a. BUT 7th am. entitles parties to have fact issues decided by 1 jury, not reexamined by another. 
b. One jury idea comes totally from this court- suggests 1 jury necessary for fair Constitutional trial.

Variations in state law: what to do?

1. Tort actions are often multistate and there are different state laws:

a. Sometimes difference=class action overly complex/not superior.  
b. Possible solution: cut back scope of class action and go to a state by state class action (manageability). 
2. Rule 42(a) Consolidate; Separate Trials

3. MDL Multiple District Litigation (take pending actions in multiple states and pull them together). 

4. CAFA(class action fairness act): Increase subject matter jurisdiction to minimal diversity: opens the door to Federal Court at benefit to D because Federal Ct is harder for P.
Settlement (or dismissal) must be approved by the court

1. Class Actions almost always settle if the class is certified (take file a joint motion to dismiss)

a. “Settlements happen in the shadow of the law:” once the class gets certified, the settlement value is enriched substantially, and the settlement is in a different kind of shadow entirely.
2. Amchem Products (341): Rep of both future and current victims not fair and appropriate (adequate). 
a. Could be achieved by separate council. 
b. Unusual to create a “global settlement,” unusual to settle before case is even filed.

3. Attorney cannot sign a deal with a company exchanging right to sue the co in the future for a settlement.

5. Coupon Settlements: If you’re going to have coupons, at least they must be transferrable
Objections to settlement

1. Most common objection: Inadequate compensation! (attorney = too much $, client = too little $)

a. Average attorney fee: 26% in class actions

2. Ex: 9-11 Cases – not certified (class issues didn’t predominate). Judge held fairness hearing anyway. 
a. Class actions and divorce cases are the only type of cases where the judge holds a hearing about the adequacy of settlement. 
b. 95%: you want to get as many participants to agree to the settlement 

3. Class Action Triangle: Judges are outside the triangle of information. Objectors help with truth & accuracy.

	Good Objectors “white hat”
	Bad Objectors

	The State: AGs do a good job, but can’t always- $ & politics.
	Free-rider (don’t do any work, only get in at the end for $)

	Agencies: Don’t often b/c an agency can file a lawsuit & actively make policy
	“Extortion” by holding out the settlement /blocking

	Guardians: Sometimes state appoints a guardian, can't always: $ & efficiency.
	Objection without knowing the facts

	Public interest groups: Objects to outrageous cases, can't always: $ & effort.
	Canned objection idea

	Objectors: least popular party in the american litigation.



         judge
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   class council -------defendant
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