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What important this semester: PJ, SMJ, minimum contacts, erie Right to jury trial.  ADR, appeals, scope of review (free review on legal issue but strong deference on  factual issues to trier of fact rule 529a), motions for new trial (you get one if there's been gross procedural error or judgment is against the weight of the evidence), jnov, directed verdict, revised new trial weapons. Not: much venue, much alienage (allows alien to take for diversity purposes only), substance of the dean’s lecture.
“Top 10 Exam Tips:”

1. Follow instructions (adhere to space limits)

2. Stay in the course (don’t talk contract or tort law. Exception: 12(b)(6) you have to plead the elements so you may have to discuss a little bit of substantive law)

3. Watch the time, Expect time pressure

4. Need to be succinct!!!

5. Allocate time creatively and wisely

6. Tolerate disorganization – he doesn’t care about a conclusion, introduction, just wants the problem solved. NO organization is great here. 

7. Follow norms regarding proper materials – you can bring in outline, anything I make, the casebook and the rule book (marked up as much as I want to)

8. Do not invent facts. Stay with the facts given on the exam.

Forum shopping: the ideal forum is where you can win. Requires: (PJ) + (SMJ) + (VEN)

Personal Jurisdiction
PERSONAL JURISDICTION = POWER = DUE PROCESS = ???   DUE PROCESS = personal jurisdiction + notice + hearing

Personal Jurisdiction Test

1. Does state statute allow jurisdiction (usually long arm statute)?

2. Is jurisdiction constitutional?

a. Traditional Basis? (Pennoyer)
i. Presence: D or D’s agent was served with process in the forum

ii. Residence/ Domicile: D is domiciled in the state (general)

iii. Consent: D’s consent
1. Express
2. Implied (non-resident motorist statute under Hess, making general appearance)
iv. Still do International Shoe test even if meets traditional test (under Burnham)
b. Minimum Contacts (International Shoe)

i. Contact

1. Purposeful availment (WW Volkswagen, Asahi, Burger King)
2. Forseeability

ii. Relatedness & Fairness 

1. Relatedness 

a. Does the claim arise from D’s contact in the forum (general or specific)?

2. Fairness (WW Volkswagen & Burger King)
a. Inconvenience for D

b. State’s interest

c. P’s interest

d. Efficiency interest

e. Interstate interest in shared substantive policy

The Traditional Formulation: The “Power” Theory
1. Traditional Basis = Presence, Domicile, or Consent
a. Exceptions: 

i. Coercion: No jurisdiction if D’s presence was coerced by force or fraud

ii. Immunity: no jurisdiction if D was present in the forum as a party or witness in another proceeding in the forum state


2. Remember: you can easily waive PJ!

a. Under rule 12 (g, h b) you can waive certain defenses, one of these is personal jurisdiction. (they are poorly drafted). 

b. If you have an objection, you have to make it in your first filing or you’ve waived objections to PJ (by making a general appearance).

3. Pennoyer v. Neff (1877) In 1865, M v. N in OR (N owes for legal work). Since N was a CA resident & owns property in OR at unknown addresses, the only notice to N required is weekly publication in a county newspaper for 6 weeks. N failed to answer so M won default judgment. A month later, N purchased land & M bought the land at sheriffs sale for the amount of the judgment + interest. M transferred title to P. In 1874, N v. P. in OR federal court to recover land, claims judgment was invalid because the OR court didn’t have jurisdiction in the earlier suit. Hold: for Neff. (1) service/notice was defective. (2) suit in rem/quasi-in-rem is okay so long as the court seizes the property at the beginning of the case.
a. This case is the fountainhead of learning about suing out of state Ds: connects PJ with due process.

i. caretaker principle: if you are out of state you probably have a caretaker & therefore seizure of your property will inform you to the lawsuit
ii. territoriality principle: a state has jurisdictional power over what happens in the state.
iii. situs rule: you have to find some person or thing in the state to establish jurisdiction.
1. Situs has exceptions: 

a. Status

b. implied consent (corporations)

c. implied consent idea applied to automobiles (Hess v. Pawloski)
b. Jurisdiction in personam:  Court has power over D herself because of her connection to the forum.

i. General Jurisdiction: D can be sued in that forum on a claim that arose anywhere in the world.

1. contacts of the D are unrelated to the cause of action

2. Leading case Buckeye Boiler (Nobody can connect how this boiler got to CA.)

ii. Specific Jurisdiction: D is sued on a claim arising from her activities in the forum.

1. contacts related to cause of action

c. Jurisdiction in rem: Court has power over D’s property – suit is about who owns the property

d. Jurisdiction quasi in rem: Court has power over D’s property – dispute has nothing to do with ownership of the property

e. Transient jurisdiction “tag jurisdiction”: state can exercise jurisdiction over D even if he was only present in the state for a short period so long as he was served there.

4. Harris v. Balk (1905): Harris (NC) owed Balk (NC) $180. Balk (NC) owed Epstein (MD) $300. Epstein (MD) sued Harris (NC) for $180 while Harris was in MD. Harris becomes surrogate for Balk and served with a writ as a basis of jurisdiction in MD. S1: Epstein v. Harris:  Epstein wins. Harris writes check thinking he can deduct from debt to Balk. S2: Balk v. Harris: Balk wants Harris to pay again. Hold: Because the debt clung to the back of Harris as he traveled to MD, so Balk had PJ when he never left NC.
a. Balk wasn’t notified. But he knew because as soon as Harris got back he sued him. Duty of the garnishee to give notice to his creditor. 
b. Must have situs: Harris was situs for Balk in the forum.


5. Hess v. Pawloski (1927): (Implied consent to long arm statutes)  Car crash in MA, goes home to PN & still served. No situs in MA, but there is a long arm statute. Hold: there is jurisdiction in MA because D consented to MA jurisdiction: consent implied by statute merely by driving on the MA road (a legal fiction, every state has these now).
a. Expands Pennoyer (definition of service to D’s agent expands to include implied consent)
b. The statute:  non-resident motorists involved in accidents in MA consented to the appointment of the Registrar of Motor Vehicles as the driver’s agent for service of process. This is constitutional because by choosing to drive in a state, a non-resident demonstrates that the state is not so inaccessible or remote that it would be unfair to subject him to suit in that state, the statute sought to put out-of-state drivers on the same level as resident drivers and did not discriminate against them.

i. Court says cars are dangerous, indicating there was a strong policy reason for the decision.

6. International Shoe Co. v. Washington (1945): (New rule: Minimum Contacts Test) WA trying to collect owed taxes from Int’l Shoe. Is Int’l Shoe “doing business” in the state? They have no warehouse, office, etc, only salesmen selling sample shoes mail order at hotel rooms etc. Service served on a WA salesman who passed notice along to the company.
a. Rule (new):  In personam jurisdiction is valid under due process, even if D not present in the forum, if D has certain minimum contacts with forum, such that “maintenance of the suit does not offend traditional notions of fair play and substantial justice.”
b. Must also be fair reasonable considering the parties’ interests & the states’ interests.
i. Before Int’l Shoe: jurisdiction if D was “doing business” in the forum (unclear messy indefinite)

c. 3 questions (flexible, led to expansion of jurisdiction, clear you can serve D outside the forum):

i. Systematic & Continuous Activity (International Shoe, Helicopertos) (if it’s so systematic = general jurisdiction, but that's rare)

1. Where out of state D engages in systematic & continuous activity that D has sufficient minimum contacts.

2. D’s forum related activities: does it constitute a nexus?

ii. Purposeful availment (set forth in Hanson v. Denkla, expanded in Burger King)

1. D must have purposefully availed himself of the privilege of conducting activities within the forum state to constitute sufficient minimum contacts.

a. Purposeful availment to the benefits and protections of the forum state’s laws.

2. Applies in contract cases

iii. Forseeability/Stream of Commerce Analysis (Worldwide VW, Asahi)
1. Where D activities are preformed outside the state, he will be subject to in personam jurisdiction where D knows or reasonably anticipates such activities could compel him into the forum state for this particular cause of action. 
2. Applies in products liability cases

3. If the sale of a product arises from the efforts of a manufacturer to serve the market for its product in other states, then it is not unreasonable to subject that manufacturer to suit where his defective merchandise has been the source of injury to its owners or other third parties.

a. Permits exercise of PJ where a corporation delivers its products inot the stream of commerce with the expectation that products will be purchased by consumers in the forum state.

b. Merely placing a product into the stream of commerce without more has been held insufficient (Asahi), you need additional conduct showing manufacturer’s intent to serve (stream of commerce + addl conduct)

i. Designing the product for the forum state market

ii. Advertising in the forum state

iii. Distributing thorough a forum state agent

iv. Establishing media channels (TV, radio, internet) to give information to customers

d. Plus FAIRNESS (International Shoe)

i. Burden on D to litigate in the forum state 

ii. Interest of forum state

iii. P interest in obtaining relief

Jurisdiction for people who are Not People:

1. Corporations: citizen of any state in which it is incorporated, & where principle place of business is §1332(c
a. Incorporated state

b. Principle place of business state
i. Total activity / bulk of activity test:
1. Location of assets of officers

2. Location of employees

3. Location of largest sales

ii. If that doesn’t lead to a clear answer: use the Corporate Nerve Center Test: 

1. Where day to day policy decisions are made by corporate leaders.

c. How do we let out of state corporations be sued when they intentionally sell in one state but are based out of another state? Corporations want to do business everywhere. The free market wants corporations to do well

i. “presence” in state means the corporation can be sued in the state

ii. “transacted business” = present in the state

iii. “doing business” what does that mean….!

2. Unincorporated associations: Citizen of every state where a member lives
a. Includes partners and limited partners of corporation.
b. Includes unions
c. So it is difficult to sue in federal court b/c difficult to find that a member does not live in P’s state.  
3. Business trusts: A citizenship of the trustees need to be considered in determining diversity b/c they possess certain customary powers to hold, manage, and dispose of assets for the benefit of others.
4. Class actions: A citizenship of class action representative determines

PJ Cases about connection to a forum: 

1. McGee v. International Life Insurance. Co. (1957): (state interest): TX insurance co. solicited & sold 1 policy in CA. Sued in CA for breach. (Tenuous, minimal contacts.) Hold: PJ exists (about as far out as we’ve ever gone), because cause of action itself directly related to D’s forum activity (relatedness, specific jurisdiction) & CA state has a manifest interest in providing effective means of redress for its residents when their insurers refuse to pay claims. Huge expansion of state interest

2. Hanson v. Denckla (1958): (finally stops expanding PJ): Lady wrote a will & created a trust n DL while she lived in PN then moved to FL. The battle was about the trust: Supreme Court could have said under Pennoyer that there was no thing, no res in FL where the lady died.  Hold: No purposeful availment. 
a. The unilateral acts of one party does not create jurisdiction upon D.
b. D needed to avail itself of forum law (like benefits & protection from Int’l Shoe)
i. Purposeful availment exists if contacts go both ways.  

3. Gray v. American Radiator  (Stream of Commerce/Forseeability) (Note case): P injured by an exploding water heater (in IL) assembled by D (in PN) & manufactured by Titan (in OH). Hold: PJ exists. If a company knows its products will be ultimately used in another state, then it may be sued in that forum.
a. D is subject to jurisdiction where tortious consequence occurred. 
a. Forseeability: stream of commerce 

i. Grey radiator seeks to serve to make money must be able to sell products out of state.

3. World Wide Volkwagen Corp. v. Woodson (1980): (A reasonable expectation of being hailed into the forum is what counts) A car purchased in NY and being driven to AZ was rear ended in OK. Owners sue the NY dealership. Hold: No purposeful availment, no minimum contacts.
a. D did not have any business, no agents, no advertising in OK & P seek to establish minimum contact through one isolated incident.
b. That an automobile is extremely mobile and therefore it was foreseeable for the defendants that one of their vehicles will travel into Oklahoma is without merit.  

i. Foreseeability alone is not determinative/not a benchmark for PJ. 

ii. Stream of commerce does not equal sufficient contact.
a. Dissent:

i. Marshall & Blackmun: its foreseeable that a car will make it to another state & the auto seller & distributer just need to be prepared to litigate in any state.

ii. Brennan: dealerships’ intent to limit sales merely to their area is obviously fanciful, the vast network of highways & service shops creates an out of state interest.  

4. Kulko v. Superior Court: (puts on the breaks concerning the expansion of PJ): Divorced couple from NY, one moves to CA. Dad buys daughter one way ticket to CA, Mom tries to bring CA divorce/custody suit. Hold: No jurisdiction. Merely permitting his daughter to spend more time in California did not amount to purposefully availing himself of the benefits and protections of CA laws so as to permit CA to assert PJ.

a. To rule otherwise would discourage parents from entering into reasonable visitation agreements & it could arbitrarily subject one parent to suit in any state the other parent chose to spend time while having custody.

5. Calder v. Jones (1984): (D need not enter the forum, only D’s effects) Jones sued the National Enquirer, its editor and the reporter of the offending story in CA. Hold: for Jones. Reporter & editor, far from being unknowing employees in a distant state, knew their actions would cause harm in CA and should have reasonably anticipated being sued there.
a. Calder Effects test: if a D expected to have an impact in the forum, that is enough to create PJ (a version of purposeful availing- relying on the benefit & protection of state law)
i. Intentional actions + uniquely/expressly aimed at the forum state + purposefully directed at the forum state.  
1. Industry wide effect w/out express aiming doesn’t count (just as product in the stream of commerce without more purposefully directing into forum doesn’t count.
ii. The effects test doesn’t not replace the five factors of PJ, but helps to evaluate: 
1. The nature and quality of the (’s contacts with the forum, The quality of their contacts with the forum, The relation to the cause of action to the contacts)
b. Effecting the injury is kind of like reaching out? Advertising often counts for reaching out. If an out of state business has advertised in the forum and you want the business why shouldn’t you be subject to a lawsuit in that forum that you are reaching out to?
6. Keeton v. Hustler Magazine: NY resident sues OH magazine that also distributes to NH in NH because they have a long SOL. Supreme Court says that's OK.

7. Gordy v. Daily News (1996) (note): Former president of Motown filed CA suit claiming NY news story defamed him. Contacts with the forum: 13 copies of daily edition & 18 Sunday papers delivered to CA, Gordy is a resident of CA, It is reasonable to expect the bulk of harm from defamation at the domicile of an individual. Harm in the jurisdiction & some kind of mental state (intent, expectation) that the harm will occur in the jurisdiction. Hold: PJ exists.
More PJ: Refining the Minimum Contacts Analysis  
1. Long Arm Statute Analysis:
a. Specific statute: apply the facts to the statute to determine if its satisfied

a. If given a broad/coextensive statute: only need to focus on the constitutional basis for minimum contacts (14th due process), but mention that the court does have the power to exercise PJ based on the broad or coextensive statute.

2. Burger King v. Rudzewicz (1985): (Int’l Shoe has two parts: contact & fairness): Must have relevant contact before we look at fairness. Burden is on D to show forum is so bad (gravely inconvenient) that it will be put at a severe disadvantage

a. Five Factors!
i. Inconvenience The burden on the D
ii. State Interest The forum state’s interest in adjudicating the dispute
iii. Plaintiff’s Interest

iv. Efficiency The interstate judicial system’s interest in obtaining the most efficient resolution of controversies
v. Interstate Interest The shared interest of the several states in furthering fundamental substantive social policies.

3. Asahi Metal Industry v. Superior Court (1987): (Stream of Commerce Theory) CA resident had an accident in CA after a tire burst on the freeway. Z (CA resident) sued CS (Taiwan) who impleaded (14)(A) A (Japan). Z settled, A says they are not subject to CA jurisdiction. A said they did not purposefully avail themselves to CA court (though A had awareness their products ended up in CA). Split, no majority, see below for two holds.
a. Stream of Commerce: manufacturer in state A sells to manufacturer in state B and puts A’s products in B’s product that goes to states C, D, and E. Question: Did A purposefully avail in states C, D, and E?

b. Two Theories:

i. Brennan: There is a contact if I put my product into the stream of commerce and reasonably anticipate it will get to states C, D, and E.

ii. O’Conner: You need Brennan + intent to serve states C, D, and E.

c. Part B: Majority Opinion Affirms 5 Burger King Factors 
Advertising: 

1. When D advertises in a forum, that demonstrates you intend to be connected with customers in that forum. In the formula, that shows: purposeful availment & forseeability. 
2. Reasoning: If its convenient enough to advertise there its convenient enough to be sued.
The Internet
1. Just posting something on a website and advertising to the world does not (probably) subject you to PJ.
a. For Internet General Jurisdiction (sliding scale test)
i. D clearly do business over the internet (Zippo MFG v. Zippo dot com) + 
ii. Internet business contacts w/ forum state be substantial or continuous and systematic
1. Online stores can be functional equivalent to physical store
a. Test does not require actual presence
b. Focus is on the nature of commercial business
c. Must be substantial enough that it approximates physical presence (look to the amount of time extent of internet sales)
iii. Passive v. Interactive website
1. Internet web-site must be interactive and allow the customer to buy over the web without further communication
a. Amount of sales is a factor to the sliding scale test
i. Internet contact will be amount of sale generated in state by or through the interactive web site.
2. Passive = no JX            Interactive = JX
a. Occasional sales is insufficient

2. Pavlovich v. Superior Court (2002): Pavlovich (from TX & IN) created a website that provides code for decrypting DVDs. Other side contends that Pavlovich’s knowledge that his conduct may harm CA industries is enough (forseeability). Hold: too tenuous, a website that merely makes information available is not PJ.
a. Pavlovich has not purposefully availed himself of CA, Mere awareness that his code could be used to illegally pirate DVDs & maybe harm the motion picture industry is not purposeful availment. Has no connection at all to the state (no residence, phone number, etc.). Forseeability is not enough for jurisdiction. 

b. Dissent: the target of the website was the entire industry, which is based in CA so it was “expressly aimed at CA.” The website was particularly targeting a group in a particular forum and D should have reasonably anticipated suit in that forum.

More PJ: Presence of Defendant’s Property
1. Shaffer v. Heitner (1977): (All PJ must go though the Int’l shoe minimum contacts test) Shareholder derivative suit brought by a shareholder (Heitner) against the officers & directors who run the company. Heitner filed motion to attach the “DE property” of the individual Ds (their company stock), as the situs for creating DE jurisdiction under Pennoyer. Hold: No PJ. In Rem & Quasi In Rem all must meet Int’l Shoe minimum contacts test (just like In Personam). Tri-part standards (in personum, in rem, and quasi in rem) are elusive & confusing. These terms are useless because property = ownership. 

a. Int’l Shoe/minimum contact is simple, straightforward, efficient, easy to understand. (Minimum contacts takes over the world!)
b. Dissent: 
i. Brennan: PJ exists under the minimum contacts test because the officers / directors had purposefully availed themselves of the state.
ii. Powell/Stevens: PJ should be automatic jurisdiction in the area of land.

2. Rush v. Savchuck (note): (the presence of property is no longer the basis for jurisdiction under Shaffer) similar to Shaffer, P tried to base jurisdiction on the existence of property in the state.  P garnishes the insurance policy rather than serving D. Like Harris v. Balk, P was trying to use the seizure of intangible items. Hold: No PJ..

3. Western Union: states had a concept of claiming all unclaimed western union money (“escheat”). Hold: this practice denies Western Union due process (if there’s a chance you might be liable twice it denies due process).  
Personal Service Within the Jurisdiction 
1. Burnham v. Superior Court (1990): (Split court on whether the traditional basis test is alive or if its replaced by Int’l Shoe?) Burnhams lived in NJ prior to divorce. Mrs. moved to CA and filed for divorce in CA. Mr. visited CA on business when he was served with the divorce papers. His only contacts with California were occasional brief visits for business and to visit his children. Hold: PJ (general jurisdiction). 
a. Does the traditional basis test survive on its own, or is it replaced?
i. Scalia: Presence when you are served with process is good on its own. (Traditional Basis Survives)
ii. Brennan: Must apply Int’l Shoe every time. (Int’l Shoe)
Burnham case: whether after Burnham related to PJ if you have a traditional (Pennoyer) basis is that still adequate or do you still need to satisfy intl shoe minimum contacts?

1. That's a hard question, in Burnham we have a decision but not a rule. 4 members reinvigorated tag jurisdiction. TRADITION! Its not much of a case. Tag is reinvigorated but not the law. Minimum contacts is. 

General Jurisdiction
1. Helicopteros Nacionales de Colombia, S.A. v. Hall (1984) (leading case on general jurisdiction) Four EEs get killed in Peru, sue employer in TX (why not sue in Peru? Bad for P, no jury system). Hold: No PJ, activities not sufficiently continuous and systematic for general jurisdiction.
a. Rule: General jurisdiction requires: contacts that are be continuous and systematic (Perkkins)
i. Mere purchases are not enough to warrant a State’s assertion of in personam jurisdiction over a nonresident corporation in a case of action not related to those purchase transactions. (Rosenberg).

b. Specific jurisdiction requires purposeful availing, convenience to D, convenience to P, state interest, shared interest of several states, etc. What if you have general jurisdiction? Do you look or continuous and systematic and just stop? (Supreme Court doesn’t answer this)

c. Never use general jurisdiction if you can avoid it (it’s a long shot).

i. P attorney conceded there was no specific jurisdiction. That was stupid.

d. Bryant v. Finnish National Airline

i. Paris accident in NY suit, the court upholds jurisdiction using a pragmatic test.

ii. Clearly Airline has an office, a bank account, sells tickets in NY.
Venue
1. Theory of venue: convenience. P is going to pick a forum that’s convenient to the P and perhaps inconvenient to the D. PJ also concerns convenience. Trend is to relax importance of venue b/c If you have PJ its extremely likely you’ve got venue.

a. 28 USC 1391 (c) makes it so that if D is a corporation, if there is PJ there is venue

2. Difference between Venue & SMJ

a. SMJ: says we can go to Federal Court

b. Venue: says which Federal Court to go to

3. P is filing in federal court. 

a. 2 choices (mostly the same):

i. §1391 (a) Venue for Diversity

ii. §1391 (a) Venue for Federal Question

b. 2 choices:

i. May lay venue in any district where all Ds reside.

1. If all Ds reside in different districts of the same state, can sue them all where any reside.

2. Residence for Human: domicile

3. Residence for Business (§1391(c)) – corps & others: in every district it is subject to PJ

ii. May lay venue in any district where a substantial part of the claim arose

4. Bates v. Constitution & S Adjusters, Inc.: Debtor sues collection agency alleging they had violated fair collection practices act but overdoing it. Suit filed in NY but most of the action occurred in PN where debtor had originally lived. Trial court granted motion to dismiss for improper venue. Bates wants to argue that there was a “substantial part of the events” occurred in NY. Enough contacts took place in NY to see this as a violation of fair practices act.

a. Shows us that you often have to stretch to get venue- appears to be multiple elements to the cause of action. Not many elements occurred in NY, but enough and seems to relate to the harm/injury, which allegedly took place in NY.
b. Receipt of notice is enough to be venue.
Motions to Transfer in an Intra-System Context 

1. Transfer of Venue

a. From 1 court to another in the same judicial system

i. Ex from 1 federal trial court to another federal trial court

b. Original Federal court is the “transferor” & the other court is “transferee”

i. Transferee must be a proper venue & have personal jurisdiction over D, without waiver.

c. §1404(a): “1404 Transfer” - Applies where the transferor is a proper venue

i. May be transferred based on convenience and the interest of justice

ii. if P files in a place which is not convenient, its totally appropriate to be transferred within the system (forum shopping weapon for Ds), and if there is no good other place to be dismissed.
2. 28 USC 1404: D may seek transfer of a case from forum A to forum B of the federal courts (intra jurisdictional concept). If its much more convenient, in the forum somewhere else, the case can be transferred. The substantive law of the first forum accompanies the case to the second forum. If we didn’t do that people would always move their case to shop for a favorable choice of law. 

i. Base on review of public & private factors:

1. Ex Private interest factors: where is the evidence/witnesses/documents

2. Ex Public interest factors: which court is more crowded/legitimate interest in hearing the case?

ii. Intra: same system (within federal court) done pursuant to §1404 

1. judge can take a case & push it to another court where the case could have been brought.

2. §1404: totally about convenience

1. The law of F1 travels with the case to F2 if the actions are federal.

a. Goal is as little excessive unfair law shopping as is possible, and if the law of F2 were permitted there would be a flood of these motions; choice of law rules travel with the case from F1 to F2.
3. 1406(a): Applies where the transferor is NOT a proper venue
Motions to Dismiss Based on Forum Non Conveniens in an Inter-Sytem Court

1. Forum Non Conveniens (FNC)

a. When a court dismisses because another court is way more appropriate and transfer is not possible (like to a different judicial system)

i. Piper Aircraft Co. v. Reyno: Plane crashed in Scotland killing Scottish people, flown by Scottish pilot. Suit filed in CA (where law favors the Ps). Hold: dismiss for FNC because Scotland is more appropriate. 
Subject Matter Jurisdiction – Choosing between State & Federal Court

1. State courts are courts of general jurisdiction, can hear any kind of case. 

a. There is almost always SMJ in state court, can hear any case, including state cases

b. Typically you can go to your local state court in the alternative of your local federal court.

c. But if you bring the action in state court and it would have been “in the original jurisdiction of federal court” then its removable by D.

1. Petition for removal

2. Motion for remand

2. Federal courts are courts of limited SMJ, can only hear selected types of cases (listed in Article III, §2 of the Constitution- arising out of diversity (1332) & federal law (1331).

3. Federal SMJ can only be based on Federal Question or Diversity of Citizenship 

Federal Question Jurisdiction
1. Did not exist until 1865. Judges were doing diversity work almost exclusively for over a hundred years (before §1331-giving federal jurisdiction to federal claims & using well pleaded complaint rule- must be based on a well pleaded federal question: Constitution, Federal statute, Federal case law (federal common law), Presidential executive order, Federal Administrative Agency Regulation


2. Title 28 §1331: The district courts have original jurisdiction over all civil actions arising under the constitution, federal laws, or federal treaty.

a. No minimum amount in controversy required for federal question


3. Exclusive jurisdiction under article 3 to hear certain types of cases (state courts lack), including:
a. Bankruptcy, patent, copyright, IRS, antitrust, admiralty, securities & exchange act cases

b. Cases involving ambassadors, public ministers or counsels

c. Cases where a state, or the US, is a party

d. Cases between two or more states

The Well-Pleaded Complaint Rule: 

P must plead facts that establish a federal claim exists to establish that a federal claim exists (Rule 8). A defense, even based on federal law, does not raise a federal question.

1. Louisville & Nashville RR v. Mottley (1908): Husband & wife sue RR after they were injured on the train; RR co. breaches contract that they singed with husband & wife to give free tickets for life; RR says they cannot fulfill their side of contract because of a Congressional Act. Hold: No federal SMJ NO- the case itself doesn’t arise under federal law and its not enough that the D plans to use the constitution.
a. Rule: Complaint must state a cause of action that's federal in nature; it doesn’t matter that the D plans to use the constitution as an ingredient in its defense.
b. A suit may be dismissed at the appellate level for lack of subject matter jurisdiction.
c. Declaratory judgment: wants the court to verbalize particular legal rights in its judgment (can also get $ or injunction or a jury, or whatever! in addition to that).

Diversity Jurisdiction
Requirements: amount of controversy at least $75,000 + complete diversity of citizenship

1. Amount in controversy exceeds $75,000 

a. Determined by P’s good faith estimate

b. Injunctive relief: tested by the value to be gained by the P

c. Punitive damage may be used to meet amount where they are allowed

d. Exclusive of costs & interests

e. Aggregation

i. One P may aggregate all her claims against one D, even if they arise from completely different transactions

ii. Except for joint liability, aggregation is improper against multiple Ds

iii. Multiple Ps may aggregate against one D if they are enforcing a single title which they have a common interest.

iv. D’s counterclaim cannot be combined with Ps claim to reach the jurisdictional amount

2. Diversity of Citizenship:

a. Timing: Can be brought up any time.

i. 12(g) & 12(h) – lack of SMJ can be brought up at any time. SMJ is a Constitutional idea & the failure to bring it up will violate the Constitution in a sense. If the Constitution says you can't hear the case, you can't hear it at any time.

b. Complete diversity is required (no P may share citizenship with any D)

c. Citizenship is determined at the time the suit is filed (not when cause of action arises)

d. Citizenship = domicile (Where a party is, and intends to remain)
i. Same for permanent resident aliens

ii. For corporations:

1. State of incorporation

2. State where its principle place of business is located

iii. Unincorporated associations/partnerships:

1. A citizen of each state where any member is a citizen

iv. Class Actions:

1. Only the named representatives of the class need citizenship differing from that of the opposing party.

v. Other representative suits:

1. Determined by citizenship of the infant/incompetent/decedent

vi. Non-resident aliens:

1. May sue and be sued within diversity jurisdiction

vii. US citizens who are domiciled abroad:

1. Neither citizens nor aliens

2. Do not fall within restrictions of diversity jurisdiction

viii. Neither domestic relations nor probate can be heard by federal courts under diversity jurisdiction: not actions at law and are not suits in equity

4. Mas v. Perry: A couple moved around and at one home someone was spying on them. D is from Louisiana (LA). P  Mr (France) & Mrs (MI). Rule: once you establish a domicile that's your domicile until you have a new domicile.
5. Tesher: §1332 might require complete diversity but 1335 only requires minimal diversity (a little bit of diversity) –that's a fight between at least two people from different states (99 ppl from OR and 1 from WA).
Supplemental Jurisdiction §1367: State claims can piggyback onto federal claims 
1. If you have a federal claim & state claim that are factually intertwined it makes efficiency sense to hear them together. The state claim can piggyback on the federal claim and ride into federal court.
a. Ex: federal civil rights claim & state tort claim: under Gibbs test may be heard if it arises out of the same facts
2. If it has the same facts it is the same controversy, and Art. 3§2 uses the word “case or controversy,” so its constitutionally allowed.
3. 1367(a): Broad grant of supplemental jurisdiction

a. “Courts shall have supp jur over state claims under same case/controversy"
b. Supplemental Jurisdiction available as long as the one claim arises out of the same case or controversy (Gibbs common nucleus of operative fact).

4. 1367(b): Cuts back the broad grant certain diversity situations 

a. No supplemental jurisdiction available where you have claims by 14, 19, 20, 24 (13 & 23 still ok though that doesn’t make any sense) (Kroger)


5. Pendant Jurisdiction: former name dealing with supplemental claims, now part of supplemental jurisdiction.

a. The court has discretion to hear claims that could not otherwise be joined when the claim arises from the same T/O. 

b. If a P has properly asserted SMJ based on a federal question, the federal court has discretion to add/append a state law claim to the federal action, provided the state claim is transactionally related (two claims derive from a common nucleus of operative fact, issues which normally would be tried in one proceeding)

6. Ancillary jurisdiction: now part of supplemental jurisdiction (involved joinder).

a. A federal court may hear a claim against a party over whom it otherwise would not have had SMJ if the claim against that ancillary party is transactionally related.

b. Not automatic, discretionary. A Court may decline to add an ancillary party (like where state issues are complex or dominate). 

c. If the proposed joinder appears to be made for the purpose of circumventing the diversity requirement, then it is improper (attempts to evade diversity requirement preclude addition of supplemental party

d. Where there is joinder of additional parties, complete diversity is required.

i. Supplemental jurisdiction may be limited as to adding parties

ii. If you satisfy 14a, prob satisfy ancillary jur.
iii. Joinder under 24: another D wants in
iv. Ancilliary jur. usually involves claims by a defending party haled into crt against his will, or by another person whose rights might be lost unless he could assert them in fed crt
Codifying Supplemental Jurisdiction

1. United Mine Workers v. Gibbs: Mine workers unhappy with union, coal mine shut down, hired new workers.  Union boycotted mine.  Gibbs sued the union = fed claim.  Also had a state tort claim. Sued for violation of fed stat (1331). Tort claim shouldn’t be heard in fed crt (no diversity), but piggybacks on the fed claim. Hold: State claim can come in, pendent jurisdiction exists whenever there is a fed claim, and the relationship b/n that claim and the state claim permits the conclusion that the entire action before the crt compromises but one constitutional “case.” All part of one big case

a. Rule: State and fed claims must derive from common nucleus of operative fact (same fact, same transaction test)
i. If P’s claims are such that he would ordinarily be expected to try them all in one judicial proceeding, then assuming substantial fed issues, there is power in fed crts to hear them both
b. Don’t have to always let the state claim in – up to the trial judge
2. Owen Equipment v. Kroger (1978): Mrs. Kroger’s husband died, she (IA) sued OPPD who impleads Owen (IA). P amends complaint directly against Owen (Rule 14). Hold: Fed crt cannot hear Kroger’s second claim; not complete diversity.  Both Kroger and Owen from Iowa.  Should have originally named Owen as the D, trying to get into fed crt by suing OPPD.  (she’s cheating).
a. No longer complete diversity jurisdiction = no supplemental jurisdiction
b. Would have been fine except that complaint was not amended to direct at impleaded D.
c. If you could sue the impleaded party originally and there wouldn’t have been jurisdiction, no federal jurisdiction. Against forum shopping.
d. If jurisdiction is based solely on diversity of citizenship (1332), no jurisdiction over claims filed by plaintiff under Rules 14, 19, 20, or 24
i. Federal court doesn’t want to feel like you are tricking them into letting the case in.
ii. To use these, need Gibbs’ common nucleus of fact

3. Aldinger: boyfriend case. P loses job in Spokane b/c she was living with BF. Files fed civil rights claim, state civil rights claim. Looks like claims are intertwined, both rise out of same action. S. Crt won’t hear it. Same trans/occurrence can be defined lots of ways
Interpreting Supplemental Jurisdiction

1. Exxon Mobil Corp. v. Allapattah Services Inc. Rosario Ortega v. Star-Kist Foods, Inc. (2005): Class action where Exxon dealers sue Exxon Corp. Do all Ps have to meet the minimum jurisdictional amount, or just the named Ps? Hold: if you are rule 23 you can ride on the backs of some (but of course if you are Ps attorney you hope that everyone has at least a 75K claim). Also applies to Rule 20.

a. 912 CAFA (Class Action Fairness Act): purpose is to eliminate drive by class actions (everyone gets served fast, designed to increase the breadth of federal court power to hear class actions

i. to permit them to be removed more easily out of state court to federal court (§1332(d) – over $5M, etc., all manipulability by council (Ps find a way to create diversity & then Ds find a way to remove it).
Zahn case had required everybody to meet the jurisdictional amount.

b. Child files a claim after she was cut on a can of tuna. Trial court throws the whole thing out and App Court said that she, but not her family members, has a claim, no original jurisdiction if anybody does not satisfy requirements.

c. Dissent: legislative intent does not seem to support the text.Relies upon original jurisdiction.

State Law Claims with Federal Ingredients

1. Grable & Sons Metal Products, Inc. & Darue Engineering & Manufacturing (2005): Tax dispute & Mr. Grable hasn’t paid his taxes, so the IRS seizes his property & sells it. Darue Engineering buys it, and the two of them are competing for this piece of property. Grable has issues with IRS notice; Problems with notice are Constitutional in nature. Case gets removed to Federal Ct. Hold: Case is only removable if it could have been filed by the P in Federal Court in the first place
a. Federal nature of the complaint must appear from the complaint well-pleaded. A federal ingredient that triggers a major federal policy interest can be your ticket to ride. 
i. Federal issue inherent in Grable’s claim but no federal cause of action.
ii. Here there is a strong federal interest: a quick and prompt payment of taxes. It’s the rare title case that will get heard in Federal Court but because this is a big tax issue maybe there should be federal jurisdiction.
2. Merrel Dow Pharmaceuticals Inc. v. Thompson (1986): alleged that a child was born with multiple deformities as a result of a mother’s ingestion of Bendectin during pregnancy. One of five causes of action said this is a suit where the FDA had permitted a misbranding of a prescription drug. Argued negligent breach of federal labeling laws is a substantial federal ingredient. Hold: No federal claim.

a. Rule: Merely alleging a violation of a federal statute is not enough when Congress has determined that there should be no private, federal cause of action for the violation (does not state a claim arising under the Constitution, laws or treaties of the United States). 

b. Why does it matter to go to state or federal court:

i. Precedent

ii. The idea that federal courts favor Ds and state courts favor Ps

iii. Differences in jury tendencies in some jurisdictions

iv. Do we want state judges making federal law and vice versa?

Choosing the Law to Be Applied in Federal Court

1. RDA: Rules of Decision Act (1789): “The laws of the several state .. shall be regarded as rules of decision in trials at common law”
a. They didn’t have much federal law in 1789 so the statute said you lay the state rules on the federal courts and the federal courts apply state law.
2. Swift v. Tyson (1842): Tyson was fraudulently induced to purchase land without clean title and passed it to Swift, who finds out and wants recovery from Tyson.  This is in federal court, what kind of law does the federal court apply? (What does the RDA mean? Case law or legislative law?) Hold: law only includes statutory law and federal common law can develop.
a. State law only = state statutes
3. If there is no state law then federal court can create their own law: federal “common” law or federal “general” law. State judge-made common law does not fall within the concept of “laws” in the rules of decision act.
4. Black and White Taxi v. Brown and Yellow Taxi: Looked like they would loose under state law so taxi co reincorporated under law of other state to make diversity so they could use laws of federal court.
5. Erie Railroad Co. v. Tompkins (1938): (There is no federal common law) Overrules Swift because it is in conflict with the Constitution. Tompkins was walking alongside the railroad tracks and was hit by a railroad car door as it passed. Tompkins says he was a licensee but that under PN common law he is a trespasser. Depends on what law is used if this case is automatically dismissed. Tompkins files the case in NY Federal Ct. The place of the tort is PN.  Therefore there is choice of law question! NY courts possibly applying PN law. Trial & App courts: allow the verdict to stand, applying the law that says he is a licensee (not a trespasser). Should federal or state law be applied is not even a question in the briefs but the judges see a question & lift the issue out of the murky ambiguity and decides it without briefs. Hold: Part 1 = Swift Bad, Taxicabs case shows how Swift can be abused. Part 2: Swift is Unjust, the more the judges make federal law, the more they usurp the powers of the states and take them into the federal government. Part 3: Swift is Unconstitutional – Federalism, the court is acting wrongly in assuming additional powers not given to the courts in the Constitution 10A: “the powers not granted to the federal government are reserved for the states”
a. Concurrence (Reed): Constitutionality: uncomfortable and would rather make the case under the Rules of Decision Act rather than interpret the Constitution, would limit to interpretation of Congress’ Rules of Decision Act (to mean “all laws” = state case law and state statutory law)
b. In Context: Roosevelt New Deal Era: cutting back the powers of the federal government and giving power back to the states; in 1938 the FRCPs were introduced


Erie analysis:

1. Clash? Gasperini: if there is a way to avoid the clash with sensitivity to federal & state law, do it. If not, either:

a. Hanna: (1) REA & (2) Is it constitutional?
i. ? Under FRCPs

ii. FRAPs

iii. Federal legislation

b. Byrd: (1) State created right? if not, (2) balance interests (3) watered down York- outcome test

i. Federal common law/federal case law

c. And Twin Aims apply to all: Erie:

i. Avoid forum shipping

ii. Avoid inequitable administration of the law


6. Guaranty Trust Co. v. York (1945): The guarantee trust co was a trustee for these notes and got sued for fraud and misrepresentation by somebody who received a note as a gift. Class action suit as first instituted. Notes first issued in 1934 and suit instituted in 1942. State case. Question: apply NY laches law or use the firm SOL rule? Making a decision between procedural and substantive rules (If the difference is merely procedural the FRCPs apply). Substantive = if state law would change the outcome of the case, its substantive and state law applies. Hold: somebody comes in with a 12 year old stale case, it needs to be tossed.

a. New test: Outcome test If outcome is significantly/substantially affected, state law applies (to avoid forum shopping).
i. Danger of Forum Shopping: discrimination, constitutional violation, “For the same transaction in accident of a suit by a nonresident litigant in a federal court instead of in a state court a block away should not lead to a substantially different result.”

ii. This test is so flawed.

7. Bernhardt v. Polygraphic Co. (note): Under VT statute you can revoke arbitration, under federal arbitration act if you say ok to arbitration you cannot revoke under any circumstances. Hold: State statute substantially affects the action and would lead to a substantially different result.

a. Implies that arbitration law is substantive, but it’s very procedural as well, so this case is kind of a mystery…

8. Byrd v. Blue Ridge Rural Electric Cooperative, Inc. (1958): Affirmative defense was that the state workers comp statute prevented filing of the case. Question is who decides whether this goes under workers comp. Under SC law, if Blue Ridge were Byrd’s statutory employer, Byrd’s award would be limited to workmen’s compensation and he would not be entitled to sue Blue Ridge for negligence. Under federal law, it goes to a jury (under the Herron case- not under FRCP). Under York it would make sense to use state law because there would be at least a chance that there would be a difference in outcome. Hold: federal courts in diversity must respect the definitions of rights and obligations created by state law, but state law cannot alter the essential function of the jury as provided by the Seventh Amendment.
a. Part I: Do we have a state created right or obligation? (Is the state practice substantive? How do we know? Is it merely a matter of form and mode of enforcement?) Says that the case at hand is merely procedural.
b. Part II: If I apply the outcome test, we would look to state law, but we’re not going to do that.  “Bye bye to York and Outcome Test” instead applies new approach: Balancing interests: Federal Interest (Trial by jury protected by 7A), and state policies.

c. Part III: Narrow York to only whether there is a certainty that a different result would occur and says that here there is no certainty.

d. New Byrd test:
i. Is there a Clash 
ii. Is there a State Created right
iii. Need to Balance Interests (state & Federal)
iv. Is there a certainty?
e. Is Byrd still alive? 

i. Not much in Hanna, Byrd was sort of an easy case because it came out of a Constitutional interest (and anytime that’s balanced against anything, the Constitution wins)

9. Twin Aims: Discouragement of forum shopping & Avoidance of inequitable administration of the laws.

a. Why are the twin aims important:

b. For fairness & efficiency, Important policy reasons (Equal administration of the law, fairness, avoidance of forum shopping)

10. Hanna v. Plumer (1965): After a car accident, sued the at fault driver, but there is big difference in state & federal service laws (in hand service versus non personal mailed service) that affects SOL. If Mass. service is not found adequate there will be a different outcome. Plaintiff sued Defendant in federal court in Massachusetts based on diversity jurisdiction. Plaintiff served Defendant by mail pursuant to Rule 4(d)(1) of the Federal Rules of Civil Procedure. Defendant moved to quash the summons on the grounds that the Massachusetts service statute applied and it required personal service in order to be effective. Hold: FRCPs generally apply unless there is a Constitutional conflict

a. The adoption of federal rule 4(d)(1), designed to control service of process in diversity actions, neither exceeded the congressional mandate embodied in the Rules Enabling Act nor transgressed constitutional bounds, and that the rule is therefore the standard against which the District Court should have measured the adequacy of the service. The Rules Enabling Act (REA) says that Supreme Court can make procedural rules.

b. Conflicting rules for service of process.

i. Lex loci : apply the law of the site of the tort (or contract or corporation or whatever).
ii. 1950s/60s new theory- Interest Analysis: Which state is really interested?
iii. R 2d Conflict of Laws: enumerated list of factors to identify which state is most significantly related.
b. Choice of law must be connected in order to satisfy due process.

c. The law of the court you are in will often determine who wins. 

11. John H. Ely, The Irrepressible Myth of Erie (1974): Analysis of how Hanna & Erie interact

Procedural Clash? Federal Law Versus State Law
 
Removal: Forum Shopping in Reverse
1. Removal deals with where the case may be heard
a. Important in forum shopping

b. Removal = squirmish not a war (not dispositive of winning/loosing)

c. Metaphorically, the file is sent to federal court

i. If the P doesn’t like the removal, P can move to remand.

ii. If P looses, that's not a final order (& P can only appeal a final judgment)

2. Only Ds can remove

a. What do Ds have to fear in state court: bigger settlements in state courts because there are more sympathetic jury members, Federal Courts have broad rules of discovery (some states do too some don’t), summary judgment more difficult, §1407 (MDL) permits aggregation of non class actions with similar cases filed in different districts

3. All Ds may seek removal, local defendants may not remove

a. “Add a local defendant” tactic: So if you are OR v. W, P can add a OR D so that the Ds cannot remove. 

i. Of course, P needs to find a D who is connected, the basis for the claim must not be too tenuous. Removal in diversity cases: easy- item could have been brought in Federal Court.

b. Some cases are NOT removable

i. Ex: railroad cases, Jones Act (shipping) they stay in state court & cannot be removed

c. File a petition to be removed within 30 days


4. In federal diversity actions, whose law applies?

a. By definition, “diversity” means ignore federal law. But things are not that simple.

b. In early FRCP history the Supreme Court applied more state law.

c. the FRCPs are designed to affect outcome )Hanna)
i. So York outcome test doesn’t make any sense

ii. FRCP is supposed to make the trial simple, fair, and just. Which affects the outcome.

iii. Byrd: introduces a balancing test in part II: weighing interest of states versus federal. In Byrd the interest was a constitutional question so federal interest was heavy. 

5. Stewart Origanization v. Ricoh Corp (1988) (note): Forum selection clause. Filed in Alabama, who doesn’t like forum selection and will find a way not to apply it. Federal law under 1404 has statutes otherwise.
6. Jinks v. Richland County (note): If a court is fooling around with a SOL, the SOL is tolled. Question: is this legislation trampling state rights? Can the legislation apply because if it does the state law is ignored. Justified it with the Necessary and Proper clause. How can you say there is a N&P clause from a textual standpoint when we’re dealing with article 3? Maybe if congress has a N&P clause the co-equal branches like the courts ought to have an implied N&P clause (structural equivalency)


7. Burlington Northern Railroad Co. v. Woods (1987): Federal rules are to be applied if the rule represents a valid exercise of Congress’ rule-making authority. Rule 38 of the Federal rules makes it more discretionary (appeal must be frivolous to justify award of damages & costs) Issue: is there a clash?  Hold: Yes there is. If you can't tell if its procedural or substantive, its procedural. Can't mess with substance under the guise of being procedural.

8. Sibbach v. Wilson (note): Rule 35 physical examination rule (that's very personal). States really didn’t like this rule; Hospitable pro-rule interpretation


9. Klaxon Co. v. Stentor Electric Manufacturing Co: (choice of law rules are substantive because they affect outcome) Hold: In diversity cases, federal courts must follow conflict of laws rules prevailing in the state in which they sit.

a. The prohibition in Erie against federal courts doing independent determination of substantive general law extends to the field of conflict of laws. 

b. The conflict of law rules must conform to those prevailing in the state in which the federal court sits. 

i. Otherwise, the accident of diversity would disturb the equal protection clause between state courts and federal courts that sit across the street from each other. 

ii. This is necessary for uniformity.

c. Conflict of law, choice of law rules, are substantive. And the federal courts must apply the choice of law rules of the state in which they sit.  Because the choice of law rules have a mighty impact (they are substantive, they are state created rights).

10. Walker v. Armco Steel Corp: Carpenter is hurt by a nail gun in OK and issue is whether he’s filed on time. OK law has commencement at service but under FRCP rule 3 the case begins upon filing (big difference, says if D automatically wins or not) Just like Regan case. Why did they take cert? To fool around: Looked like a big conflict, but there is no conflict here. Hold: FRCP does not address SOL, and therefore there’s no conflict. 
a. If there is no conflict then both rules can apply.
11. Gasperini v Center for Humanities: Photographer/reporter sent 300 slide transparencies to the Center for Humanities, who used them but then lost the originals. He sued to recover damages. NY rule for reviewing award of jury trial may conflict with the federal standard under the 7A.  At trial, Gasperini wins, gets a good verdict, but 2nd Circuit has a rule that seems to conflict with 8A. Hold: No conflict. 
a. NY Rule: Verdict can not deviate substantially from reasonableness (taking power away from a jury and giving it to the judge). 
b. 7A: Courts cannot disturb an award unless the amount was so exorbitant that it “shocked the conscience of the court” (a higher standard of review, under federal law more difficult to alter jury awards).

c. Dissent: Scalia dissents saying you can't apply both rules, if there is a clash need to look at rule 59 (grants of new trial). 

12. Multi-District Litigation (MLD): Sometimes cases are consolidated under §1407
a. The last thing a judge wants to do is apply state law for each of the 50 states
b. Still good law, but means judges have very little power to create one law once an action gets MDL’d.

i. Ds love this because they can tie up the case in knots and delay forever figuring out the correct law to apply: must apply the law of every state or else violate Erie.

“Erie in the Trenches” Determining State Law 

1. Mason v. American Emory Wheel Works (1957): (What to do when the state’s highest court has not spoken) Person injured by an emery wheel. P sued in RI after an accident in MI. In diversity suit, federal court applied tort law regarding whether privity is necessary between manufacturer & injured consumer of a product for products liability. Technically, MI had a harsh rule requiring privity. But the last word from the MI Supreme Court was really old & there is more recent dicta saying that if the court was to review the question again they would likely go the other way (as most jurisdictions had). District court said only on point case is old and says that privity is required = dismissed case. Hold: the on point case is old and the state has more recently in dicta indicated an updated opposite direction, and reversed.

a. The court puts itself in the shoes of the MI court, b/c in tort the court applies the law of the place of the injury.


The Converse Erie Problem

1. At state court, we apply state substantive law and state procedural law. 
2. Converse Erie problems is really weird: it’s applying federal law to state cases (not diversity cases).
3. Dice v. Akron, Canton & Youngstown R.R. (1952): Railroad foreman was injured while riding on the tracks. P files a FELA case. ER says that he signed a complete settlement agreement. Issue: Does a valid settlement agreement exist? Ohio district court applied Ohio law to a case involving the Federal Employers Liability Act. Supreme Court says that federal law should apply here. The clash: Under Ohio law: Judge decides - a man of ordinary intelligence is bound by a signed release even if it was fraudulently obtained.  Under Federal law: A jury decides this question. Hold: Even though its in state court, the Supreme Court says that federal law applies.

a. This is an issue of federal law that should be decided by federal court, Congress made it clear that they want a case like this to be subject to federal law.

i. FELA cases are not removable. (like jones act cases), so need to apply federal principles to achieve uniformity.

b. Dissent: a state is under no duty to treat actions arising under the Act differently from the way it treats other local negligence actions.

Trial

Federal Common Law 
1. 4 types of Federal common law:
a. Cases where the state is a party

b. Maritime law cases

c. Federal proprietary interest cases

d. International law/foreign relations cases


What is a “Federal Proprietary Interest?”
1. Clearfield Trust v. United States (1943): (Creates category of federal proprietary interest) Stolen check that was mailed, but not received by its intended recipient. Cashed at JC Penney's, who used Clearfield trust as their bank. US gvt didn't tell any of the involved parties it suspected forgery until 8 months later. US sued Clearfield for endorsing the check, but was dismissed because under PN law the case had been unduly delayed. Hold: PN law does not apply; state law does not apply to the rights and obligations of the United States.

a. Rule: When application of the law requires a determination of the rights and obligations of the United States arising from a federal source of law, the Erie doctrine does not apply. Federal courts must interpret federal law to determine the legal and factual issues of the case.
2. US v. Kimball Foods (1979): (narrows what is federal proprietary interest) About two competing security interests in the property of O.K. Super Markets, Inc., asking do liens obtained by federal agencies take precedence over liens by private entities? Hold: Chose to adopt state law; uniformity was not of great importance in this case, and didn't want to upset the intricacies of state law. (Balancing state and federal interests).
a. Rule: When there is little need for a nationally uniform body of law, state law may be incorporated as the federal rule of decision.  
b. Opposite of Clearfield decision

3. O'Melveny & Myers v. FDIC (1994): Judicial lawmaking is inappropriate absent a significant conflict between some federal policy or interest and the use of state law

4. Boyle v. United Technologies Corp (1988):

a. While the court is hesitant to impose federal common law in general, in this case it's found that military contracts is a “uniquely federal interest” and thus federal law preempts state law

b. Dissent: This should be left to congress – if they wanted it to be law, they'd pass a law

5. Kamen v. Kemper Financial Services (1991): Somebody wanted exception allowed under state not federal law. Declined to displace state law because impede the purpose of the federal law.
a. If applying state law doesn’t impede the purpose of the federal law it will not be displaced.
b. “A futility exceptions does not impede the purposes of the Investment Company Act”
The Phases of A Trial

1. Jury Selection
a. In federal court it takes no more than an hour. In state court can take a day or two.
b. Fast is just as good as slow in making an impartial jury.
2. Opening Statements
3. The Presentation of Evidence
a. Exclusion of evidence (Brunet’s old boss said: never object. Looks like you’re trying to hide something).

4. Argument
a. Motion for Judgment as a Matter of Law (directed verdict) If other side must prove A, B, and C, and there is no proof on C whatsoever, say to the judge: “there's no way a reasonable jury could come to a different outcome.” Usually died, but “you’re invited to take this up later” = hint hint I like your case

5. Instructions
a. Statements of the law, “comic book style,” Feed the jury understandable terms.
i. Simplistic bulletpoint summations of the law fed to the jury in simple understandable terms
6. Jury Deliberation and Verdict
7. Post-Trial Motions & Judgment
a. Motion for Judgment Not Withstanding the Verdict (renewed Motion for Judgment as a Matter of Law)
b. Motion for new trial (Where there’s been a (giant unfair) procedural error

i. Where the verdict is against the weight of the evidence

1. In general, the judge cannot weigh the evidence except here

ii. Since there was a provision like this at common law, it is constitutional (probably)

Seventh Amendment Right to Jury Trial: “Right to Trial by Jury Shall be Preserved” 
1. Its hard to freeze procedure in 1791 so we ought to make some changes.
2. “Shall:” pretty strong language
3. “Preserved:” is this asking us to do an exorcism of trials in the 1700s?
a. Preserves right to trial by jury as it existed at common law 
b. Thomas says that that word cements procedures, bolts to the platform of procedures we had in 1791.
4. Do we want to freeze frame problems in procedure by constantly looking back to those we had in 1791? 
a. That sounds great but 7A does say you SHALL if you got it then and it says that no fact shall be examined which really sounds like it conflicts with RJML (constitutionality of jML after verdict).

5. Equity Systems
a. To provide remedies where damages in suits at law were inadequate.
b. Injunctive decrees (where money is inadequate)
6. Beacon Theaters, Inc. v. Westover (1959): Fox wants declaratory relief against Beacon. Beacon came in with their own movie theater & wants to show movies that Fox had a monopoly on. Involving a drive-in movie, drive-ins over the years were given first run garbage movies and good movies late. Reverse cause of action: P saying we haven’t done anything wrong & wants a jury trial because: its little against big (little vastly prefers a jury). Judge Westover tried to separate this case into two cases (one at equity (no jury) and one at law (with jury).  Hold: the judge decided the equitable parts first, so the jury was not really given its day in court. Court doesn’t mind bifurcating cases into several parts so long as this effect doesn’t occur.
a. New Rule: if you have legal issues (jury issues) plus equitable (non jury, judge issues) you can keep them separate, but jury issues go first.
b. What makes a claim legal as opposed to equitable? Mostly the relief sought
i. Law: Jury, remedy = dollars, declaratory judgments can also be tried by jury

ii. Equity: if there is no adequate remedy at law (damages wont work) and suffered serious injury (both mystical incantations of legal jargon, magic words need to be said). No jury, Injunctions (TRO, Preliminary Junctions, Conventional (vanilla) injunctions (go to judge)), Quiet title, Specific performance (court order to perform a contract), Ejectment 

7. Dairy Queen v. Wood (1962): Dispute between franchisor and franchisee. Plaintiff sought several types of relief, including an injunction and an accounting for money damages. Hold: even though the claim for legal relief was incidental to the equitable relief sought, 7A required that the issues pertaining to that legal relief be tried before a jury, because the primary rights being adjudicated were legal in character. 

a. Rule: legal claims must be tried before equitable ones and before a jury if the litigant so wishes.

b. Seems to say you look issue by issue on whether the case should be assigned to jury trial (question by question issue by issue bifurcated trifurcated trial split into parts)

8. Semtek International, Inc. v. Lockheed Martin Corp. (2001): Breach of contract claim. P filed in CA state court, D moved to Federal Ct, dismissed there b/c barred by CA SoL. Then P files in MD state court, which has a longer SoL. P should have just filed in MD in the first place, MD state court dismisses on res judicata grounds (treats the federal order as if it were on the merits). Hold: dismissal on the merits of claims as untimely under California law did not preclude Semtek from asserting its claims in a different state court forum. 

a. Concern: Wants to avoid forum shopping & the inequitable administration of the law (unfairness)

i. Cites erie, hanna, guarantee trust :  all discuss twin aims
ii. Otherwise there will be incompatible and differing judgments between states & between state/federal, sometimes differing state laws frustrates the goal of uniformity.


9. Shady Grove v. Allstate: The Clash is about rules on class actions. NY law: doesn’t let you bring a class action in this type of case. FRCP Rule 23: does. Hold: there is a clash, opinions are badly split

a. Scalia says there’s a clash and FRCPs apply, but that this case will produce forum shopping Applying federal law because it should be applied, but it will lead to forum shopping!
b. Ginsberg is more sensitive: Federal Rules “with moderation in diversity suits to accommodate important state con- cerns,”

c. Twin aims are MIA. We’re getting weird idiosyncratic cases now.

10. Katchen v. Landy (1966) (note): Alleging bankrupt had done a deal by assigning assets to someone else before the bankruptcy occurred. No cheating under bankruptcy legislation. Claimant sought a jury trial, saying if he had not filed bankruptcy the trustee would have been forced to sue him and they could have had a jury trial. Bankruptcy law doesn’t say anything about jury trial.

a. Chapter 11: big corporations go bankrupt, declare, and reorganize and move on

i. If process involves a lot of money, appointment by judge of trustee in bankruptcy (rep of US seeking orderly administration of debts)

b. Clean up doctrine: for efficiency reasons a judge should decide things that otherwise should be decided by a jury. (That seems wrong! Efficiency does not trump the constitution). 


11. Ross v. Bernhard (1970): (Three part test to determine legal/equitable nature of an issue) Derivative suit: shareholders (as P) suing the corporate directors alleging that they breached their fiduciary duty (probably that they sold their shares using insider information). Reaches a pro-jury result (even if the complaint looks like its not going to get to a jury, you can have one). Hold: the heart of the suit (whether the directors did anything wrong) goes to the jury.

a. How to determine the legal nature of an issue (footnote 10):

i. The pre-merger custom /traditional, historical test

1. with reference to such question (the legal nature of an issue)

2. Merger occurred in 1938 with passage of FRCPs (rule 1 merges law & equity and makes every judge a judge of law & equity).

ii. Remedy sought

iii. The practical abilities & limitations on juries (No exception for complexity)
b. Derivative suits:

i. Are kind of like class actions by shareholders: They become self elected rep members of the class, its almost like the shareholders are the corporation because they are do-gooders watching out for the good of the corporation.

ii. Derivative suits usually do not receive a jury trial

c. Sometimes most conservative judges are the most supportive of extending the right to jury.

12. Curtis v. Loether (1974): (The Seventh Amendment entitles either party to demand a jury trial in a civil rights action) Curtis (brought a civil rights action under Section 812 of the Civil Rights Act of 1968 (Act) claiming that Loether and others who were white refused to rent an apartment to her because of her race. Modern civil rights statute, P claims discrimination against the seller. What to do about this modern statute? Who wants a jury trial? The potentially bad guy who has possibly discriminated- If somebody is outnumbered, they don’t want a jury trial, they want the protection of a judge. Hold: 7A entitles either party to demand a jury trial in a civil rights action.

a. Cause of action is similar to a tort, a common law cause of action that gets a jury trial.

b. If you start to ask for legal rights & damages you get a jury trial.

c. Precedent: Jones & Laughlin 

13. Tull v. United States (1987) (note): The US (P) filed a civil suit for discharging fill material into wetlands in violation of the Clean Water Act, seeking over $22 million and injunctive relief. Hold: P’s claims are analogous to common law actions for public nuisance and actions in debt and are therefore entitled to trial by jury. If an equitable claim is joined with a legal claim, the right to a jury trial remains. The right to jury trial was improperly denied.

a. Rules: The 7A preserves the right to a jury trial on the merits in actions that are analogous to suits at common law. For cases in which the 7A mandates the right to a trial by jury, the Seventh Amendment does not mandate the right to a jury trial for the determination of civil penalties.


14. Markman v. Westview (Note): (In patent cases you get a jury) P sues an infringer, dry cleaning inventory patent. 2 issues: (1) what does the patent say/mean/what is the breadth or narrowness of it – question for judge (2) has the D infringed – question for jury. Hold: the construction of a patent, including terms of art within its claim, is exclusively within the province of the court. Justice Souter wrote that "judges, not juries, are the better suited to find the acquired meaning of patent terms."

a. Important question gets decided pretrial by judge and makes a huge difference in how the case is decided at trial. 
b. Divided tasks between judge & jury on expertise:
i. Judge= good at reading statutes and deciding law

ii. Jury = good at seeing people sweat, deciding issues of credibility, who is lying.


15. Lavender v. Kurn (1946): Haney was killed, his theory is that the railroad was negligent (that a mail hook was sticking off the car), (Kurn says he was murdered but his diamond ring was still there and there was no evidence of a fight or weapons). Trial: for Haney, App: for Kurn. Hold: For Haney, FELA bends over backwards to find for Haney

a. FELA: Just applies to transportation, particularly railroads

i. Wanted to protect workers, compensate them & decrease quantum of proof required

1. Standards of rigor lacking, easy cases to win for P

ii. Could have been a freak accident

b. This is a reasonable jury could find for the nonmoving party (if that exists, case should go to the jury).

No Right to Jury Trial in Statutorily-Created Administrative Proceedings

1. Congress is in a power position and may by creating a statute essentially avoid affording a jury trial (implicitly or explicitly)

a. Atlas Roofing Co (note p 581) says there is a difference between public & private rights: 7A does not prohibit Congress from not affording a jury trial in cases in which public rights are being litigated

2. Administrative Agencies: Land of no jury

a. All congress needs to do is pass a statute and delegate it to an agency and voila no jury

b. Not consistent with historical test but consistent with modern thinking!

i. If juries are expensive and slow, just cut them out

ii. Constitutional to create a separate administrative agency to avoid the nasty jury trial.


2. Galloway v. United States (1943): Galloway was a soldier in WWI and filed suit to seek benefits for total & permanent disability under insanity as of May 1919. Hold: Supreme Court says nope. No way a reasonable jury could hold for Plaintiff.

a. We want to find any evidence that he was totally disabled.  We are looking for simply a rational way the jury could have interpreted the evidence in favor of the non-moving party. 

b. Dissent: the court reexamined testimony & weighed the evidence, when that is the jury’s job. 

Post Trial Motions 

New Trial 
1. Requires:

a. Gross procedural error

i. Impeachment of jury verdict is conceivable but very difficult with this high threshold

ii. It takes a lot to overturn a verdict and enter a new trial

iii. Ex: admitting evidence that should not have been admissible; rule 403: the evidence must be credible and reliable; bailiff totally rushing the jurors to decide. 

b. A verdict against the (great) weight of the evidence

i. A judge can weigh the evidence here (not in summary judgment)

2. New trial existed pre-1791

Renewed Judgment as a Matter of Law (JMOL/RJMOL/JNOV) 

1. Jury enters judgment for P and you as the D move for renewed judgment as a matter of law

a. Earlier you must have moved for JML or else you can't ask for RJML

b. Because supct said at turn of century RJML is unconstitutional (asking jury to forget the verdict they just rendered) without preserving the objection

2. Standard: there is no way a reasonable person could come to decide in favor of the non-moving party

a. Used to be slightest doubt test

3. Language

a. Judgment as a matter of law = “federal court”

b. Directed verdict = “state court”

c. RJML = not latin for JNOV


4. The Intersection between JMOL and motion for new trial

a. If you lost at trial, you have do something about it

i. File motion for (a) new trial and (b) RJML

1. If court grants RJML they also need to rule on new trial

2. And if RJML what’s almost always going to happen is to grant new trial, easier to say the verdict was against the weight of the evidence than to say nobody could have reasonably decided such a thing.

ii. If court reverses on RJML the other side can request a new trial. RULE 50

1. Motion for new trial can be filed by the verdict winner.

a. So the winner of the case can file for new trial, trial on all issues of the case. 

b. They would only do this if the other side moved successfully for RJML.

2. Judge must rule on both things. 


5. Rule 52 - Bench trials: 

a. Says the judge needs to make findings of fact & conclusions of law on the issue of the case

b. If nobody requests a jury trial, you don’t get one (but all you have to do is note it on the pleading if you want one)
c. Often complex cases: antitrust, environmental, securities
Remittitur & Additur

1. Remittitur: Motion filed by the verdict looser seeking a reduction in damages or, alternatively, a new trial

a. Judge wants to discourage new trial

b. Damages are remitted (latin = reduced)

c. Claimed to be unconstitutional, unknown at common law

d. Popular with defense attorneys

i. Sometimes very large damages are reduced.
2. Additur: Verdict comes in and is too low

a. Play lets make a deal

b. Supreme Court says you cannot add to the damages but it is unconstitutional to add to them.

i. If jury gave verdict of $500K you can't have 700K.

ii. If the jury gave $500K, that approves inherently a $300K verdict.

iii. Bizarre.

c. Its OUT (except several state courts say its IN). Since states can interpret their own constitutions, we see some existing use of additur but not in the federal courts.

3. Burden Shifting and Substantive Policy
a. Substantive law:

i. Places a proof responsibility on P as part of the Prima facie case that's part of the case.

ii. In the case of affirmative defenses, the prima facie burden in placed on the D to come forward and advanced forth on a particular issue.

b. Substantive policy sometimes shifts burdens for you.

i. Examples employment discrimination:

1. P must show discrimination as prima facie case 

2. D must show reason action was not discriminatory as prima facie

3. P must show why that reason is just pretextual (made up)

c. Allowing a jury = JML denied


4. Guenther v. Armstrong Rubber Co. (1969): A tire exploded and injured P, and sues Armstrong because it was an Armstrong tire. Issue of fact whether the tire was a whitewall or blackwall, P thought it was a blackwall.  P wins, should we take away the verdict? P was out of it, we’re not going to hold that against him. Hold: Judge thinks it should be left to the jury; There was a probability that the tires were made by D and that created an inference by the P that the D was responsible, but probability is not enough, its not necessarily real.
Appeals

1. 28 USC §1291 Final Judgment: Only final judgments are appealable

a. “Resolve the case on the merits and leaves nothing left to be done but execute the judgment” (Cobbledick, Katlic)
a. Exceptions:

i. Collateral Order Doctrine

1. Cohen, Will v. Hallock - A giant exception

ii. Idea of severability - Severing part of a case that is final and appealing that

iii. Can redefine what final order is (Hickman)

iv. Rule 54

v. Writs (Almost never hardly ever)

vi. 1292(b) (possible. maybe)

2. Scope of review
a. How hard is the appellate court going to work (not as hard as the trial judge)

b. On factual issues, will be deferential to trial court
i. Because the trial judge saw all the witnesses live in reality 
ii. Most scholars prefer to defer to the jury
iii. If there is some substantial evidence supporting the verdict, the appellate court has to reverse 
c. On legal issues, no deference to trial judge 
i. The scope of review becomes de novo (will review on errors of law de novo)


3. The Value of Appellate Review

a. Appeals are not constitutional, no right to appeal

b. Why do we have appeals:
i. Too much power to judges (big egos)

ii. We need a way to correct error (safety valve)
iii. Appellants succeed less and less 

c. Roughly 50-60% of cases are decided in “not for publication decisions” today.
i. Have very little precedential value.
ii. Doesn’t let the public see how the law is developing
4. Quackenbush v Allstate Insurance Company (1996): State of CA was acting as trustee for Mission companies which was being litigated. D removed to federal court. State seeks to remand back to state court. On the merits (abstention).

a. Abstention: numerous types. Basic idea is the federal court has subject matter jurisdiction but will abstain, purposefully but out and decline SMJ: If the state court is in a better position to decide, if there’s a significant state interest.

i. Problem with abstention: denying access to courts and if you deny access to courts you interfere with due process and that's unconstitutional.

5. Moses H. Cone Memorial Hospital v. Mercury Construction Corp. (note case): Contract, arbitration disputes.  No true final judgment but allowed appeal. Doesn’t sound final, but how is there an appeal? Decision falls on a small class, severable from the larger broader case, Surgically excise a piece of the case that seems final: Independent, practical consideration, too important to deny review.

a. Collateral order doctrine: Statute says you only get to appeal if there’s a final judgment

6. Will v Hallock (2005): U.S. Customs Service agents investigating a child pornography website raided Susan and Richard Hallock's residence and seized several computers. The Hallocks were cleared of any guilt, but the computers were damaged beyond repair. Hold: no jurisdiction to hear an appeal under the collateral order doctrine. 
a. Only orders that cannot be "effectively" reviewed after a final judgment can be appealed before the close of the trial. 
b. Essential to this determination is the importance of the interest at stake. Said there was no "greater importance than the typical defense of claim preclusion" in this case, and it therefore warranted "no immediate appeal of right as a collateral order."
The Mechanics of Taking an Appeal

1. Need notice of appeal (notice to appellate court that you are appealing)

a. Must be filed on time

b. What happens if you misfile: Unless you perfect your appeal you have no right to appeal

2. May be requirement of a bond

a. To secure the impact of the judgment below

b. Comes up in equity, injunction cases

c. Bond will protect the winner below

d. Texaco v. Penzoil: Texaco tried to buy Penzoil but didn’t do it right, needed a bond to secure the judgment, bond had to be $11 billion!
3. Need a brief

4. Need oral argument 

a. Oral tradition in articulating argument, starting to go away in civil motions, see less than you used to

b. Many summary judgment needs to make a motion for oral argument

5. Need to file record (judgment of the court below, transcript, etc.)

a. Sometimes encouraged to work with opponent on creating a joint record

6. Malpractice (Time deadlines are the hardest, comes up in SoL & appeal deadlines)


Discretionary Review and the role of the District Court

1. Patentee v. Infringer

a. Infringer wants DJ of invalidity

b. Has the D infringed

c. Is the patent valid

i. Need to look at the patent

d. Patent claim compares what you told the judge to reality

i. Issue of law for the judge because the judge is good at it (Markman)

2. Nystrom v. Trex, Inc. (2003) 1058 

a. Did the judge do right? Discretionary review in the role of the district judge.
i. Gave three possibilities:
1. Pre-trial Markman hearing
a. Like summary judgment but you take live evidence
b. Holds against Nystrom, holds patent invalid & unenforceable as to some of the claims (1-17).
2. Dismissed.
b. Couple of ways it could have gone up. 28 USC §1292(b): Calls for dual appeal; If trial judge made a mistake, would advance things to let the case go up under 1292(b). Lack of SMJ, lack of PJ are not final orders. 54(b)
Appellate Review of Judicial Findings of Fact
1. Bose Corporation v. Consumers Union of United States, Inc. (1984): Bench trial not jury trial. Has factual issues and big picture legal issues. Once it’s appealable, what is the scope of review? Two issues: What's the scope of review on fact? What's the scope of review on legal issues? Much more serious look at the matter when there is a hot legal issue. Any issue of law = de novo aka free review. Clearly erroneous issue is perfect for abuse of discretion rules, like all the may rules

a. Rule: Divide the universe into “De novo review” & “clearly erroneous”
b. What does clearly erroneous review mean? (Rule 52(a)): Clearly wrong, Deferential to the trial judge

2. Pullman v. Swint  Was there discrimination? 52(a) requires that findings of fact not be set aside unless clearly erroneous. Essentially a question of fact, finding of ultimate fact. App court reverses not deferring to trial court. But Supreme Court reverses because app court should defer to trial court on a pure issue of fact subject to 52(a). Subject of law, mixed law, engage in heavier review. Review light for pure fact.

Alternative Dispute Resolution (ADR)


	
	2 Track
	Mediation Phases

	Arbitrate
	A. war (FRCPs)
	Pre-hearing

	Mediate
	B. Arbitration
	Opening

	Negotiate
	C. Mediation
	Caucusing

	
	D. Court annexed mediation
	Closing

	
	
	



1. ADR is Imperfect, asymmetric information
a. The substantive law in ADR is secondary. Because there is no judge, just an impartial party there to make a deal. Maybe the laws are there to help Ps and if they trade off in the sort run the legal protections go out the window. Without substantive law or a truly impartial mediator, must be a reason they want arbitration. Essentially contracted out of the legal system.
b. Power disparities: Repeat players versus rookies
c. Every federal court must have one or more of these ADR techniques available to the litigants.
d. Litigators need to know ADR because that’s what they typically do
i. Some subject matters are better suited for mediation: Divorce, Employment disputes sometimes (the business equivalent of divorce), Small business breakups (In fact, almost everything works well for mediation).
e. Rules of decision
i. Trade usage expertise: Custom rules, arbitrators don’t even have to be lawyers
ii. Choice of law: You can put choice of law clause in arbitration claim
iii. Fair (equo de bono)
1. Arbitration should do whatever is fair and right
2. Lots of discretion
3. Very narrow scope of review
4. Courts will not correct mere errors of law
5. No constitutional rights in arbitration
2. FAA: Federal Arbitration Act
a. Business to business arbitration
b. Courts shall enforce agreements to arbitration, except state attacks on arbitration may apply
i. Adhesion, unconscionability, etc… 
c. The more information we have, the less likely we are to go to trial
i. As we get more perfect information, we make quality decisions
ii. If you know who will probably win, you settle
3. Court annexed mediation: a neutral expert is hired to get inside the case and make a determination of how they think it will come out.
4. Judicial Mediation: Giving the case to the colleague down the hall who is good at mediation
a. Judge A can try to settle her own cases 
i. More inquisitorial, judicial activism: there is a problem, if you mediate your own cases
ii. Though of course judges send signals all the time that they think the case is weak.
5. Court-Annexed Arbitration: most used of ADR procedures
a. Right to jury trial questions for all of this! We are loosing our jury trials: Many people think we aren’t sending enough civil cases to jury trial, but  ADR is quicker and cheaper dispute resolution
6. Rent a Judge: 15 states have statutes that permit retired judges to try cases. Cuts the queue of trial clog
a. JAM in Orange County: Charges $400 - $500/hour, 275 retired judges do this, Voila in 2 months you’re done, If you rent a judge you get to pick the judge, The court system doesn’t like it (until they retire at age 55 and join it). Can get a jury too but people usually do not.
b. Problems with hiring a better judge: Dispute belongs to the disputants, Two tracks of justice: Expensive kind for people who can buy a good judge & cheap kind of people who have to wait
Mediation

1. Can happen before or after the case is filed.
2. Just negotiating, mediator tries to enrich those offers.
3. Must be party control and party self determination
a. If you listen too much to the mediator, you cede control and let them decide the case
b. Transfer of power in litigation & arbitration is not present in mediation
i. If you don’t like what they say, who they are, you can leave.
c. Empowers the participants to do what they want to do
4. Critical there be neutrality
a. Mediator must disclose potential conflicts of interest.
i. But less essential maybe since you are not making a judgment/determination.
ii. What if the mediator is really into getting the case to settle?
1. Some mediators are evaluated
a. Evaluate strength/weakness of the case
b. Muscle mediation
c. Muscle your way to agreement
2. Some mediators are facilitative
a. The Harvard school of ADR
5. Mediation requires trust

a. Without trust it’s merely negotiation. Need to trust the mediator.

b. How do you create trust? Listen, subject matter expertise, be a filter…

i. Listening Under Pressure 

1. Better to meet with everyone at the same time

2. Caucus = meet separately with the parties

a. Divorce mediators rarely caucus

i. Try to keep everyone in the same room at once

ii. That way both sides hear the other side & hear what the mediator says

iii. Everyone needs to listen!

ii. Subject matter expertise

1. Not necessary, but helps

iii. Filter information honestly

1. Receives information, filters it with substantive law & honey, and passes it along to the parties.

2. Confidentiality

iv. Prior Experience

1. If you are a repeat customer, you might already trust the mediator

2. Don’t necessarily rule out a mediator the other side already used, if they like the mediator because they trust them.

1. Prior experience with a party must be disclosed.
Arbitration

1. Subordination of law in arbitration

2. Court system lays the law neatly on the fact situation, but arbitration/mediation as private (secret) form of disputing where parties are renting a neutral doesn’t always have to follow the law.

3. Need consent to arbitrate but its only a major theoretical obstacle.

c. Courts must enforce contracts to arbitrate

4. Brunet is NOT a fan of consumer to business/purchaser to business arbitration

5. Likes: business to business arbitration

d. Where there is custom, usage of trade, experts

e. Peerless case

f. Perfect! A wonderful way to decide disputes, don’t need a judge, its quicker, cheaper, trusting (trusts the arbitrator).

g. Joint ventures in international trade almost require arbitration, something like this to cement obligations and avoid one another’s law.

i. Ex: Intel in India

1. Americans don’t want to use Indian system

2. Indians don’t want to use American system

ii. NY system: if it gets into either nation’s courts, the court throws it out (subject to a few exceptions).

1. If you want to have choice of law, you contract it.

iii. Until recently China had a law that only Chinese arbitrators could be involved with issues in China, and only applying Chinese law. Until like 2 years ago.

6. Model state arbitration act is great but it only applies if there’s no interstate commerce.

7. ATT case: arbitration agreement said that I agree to arbitrate without class action.

a. Supreme Court sees a federal issue.

8. Pleva v. Mensing 

a. Whether the FDA has preempted private damage suits for mislabeling. 

b. Trial judge threw out on 12(b)(6) - Kind of an Iqubal case 

9. Tort case but on a civil procedure issue.
Arbitration Hot issues: Preemption, enforcement, consent. In arbitration the P is the claimant, D is respondent, the judgment is the award. 

10. FAA: Says the courts shall enforce agreements to arbitrate

a. Casarotto case: Casarotto was a franchisee of doctors associates inc (Subway). MT says you can have an arbitration clause, but it must be on page 1 in big print.

i. Requiring a little more disclosure to achieve legitimate consent.

i. Says that it frustrates arbitration, puts arbitration on an unequal footing: states cannot legislate solely about arbitration – must be part of an evenhanded scheme.

ii. Preemptive.

iii. Supreme Court has a love affair with arbitration.

iv. Is state law an obstacle? (hines v. davidowitz)


11. Cole v. Burns: Enforces arbitration clause in this case. Fees: OR has said the fees (like $300/hour) are unconscionable (this is a minority view in the circuits). Should there be a black letter rule that employee should be prohibited from having to pay for arbitration if their employer unilaterally can force arbitration.  Should you have to pay for justice? In a union context you don’t.
a. Philips v. Hooters referenced in this case: one day she goes to work & there’s a new contract with an arbitration clause saying for any new raises or continued employment you have to sign it. Under FAA the court can affirm or stay lawsuit pending arbitration. Hold that this messed up arbitration clause was a breach of good faith & dealing. 

b. When you keep things out of court you avoid the jury, so usually you avoid punitive damages.

c. Best thing for business community: you do it in secret. 

Things that Should Not Be on the Exam

Notice: Constitutionally Required
1. Mennonite Board of Missions v. Adams: Didn’t have the complete address, only name & county.

a. Due diligence: P must be diligent in seeking the correct address of the D. 

2. Mullane v. Central Hanover: A scheme of trust stuff at banks & wanted to make more efficient their trust management. Got something passed where they could combine small trusts to big trusts. State required a periodic court blessing-so an action would be brought by the bank (trustee) in probate court seeking judicial approval of the trust administration. Notice must be reasonably calculated under the circumstances to give the party notice of the proceedings. Bank needs to notify an interested party or else it’s not a fair lawsuit.

a. The standard: Notice reasonably calculated under all the circumstances to apprise interested arties of the pendency of the action and afford them an opportunity to present their objectives.

b. Unless they are missing or unknown, if you’ve got their names & addresses you must notify by service.

3. Jones & Flowers: if P is aware and D did not get notice then has to take other steps.

4. Service of process = complaint & summons
a. Process consists of a summons & a copy of the complaint

b. Service can be made by any nonparty who is at least age 18 FRCP 4(c)(2)

c. Proof of service: one page document saying service was accomplished in place on date by name.

d. How do we serve an individual?? FRCP 4(e)

i. 4(e)(2): 

1. Personal Service

2. Substituted Service

3. D’s Agent

4. Must be made at usual place of abode

ii. 4(e)(1):

1. Method permitted by state law (the state where the federal court sits or the state where process is served)

e. How do we serve a business? FRCP 4(h)(1)

i. Serve office or managing or general agent

f. Waiver of Service FRCP 4(d)

i. Waiver is done by mail but service is not

ii. Mail process & waiver to D with SASE

1. D signs and mails back, P files in court

2. If D fails to return, we do formal service and D has to pay cost of service

g. P may ask D to forego service. Tradeoff: D gets extra time to respond. Extra time is awesome. But service is cool too for D too because SOL may be looming & in case somebody is a little stupid.

Nicastro & Goodyear Cases

1. J. McIntyre Machinery, Ltd. v. Nicastro (2010) (the oral argument): An accident severed four fingers off Nicastro’s hand. Manufacturer was British, Nicastro sued J. McIntyre Machinery, Ltd., the British company, and its U.S. distributor, McIntyre Machinery America, Ltd., in NJ state court for product liability. May a consumer sue a foreign manufacturer in state court over a product that the foreign company marketed and sold in the United States?

a. How much weight should O’Conner’s upgrading of purposeful availment in Asahi be given when she only got 4 votes for that portion of the opinion. Its clear that something close to forseeability is the law, Woodson said that it was critical. Placing your product into the stream of commerce in England, hiring a distributor who gets the product into NJ and injures the P. 

b. “Targeted”

i. the D had targeted/aimed (versus stream of commerce)

ii. is it close to purposeful availment?

iii. What kind of targeting is sufficient

iv. Broad concept that could subject to you jurisdiction anywhere.

c. Nuance of general jurisdiction in this case: General jurisdiction is better for consumer cases where people move- where there are many contacts.

i. 12(g) and 12(h) say: you must attack personal jurisdiction defects as early as you can OR ELSE waive jurisdiction and made a general appearance.

2. Goodyear v. Brown (2011): A tire blew in France causing bus to overturn, NC kids were in the bus and were killed. Claim of general jurisdiction over a U.S. company’s foreign subsidiary that arises from an accident that occurred overseas involving a foreign-designed and manufactured product. Trial court: the subsidiaries had such substantial ties with North Carolina that requiring them to defend a suit in North Carolina would be consistent with due process. North Carolina Court of Appeals: affirmed, finding general jurisdiction

a. May a consumer sue a foreign manufacturer in a U.S. court when the manufacturer’s only connection with the United States is that another company sells its products in this country?
a. Respondents argue: integration between what went on in France & what went on here. Stream of commerce means that it should be foreseeable they would be sued in NC.

i. Integration: Goodyear corp. set purposefully up the company in France. Parent is not completely controlling the subsidiary - but the more independent the less integrated. Requires a certain amount of discretion and judgment between parent & subsidiary corps.

1. Integration = interaction, combination

2. Huge amount of foreign trade (economic idea of comparative advantage), 

i. General jurisdiction- do we need to get into the fairness factors at all? In Helicopteros they didn’t even discuss that.  

3. Why is general jurisdiction a problem: because big companies could get sued everywhere.

4. Why is it ok: because that these big companies ARE everywhere so why not get sued everywhere?

Constitutionality of Summary Judgment (Brunet’s Three Arguments)

1. Need to replace old rigid 7A interpretation with a new modern flexible construction

a. More Flexible interpretation of 7A: Weight of commentary supports a new and more modern interpretation

i. Galloway requires the preservation of jury trial in only its most fundamental elements

ii. Flexibility and shifting nature of common law supports this type of interpretation

iii. A new producer (SJ) is constitutional is it is collateral or incidental to a pre 1791 antecedent.

2. Trial by Inspection is an acceptable historical antecedent for summary judgment

a. Judge in a jury case sees a party and does a pretrial ocular inspection

i. Ex: breach of contract where d argues P under legal age, Judge looks at P and either dismisses or strikes defense. 

b. Decides issue only if result is obvious 

c. Problems with TBI argument: TBI not Transsubstantive, arguments based largely on commentary, some support appears ancient, not 1791

3. Demurrer to the evidence insurance an acceptable antecedent

a. “For the greater expedition of a cause… the judges upon the testimony of their own senses shall decide the point in dispute for where the affirmative or negligence of a question is a matter of such obvious determination it is not thought necessary to summon a jury to decide it, there the law departs from its usual resort the verdict of 12 men and relies on the judgment of the court alone”

b. 18th C writers Pollock & Maitland: “if it was asserted that a P was not of full age, the justices would sometimes trust their own eyes, if they doubted he made his proof by a suit of 12 witnesses: Doubt sends a case to the jury

i. Suja says this is about rule of evidence. Brunet says that doesn’t matter.

c. Trial motion that assumes evidence of opposing party is true, no movant evidence. Asks court to dismiss because opponents evidence fails to prove claim or defense. Impact is to end proof. Somewhat similar historically. Says judge had a role in facts because of evidence

i. An old mode of judge controlling jury 

ii. Demurrer: you say that all the facts & reasonable inferences are true (risky because if you loose the demurrer you still said that everything is true so you probably loose).

iii. Demurrer is enough of an analogy as summary judgment etc being there in 1791.

d. Demurrer to evidence compared to summary judgment: Major differenceis timing. (SJ timing mitigated by rule 56(f) “time out” requests to prevent premature consideration of summary judgment).

Exposing the Mythologies of P Values in Mediated Settlement (Brunet’s Powerpoint)

1. p values = probability values

2. Martha Stewart Recipe for P-V (probability values)

a. Pop culture probability assessments on a case, or where needed, issue by issue 

i. 1= certain win for Plaintiff

ii. .5 = toss up, class uncertainty

iii. .1 to .2 = weak case for plaintiff

iv. .7 to .8 = strong case for plaintiff
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Class Actions/Dean Klonoff Talk


1. Rule 23(e) Settlement, Voluntary Dismissal, or Compromise. 

2. The claims, issues, or defenses of a certified class may be settled, voluntarily dismissed, or compromised only with the court's approval. The following procedures apply to a proposed settlement, voluntary dismissal, or compromise:

a. The court must direct notice in a reasonable manner to all class members who would be bound by the proposal.

b. If the proposal would bind class members, the court may approve it only after a hearing and on finding that it is fair, reasonable, and adequate.

c. The parties seeking approval must file a statement identifying any agreement made in connection with the proposal.

d. If the class action was previously certified under Rule 23(b)(3), the court may refuse to approve a settlement unless it affords a new opportunity to request exclusion to individual class members who had an earlier opportunity to request exclusion but did not do so.

e. Any class member may object to the proposal if it requires court approval under this subdivision (e); the objection may be withdrawn only with the court's approval.

3. The Case: AT&T charged state taxes that under federal law they were not allowed to charge. AT&T collected the tax & in some cases received a fee, and turned the money to the state & local govts who gladly accepted the money.

a. The hallmark of this case is that an extraordinary, unprecedented settlement worth potentially billions of dollars was achieved in a relatively brief period of time. An award based solely on hours performed would greatly undervalue the huge contribution made by class counsel. The performance of class counsel was exceptional. Class counsel’s discovery of the harm is notable. Focusing solely on the hours counsel have devoted to the case thus far would ignore all of the time that counsel must invest going forward, should the Court give final approval to the settlement.

4. The settlement: Unprecedented in timeliness (matter of weeks). Two pieces: Going forward, ATT will no longer collect this tax (estimated value over $2 billion), and ATT will seek refunds from all the tax collecting entities (estimated value also huge but discounted by SOL - State will not pay untimely claims). Also: ATT will put unfront money into an escrow account, ATT will refund fee that they charged to collect the illegal tax, ATT agreed where a state would issue a credit, ATT will immediately pay the credit and have the state pay back ATT, ATT will file all the paperwork for the 35 million people to get tax refunds

a. ATT should be personally responsible for the refunds, if they hadn’t wrongfully collected the taxes, this situation would never happen. And then ATT should have to go back against the state.

i. Why is this fair: because ATT would never agree to pay back 3 billion, this case would have gone forever, procrastination in perpetuity. ATT had really good arguments: Voluntary payment doctrine: if you are billed wrongfully and you smile and pay it, it’s gone.  Strong law that the cases had to be pursued by individual claims. Not clear that the law prohibits this tax in the first place.
5. Attorneys Fees: The lesser of 10% of the aggregate value (total award) or 25% of the refund (maximum either way is less than 10% mathematically, around 8%).

a. A lodestar approach makes no sense here because: the lion’’s share of work by counsel remains to be done in implementing the settlement, Punishes attorneys for being efficient with their time, Is too cumbersome

6. Settlement is the most important part of civ pro:

a. Only 2 or 3 class actions have ever gone to trial

b. Pressure on both sides: D side: if they loose and go bankrupt, but if the settle they look good because they avoided bankruptcy. P side: they are bound by the judgment, can never go back: one bad trial and they’ve disappointed millions of people; also about attorney fees.

c. Court has to approve settlement + fees (make sure the settlement is fair & that the fees are reasonable): Doesn’t exist in any other kind of civil action

d. Key to understanding class actions: bizarre alignment between the P lawyers and D: they are aligned without supervision to work a settlement that's not in the best interests of the class

i. D objective is the lowest payout.

ii. P lawyer objective is big fees. 

1. Reversionary settlements: D puts up a pot of money to pay consumers. Then P asks for 30% of that as fees. Then whatever class doesn’t claim reverts to D so the settlement ends up being mostly fees.

a. Notice goes out to class: you have an opportunity to claim your share of a refund for a toner cartridge that you got five years ago and you have a chance to get $2 back the cost so long as you jump through a lot of hoops.

7. Objectors

a. Good objector: Makes meaningful substantive objections.

b. Bad objector: Holds the process hostage (If the judge overrules the objector, objector can appeal & hold up the process for years) Movement to get sanctions for frivolous objections


CLASH TEST





IF YES:





* Start by analogizing to similar test but talk about other tests too.


* Always go over twin aims.





Review tests to determine what is substantive:


1. Outcome Test (Guarantee Trust)


2. Balance The Interests (Byrd)


3. Twin Aims (Erie)


       a. Avoid forum shopping


       b. Avoid inequitable 


          administration of law





Can’t tell?
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If Substantive, follow state law.





If Procedural, follow fed law 





IF NO:





Follow the law.





Is there a clash?
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