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	Issue
	Case
	Facts
	Holding / Take Away

	Procedural breach
	Band’s Refuse v. Fair Lawn
	Judge shows prejudicial intent, calls witnesses himself, adds issues to trial, etc.
	Affects outcome of justice; adversarial model should allow more control to litigants and counsel.

	Procedural breach
	Kothe v. Smith
	Judge tries to coerce settlement through pressure tactics.
	“ “

	Due process
	Mathews v. Elridge
	Re termination of social security benefits.
	Established 3 factors for weighing interests re due process (p. 2 OL)

	Due process
	Fuentes v. Shevin
	Do FL and PA laws deprive property w/o due process? (Re prejudgment seizure).
	Yes, b/c they deny opportunity to be heard (probable-cause hearing) before deprivation.

	Due process
	Mitchell v. W.T. Grant Co.
	Re prejudgment seizure.
	LA law ok b/c provides for judicial control of process.

	Damages
	Carey v. Piphus
	Re school suspensions; Pls entitled to recovery for denial of procedural due process, but only nominal damages in absence of proof of actual injury.
	Compensatory damages have no measurable value without proof of injury.



	Equitable / Injunctive Relief
	Smith v. Western Electric
	Re second-hand smoke in the workplace.
	Injunctive relief would be adequate remedy b/c: Pl should not have to wait for harm’s fruition before entitled to seek adequate remedy, nature of work environment represents recurrent risk of harm, and no adequate remedy at law b/c pursued other channels of relief unsuccessfully.

	Attys Fees
	Venegas v. Mitchell
	Pl made fee agreement contract w/ his atty, though civil rights case usually affords Pl statutory award for atty fees.
	Statutory award can coexist with contract for fees.

	Fact Pleading
	Gillispie v. Goodyear
	Pled legal conclusions w insufficient facts re assault.
	Allowed leave to amend.

	Notice Pleading
	Conley v. Gibson
	Wrongful discharge of African American employees from railroad co.
	No MTD unless beyond doubt that pl. can prove no set of facts to support claim.

	Specificity
	U.S. v. Board of Harbor Commissioners
	Re oil discharge into river.
	Mtn for more definite statement will be denied if opponent trying to flesh out claim that is not unreasonably vague.

	Inconsistent allegations / alternative pleading
	McCormick v. Kopmann
	Pl. alleged contradictory counts in the alternative (suing tavern for selling beer to decendent, which implies decedent’s negligence; suing other driver for negligence).
	Permissible, regardless of consistency, if discovery is required to get at truth.

	Rule 11, Sanctions
	Zuk v. Eastern Penn
	Atty didn’t know applicable law or SOL re copyright issues.
	Certifying truth w/o reasonable inquiry may be reason for sanctioning atty.

	Notice Pleading
	Swierkiewicz v. Sorema (2002)
	Employment discrimination cases need not allege specific facts establishing a prima facie case under the framework of McDonnell Douglas Corp. v. Green (circumstances supporting inference of discrimination).
	McDonnell sets evidentiary standard, not pleading requirement.

Only a “short and plain statement…” is required, giving fair notice of claim and grounds for claim (per rule 8).

Conley standard – can only dismiss if no relief could be granted under any set of alleged facts that could be proved.

Litigation focused on merits of the claim.

	Notice pleading – New application and standard
	Bell Atlantic Corp. v. Twombly (2007)

See outline, p. 7
	S.Ct. dismisses allegation that telecommunications providers engaged in parallel conduct unfavorable to competition, absent factual context sugg. agreement as distinct from identical, independent action.

Granted cert to S.Ct. specifically re pleading standard for antitrust conspiracy.
	Claims must be “plausible,” not merely “conceivable.”

New “plus factor” requirement, vs. Conley liberal “no set of facts.”

Heightened requirement seems to require grounds for entitlement to relief, not just claim.

Tension w/ FRCPs.

	Notice pleading – New application and standard
	Ashcroft v. Iqbal (2009)
	Complaint against Ashfcroft and others for adopting unconstitutional policy that subjected Iqbal to harsh conditions of confinement based on race, religion, or national origin (FBI policies re suspected terrorists after 9-11).


	Affirmed Twombly standard, stating that Pl. must “plead factual matter that, if taken as true, states a claim that petitioners derived him of his clearly established constitutional rights.”

Pl. obliged to “amplify claim” with some factual allegation needed to render claim plausible.

Conclusory nature, rather than “extravagantly fanciful nature” disentitles allegations to presumption of truth.

	12(b)(6) failure to state a claim (motion to dismiss)
	Mitchell v. Archibald
	Tries to extend private property “duty to protect” to adjacent public thoroughfare and third party torts.

(Note: Example of application of state law in federal court.)
	Ct found no duty, so no breach, no claim, and no relief; Arguments added on appeal are too late.

	Default judgment
	Shepard Claims Service, Inc. v. William Darrah
	D. failed to answer b/c of secretary’s scheduling mistake, so default entered.
	Motion to set aside default judgment determined by factors: whether P will be prejudiced; whether D has a meritorious defense; whether culpable conduct of the defendant led to the default (ct. inclined to be lenient if not willful/wanton).

	Admitting or Denying the Allegations
	David v. Crompton
	D answered lack of information, when should have known terms of its own purchase agreement – amounts to false denial.
	Treated as admission instead of denial, and not granted leave to amend – exception to usual treatment).

	Counterclaims
	Wigglesworth v. Teamsters
	MTD counterclaims for lack of subject matter jurisdiction (cc state claims, federal original claims).
	Counterclaims plead as compulsory were actually permissive.

	Amendments to pleadings
	David v. Crompton
	Crompton seeking to Amend to show not liable for liabilities of acquired company Hunter; should have known earlier but plead “no knowledge”; Pl. now barred from suing Hunter by SOL).
	B/c of prejudice to P., D. not allowed to amend.



	Relation back of amendments
	Goodman v. Praxair
	PSI was not originally sued, and SOL had run by time Goodman tried to amend.
	B/c of PSI’s knowledge of suit against Tracer and knowledge that it was successor to Tracer’s contractual liability, and b/c it suffered no prejudice to its defense of Goodman’s claim, relation-back requirements were met.

	Discovery and Notice Pleading
	Hickman v. Taylor
	Wrongful death suit re tugboat sinking; debate about D. attys’ questioning of witnesses before trial. Found to be WP privilege.
	First time “notice pleading” was coined.

Also first time S.Ct. commented on disco. After adoption of FRCPs.

Developed WP privilege.

	Scope of discovery
	In Re Convergent Technologies Securities Lit
	Securities litigation.
	No longer sufficient to show that information sought appears reasonably calculated to lead to the discovery of admissible evidence.  After satisfying threshold, counsel must make common sense determination re sufficient potential significance to justify burden of probe, that tool selected is most efficacious, and that timing is sensible. (Referring to 1983 amendments to Rule 26).

	E-discovery
	McPeek v. Ashcroft
	High cost burden related to “remote possibility” that search of backup tapes will yield relevant evidence. Ct. orders marginal utility “test run.”  The more likely it is that tapes contain info relevant to claim or defense, the fairer it is that the D should search at own expense

“Undue burden or expense” has special meaning when dealing w/ govt. entity.
	Once relevant info found in test, ct ordered full production (exercise of judicial discretion).

	Privacy burden
	Davis v. Ross
	Davis sought info on net worth and income, docs reflecting law firm billing, and names of other employees who complained about Ross.

Ross sought info on mental examination.
	Ct. dismissed as irrelevant, though reserving right to allow $ info later if case proved and punitive damages calculation necessary.

ME info allowed b/c Davis brought up her own mental health as an issue.

	Expert discovery
	In Re Shell Oil Refinery
	Re whether disclosure of specially employed employees’ reports is appropriate or protected.
	Pls not entitled to discovery of experts not expected to testify at trial; If retained or specially employed but not testifying, discovery of experts is unavailable unless exceptional circumstances exist (inability to obtain info from other sources).

	Investigation/fact gathering
	Corley v. Rosewood Care Center
	Re conducting interviews w/ non-party witnesses under oath and w/ court reporter
	This is ok – not depositions under Rules. No restriction in Rules on counsel’s private inquiry into the facts underlying his client’s claim. Deps serve different purpose – to have testimony for use at trial.

	Attorney-client privilege
	Upjohn v. U.S.
	Re questionnaires sent to lower level employees – protected by atty-client privilege, or not?
	Yes - Broad determination of client as “anyone in the corporation” b/c potentially broad distribution of fault (change to “control group” rule). 

	Discovery sanctions
	Kozlowski v. Sears
	Company’s own bad filing system not an excuse not to provide info re previous consumer complaints.
	“Willful and deliberate” failure to comply; Ct. will not shift financial burden of discovery onto the discovering plaintiff.

	Discovery sanctions
	Cine Forty-Second Street Theatre v. Allied Artists
	Party continuously failed to respond to disco orders.
	“Grossly negligent” failure to obey order compelling disco may justify severe sanctions under Rule 37; frustrating efficiency of the system.

	Summary judgment
	Adickes v. Kress
	Teacher arrested for vagrancy after not being served in store; claim of conspiracy b/w store and police. 
	S.Ct. says question of fact exists re whether or not policemen were previously in the store; should be resolved by trier of fact.

Ds had heavy evidentiary burden to foreclose possibility that policemen were in store - Needed to eliminate possibility that pl. could win.

	Summary judgment (current)
	Celotex Corp. v. Catrett
	Asbestos case; Pl. sued “Big 15” companies that made asbestos products.  Almost all filed MSJs, granted.  Pl. appealed just Celotex.

Pl’s evidence: Letter from boss re products used, decedent’s testimony, insurance co. letter (not authenticated).

Pls did not turn letter into affidavit or take dep; admissible form not required at this stage, but would be more persuasive. 
	Did not advance any addt’l evidence that pointed to defects in Pl’s evidence, but pointing out was enough; light movant’s burden.

Re evidence form, judge makes judgment re future admissibility; still, as is, Pl. presents insufficient evidence.

	Summary judgment
	Matsushita v. Zenith Radio
	Re tv price fixing conspiracy – scheme was not economically plausible (essentially scheme to lose money).
	SJ granted b/c no issue of material fact re existence of conspiracy.  When moving party has carried its burden, opposing party must do more that show slightest doubt (repudiates that test). Implausibility of claim – makes no economic sense.  Respondents must offer persuasive evidence showing reasonability of conspiracy despite economic implausibility.

	Summary judgment
	Anderson v. Liberty Lobby
	Libel action.
	Standard of proof for SJ is same as for directed verdict.  Ct. weighs evidence and inferences.

	Summary judgment
	Arnstein v. Porter
	Arnstein admitted in depo that Porter had nothing to do with break-ins.  However, based on possible access, jury could infer that Porter heard similar songs.
	If “slightest doubt” about whether to grant SJ, must deny (repudiated by Matsushita; not favorable in may courts).

	Summary judgment
	Dyer v. MacDougal
	Lack of evidence for libel and slander; denial by those who supposedly heard it.

Pl. had opportunity to take deps / get more evidence, but did not do so.
	Could jury direct a verdict for the moving party based on these facts/evidence?  No.


	Summary judgment
	Scott v. Harris
	Police chase and car crash case.
	Directed verdict is same thing as summary judgment; different times and different evidence presented.
Weighing inferences – supreme court weighed video evidence.

	Summary judgment
	Coleman v. Ramada
	Suing hotel b/c of obstacle course injury at company event.
	Court considers assumption of risk sua sponte (of its own accord), though def. only raised related concept of contributory neg.

SJ granted b/c law imposes no duty to warn of open and obvious risks.

	Summary judgment
	Welge v. Planters Lifesavers Co.
	Res ipsa loquiter argument – jar, w/ purpose as a nondefective jar, should not spontaneously break apart.
	Accident itself is evidence of liability.

	Permissive joinder of parties
	Kedra v. City of Philadel.
	9 Pls and multiple Ds; joinder on both sides. Factually, multiple occurrences (derived from pleadings).
	Systematic pattern of occurrences satisfies joinder.

Possibility of prejudice b/c of joinder of Ds who may not have all participated in each occurrence.

Suggested stipulation could remedy potential prejudice after discovery (Rule 20(b)).

	Permissive joinder of parties
	Insolia v. Philip Morris

	Also “double header” joinder on both sides.
Smokers w/ lung cancer alleging conspiracy against tobacco companies (conspiracy = alleged series of occurrences).
	Facts not sufficiently similar.
Much longer time span; differences in causation for each Pl; propaganda re smoking reached Pls in different ways.

	Permissive joinder of parties
	Mosley v. GM
	Re fraud at different GM offices.
	Joinder creates convenient and efficient “trial package” b/c same evidence can be used to show discriminatory policy (despite separate “transactions” – logical relationship).

	Compulsory joinder of parties
	Janney v. Shepard Niles
	Joint and several contract liability – each party assumes part or whole risk.
	W/ J&S liability, court can accord complete relief and joinder is not necessary.

Also no substantial risk to interests b/c decision would not have issue preclusion effect on non-joined party in state court.

	Impleader
	Clark v. Associates
	Plaintiff injured during repossession of collateral for loan, sued Associates.  Associates sued in 3d party complaint their own employee and the subcontractors he brought in to do the job.
	Alt theories – A. claims no agency in original answer, but claims agency in 3d party complaint so, if found liable to Pl, they can seek indemnity.



	Intervention
	NRDC v. NRC
	NRDC wants to prevent issuance of uranium mill licenses w/out environmental impact reports.

United Nuclear already has issued license; intervention granted.
Other companies file R24; all Cos. have interest in future ability to do business.
	Allowed b/c not adequately represented by UN; UN may have different motivations.


	Interpleader
	State Farm v. Tashire
	SF requests that all claims against both SF and its insured be in OR action.  Greyhound wants to join for “efficiency.”
	Claims against SF must be brought together, but not controlling on other claims based on same occurrence (against Def. Greyhound, b/c G has unlimited liability).
Protection doesn’t extend to insured.

Interpleading not efficient for pls who are not from state where interpleader claims are being consolidated.

	Class action prerequisites
	Hansberry v. Lee
	Defs in first suit not designated as class and treated as representing others.


	Despite similarities to Pls. in second suit, not adequate rep, so resolution of issues not binding on 2nd Pls.

	Class actions, (b)(2)
	Walters v. Reno
	INS case; process/forms did not allow illegal aliens to have adequate notice of rights re deportation.  Seeking (b)(2) injunction, forcing INS to change procedures.
	Prob w/ making it a CA: relief will be delayed b/c of slower process.

Uses due process Mathews test: Interest/stake high for indiv.; low burden for govt.

	Class actions, (b)(3) (money damages)
	Castano v. American Tobacco
	Seeking compensation for injury of nicotine addiction.

Large proposed class – pls attys try to make manageable through 4-phase trial plan (part class trial, part indiv).
Seek to settle core facts and then have “sample plaintiff” trials to determine ration of compensation.
	Due process probs – facts are too dif; class issues don’t predominate over indiv issues.

Bifurcation problems – issues not so separable that 2nd jury won’t have to reconsider findings of fact by another jury (not constitutional).


	Re Judicata (claim preclusion)
	Manego v. Orleans Board of Trade
	Pl. given more time for deps and discovery, but did not take advantage.
	Precluded from bringing new case on different legal theory b/c underlying facts are the same.

	Re Judicata (claim preclusion)
	Federated Dept. Stores v. Moitie
	Respondents seek to be windfall beneficiaries of reversal procured in similar but independent case after law changed.  
	Change in law does not affect RJ.

	Re Judicata (claim preclusion)
	Marrese v. American Academy of Orthopaedic Surgeons.
	Re orthopedic surgeons’ suits in fed and state cts.
	Full faith and credit statute required that fed. court consider state law of claim preclusion in determining whether state judgment dismissing complaint barred subsequent federal antitrust claim which could not have been raised in the state proceeding.

	Collateral estoppel (issue preclusion)
	Little v. Blue Goose Motor Co.
	Issue of who was negligent already litigated
	Pl. (who was D. in case 1) cannot try to prove issue differently in case 2.

	Collateral estoppel (issue preclusion)
	Hardy v. Johns-Manville Sales Corporation
	Same exact issues litigated (asbestos claims), but different plaintiffs.
	No CE b/c: Case 1 decided general matter of duty to warn, but ambiguous on key issues (when to warn), and CE inappropriate where judgment is ambivalent; Dissimilarities in pls b/w Cases 1 and 2; Q. of fact re whether all manufacturers knew or should have known of dangers at all relevant times.

	Collateral estoppel (issue preclusion)
	Commissioner of Internal Revenue v. Sunnen
	Re failure to pay taxes; “each year is the origin of a new liability and a separate cause of action.”
	What is decided in one K is not conclusive as to any other K which is not in issue, however similar or identical it may be (same language but separately generated).

CE does not apply to unmixed questions of law, but does apply to mixed questions of law and fact.

Allowed one K to be rejudged b/c of intervening change in law (Intervening decisions manifested the error of original conclusion).

	Collateral estoppel (issue preclusion)
	Halpern v. Schwartz
	When prior judgment rested on several independent, alternative grounds, judgment is not conclusive as to the facts which were necessarily found in order to establish only one separate ground (not subject to appeal safeguards).
	If facts are found to prove up one issue, but are not fully examined as to another issue which was not key to the judgment, the latter issue cannot be estopped in a later case based on those facts (“ultimate” v. evidentiary facts). 

	Nonparty preclusion
	Taylor v. Sturgell
	P1’s FOIA claim denied based on ‘trade secrets’ exemption; P2 brings similar case.
	Ct. found no preclusion b/c didn’t meet test for P1 ‘virtually representing’ P2.

	Mutuality of estoppel
	Parklane Hosiery Co. v. Shore
	Alleged false and misleading proxy statement; shareholders and SEC sue separately. SEC case decided favorably first
	Shareholders use CE offensively w/ SEC holding; Ds had full and fair trial on the issue.

Dissent: SEC case wasn’t jury trial, so Ds should be allowed to relitigate issue before a jury (7th Amendment violation otherwise).

	Collateral estoppel against the govt.
	U.S. v. Mendoza
	Filipono national seeking to use offensive CE against govt. in his favor for citizenship case, based on his similarity to other foreign nationals granted citizenry for war service.
	Exception to usual rule: Nonmutual CE does not apply against govt. to preclude relitigation of issues – too many cases against govt. w/ too many variabilities. Would thwart development of law by freezing decisions.
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