	Rule
	Topic
	Notes
	Page

	1
	Scope and Purpose
	Just, speedy, inexpensive determination of action.
	OL: 2-4

FR: 4

	2 & 3
	One Form of Action; Commencing Action
	Civil action; filing complaint.
	OL: 4

FR: 4

	8(a)(2)
	General Rules of Pleading; Claim for Relief
	Short plain statement of the claim showing that the pleader is entitled to relief.
	OL: 4, 5, 7

FR: 14

	8(b)
	Defenses; Admissions and Denials
	Admit or deny the allegations in short and plain terms.
	OL: 9

FR: 14

	8(c)(1)
	Affirmative Defenses
	List of defenses that may be pled affirmatively in a response.
	OL: 9, 10

FR: 15

	8(d)(2)
	Alternative Pleading
	Party may plead in the alternative claims or defenses; pleading is sufficient if any alt. claim/def is sufficient.
	OL: 6

FR: 15

	9
	Pleading Special Matters
	Heightened pleading requirement for certain kinds fo claims: 9(b) requires allegations stating “with particularity the circumstances constituting fraud or mistake.”
	OL: 6, 7

FR: 16

	10
	Form of Pleadings
	Captions, paragraphs, adoption by reference, exhibits
	OL: n/a

FR: 16

	11(a),(b)
	Signing; Representation to Ct.
	11(b) Atty by signature certifies reasonable inquiry into circumstances, proper presentation (not harassing), nonfrivolous arguments, facts have or will have evidentiary support.
	OL: 6, 21-2 (re MSJ)

FR: 17

	11(c)
	Sanctions
	Imposed by Ct. for 11(b) violations. 11(c)(2) = motion by other party; 11(c)(3) = Ct’s initiative
	OL: 6

FR: 17

	12(b)
	Defenses Permissible by Pre-Answer Motion
	Lack of SM or personal jurisdiction; improper venue; insufficient process or service of process; failure to join a party under Rule 19.
	OL: 8

FR: 19

	12(b)(6)
	Motion to Dismiss for Failure to State a Claim
	Failure to state a claim upon which relief can be granted. Can be made in any pleading, with 12(c) mtn, or at trial.

See 41(b) – judgment on mtd treated as “on the merits.”
	OL: 8

FR: 19

	12(c)
	Motion for Judgment on the Pleadings
	After pleadings and before trial; mtn made if party w/ evidence burden has not met burden.
	OL: 22

FR: 19

	12(e)
	Motion for a More Definite Statement
	Mtn made if pleading is so vague/ambiguous that response cannot be prepared.  Must be made before answer and point out defects and desired details.
	OL: 5

FR: 19

	12(f)
	Motion to Strike
	Ct. may strike insufficient defense, or redundant/immaterial/scandalous matter (on own or by party’s mtn before responding).
	OL: 24

FR: 19



	12(g) and (h)
	Joining and Waiving Motions
	Mtns above may be joined; must be raised at same time if available as defense or will be waived (except failure to state claim or join party). Also waived if not included in responsive pleading or 15(a)(1) amendment.
	OL: 8

FR: 19, 20

	13(a)
	Compulsory Counterclaim
	Must state claims against opposing party in responsive pleading if arising out of same T/O (and does not require addt’n of party w/o jurisdiction).

Exceptions: No right to assert against U.S.; may be added later if matured/acquired later.
	OL: 10, 25

FR: 20

	13(b)
	Permissive Counterclaim
	May state any counterclaim that is not compulsory (not same T/O; no need to be even related as long as against same adverse party).
	OL: 10, 25

FR: 20

	13(g)
	Crossclaim Against Co-Party
	May state crossclaim re same T/O as or property related to original action or counterclaim.

D1 may include claim re D2’s liability for all or part of original claim asserted against D1.
	OL: 11, 25

FR: 21

	13(h)
	Joining Addt’l Parties re CCs and CrCs.
	Governed by Rules 19 and 20 (late additions)
	OL: 26

FR: 21

	13(i)
	Separate Trials and Judgments
	See R42 re separation (for all CCs and CrCs); Ct. may still enter judgment on cross and counterclaims even if opposing party’s claims have been dismissed.
	OL: 26

FR: 21

	14(a)(1)
	Third-Party Complaint (Impleader)
	D, as 3dPP, may bring in 3dPD who is or may be liable to D(3dPP) for all or part of original claim (indemnity or contribution).

Leave of Ct req’d if more than 14 days after original answer.
	OL: 25

FR: 21

	14(a)(2)
	Third-Party D’s Claims and Defenses
	Same req’s as original D; must assert Rule 12 defenses and compulsory CCs, may assert permissive CCs and CrCs.

Also, may assert defenses to original P’s claims and crossclaims against original P arising from same original T/O.
	OL: 25

FR: 21

	14(a)(5)
	Third-Party D’s Claim Against a Non-Party
	3dPD can become 4thPP in same manner if non-party is/may be liable for claim against it.
	OL: 25

FR: 21

	14(b)
	When a P may bring in a Third Party
	When claim is asserted against P, P may bring in 3d party in same way as defendant under R14(a).
	OL: 25

FR: 22

	15(a),(b)
	Amended Pleadings
	(a)(1) Party may amend as a matter of course w/in 21 days or 21 days after response or R12 mtn.

(a)(2) In all other cases, amend w/ opposing party’s written consent or court’s leave.  Ct. should freely give leave when justice requires.

(b) Objections at trial; issues tried by consent.
	OL: 11

FR: 22

	15(c)
	Relation Back of Amendments
	Relates back to date of original pleading; important for SOL.
	OL: 11

FR: 23

	15(d)
	Supplemental Pleadings
	Ct. may permit party to set out any T/O or event that happened after date of pleading to be supplemented.
	OL: 12

FR: 23

	16
	Pretrial Conference, Scheduling, Mgmt.
	(a) Purpose of PTC: expedited disposition, early control so not protracted, discourage wasteful activities, improve quality through thorough prep, facilitate settlement.

(b) Scheduling order must be issued after receipt of discovery plan (26(f)) and after any scheduling conference; may modify timing, extent of disco, etc.

(c) Parties must authorize a rep to make stipulations or admissions about anticipated PTC matters; ct. may require party or rep to be present or available (by phone, etc.); (d) PT order after PTC.

(f)(1) My mtn or on own, ct. may issue sanctions for failure to appear, substantial lack of prep, or failure to obey order. (2) May include imposing fees and costs incurred b/c of noncompliance.
	OL: 23

FR: 23, 24

	17
	Real Party in Interest
	Action must be prosecuted in the name of the RPI. Can sue in own name: executor, guardian, trustee, etc. Often insurance cos.
	OL: 23

FR: 25, 26

	18
	Joinder of Claims
	Party asserting a claim may join as independent or alternative claims as many as it has against opposing party (including claims contingent on disposition of a joined claim).
	OL: 6, 10, 23

FR: 26

	19
	Compulsory Joinder of Parties
	Required if feasible (if won’t deprive ct. of subject matter juris.):

(a)(1)(A): In person’s absence, ct. cannot accord complete relief among existing parties.

(a)(1)(B): Person claim interest relating to subject of action so that disposing in absence may: (i) impair or impade ability to protect interest, (ii) leave existing party substantial risk of incurring multiple liability.

(2): If not joined by parties, Ct. will join by order.

(b): If joinder not feasible, ct. decides to dispose or proceed, based on (1) extent to which judgment rendered in absence might prejudice that person or existing parties; (4) whether P would have adequate remedy if action were dismissed for nonjoinder.
	OL: 24

FR: 26, 27

	20(a)
	Permissive Joinder of Parties
	Ps may join if they: (a)(1)(A) assert any right to relief jointly, severally, or in the alternative re same T/O or series of T/O and any one question of law or fact is common will arise.

Ds may be joined if: (a)(2)(A) any right to relief asserted against them re same T/O or series, and (B) any question of law or fact common to all Ds will arise in the action.

(One common question is damages).
	OL: 24

FR: 28

	20(b)
	Permissive Joinder Protective Orders
	Ct. may issue protective orders to protect parties from embarrassment, delay, expense, other prejudice arising from including a person against whom the party asserts no claim and who asserts no claim against the party (3dPD, etc.).
	OL: 24

FR: 28

	21
	Misjoinder and Nonjoinder of Parties
	Misjoinder is not grounds for dismissing action. On mtn or on own, on just terms, Ct. can add or drop parties, or sever claims against parties.
	OL: 24

FR: 28

	22
	Interpleader
	(a)(1): Persons w/ claims that may expose P to multiple liability (re limited fund – the “stake”) may be joined as Ds and required to interplead. Proper even though claims lack common origin or are adverse/independent rather than identical, or P denies liability to any or all claimants.

(a)(2): Defendant exposed to similar liability may seek interpleader through crossclaim or counterclaim.

(b) Supplements joinder under Rule 20.
	OL: 26

FR: 28

	23(a)
	Class Action Prerequisites
	(a) One or more people can sue as reps of a class if:

(1) joinder impracticable b/c class so numerous [numerosity]

(2) questions of law or fact exist common to class [commonality]

(3) claims/defenses of reps are typical of members [typicality]

(4) rep parties will fairly and adequately protect interests of class [adequate rep]

(Standards for certification)
	OL: 27

FR: 28

	23(b)
	Class Action Types
	(b)(1): Prosecuting separately would create risk of inconsistent or varying adjudications that would establish incompatible standards of conduct for the opposing party, or would be dispositive of or impeded the interests of other members not parties to the individual adjudications.

(b)(2): The opposing party has acted or refused to act on grounds applying generally to the class, so final relief is appropriate to class as whole.

(b)(3): Questions of law or fact in common predominate and class action is superior method for fair and efficient adjudication.
	OL: 28

FR: 29

	23(c)
	Class Certification
	Defining and certifying the class; notice required for (b)(3) classes (nature of action, claims, opt out ability, binding effect of judgment, etc.)
	OL: 27

FR: 29

	23(e)
	Class Settlement and Objections
	Ct. must direct notice to all members to be bound by proposal, ct. must approve proposal after hearing, class members may object.
	OL: 29

FR: 31

	23(g)
	Class Counsel
	Standards for appointment; must fairly and adequately represent interests of class.

23(h): Attys’ fees.
	OL: 3

FR: 31

	24(a)
	Intervention of Right
	Ct. must permit intervention of anyone who (1) is given unconditional right to intervene by federal statute; (2) claims an interest relating to property or transaction, and disposal of action w/o intervention would impair or impede movant’s ability to protect its interest, unless existing parties adequately represent that interest. [Flip side of Rule 19]
	OL: 26

FR: 32

	24(b)
	Permissive Intervention
	Ct. may permit anyone to intervene who (1)(A) is given conditional right to intervene by federal statute; (1)(B) has claim or defense that shares w/ the main action a common question of law or fact.

(2) Govt. officer or agency intervention.

(3) Ct. in exercising discretion must consider whether intervention will unduly delay or prejudice adjudication of original parties’ rights.
	OL: 26

FR: 33

	26(a)(1)
	Discovery – Initial Disclosures
	(a)(1) Initial disclosures are required, including:

· info re individuals likely to have discoverable information
· documents the disclosing party has which may be used to support its claims or defenses
· computation of damages claimed by disclosing party
· insurance agreements under which insurer might be liable to satisfy possible judgment.
(a)(1)(C): Must be made w/in 14 days of R26(f) conference unless otherwise stipulated or ordered.

(a)(1)(E): Party must make disclosures based on info reasonably available; no excuse b/c party did not fully investigte or b/c it challenges sufficiency of anther party’s disclosures, or b/c another party has not made disclosure.
	OL: 13

FR: 34, 35

	26(a)(2)
	Discovery – Expert Disclosures
	Parties must disclose identities of expert trial witnesses; experts must provide written report w/ complete statement of all opinions to be expressed at trial and basis/facts/data.
	OL: 16

FR: 35

	26(a)(3)
	Discovery – Pretrial Disclosures
	In addition to initial disclosures, parties must provide info re evidence it may present at trial, incl. names of witnesses and identification of docs.
	OL: 13

FR: 35

	26(b)(1)
	Discovery Scope and Limits
	Parties may obtain discovery regarding any nonprivileged matter that is relevant to any party’s claim or defense.

For good cause, Ct. may order discovery of any matter relevant to the subject matter involved in the action.

Relevant info need not be admissible at trial if discovery appears to be reasonably calculated to lead to the discovery of admissible evidence.

1983 amendments to Rule 26: Threshold of disco “reasonably calculated” to lead to admissible evidence should then be subject to common sense burden/benefit determinations.
	OL: 12, 13, 15

FR: 36

	26(b)(2)
	Discovery Limitations on Frequency and Extent
	Limitations on electronically stored info re reasonable accessibility and undue burden or cost;

Ct. on own or by motion must limit disco if disco sought:

· is unreasonably cumulative or duplicative

· can be obtained from more convenient and less burdensome source

· party seeking disco had ample opportunity to obtain info by discovery in the action

· or burden or expense of obtaining outweighs likely benefit considering the needs of the case, amount in controversy, parties’ resources, importance of issues at stake, importance of disco in resolving issues.

Ct can “cost shift” so requesting party pays.
	OL: 15, 16

FR: 36, 37

	26(b)(3)
	Discovery – Trial Prep

Work Product Privilege (case law incorporates idea behind rule)
	(A) Materials prepared in anticipation of litigation are not discoverable unless (i) they are otherwise discoverable under 26(b)(1), or (ii) party that has substantial need for materials to prepare case cannot w/ undue hardship obtain substantial equivalent by other means.

(B) If Ct. orders disclosure of these materials, must protect against disclosure of mental impressions, conclusions, opinions, or legal theories of atty or other rep.
	OL: 18

FR: 37

	26(b)(4)
	Discovery – Trial Prep of Experts
	(A) Party may depose persons identified as expert trial witnesses.

(B) Protection against disco of draft reports.

(C) Protection of communications b/w attys and experts re facts/data/atty assumptions that expert relied upon in forming opinions.

(D) Info not discoverable re experts employed only for trial prep (unless exceptional circumstances or phys/mental exam report).
	OL: 16, 17

FR: 37

	26(b)(5)
	Disco – Claiming Privilege
	As to above rules, parties must expressly make claims of privilege and provide privilege log describing nature of nondisclosed materials for opposing party’s assessment.
	OL: n/a

FR: 38

	26(c)
	Disco – Protective Orders
	Re forbidding disco b/c of annoyance, embarrassment, oppression, burden or expense, or placing limitations on methods, scope, etc.
	OL: 15

FR: 38

	26(d)(2)
	Disco – Sequence
	Methods may be used in any sequence.
	OL: 15

FR: 39

	26(f)
	Disco – Conference
	Planning conference b/w parties is required re timing, responsibilities re settling/resolving dispute, disco plan (subjects, privileges, etc.).
	OL: 15

FR: 29, 40

	26(g)
	Disco – Signing
	Like Rule 11, certifies reasonable inquiry re discovery requests and responses; (3) Sanctions for improper certification.
	OL: 18

FR: 40

	27-28
	Depositions: Pre-action and Procedure
	Purpose to perpetuate testimony.

(a)(1) May be taken before action is filed if action is expected an cognizable. (2) Notice to opposing party so they can prepare to cross-exam.

28: Persons before whom dep can be taken.
	OL: n/a

FR: 41, 42

	29
	Stipulations about Discovery Procedure
	Parties may stipulate that deps may be taken in manner different from R28, or otherwise modify disco procedure, w/ ct. approval if interfering with original disco plan.
	OL: n/a

FR: 43

	30
	Depositions: Oral
	When deps may be taken, notice, doc production, recording, etc.
	OL: 14

FR:

	31
	Depositions: Written Qs
	Permissible form of depo; conditions for w/o or with leave from ct.; Qs directed at organization, etc.
	OL: 15

FR: 46, 47

	32
	Depositions: Court Proceedings
	All parts of depo may be used against a party at hearing or trial, provided party was represented at or had reasonable notice of dep, it is used to the extent it would otherwise be admissible as evidence, subject to limitations (see rule).
	OL: 14

FR: 47, 48

	33
	Interrogatories to Parties
	Only to parties, not others who may have relevant info. Limited # of requests for info relating to any matter that may be inquired under 26(b) (see scope).

Ct. may order that contention/opinion rogs need not be answered until disco complete, PTC, or other time.
	OL: 14

FR: 49

	34
	Document Production
	(a)(1) request to either produce or permit inspection of relevant docs or tangible things, including permission for entry onto land controlled/possessed by opposing party.
	OL: 14

FR: 50

	35
	Physical and Mental Exams
	Ct. may order exam and production of person to be examined if condition is in controversy; moving party may request copies of all like reports of earlier/later exams re same condition.
	OL: 15

FR: 51

	36
	Requests for Admission
	Written requests for other party to admit, for purposes of pending action, the truth of any matters w/in scope of disco relating to (a)(1)(A): facts, application of law to fact, or opinions about either; (a)(1)(B): genuineness of described docs.
	OL: 15

FR: 52

	37(a)
	Mtn to Compel Discovery
	(a)(1): Parties may move to compel discovery or disclosure after attempting to confer w/ other party in good faith, and other party failing to comply.

(a)(4): Evasive or incomplete disclosures/answers treated as failure to comply.

(a)(5): If mtn granted, ct. must, after giving reasonable opportunity to be heard, compel noncompliant party to pay movant’s reasonable expenses incurred in making the motion, incl. atty fees (if movant made mtn after good faith attempt to obtain disco w/o court action, opponent’s nondisclosure was non justified, or award would otherwise be unjust).
	OL: 19

FR: 53

	37(b)
	Discovery Sanctions
	For failure to comply with disco order, may include limitations on party’s disco, striking claims, paying expenses, etc.

May not use person or info in own defense if did not disclose on other party’s request (etc. – see rule). [37)(c)(1)]
	OL: 18, 19

FR: 54, 55

	41(a)
	Voluntary Dismissal
	(1) By the P – ct. order not required if filing notice before D’s answer or Mtn for SJ, or by stipulation signed by all parties. Usually w/o prejudice (unless stip states otherwise).

(2) By ct. order – if above does not apply, P may requests dismissal by ct. order; order can state prejudice, otherwise w/o prejudice.
	OL: 11

FR: 57

	41(b)
	Involuntary Dismissal
	D may move to dismiss if P fails to prosecute or comply w/ rules or ct. order.  Usually operates as adjudication on the merits.
	OL: 11

FR: 57

	42
	Consolidation; Separate Trials
	(a) If actions before ct. involve common question of law or fact, ct. may join for hearing or trial on issues, consolidate totally, or issue any other order to avoid unnecessary cost and delay.

(b) Ct. may order separate trial on issues or claims (crossclaims, counterclaims, etc.) for convenience, to economize, or to avoid prejudice (preserving any federal right to a jury trial).
	OL: 11, 24

FR: 57

	45
	Subpoena; Disco of Non-Parties
	Used to command deposition appearance, produce docs, etc.  Attys must avoid imposing undue burden or expense on person subject to subpoena.
	OL: 15

FR: 59

	50
	Judgment as a Matter of Law in a Jury Trial
	Once party has been fully heard on issue at trial and ct. finds that reasonable people could not disagree based on evidence, ct. may resolve issue against party.
	OL: 3, 22

FR: 64

	54(d)
	Costs; Attys Fees
	54(d)(1) Prevailing party can usually recover costs from opponent, but not atty fees (American Rule).
	OL: 3

FR: 69

	55
	Default; Default Judgment
	When party against whom judgment for affirmative relief is sought has failed to plead or defend, party is in default (allegations treated as admitted). (See rule re procedure for clerk/ct entry).

(c) Ct. may set aside for good cause (prejudice to P; D has meritorious defense; culpable v. merely negligent conduct).
	OL: 8, 9

FR: 70

	56
	Summary Judgment
	(a) Either party can move for summary judgment to show that there is no genuine dispute as to any material fact and the movant is entitled to judgment as a matter of law (b) at any time until 30 days after discovery.

Re assertion, party must:

(A) cite to materials in the record (Celotex)

(B) show that materials cited do not establish absence of dispute (usually Ps argument in response).

(c)(2) A party may object that the material cited to support or dispute a fact cannot be presented in a form that would be admissible in evidence.

(c)(4) Affidavits can be made on personal knowledge, setting out facts that would be admissible in evidence.

(d) “Time outs” valuable for nonmovant to complete further disco; must provide affidavit that it cannot yet present facts essential to justify opposition (some liberal cases ignore).
	OL: 19, 21

FR: 57

	61
	Harmless Error
	Unless justice requires otherwise, no error in admitting or excluding evidence or other errors by ct. or party is ground for granting new trial, setting aside or vacating verdict, or otherwise modifying outcome (ct. must at every stage disregard all errors that do not affect any party’s substantial rights).
	OL: n/a

FR: 74

	64
	Seizing a Person or Property
	Allowed to secure satisfaction of potential judgment if valid under state and federal law.
	OL: 2

FR: 76


1

